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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 

THE CIRCUIT AND DISTRICT COURTS, AND 

THE COMMERCE COURT 



FIRST CIRCUIT 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. 1. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. WILLIAM SCHOFIELD, Circuit Judge Malden, Mass. 

Hon. CLARBNCB HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsbire Llttleton, N. H. 

Hon. ARTHUR U BROWN, District Judge, Rhode Island Providence. R. T. 



SECOND CIRCUIT 



Hon. CHARLES B. HUGHES, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBB, Circuit Judge Albany, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge..., New York, N. Y. 

Hon. WALTER C. NOYES, Circuit Judge New Haven, Conn. 

Hon. JAMES P. PLATT, District Judge, Connectlcut Hartford, Conn. 

Hon. THOMAS L CHATFIBLD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VEEDBR, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwlch, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Buftalo, N. Y. 

Hon. JAMES 11. MARTIN, District Judge, Vermont Brattleboro, Vt 



THIRD CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. WILLIAM M. LANNING, Circuit Judge Trenton, N. J. 

Hon. GEORGE GRAY, Circuit Judge Wilmlngton, Del. 

Hon. JOSEPH BUFFINGTON. Circuit Judge Pittsburg, Pa. 

Hon. EDWARD G. BRADPORD, District Judge. Delaware Wilmlngton, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Ellzabeth. N. J. 

Hon. JOHN B. McPHERSON, District Judge, B. D. Pennsylvania Philadelphla, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. CHAS. B. WITMER, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITB, Circuit Juatloe WasTitriRton, D. CT. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER 0. PRITCHARD, Circuit Judge Aslieville, N. C. 

Hon. THOMAS J. MORRIS. District Judge, Maryland Baltimore, Md. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina .Wilson, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North Carolina .Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District and W. Judge, B.D. S. C. Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Rithmond, Va. 

Hon. HENRY CLAY McDOWBLL, District Judge, W. D. Virginia Lynchiburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hou. BENJAMIN P. KELLER, District Judge, S. D. West Virginia. Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice Washlnirton, D. C. 

Hon. DON A. FARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS G. JONES, District Judge, N. and M. D. Alabama Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Aiabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE. District Judge, S. D. Florida Jacksonvllle, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia , Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon. Ga. 

Hon. RUPUS E. POSTER, District Judge, E. D. Louislana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louislana Shreveport. La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, E. D. Texas Shermau, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLEK T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. Dr Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. HENRY F. SBVERENS, Circuit Judge^ Kalamazoo. Mloh. 

Hon. ARTHUR C. DBNISON, Circuit Judge" Grand Raplds, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPBN, Circuit Judge Grand Raplds, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge. E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Lauisvllle, Ky. 

Hon. ALEXIS C. ANGELL, District Judge, B. D. M,icliigan Détroit, Mlch. 

Hon. ARTHUR C. DBNISON, District Judge, W. D. Michlgan' Grand Raplds, Mlch. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Mlchigan» Muskegon, Mich. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. WM. L. DAY, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Ohio Columbus, Ohio. 

Hon. EDWARD T. SANPORD, District Judge, B. and M. D. Tennessee Knoxvllie, Tenn. 

Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphls, Tenn. 



" Resigned to take effeot October 8, 1911. 

• Appolntéd Circuit Judge to take effect October 8, 1911, In place of Henry F. Severena, 

Circuit Judge, 

• Appointment effective October 3, 1911, In place of Arthur C. Denison, District Judge. 
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SEVENTH CIRCUIT 



Hon. WILLIAM R. DAT, Circuit Justice Washington, D. C. 

, Hon. PETER S. GROSSCUP, Circuit Jucige Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit .ludge Goshen, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Jucigo Sheboygan, Wls. 

Hon. CHRISTIAN C. KOHLSAAT. Circuit Judge Chicago, III. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, III. 

Hon. GEORGE A. CARPBNTBR, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois tlrbana, III. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wiseonsin Madisou, Wis. 



EIGHTH CIRCUIT 



Hon. WILLIS VAN DEVANTBR. Circuit Justice Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

Hon. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOtlMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolls, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri ..Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH B. CAMPBELL, District Judge, B. Oklahoma Muskogee, OH. 

Hon. JOHN H. COTTERAL, District Judge, W. Oklahoma Guthrie, 0kl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne; Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

Hon. OLIN WBLLBORN, District Judge, S. D. Caiilornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Jucige, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. CHARLES B. WOLVBRTON, District Judge, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN PLEBT, District Judge, N. D. Californla San Francisco, Cal. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH, District Judge, W. D. Washington Seattle, Wash. 
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COMMERCE COURT 



Hon. MARTIN A. KNAPP, Presldlng Judge.... Washington, D. C. 

Hon. ROBERT W. ARCHBALD, Assoclate Judge Washington, D. C. 

Hon. WII.LIAM H. HUNT, Assoclate Judge Washington, D. C. 

Hon. JOHN E. CARLAND, AsBociate Judge Washington, D. C. 

Hon. JULIAN W. MACK, Assoclate Judge Washington, D. C. 
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PHILADELPHIA & R. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. November 6, 1911.) 

No. 3 (1,452). 

Railboads (§ 254*) — Safett Appliance Act— Construction— Violation bt 
Haulinq Defective Cak— "On Its Line." 

Where a rallroad Company opérâtes Its trains engaged In Interstate 
commerce with Its own englnes and crews over the tracks of another 
Company, under a eontract between tliem, such tracks are a part of its 
line, witbin the meanlng of Safety Appliance Act March 2, 1893, c. 196, 
i 6, 27 Stat 532, as amended by Act April 1, 1896, c. 87, 29 Stat. 85 
(U. S. Comp. St. 1901, p. 3175), Imposlng a penalty on any rallroad Com- 
pany hauUng or using "on its line" any car In violation of its provisions, 
and it is immaterial that its trains, wàile on such tracks, are run subr 
ject to rules and régulations prescribed by the owner of the tracks ; nor 
is ît any défense to an action to recover the penalty for haullng a car not 
equipped as required by the act In one of Its Interstate trains on such 
tracks that the inspection of such cai-s is made by a servant of the Com- 
pany owning the tracks, who, in performlng such duty, acts as its own 
inspector. 
[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 254.* 
Duty of rallroad companles tô furnish safe appUances, see note to 
Felton V. BuUard, 37 C. C. A. 8.] 

Bufiington, Circuit Judge, dlssentlng. 

In Error to the District Court of the United States for the District 
of New Jersey. 

Action by the United States against the Philadelphia & Reading Rail- 
way Company. Judgment for the United States, and défendant brings 
error. Affirmed. 

James F. Campbell, for plaintifï in error. 

Philip J. Doherty, Sp. Asst. U. S. Atty. (John B. Vreeland, U. S. 
Atty., on the brief), for the United States. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This was a suit in the court below instituted 
by the United States of America, défendant in error, against the Phil- 

*For other cases see eame toplc & f ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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adelphia & Reading Raîlway Company, plaintiff in error, for the re- 
covery of a statutory penalty for a violation of an act of Congress, 
known as the "Safety Appliance Act" (approved March 2, 1893, as 
amended April 1, 1896, and March 2, 1903), in moving over its line 
of railroad, with its locomotive and its train crew, a car not. equipped 
in compliance with the terms of said act.* 

Judgment on verdict was rendered in favor of the United States, 
and the défendant has sued out this writ of error. The material facts, 
as disclosed by the record and undisputed, are as f ollows : 

The défendant below is a corporation organized and doing business 
under the laws of the states of New Jersey and Pennsylvania, and was 
engaged in interstate commerce on the date of the alleged offense. A 
Baltimore & Ohio freight car, No. 13,412 (the car alleged to hâve been 
defective), regularly used in the movement of interstate traffic, but 
at the time of said violation being empty, was consigned f rom a point 
in New Jersey to a point within the state of Pennsylvania, and was 
moved in a westerly direction f rom Elizabethport, N. J., on the date of 
the alleged offense, in a train controlled by a crew and hauled by an 
engine of the défendant company. 

The sections of the safety appliance acts applicable to the case at bar, 
are as follows : 

Section 4, Act of March 2, 1893 (27 Stat. p. 531, c. 196 [U. S. 
Comp. St. 1901, p. 3174]), provides: 

"That from and after the flrst day of Jùly, 1895, untll otherwise ordered 
by the Interstate Commerce Commission, It shall be untawful for any rail- 
road Company to use any car In Interstate commerce that Is not provided 
with secure grab Irons or hand holds in the ends and sldes of each car for 
gréater securlty to men in coupling and nncoupling carsJ' 

Section 6 of this act, as amended April 1, 1896 (29 Stat. p. 85, c. 
87 [U. S. Comp. St. 1901, p. 3175]), provides: 

"That any such common carrier using any locomotive engine, runnlng any 
train, or hauling or permltting to be hauled or used on its Unes any car In 
violation of any of the provisions of this act, shall be llable to a penalty of 
one hundred dollars for each and every such violation, to be Tecovered in 
a suit or sults to be brought by the United States District Attorney in the 
District Court of the United States having jurisdiction in the locality where 
such violation shall hâve been committed." 

It is not denied that there was an absence from the car above de- 
scribed of the grab irons or hand holds, as required by this act and 
charged in the déclaration of the plaintiff, ndr that in that respect the 
act was violated by some one. The défense, however, set up, was and 
is that, under section 6 of the act, as above quoted, by which alone the 
penalty sued for hère is imposed, such penalty is made recoverable 
only against a common carrier who hauls, or permits to be hauled or 
used, on its Unes any car in violation of the provisions of the act. 

The plaintiff in its déclaration charges : 

"That on the day and year last aforesaid, and while the said car was not 
provided with grab irons or hand holds, as aforesaid, the défendant, well 
knowing the premises, did unlawfuUy use the said car In interstate commerce ; 
that is to say, the défendant did haul said car over Its line of railroad from 
Elizabethport, in the state of New Jersey, in a westerly direction, consigned 
to a point within the state of Pennsylvania, the said car belng one regularly 
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used In the movement of Interstate trafflc, thereby vlolatlng the statute In 
such case made and provided, known as the Safety Appllance Act," etc. 

The évidence showed that the car in question, on the day charged in 
the déclaration (October 10, 1907) was at Elizabethport, in the state 
of New Jersey, on the tracks of the New Jersey Central Railroad ; that 
it was part of à train bound westward, attached to an engine of the de- 
fendant Company and in the conduct and charge of that company's em- 
ployés; that it was there inspected by a government officiai, and its 
defective condition discovered as it and the train of which it was a 
part were about to proceed westwardly towards Bound Brook and the 
tracks of the défendant company ; that it was the custom for trains of 
the défendant company, made up in Jersey City and other points on the 
New Jersey Central Railroad, hauled by defendant's engines and in 
charge of its employés, to pass in continuous movement from the said 
Central Railroad onto the tracks of the défendant company, in the 
conduct of its Interstate traffic, thus making what may properly be 
called a line of interstate traffic over both roads belonging to and 
operated by the défendant company. It was also shown that this train 
actually started on its passage in the direction named. 

There was évidence introduced tending to show that the défendant 
company had no direct access over its own tracks to Jersey City and 
New York Harbor, and that its traffic, passenger and freight, was con- 
ducted under an agreement with the New Jersey Central Railroad 
Company, by which trains from Philadelphia and the West passed at 
Bound Brook, in the state of New Jersey, from the tracks of the de- 
fendant company onto the tracks of the New Jersey Central, in order 
to reach Jersey City and New York Harbor, and reversely, from the 
tracks of the latter company to the tracks of the défendant company 
at Bound Brook. This agreement was mutual and reciprocal, and 
trains of the New Jersey Central Company, in going eastward and 
westward, passed at Bound Brook from and to the tracks of the de- 
fendant company. There was also évidence tending to show that, while 
the trains of either company were on the tracks of the other, they were 
subject to the rules and régulations of the company owning the tracks, 
and that trains were made up and dispatched in conformity thereto; 
that the crews of each company, while on the tracks of the other com- 
pany, were primarily paid by the company whose employés they were, 
and thèse payments were taken into the account and settled for peri- 
odically, under the traffic arrangement between the two corporations. 
There was testimony tending to show that the way-bills of the cars 
constituting the train in question called for transportation to points 
beyond the state of New Jersey. 

Under this évidence, the case was submitted to the jury, with a 
charge from the court below, to which several exceptions were taken, 
upon which assignments of error hâve been founded. 

Thèse separate assignments of error need not now be considered, as 
the charge as a whole was not unfavorable to the défendant. In the 
view we take of the case, the learned judge was not called upon to sub- 
mit to the jury, as he did, as a determining question, whether, as a mat- 
ter of fact, the car in question got onto the tracks or line of the de- 
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fendant company at Bound Brook, in its moveraent westward. The 
ascertainment of this as a fact was not necéssaty to the conclusion 
reâched by the jury, in view of the évidence that we hâve above re- 
cited. There was abundant évidence tending to show that this car 
ând the train of which it was a part was a caf and train in the man- 
agement and control of the défendant company, in the conduct of its 
interstate traffic, and that for the purposes of this case, and within the 
meaning of the act, it was a car being used and hauled in the conduct 
of such traiïic on the Une of the défendant company. It is true that 
the tracks upon which the évidence places the car were the tracks of 
another corporation, to wit, the New Jersey Central Railroad Compa- 
ny, but the évidence tends to show that the défendant company was in 
lawful use of thèse tracks for the conduct of its interstate traffic, under 
a cohtract with the corporation owning the same. The fact that, in 
conducting its train over thèse tracks the défendant company did so 
subject to such rules and régulations of the other company as were 
necessary for the safe and convenient conduct of its business, in nowise 
militâtes against the proposition, that the défendant company had a lé- 
gal right to the use of thèse tracks, and that during such use, they were 
properly the line of the défendant company, within the meaning of 
the "Safety .AppHance Act." It was therefore in violation of the act 
that it allowed the car in question to be hauled in its own train, in the 
control of its own' employés, over a line upon which it had a légal right 
to conduct its interstate traffic. Such contracts are not unusual, since 
we find cases in the books arising out of litigation concerning such 
agreements. The fact, if it be a fact, that in this case the inspection 
of the cars was made by the servants of the New Jersey Central road, 
cannot relieve the défendant from the liability imposed by the act. It 
cannot by contract dispense with any care required of it by law, and 
the most that could be said of such a situation would be that it had 
voluntarily made the inspectors of the other company its own. 

For the reasons above stated, the judgment below should be affirmed. 

BUFFINGTON, Circuit Judge, dissents. 



NORTOLK & A. TERMINAL CO. v. EOTOLO. 

(Circuit Court of Appeals, Fourth Circuit. October 10, 1911.) 

No. 1,031. 

1. Caebikbs (i 314*) — AcTiow roR Injtiby to Passengeb— Pleading. 

The déclaration In an action against a street railroad company to re- 
cover damages for injury to a passenger héld sufiaclent to state a cause 
of action under the rule of pleading in Virginia that the déclaration in 
such cases must contain a statement of the materlal facts sufflciently 
spécifie ta advlse the défendant of what it Is called upon to défend. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 314.*] 
•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Cakeiebs {§§ 320, 347*) — ^Action fob Injubt to Passengeb— Questions fob 
Jtjey. 

In an action agalnst a street railroad company for injury to a pas- 
senger, the questions of négligence and contributory négligence held prop- 
erly submitted to the jury on conflicting évidence. 

[î:d. Note.— For Ofther cases, see Carriers, Cent Dig. §§ H18-1325, 
13-16-1397; Dec. Dig. §§ 320, 347.*] 
8. Oarriebs (§ 340*)— Action fob Injuey to Passengeb— Négligence ov\ 
Passengeb— DocTBiNE of Last Cleab Chance. 

One intendlng to become a passenger on an electrlc street car, wio 
attempts to board the car whlle in motion, and when thè gâtes are 
closed, is chargeable with négligence as matter of law, whieh will bar 
recovery from the company for an injury recelved by striking or being 
struck by another car while so outside the gâtes, unless, after Ms péril 
was apparent, défendant negligently failed to protect him when it was 
withln Its power by the exercise of reasonable care to do so. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1354; Dec. 
Dig. § 340.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Virginia,' at Norfolk. 

Action at law by Frank Rotolo against the Norfolk & Atlantic Ter- 
minal Company. Judgment for plaintifï, and défendant brings error. 
Reversed. 

See, also, 179 Fed. 639, 103 C. C. A. 197. 

The plaintifC in error, défendant belovv, hereafter called the défendant, is a 
Virginia corporation, and opérâtes a line of electric street rallway In the city 
of Norfolk, Va., and had a portion of Its tracks laid In City Hall avenue and 
Monticello avenue in sald cIty. 

Frank Rotolo, the défendant in error, vcho was the plaintiff below, hereafter 
called the plaintifC, is a subject of the king of Italy, and was temporarlly re- 
slding in Norfolk at the tlme of the injury, which was the cause of this action. 

The tracks of the defendant's rallway run parallel along Monticello avenue 
In the city of Norfolk north and south, and at a point about opposite the Mon- 
ticello Hôtel corner, where City Hall avenue intersects with Monticello 
avenue, and about mldway between that corner on the west, and market cor- 
ner on the east the tracks diverge, the one curving sharply to the right, or 
Southwest, and the other curving sharply to the left, or southeast. The plain- 
tiff, as before stated, was temporarlly residlng in Norfolk, and was employed 
as a workman at the Jamestown Exposition. On the Ist day of April, 1907, 
between 6 and 7 o'clock in the morning, the plaintiff, intendlng to go to the 
Exposition grounds, attempted to board one of defendant's cars which had 
come in from Fine Beach, and was bound south, and was due to tum the 
curve in the rallway, above described, to the southwest, and whllst attempting 
to board the sald car, and when on the steps of the rear platform on the side 
next to the other traek, he was struck by another car elther standing on the 
curve which turned to the southeast, or moving along around said eurve to- 
ward the north, and so injured that his left leg had to be amputated. Plain- 
tifC brought this action against défendant in the Circuit Court of the United- 
States for the Eastern District of Virginia, at Norfolk, to recover. damages 
for the injury on the ground that it was the resuit of defendant's négligence; 
and in the trial was awarded $4,600, for which amount judgment was ren- 
dered in his favor against the défendant. The case is hère by writ of error 
sued ont by the défendant. 

W. H. Venable and Eppa Hun ton, Jr. (Henry W. Anderson, on 
the brief), for plaintiff in error. 

J. L. Jeffries (Jeffries, Wolcott, Wolcott & Lankford, on the brief), 
for défendant in error. 

•For other cases see same topio & § numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Before GOFF, Circuit Judge, and BOYD and KELLER, District 
Judges. 

BOYD, District Judge (after stating the facts as above). There are 
several exceptions ànd assignments of error thereon, but, in order to 
dispose of the case, we do not deem it necessary to consider but three 
of them. The first is error assigned on the action of the trial judge 
in overruling the demurrer filed by the défendant to the fîrst count of 
the déclaration. That count, after formai parts, reads as f ollows : 

"That, before and at the tlme of the committing of the grievances herein- 
after mentioned, the sald défendant was the owner or proprietor, and was 
operating, an electrlc street rallway over its Unes In the clty of Norfolk, Va., 
upon and along the streets of the sald clty of Norfolk, as well as from the sald 
Clty of Norfolk to a certain point In the county of Norfolk, known as Plne 
Beaeh, and at the same time was running and operating street cars by means 
of electrlclty under the control and management of certain servants of the 
said défendant called motormen and conductors for the purppse of carrylng 
In said cars passengers for hlre for the mutual gain àïid advantage to itself, 
the défendant, and the public wishlng to travel and be carrled thereon for 
hlre, and was a common carrier of passengers for hire and reward to the said 
défendant in that behalf. And the said défendant being such owner and pro- 
prietor of sald cars and such commqn carrier of passengers, to wlt, on the Ist 
day of April, 1907, at and near the intersection of City Hall and Montlcello 
avenues, In the clty of Norfolk, Va., the said plaintlfE, at the spécial instance 
and request of the said défendant, was enterlng for the purpose of becomlng a 
passenger, and then and there became a passenger on one of the sald electrlc 
cars so operated by the défendant, to be safely carrled by it from the clty of 
Norfolk to a certain point in the county of Norfolk for a certain fare and re- 
ward to the said défendant in that behalf, and had gotten upon its step and 
platform for the purpose of enterlng sald car as a passenger thereon as afore- 
said, and thereupon it became and was the duty of the said défendant to use 
due and proper care that the said plalntlff should be safely carrled by said 
car on sald journey, yet the défendant, not regarding its sald duty in that be- 
half, but wholly faillng therein, did not use due and proper care that the said 
plalntlff should be safely carrled by said car on sald journey, but wholly neg- 
lected so to do, and so negligently, carelessly, and recklessly conducted itself 
that, by and through Its said servants, grossly, negligently, and recklessly ran 
another one of its sald cars upon and against the sald plalntlff whllst he was 
upon said step and platform as aforesald, wlth great force and violence, by 
means whereof, and of the said carelessness, négligence, and reeklessness of , the 
said défendant that said plaintlfiC was greatly brulsed, hurt, and injured upon 
hls hlp, legs, and feet, and the same were so eut, brulsed, and lacerated that 
it became and was then and there necessary to amputate one of the legs of the 
sald plalntlff and several of the toes upon the other foot of him, the said plaln- 
tlff, whereby he, the sald plalntlff, has been permanently malmed and disabled 
and otherwlse greatly brulsed, wounded, hurt, and injured, and then and there 
became and was slck, sore, lame, and dlsordered, and so contlnued for a long 
space of time, to wlt, hitherto, durlng ail whlch tlme, he, the said plalntlff, 
suffered great pain and angulsh of body and mind, and wlll hereafter sufCer 
great pain and angulsh of body and mlnd, and was, and wlll hereafter be, 
prevented from transacting and attending to hls lawful and necessary affairs 
and business, and lost and was deprived, and wlll hereafter be deprived, of 
divers great gains, profits, and advantages whlch he mlght and otherwlse 
would hâve made and acqulred, and was obliged to pay and expend, and did 
nwessarily pay and expend divers large sums of money, amounting in the 
whole to a large sum, to wlt, two hundred dollars ($200), in and about the 
eudeavorlng to be cured of said bruises, hurts, and injuries so received as 
aforesald," etc. 
, Damages laid at $20,000.00. 
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[1] The défendant, by its demurrer, raised the question of the suf- 
ficiency of this count ; the position being that under the Virginia prac- 
tice a cause of action is not alleged. As will be seen, it is alleged, in 
substance, that plaintiff was attempting to board a car of défendant 
at the point named to be transported as a passenger for hire to a cer- 
tain other point on its line ; that the way had been opened by the serv- 
ants of défendant for plaintiff to enter the car ; and that he had been 
invited to enter, and when in the act of boarding the car whilst on 
the steps of the rear platform of the same about to enter it as a pas- 
senger the défendant negligently ran another car against him, and so 
injured him as to cause the amputation of his leg. We see no error 
in overruling the demurrer to this count, because we think it is suffi- 
ciently explicit to inform the défendant of the nature of plaintiff's 
cause of action, and to put the défendant fully upon notice of what 
it was called upon to défend. In the case of Chesapeake & Ohio Rail- 
way Company v. Hunter, 109 Va. 344, 64 S. E. 45, the Virginia Court 
of Appeaîs says: 

"This court has not laid down, nor does It propose to establlsh, any unrea- 
sonable rules with regard to partlcularlty of averment In déclarations in Per- 
sonal injury cases. Ail that the rules require is that the déclaration shall 
eontain a concise statement of the material facts on which a recovery Is de- 
manded. Of course, the évidence relied on to sustain the averments of the 
déclaration need not be pleaded." 

In the case of Norfolk & Portsmouth Traction Company v. Mamie 
Rephan (C. C. A.) 188 Fed. 276, in which the opinion was handed 
down at this term, this court discusses the sufficiency of déclarations 
in actions of trespass on the case for damages resulting from négli- 
gence under the requirements of the Virginia practice. We think the 
authorities cited in that case apply with equal force hère. 

[2] The next point of error assigned is the refusai of the trial 
court to direct a verdict for the défendant upon the testimony of plain- 
tiff, and also upon ail the testimony. The plaintiff introduced testi- 
mony tending to show that the car upon which he was injured came 
from Pine Beach and stopped at a point about 10 feet from the curve, 
and while standing there numbers of persons boarded the car from 
both sides by the rear entrance ; that the gâte to the rear platform on 
the side next to the parallel track was open, and that others besides 
the plaintiff went aboard; that the plaintiff was hindered in entering 
the car by the people who had preceded him, and that he had just 
gone upon the step of the platform when the car upon the other track 
moving north ran against him and injured him. On the other hand, 
some of defendant's witnesses testified that the car which plaintiff 
attempted to enter did not stop, but was proceeding on its way; that 
the gâte to the platform on the side where he undertook to enter was 
closed; and that whilst the car was moving, and when the attention 
of the conductor was not attracted, plaintiff stepped upon the lower 
step of the platform just as the rear part of the car turned the curve, 
and it was at this point that the front of the car standing on the other 
track struck him and hurt him. The testimony of the witnesses for 
the plaintiff, and that of the witnesses for the défendant, was in mïiny 
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materîal points absolutely irreconcilable, but upon the whole testîmony 
as set out in the record we think that reasonable men might fairly 
differ as to whether the plaintiff was guilty of négligence which caused 
the injury, or that it resuUed from the négligence of the défendant, 
or, if the jury found that both were négligent, then it was an issue of 
fact whether the négligence of défendant was the proximate cause of 
the injury. It therefore became the province of the jury to déter- 
mine what the facts were, and it was not error in the learned trial 
judge to refuse defendant's request to instruct a verdict. 

[3] This brings us to consider the third assignment of error, which 
is to the fourth instruction to the jury. This instruction is in the fol- 
lowing language : 

"The court Instructs the Jury that If they belleve from the évidence that 
at the hour of the day at which the plaintiff was injured the point on Monti- 
cello avenue near the corner of Olty Hall avenue just before entering thecurve 
Into City Hall avenue was the usual stopplng place for the defendant's cars 
coming in from Fine Beach, and that passengers usually got off and on the 
cars at that place, and that it was usual for them to board the cars from 
both sides, the gâtes being left open for that purpose, and that the plaintiff 
at the time he sustained the injury attempted to board the car at said point, 
reasonably believlng that it was about to stop, and that it would stop at once, 
the same belng at that time slowed down and slowly moving, and found that 
the gâte at that time was shut. then his conduct was not négligent as a mat- 
ter of law, and he is not necessarily disentitled to recover because of board- 
ing the car while It was in motion and with the gâtes shut, but it is a ques- 
tion for the jury to say whether or not under ail the circumstances by which 
he wâs surrounded a reasonably prudent man would hâve stepped upon the 
car, and whether or not the proximate cause of the Injury he sustained was 
because of his négligence In thus getting upon the car, or that of the defendr 
ant in negligently runntng another car upon or against him, or stopping the 
same too close to the car he was attempting to board while he was thus at- 
tempting to board the same." 

The conditions assumed by the court in this instruction were sub- 
stantially that if the corner of the street just before entering the curve 
into City Hall avenue was the usual stopping place for defendant's 
cars coming in from Pine Beach, and that passengers usually got oflf 
and on the cars at that place, and that it was usual for them to board 
the cars from both sides^ the gâtes being left open for the purpose, 
that although the car did not stop on this occasion, and the gâte to 
the platform was closed, yet, if plaintiff attempted to board the car 
whilst it was moving and when the gâte was shut, that such action on 
his part was not négligence as a matter of law. nor would it neces- 
sarily disentitle him to recover; and then submitted it to the jury to 
détermine whether under such conditions a reasonably prudent man 
would hâve stepped upon the car. We disagree with the trial judge 
in this proposition, for in our opinion one who is intending to become 
a passenger upon a railroad car, and who attempts to board the car 
whilst in motion, and when the gâte to the car is closed so that he can- 
not proceed further than to get on the steps, is guilty of négligence 
per se. The fact that the car is moving and the gâte to the platform 
closed we think is sufficient to admonish persons to refrain from at- 
tempting to go aboard, and one who undertakes to board a car under 
such circumstances is imprudent to the extent that the law says he is 
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négligent. If it be true that defendant's cars were accustomed to stop 
at this point, and that plaintiff had reason to expect that this car would 
stop, the proposition we hâve stated would not be modified. 

The défendant introduced testimony tending to prove the fact that 
plaintifï came across the parallel track a short distance from the front 
of the car standing on the other track, and mounted the lower step 
to the platform of the car from Fine Beach whilst it was moving and 
the gâte to the platform shut, and, as we hâve stated, if thèse facts 
were found to be true, then plaintiff was guilty of négligence in law. 
However, as the court informed the jury, this négligence did not nec- 
essarily disentitle plaintiff to recover, for, if there was sufficient évi- 
dence before the jury (the laboring oar being upon the plaintiff) upon 
which to base the principle of the last clear chance, it was the duty of 
the court to go further and instruct the jury with référence thereto. 
The plaintiff by the third count in the déclaration invokes the princi- 
ple referred to, and it was due to him, if as suggested above there was 
sufBcient testimony in the case to go to the jury tending to sustain 
that view, that the judge should go further and instruct the jury that 
the négligence of the plaintiff would bar recovery unless after bis péril 
was apparent défendant negligently failed to protect him from injury 
when it was within its power by the exercise of reasonable care to 
do so. The doctrine of the last clear chance which is iirmly implanted 
in our law is based on the assumption that the plaintiff is guilty of 
négligence in the outset, but that his négligence did not continue to 
the time of the injury complained of, or that his previous négligent 
act is not contributory for the reason that it is supplanted by the sub- 
séquent négligence of the défendant which is the proximate cause of 
the injury. 

We think, therefore, that it was defendant's right to hâve the court 
instruct the jury as we hâve indicated, so that, if it were true that 
plaintiff was négligent in mounting the steps of a moving car under 
the conditions detailed in the instruction as given, then the minds of 
the jury without confusion as to this proposition could readily grasp 
and détermine the fact as to whether or not défendant was guilty of 
négligence which was the proximate cause of the injury. 

It is our conclusion without further discussing the points in the 
case that there was error in this instruction as given, and that for this 
reason the judgment of the Circuit Court should be reversed, and the 
case remanded that a new trial thereof may be had. 

Reversed. 



STURGISS et al. v. MEURBE et al. 

(Circuit Court of Appeals, Fourth Circuit. October 10, 1911.) 

No. 1,030. 

Bankruptct (§ 318*)— Pbovable Claims— Breach of Executobt Conteact. 

Claimant, a large landowner and président of a rallroad company, paid 

a cash bonus to a tin plate company, and agreed to do certain other 

things, the only considération for which was a contract by the company 

to build and operate for flve years a tin plate mill on a site donated 

•For other cases see same topic fi 5 numbee In Dec. & Ami Dlgs. 1907 to datOi & Rep'r Indexes 
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by cïalmant on the Une of hls rallroad and near hls land, of a capaelty 
to employ 500 workmen. Before the mill was completed or ever operated, 
the Company became bankrupt. Held, that claimant was entltled to 
recover the amount of the bonus pald for fallure of considération, and 
could prove a clalm therefor against the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. % 318.*] 

Cross-Appeals from the District Court of the United States for the 
Northern District of West Virginia, at Clarksburg. 

In the matter of the Morgantown Tin Plate Company, bankrupt. 
Cross-appeals from orders relating to claims filed against the estate 
by George C. Sturgiss and others. Affirnied in part, and reversed in 
part. 

On the 9th day of May, 1902, the foUowing contract was entered Into be- 
tween the parties thereto : 

"This agreement, made thls 9th day of May, 1902, by and between the 
Morgantown & Kingwood Rallroad Company, a corporation organized and 
existing under the laws of West Virginia, and George C. Sturgiss, of Morgan- 
town, West Virginia, parties of the first part, anâ the Rolllng Mill Company 
of America, a corporation existing under the laws of the state of New Jersey, 
hereinafter called the Rolllng Mill Company, party of the second part, wit- 
nesseth : 

"That, for and In considération of the performance of the covenants here- 
inafter set forth to be done and performed by the party of the second part, 
the parties of the first part hereby agrée to convey or cause to be conveyed 
to the Rolllng Mill Company about fifteen acres of land for the site of Its 
proposed wôrks, to.be loeated on the land lately owned by the heirs of Jas. 
U. .Beau, deceaséd, by deed of gênerai warranty, free from ail liens and 
encumbranees, whlch deed shall be executed and dellvered wlthin ten days 
from this date; 

"And will run In and operate a railroad sldinsr or switch of standard gauge 
along the front and along the rear of the buildings to be loeated and erected 
on the sald site, free of charge or cost (except as hereinafter provided), to the 
said Rolllng Mill Company; 

"And will take, or cause to be taken flfty thousand dollars ($50,000.00) at 
par value, of the first mortgage six per cent, bonds of the Rolllng Mill Com- 
pany, ont of a total issue not to exceed one hundred and fifty thousand 
($150,000.00) dollars, to be executed and issued when the said mill company 
shall bave expended one hundred thousand dollars on buildings, macbinery 
and equipments for same, secured by a deed of trust or mortgage on ail the 
property of said RoUing Mill Company, in whlch deed of trust the bank of 
the Monongahela Valley, at Morgantown, West Virginia, shall be named as 
(trustée and eertifylng agent; 

"And the parties of the first part further agrée to convey or cause to be 
,conveyed to the RoUing Mill Company by deed of gênerai warranty, free from 
::all liens, except the lien for the unpaid purchase money one hundred and 
^fty acres, more or less, of the Upper Freeport vein or seam of coal (to be 
flrift coal), wlth the usual mlning rlghts, sltuate on the Une of the said rail- 
road, at a cost not exceeding Hfty ($50) doUars per acre, and the payments 
therefor to be made one-third cash at the time the deed for said coal is exe- 
cuted, whlch payment is to be credited upon and deducted from the twenty 
thousand ($20,000) dollars of bonus hereinafter provided for, and the residue 
is to be pald In one, two, and three years from that date, wlth Interest from 
that date, wlth a vendor's lien retained for the securing of the unpaid pur- 
chase money and Interest; v 

"And the parties of the first part further agrée to transport the coal from 
the said tract or the mines opened thereon to the sldlng of the RoUing MiU 
Company's proposed plant, at a cost of flve cents per net ton. 

"The parties of the first part further agrée to pay to the Rolllng Mill Com- 
pany the sum of twenty thousand ($20,000) dollars as a bonus and induce- 

«For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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inent for the location of sald eompany's proposed plant on the Une of the 
Morgantown & Kingwood Railroad on sald Beall land, payable In one, two, 
and three months from this date, and to pay ail taxes on the RoUlng Mill 
Company's property situate on the sald land for the flrst five years from 
April Ist, 1902; 

"Parties at the flrst part further agrée that untU satlsfactory freight rates 
are arranged wlth the Baltimore & Ohio Railroad Company or some eompeting 
or Connecting Unes they wlU make the charge for switching between the B. & 
O. Railroad connections at Morgantown, West Virginia, and the Rolling Mill 
Company's plant, aver the Une of the Morgantown & Kingwood Railroad, one 
doUnr per car for ail Incomlng and outgoing f reights ; and after satlsfactory 
freight rates hâve been arranged with Connecting roads, wlU charge an agreed 
rate with such Connecting railroad, which charge to be absorbed or included 
In the freight rate chargea by such Connecting Une. 

"The parties of the flrst part further agrée that if the B. & O. Railroad, 
or Its Connecting lines^ refuse to allow the usual réduction in freight rates 
on construction materlals employed in building sald plant and equlpping the 
same, they will pay the sald Rolling Mill Company the différence between the 
rates charged and the usual reduced rates charged on construction materlals 
for plants erected on the said B. & O. Railroad Company's Unes. 

"And in considération of the performance by the parties of the flrst part 
of the covenants and agreements hereinbefore set forth to be donc and per- 
formed by the said parties of the flrst part, the sald Rolling MiU Company 
of America hereby agrées that It will, without avoidable delay, locate, con- 
struct and put into opération on the site aforesaid a rolling mill for the 
manufacture of black sheets, tine and terne plates ; and to ntinue to operate 
the same, strikes and unaroidable hinderauces nnd delays excepted, for a 
term of five years: and give employment to about flve hundred work people. 

"The party of the second part further agrées that it will exécute a mort- 
gage or deed of trust upon ail of its property, after it shall bave expended 
the sum of one hundred thousand ($100,000) dollars in buildings, machinery, 
and equipments, to secure the sum of one hundred and fifty thousand 
($150,000) dollars of flrst mortgage bonds, bearing interest at six per cent. 
payable semiannually, designating the Bank of Monongahela Valley as trustée 
and certlfying agent. 

"In wltness whereof the Morgantown & Kingwood Railroad Company has: 
caused thèse présents to be signed in its corporate name by its président, 
and the seal thereof to be afflxed, attested by its secretary; and the salds 
Geo. C. Sturgiss bas signed and sealed the same the day and year flrst above- 
written ; and the said Rolling Mill Company of America bas caused thèse- 
présents to be signed in its corporate name by Its président, and the corpo- 
rate seal to be thereto aflixed, attested by its secretary the day and year- 
flrst aforesaid. 

"[Signed] Morgantown & Kingwood Railroad Co., 
"[Seal.] By Geo. C. Sturgiss, Its Président. 

"Attest: S. G. Chadwick, Jr., Secretary. 

"Geo. C. Sturgiss, [Seal.]; 

"Rolling Mill Company of America, 
"[Seal.] By W. J. Logan, Its Président. 

"Attest: H. L. Kurtz, Secretary." 

In December, 1902, the Morgantown Tin Plate Company was Incorporated', 
and on the 19th of 'December in the same year took over and recelved ail of 
the property formerly owned by the Rolling Mill Company of America, one 
of the parties to the foregoing eontract, subject to the llabilltles of the said 
Company, and the sald Tin Plate Company assumed the debts and llabillties 
of the Rolling Mill Company, and undertook the érection and opération of 
the rolling mill plant contemplated by the said eontract. The capital stock 
of the Morgantown Tin Plate Company was $150,000 and it was also author- 
ized to issue $150,000 of first-mortgage bonds. In obédience to the terms of 
the eontract, Geo. C. Sturgiss conveyed to the Tin Plate Company the land 
for the site of the plant, and also paid to the Company $20,000 as the bonus- 
and inducement contemplated by the eontract less the $2,500 which was re- 
served under the stipulation relative to the conveyance of certain coal laud* 
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set out In the eontraet. The company commenced the érection 6t the plant on 
the site conveyed by Sturglss and eontinued the work tintU $100,000 had been 
expended, and thereupon the $150,000 of flrst-mortgage bonds were issued, and 
Sturglss^ as he had agreed, took $50,000 of them. The Tin Plate Company eon- 
tinued the construction of the mill until February, 1904, when, before the 
plant was completed or put in opération, the said company acknowledged its 
Inability to continue the work, admitted Its Insolvency, and on the 2d day of 
Aprll, 1904, upon due proceedlngs had, was duly adjudged bankrupt. 

The property of the bankrupt was sold, and from the sale suffieient assets 
w«re realized to pay the entlre indebtedness of the bankrupt, save the claims 
in controveirsy in thls proceeding, and a small sum due for taxes (which last 
item, however, Is not involved in this litigation), and left in the hands of thé 
trustée a balance of assets of $51,174.70 undisposed of. The claims in contro- 
versy are three In number, to wit: The claim of George J. Humbert for .$3,- 
746.47 for salary as engineer of construction and for money advanced for 
pay roUs, etc. Proof of this claim was duly flled on the llth of April, 1904. 
Another is the claim of the Morgantown & Kingwood Rallroad Company for 
$1,741.40 for freights and demurrage, proof of which was duly flled on the 15th 
of April, 1904. The third claim is that of Geo. C. Sturgiss for $17,500, the 
amount which he paid to the company as the bonus • or inducement to locate 
the plant, the original proof of which was flled on the llth of April, 1904, 
and an amended proof thereof flled on the 9th of July, 1909. Jacob Meurer, 
a créditer of the bankrupt, flled objections to thèse proofs. Thèse objections 
were overruled by the référée and the several claims as follows : The claim 
of George J. Humbert (which had been duly asslgned to Geo. O. Sturgiss) 
for $3,746.47. with interest thereon from the 15th of April, 1904, the claim of 
the Morgantown & Kingwood Rallroad Company (which had been duly as- 
slgned to Geo. O. Sturgiss) In the sum of $1,741.40, with Interest thereon from 
the 2d Oçtober, 1903, and the claim of Geo. C. Sturgiss for $17,500, with inter- 
est thereon from the 16th of August, 1902 — were allowed. To the action of 
the référée in allowlng thèse claims and dlrecting them to be paid from the 
assets of the bankrupt, Jacob Meurer excepted, and upon review the District 
Court tn the Northern District of West Virginia sitting in bankruptcy sus- 
tained the action of the référée in allowlng the Humbert claim and con- 
flrmed the referee's report in this respect, but reversed the action of the réf- 
érée in allowing the claim of the Morgantown & Kingwood Rallroad Com- 
pany and the claim of Geo. C. Sturgiss, and set aside the report of the réf- 
érée in respect to thèse two. 

The case Is brought to this court by cross-appeals, Meurer havlng appealed 
from the judgment of the District Court in conflrmlng the report of the référée 
allowing the Humbert claim, and Sturgiss havlng appealed from the judgment 
of the said court dlsallowing the other two claims. 

B. M. Ambler (W. W. Van Winkle and Mason G. Ambler, on the 
brief), for appellants Sturgiss and others. 

Reese Blizzard, for appellant Mçurer and appellees Logan and oth- 
ers. 

Before GOFF, Circuit Judge, and WADDILL and BOYD, District 
Judges. 

BOYD, District Judge (after stating the facts as above). After this 
gênerai outline of the facts, we will proceed to consider the several 
points which arise in thé controversy, and will refer to such further 
faqts in the record as may be necessary. , It may be stated in the out- 
set that no creditor of the bankrupt is now interposing any objection 
to the payment of the claims involved, for even Meurer, who was at 
one time a creditor, has been paid his debt from the assets of the bank- 
rupt's estate. The record shows that the trustée when he was urged 
to oppose the payment of thèse claims declined to do so on the ground 



STTJRGISS V. MEUREE 13 

that upon investigation he had ascertained that the said claims were 
valid. Neither does the bankrupt as a légal entity in its corporate 
capacity object to the payment of the claims, but Meurer, an individual 
stockholder in the corporation and the owner of 90 per cent, of its 
stocks, as shown by thç record, alone and upon his own responsibility 
is objecting to the payment of thèse claims, and insists that the money 
now in the hands of the trustée amounting to $51,174.70 should be dis- 
tributed to the stockholders, instead of being paid upon the said claims 
or any of them. 

The first of the questions we will dispose of is as to the Humbert 
claim which was passed upon and allowed by the référée, and his re- 
port in this respect was confirmed by the District Court sitting in bank- 
ruptcy over the objection of Meurer. In our opinion there is no force 
in the grounds assigned by Meurer in opposition to the payment of this 
claim, for upon the testimony taken by the référée he found the fact 
that the claim was due and was a valid one against the estate of the 
bankrupt. This finding of fact was sustained by the learned judgeof 
the District Court. We do not deem it necessary to further deal with 
this claim than to give our sanction to the action of the lower court 
thereon. 

The claim of $1,741.40 which was allowed by the référée as due to 
the Morgantown & Kingwood Railroad Company for freights and 
demurrage, and which was afterwards assigned to Geo. C. Sturgiss, 
is, we think, also a valid one, that the flndings and décisions of the 
référée with regard thereto were proper, and that the District Court 
was in error in sustaining the objections which were filed to the said 
claim, and that the same should be allowed and paid f rom the assets 
arising from the estate of the bankrupt as found and reported by the 
référée. 

Lastly is the claim of Geo. C. Sturgiss for $17,500, being the amount 
which he paid as a bonus under the contract (reserving, as hereinbe- 
fore stated, $2,500 as provided in the contract in the stipulation rela- 
tive to the conveyance of the coal lands). Original and amended 
proof of this claim was filed as set out in the statement of f acts above. 
The claim with interest thereon was allowed by the référée, but the 
District Court upon a review of the referee's action sustained the ob- 
jections of Jacob Meurer to the claim, reversed the report of the réf- 
érée, and held that the said claim should not be paid. 

The conditions surrounding the making of the contract as clearly 
shown by undisputed facts fully enlighten us as to the motive which 
prompted Sturgiss to enter into it. He was the owner of large landed 
estate adjacent to the site of the plant, which he desired to improve 
in value by the érection of the manufacturing concern. He was inter- 
ested in the railroad which would be benefited by an increase in 
freights, and he had coal lands for which a purchaser would be pro- 
vided. The desired end was to be accomplished by the érection of the 
roUing mill plant and its opération for five years with the employment 
of five hundred hands, and to secure this he entered into the contract, 
conveyed the land for the site, paid the bonus, and invested in the 
bonds anticipating the performance of the agreement on the part of 
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the Tin ï*late Company by the completion of the plant and its opéra- 
tion according to the terms of the contract. 

Our view of the contract is that Sturgiss agreed to do three sev- 
eral material things antécédent to the completion of the plant and the 
beginning of its opérations, namely, convey a site on which to erect 
the mill, to pay $20,000 bonus or inducement for the érection and 
opération of the plant as contemplated by the contract, and, when the 
Company in the course of its work had expended $100,000, he was to 
take $50,000 of the first-mortgage bonds. We do not agrée with 
the position of Meurer's counsel that the provisions of the contract 
in référence to the coal lands and the freight rates were to be com- 
plied with by Sturgiss and the Railroad Company before the plant was 
completed and coal was needed for its opération, and transportation fa- 
cilities required for supplies and the output of the mill. The counsel 
also sets forth in his brief a séries of obligations which he allèges 
rested upon Sturgiss by the terms of the contract, and which he in- 
sists that Sturgiss failed to perform; but, under a proper construc- 
tion of the contract, it is our conclusion that Sturgiss did ail that was 
required of him which was necessary so far as he was concerned to 
the completion of the structures and the equipment of the plant for 
work. It is true that other duties devolved upon Sturgiss after this 
was done, but the failure of the Tin Plate Company took place before 
the plant was ever completed or put in readiness for opération. There 
is no suflficient évidence in the record to show that the failure of the 
Tin Plate Company to complète the plant and carry out its contract 
was due to any default on the part of Sturgiss, and there was no com- 
plaint that Sturgiss had failed to perform his part of the contract un- 
til after the company abandoned the contracta acknowledged its in- 
solvency, was adjudged bankrupt, and this controversy arose about 
the payment of the debts. 

Following the course of our reasoning upon this last-named claim, 
we are of the opinion that the $17,500 was paid by Sturgiss upon an 
express condition to be performed by the Tin Plate Company, which 
condition was the sole considération of the payment, and that upon 
the failure of the company to perform its part there accrued to Stur- 
giss a cause of action based upon an implied contract to repay. This 
principle we think is well sustained in the case of Roehm v. Horst, 
178 U. S. 1, 20 Sup. et. 780, 44 L. Ed. 953, in which Chief Justice 
Fuller speaking for the court, after reviewing the American and Eng- 
lish cases relating to breaches of an executory contract by the refusai 
on the part of one party to perform it, lays down the rule to be : 

"That, after the renunciation of a contlnulng agreement by one party, the 
other party Is at llberty to consider himself absolved from any future per- 
formance of It, retalning his right to sue for any damages he bas suffered 
from the breaeh of it." 

The same principle will be found very forcibly presented in the case 
of Griggs V. Austin, 3 Pick. (Mass.) 20-22, 15 Am. IDec. 175, wherein 
il is said : 

"It is a clear principle of the common law that when money Is paid or a 
promise made by one party in contemplation of some act to be done by the 
other, which is the sole considération of the payment or promise, and the 
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thing stipulated to be done Is not performed, the money may be recorered 
back or the promise founded on such considération may be avoided between 
the parties to the contraet." 

And in 3 Page on Contracts, § 1475, p. 2275, it is laid down that : 

"If money has been advanced or property delivered for a considération 
which has falled, the injured party may recover what he had paid under the 
contraet." 

We do not deem it necessary to go further in disposing of the case 
than to state our conclusion as follows : That as to the claim filed in 
the name of George J. Humbert, and which was assigned to Geo. C. 
Sturgiss, the judgment of the District Court be affirmed, and that the 
said claim, together with interest as stated by the référée, be paid; 
that as to the claim filed in the name of the Morgantown & Kingwood 
Railroad Company, assigned to Geo. C. Sturgiss, the judgment of tlie 
District Court is reversed, and the claim allowed, together with inter- 
est according to the proof and statement filed in the case. As to the 
claim of $17,500 filed by Geo. C. Sturgiss, the judgment of the Dis- 
trict Court disallowing the same is reversed, and the claim is allowed 
to be paid, with interest from April 2, 1904, the date of the adjudica- 
tion in bankruptcy of the Tin Plate Company. 

The case will be remanded to the District Court for the Northern 
District of West Virginia, with directions to proceed according to the 
views herein expressed. 
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'Circuit Court of Appeals, Eighth Circuit. October 2, 1911.) 

No. 3,562. 

1. Raileoads (§ 324*) — Accidents at Cbossings— Reciprocal Duty to Exeb- 

ciSE Caee. 

The duty to exercise care to prevent accidents at railroad crosslngs 
is reciprocal, and a traveler on the highway eanuot recover for an in- 
jury, although the railroad company was négligent, if his own négli- 
gence coiitributed to the injury. What constitutes due care on the part 
of either party may dépend on the peculiar circumstances of the case. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1020-1025; 
Dec. Dig. § 324.*] 

2. Négligence (§ 136*) — Actions for Négligence— When Négligence Ques- 

tion roR THE Court. 

The question of négligence becomes one of law for the court when 
the facts are undisputed and the inferences to be drawn from them are 
so clear that reasonable men ougàt not to differ. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353; 
Dec. Dig. § 136.*] 

3. Railroads (§ 326*) — Accident at Crossing— Contbibutory Négligence. 

PlkintifC's employas attempted to run a heavy traction engine over a 
crossing on defendant's railroad, but, owing to the temporary removal 
of the planking for the making of repairs, it became stalled when over 
tEe tracks, and they were unable to move it either way. While working 
with it, they saw the smoke from an approaching train when flve miles 
away, but did nothing to warn the traiumen except to blow the whistle, 
which was not heard. Owing to a eurve in the track, the faet that the 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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traction engine was on the crossing could not be, and was not, known 
by the trainmen until too late to avold a collisiou. Held tbat, under the 
clreumstances, the failure of plalntiffs employés to send some one dowu 
the track to signal the train constltuted négligence as matter of law, 
wbich precluded a recovery by plaintifE for the loss of hls engine. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 326.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action at law by Charles T. Tracy against the Northern Pacific 
Railway Company. Judgment for plaintiiï, and défendant brings er- 
ror. Reversed. 

N. C. Young (Bail, Watson, Young & Lawrence, on the brief), 
for plaintiïï in error. 

Daniel B. Holt (Engerud, Holt & Frame, on the brief), for de- 
fendant in error. 

Before ADAM S and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

MARSHALL, District Judge. This writ of error challenges a 
judgment recovered by the défendant in error, hereinafter referred 
to as the plaintiff, against the plaintiff in error, hereinafter referred 
to as the défendant, in an action charging that the défendant negli- 
gently injured the plaintiff 's steam traction engine at a railway cross- 
ing at the town of Taylor, N. D. In the complaint the defendant's 
liability is placed on two grounds: (1) That the crossing was not 
planked as required by a statute of North Dakota; and (2) that the 
défendant "so carelessly, willfully, and negligently ran its locomotive 
and cars" as to coUide with the traction engine and destroy it. The 
défendant by answer denied négligence on its part, and alleged that 
the collision was caused by the négligence of the plaihtiff. 

The facts are thèse: The defendant's railway runs along the south 
side of the town of Taylor. At the crossing in question the line of 
track is neariy east and west, but on a three-degree curve that begins 
148 feftt west of the place of the accident, and continues 1485 f eet east 
of 'it. Thé curve is toward the south. From this crossing a train 
approaching from the east is in plain sight for 3345 feet, but, because 
of the curve, the rolling character of the ground, and the substantial 
identity in élévation, at the crossing of the track and surrounding 
ground, the track itself cannot be seen from the cab of the locomotive 
until the train is about seyen or eight car lengths from the crossing. 
This crossing had been planked, but the défendant had been engaged 
in resurf acing its track, and had taken the planks up. Sand had 
been usjed to fill in between the rails and on the approaches to the 
cros^ng. This had been the condition for from 30 to 60 days prior 
to the accident. At the crossing were two tracks — the main line track 
to thé north and A passing or side track to the south. From center 
to center of thèse tracks the distance was 14 feet. Between 9 and 
10 o'clock a. m. of August28, 1909, Brown as engineer ând Neset as 
fireman, employés of the plaintiff in charge of the steam traction en- 

•For other cases see same toplo & § numeek in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes* 
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gine, attempted to cross the line of railway at the crossing with this 
engine, which weighed from 16 to 18 tons. They succeeded in cross- 
ing the side track after a few minutes' delay, and by the use of pièces 
of plank to block the rail they managed to cross the south rail of the 
main track with the front wheels of the traction engine. They failed, 
however, in ail attempts to cross the north rail of the track. The 
plank before used as blocking was broken by its prior use, and the 
wheels of the engine sank in the soft sand. In this attempt to cross 
from 20 to 30 minutes elapsed. At some time, while the front wheels 
of the traction engine were between the rails of the main track, smoke 
from the def endant's approaching train was seen. The train was then 
at Richardton, five miles to the east of Taylor. This train was a 
fast passenger train, and did not stop at Taylor. Plaintifif's servants 
in charge of the engine, knowing that the train was approaching, be- 
came apprehensive that they could not succeed in crossing the track 
in time, and attempted to back the engine to the south. The heavy 
driving wheels of the engine stuck against the north rail of the side 
track and prevented further movement to the south. The front 
wheels remained between the rails of the main track. This was the 
situation for four to five minutes before the collision. In the mean- 
time the train came in sight running at a speed of about 40 miles an 
hour. The engineer was on the right side of the cab and could not 
see the crossing. The fireman was on the left side. He discovered 
the traction engine when about 12 car lengths from the crossing, but 
could not détermine its position with référence to thé crossing because 
of the curve and the intervening roUing ground. At seven or eight 
car lengths from the traction engine he first realized its dangerous 
situation, and immediately notified the engineer, who applied the 
emergency brake, but too late to escape a collision. The only effort 
made by the men in charge of the traction engine to attract the no- 
tice of those in charge of the approaching train was by blowing the 
whistle of the traction engine two or three times. This was not heard 
on the train because of the noise due to its rapid motion. 

[1, 2] A statute of North Dakota (Rev. Codes 1905, § 4321) made 
it the duty of the railway company to plank this crossing between the 
rails of the track and maintain it in that condition, but the trial judge 
charged the jury that the violation of this statute was not the proxi- 
mate cause of the accident. The case went to the jury, however, on 
the claim that the defendant's servants in charge of the train were 
négligent in failing to discover the perilous situation in time to hâve 
avoided the collision. The défendant requested a peremptory instruc- 
tion that the jury find a verdict in its favor because of the contrib- 
utory négligence of the servants of the plaintiff in charge of the trac- 
tion engine. This was refused, and its refusai is assigned as error. 
The défendant was required by statute to plank this crossing and to 
maintain it in suitable condition, and was expressly made liable for 
any injury suffered by reason of its failure so to do. Beyond this, it 
was the duty of the défendant to exercise care and watchfulness in 
approaching the crossing with its train in récognition of the right 
of the public to use it and the probability of its use, but neither its 
191 F.— 2 
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statutory nor common-Iaw duty excluded the défense of contributory 
négligence. Railway Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542. 
The rights of the railway and of travelers on the highway at grade 
crossings are reciprocal. Each must use care to avoid a collision. 
The speed of trains, the difficulty in stopping, and the impossibility 
of turning aside to avoid an impending collision resuit in a practical 
récognition of a priority of right in the railway. It is only by a strict 
enforcement of thèse reciprocal duties that accidents at crossings can 
be averted. To this end the law, common and statutory, has passed 
beyond the generality that due care must be used, and has, in the 
usual case, made spécifie acts the test of the use of care. A famihar 
illustration is the requirement that the traveler on the highway, before 
Crossing the railway line, must look and listen for an approaching 
train. Railway Co. v. Moseley, 57 Fed. 921, 6 C. C. A. 641 ; Pyle v. 
Clark, 79 Fed. 744, 25 C. C. A. 190; Schofield v. Railway Co., 114 
U. S. 615, 5 Sup. et. 1125, 29 L. Ed. 224; Aerkfetz v. Humphreys, 
145 U. S. 418, 12 Sup. Ct. 835, 36 L. Ed. 758. Statutes prescribing 
the blowing of a whistle, or the ringing of a bell on the approaching 
locomotive, are based on the same principle. In a particular case 
spécial circumstances may increase the care required of both the trav- 
eler and of the railway company; and a traveler faihng to exercise 
due care cannot complain of an injury received through the négli- 
gence of the railway where bis own négligence contributed to it. The 
question of négligence becomes a question of law for the court when 
the facts are undisputed and the inferences to be drawn from them 
are so clear that reasonable men ought not to difïer. Railway Co. v. 
Jarvi, 53 Fed. 65, 3 C. C. A. 433 ; Railroad Co. v. Converse, 139 U. 
S. 469, 11 Sup. Ct. 569, 35 L. Ed. 213. Thèse gênerai principles are 
undisputed. The difficulty is in their application. 

[3] In this case the servants of the plaintifï realized that the train 
was approaching the crossing, and a collision was possible when the 
train was yet at Richardton, five miles distant. The traction engine 
was so massive that a collision might well resuit in loss of life to pas- 
sengers on the train. The exigency was not so sudden as to preclude 
cool judgment. The train running at 40 miles an hour must hâve 
taken between seven and eight minutes to traverse the intervening 
distance. What effort was made to avoid the accident? An uhsuc- 
cessful attempt was made to back the traction engine. This was essen- 
tially a doubtful experiment, and, in this case, entirely fruitless. Next, 
a few blasts were blown on the steam whistle. The engineer of the 
traction engine, familiar with the opération of trains, testified that it 
was no surprise to him that those blasts were not heard by the men in 
the cab of the locomotive. The curve and the conséquent difficulty 
in determining the relation of the traction engine to the railway track 
was patent. Some signal ought to hâve been given. There was time 
for one of the men to hâve proceeded eastward along the track and by 
the waving of a hat or coat to hâve indicated the danger. If this had 
been done, the accident would not hâve happened. That it ought to 
hâve been done seems to us so clearly to accord with reason and ex- 
périence as to hâve entitled the défendant to a directed verdict. There 
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are other rulings assigned as error and argued, but, in the view we take 
of the case, we deem it unnecessary to consider them. 

Because the jury was not instructed to find for the défendant as 
requested, the judgment must be reversed, and the action remanded 
for a new trial ; and it is so ordered. 



BOWLING et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. October 13, 1911.) 

No. 3,58.5. 

1. Ikdxans (§ 15*) — Allotted Lands— Restkaint TIpon Aliénation. 

A restriction upon ttie power of an Indian allottee to allenate land 
for 25 years after patent, Imposed by statute and also embodied in the 
patent, runs wlth the land and invalidâtes any attempted conveyance of 
the land by heirs of the allottee after his death during the limitation 
period. 

[Ed. Note. — For other cases, see Indians, Cent Dig. §§ 37-39; Dec. 
Dig. § 15.*] 

2. Indians (§ 15*) — Lands— Restrictions on Aliénation— Right op United 

States to Enfoece by Suit. 

It is compétent for the United States, In the carrying ont of its de- 
clared policy wlth respect to the Indians, to maintain suits to set aside 
conveyances of land by allottees or their heirs in violation of the re- 
strictions on aliénation imposed by Congress, and the fact that the allot- 
tees may be cltlzens is immaterial. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 15.*] 

3. Indians (§ 27*) — Lands— Suit by United States to Enforce Restric- 

tions ON Aliénation— Res Judicata. 

The right of the United States to maintain a suit In equity to set aside 
conveyances of lands by Indian allottees in violation of the statutory 
restrictions on aliénation is not barred by a decree entered against such 
allottees in a suit for spécifie enforcement of their contract to convey, 
to which the United States was not a party, since its suit Is in its 
oven right and the allottees are not necessary parties thereto. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 27.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Suit in equity by the United States against George E. Bowling and 
the Miami ïnvestment Company. Decree (181 Fed. 887) for complain- 
ant, and défendants appeal. Affirmed. 

Halbert H. McCluer (Roland Hughes, on the brief), for appellants. 
Paul A. Ewert, Sp. Asst. Atty. Gen., for the United States. 

Before SANBORN, Circuit Judge, and MARSHALL and W. H. 
MUNGER, District Judges. 

MARSHALL, District Judge. This suit was instituted by the Unit- 
ed States against 29 défendants to obtain a decree setting aside varions 
conveyances of a tract of land originally allotted to Pe-te-lon-o-zah, or 
William Wea, a member of the Confederated Wea, Peoria, Kaskaskia 
and Piankeshaw Tribe of Indians, and also to déclare void a judgment 

•For other caees see same topic & S nctmbei! in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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rendered by the United States Court for the Northern District of the 
Indian Territory, which decreed a transfer of this land. As grouiid 
for this relief, the bill alleged an allotment and patent to William Wea 
of the land under an act of Congress approved March 2, 1889, eiititled 
"An act to provide for allotment of land in severalty to the United 
Peoria and Miamies in Indian Territory, and for other purposes" (Act 
March 2, 1889, c. 422, 25 Stat. 1013); the death of William Wea, 
intestate leaving heirs; a contract between certain Indians claiming 
to be the only heirs of said Wea, and one of the défendants, George E. 
Rundell.by which thèse heirs agreed to conyey the land to Rundell for 
the purchase price of $1,000, $25 of which was paid by Rundell at the 
date of the contract, the balance to be paid when the heirs established_ 
their right to convey and on delivery of a deed for the land; a suit' 
instituted by thèse heirs against Rundell for a spécifie performance of 
this contract, resulting in the judgment mentioned above, in which it 
was decreed that the plaintiffs in that suit were the only heirs of Wil- 
liam Wea, had f ull right to convey this land, and that the contract be 
specifically enforced ; a delivery of a deed to Rundell pursuant to this 
decree, and various mesne conveyances purporting to vest the title in 
the Miami Investment Company, one of the appellants; the fact that 
this judgment and ail of thèse conveyances were prior to the expiration 
of the 25-year period of restraint on aliénation imposed by the act of 
Congress ; and f urther that the action instituted by the heirs of Wea 
against Rundell was collusive ând a part of a fraudulent scheme to 
obtain title to this land in violation of the prohibition against aliéna- 
tion. Bowling, one of the mesne grantors, and the Miami Investment 
Company jointly demurred to the bill. This demurrer was overruled, 
and they thçn answered. The substantial facts alleged in the bill were 
admitted by the answer, except that ail of the averments of collusion 
and fraud in respect to the action between the heirs of William Wea 
and Rundell were denied; and it was affirmatively alleged that this 
suit was instituted in good f aith to settle an actual controversy, and the 
judgment therein was a complète estoppel against the prosecution of 
the présent action. The cause was set down for hearing on bill and an- 
swer, and from the decree in favor of the United States this appeal 
is prosecuted. 

The questions involved, as stated in appellants' brief , are : (1) Does 
the restraint on aliénation of allotted land imposed by the act of Con- 
gress run with the land so as to bind Indian heirs of the allottee, or, is 
it Personal to the allottee, ceasing with his death ? (2) Has the United 
States such an interest as entitles it to maintain this suit in its own 
name? (3) Is the judgment' of the territorial court a conclusive ad- 
judication of this controversy? 

[1] As early as 1854, by a treaty with the United States, the Wea 
Tribe of Indians became confederated with the Peoria, Kaskaskia, and 
Piankeshaw Tribes (May 30, 1854, 10 Stat. 1082). By virtue of the 
treaty of February 23, 1867, 15 Stat. 513, this confederated tribe was 
permitted to dispose of the lands which they had theretofore acquired 
in Kansas, and, with the proceeds, to purchase certain lands acquired 
by the United States from the Senecas and Quapaws and situated in 
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the northeast part of what is now the state of Oklahoma. The land 
in controversy hère is a part of the land so purchased. The twenty- 
second article of this treaty contained this clause : 

"The land in the second and fourth articles of this treaty proposed to be 
purchased from the Senecas and Quapaws, and lying south of Kansas, is 
hereby granted and sold to the Peorias." 15 Stat. 519. 

The gênerai allotment act (Act Feb. 8, 1887, c. 119, 24 Stat. 388) 
excepted the Peoria Indians, by which name the Confederated Tribe 
was known, from its provisions ; but the act of March 2, 1889, c. 422, 

25 Stat. 1013, with the consent of thèse Indians, extended ail of the 
provisions of the gênerai allotment act, excepting section 6, and, so far 
as was consistent with the other provisions of the act, to the Confed- 
erated Wea, Peoria, Kaskaskia and Piankeshaw Tribe of Indians. Sec- 
tion 6 of the gênerai allotment act conferred citizenship upon each 
Indian to whom an allotment of land was made under any law of or 
treaty made with the United States, but this exception became imma- 
terial when by the act of May 2, 1890, citizenship was expressly 
granted to the members of this tribe (Act May 2, 1890, c. 182, § 43, 

26 Stat. 99). 

With respect to the aliénation of allotted land, it was provided in 
the act of March 2, 1889, that : 

"The land so allotted shall not be subject to aliénation for twenty-flve 
years from the date of the Issuance of patent therefor, and said land so al- 
lotted and patented shall be exempt from levy, sale, taxation, or forfeiture 
for a Uke period of years. As soon as ail the allotments or sélections shall 
hâve been made as herein provided, the Secretary of the Interior shall cauise 
a patent to issue to each and every person so entitled, for his or her allot- 
ment, and sueh patent shall recite in the body thereof that the land therein 
descrlbed and eonveyed shall not be allenated for twenty-flve years from the 
date of said patent, and shall also récite that such land so alloted and pat- 
ented is not subject to levy, sale, taxation, or forfeiture for a lllie period of 
years, and that any contract or agreement to sell or convey such land or al- 
lotments so patented entered into before the expiration of said term of years 
shall be absolutely nuU and void." 

Under thèse statutory provisions the land in question was allotted 
to William Wea and a patent therefor issued to him, granting it in fee 
simple, but subject to the restraint on aliénation prescribed by the act 
of March 2, 1889. We are not concerned with the common-law rule 
as to the effect of such a restraint on the fee-simple title. The statute 
under which the patent issued was a law and changed the common law 
to the extent intended by Congress. This court, in Goodrum v. Buffa- 
lo, 162 Fed. 817, 89 C. C. A. 525, held that such a restraint on aliéna- 
tion ran with the land so as to limit the power of the allottee's heirs 
to dispose of it. The case involved the title to allotted land in the same 
Quapaw Réservation in which Wea's allotment is situated. Both pat- 
ent and statute were similar in respect to the restraint on aliénation. 
The authorities were exhaustively considered, and it was there said : 

"The language of the act and the patent could not hâve been more exact 
and clear to express the purpose and policy of the government to deny the 
power and right of thèse allottees to dispose of the lands in any manner- 
until after the stated period of 25 years. As the greater includes the lesser, 
no contract, agreement, or obligation in form entered into by the allottee 
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or hls helrs wlthin the limitation pèrlod could possibly hâve the effect to 
operate «s, or resuit In, a transfer of tb» tltle to thèse lands to a third 
party." 

We see no reason to départ f rom the rule laid down in this case. 

[2] In Goodrum v. Buffalo, supra, suit was brought by the Indian 
heirs; hère the United States invokes the jurisdiction of its court to 
enforce this restraint imposed by its law. Its right to do so is denied 
by the appellants on the ground that the Indian heirs are citizens of the 
United States with ail of the rights and immunities of citizenship, and 
that the grant to their ancestor was of a f ee-simple title ; no title re- 
maining in the United States in trust for the heirs for the protection of 
which it could properly bring suit as trustée. Doubtless the heirs might 
hâve sued, and this is what was done in Goodrum v. Buffalo ; but the 
mère fact'of citizenship does not so alter their relations with the gov- 
ernment as to change their dépendent status, nor to preclude the opéra- 
tion of laws intended to protect them in their property rights and based 
on the conclusion that they are not yet fitted to protect themselves. 
Beck V. Flournoy Live Stock & Real Estate Co., 65 Fed. 30, 12 C. C. 
A. 497; Marchie Tiger v. Western Investment Co., 221 U. S. 286, 31 
Sup. Ct. 578, 55 L. Ed. 738. Admitting then as established that the 
United States has the power to impose this restraint on aliénation for 
the protection of the Indian, has it the right to enforce the restraint 
by a civil action, not as guardian of the Indian, but as a government 
enforcing a law based on a great public poHcy ? 

This right has been affirmed by this court in United States v. Allen, 
179 Fed. 13, 103 C. C. A. 1. In that case suit was brought by the 
United States to set aside conveyances made by members of the Five 
Civilized Tribes of Indians of allotted land in violation of restrictions 
imposed on aliénation by the various statutes providing for the allot- 
ment. The Indian allottees were not parties to the suit nor was it in- 
stituted at their request. This court, speaking by Judge Amidon, said : 

"Turning now to the objections which were made and sustalned by the 
trial court, has the fédéral government such an interest as entitles it to 
maintain thèse sults? It will be conceded at the outset that It has no légal 
or équitable estate In the allotments; and, if such an estate is necessary, it 
has no standing in court. It is, however, tao plaln for controversy that the 
fédéral government imposed restrictions upon the aliénation of thèse allot- 
ments. That restriction was its main reliance for the social and Industrial 
élévation of the Indians. Has It a standing in court for the enforcement 
of its policy? To say that it has -not is to make the restralnts upon aliéna- 
tion a mère brutum fulmen. Shall the Indians, who are intended to be re- 
strained, be made the sole agency for the enforcement of the restraint? If 
so, the act of Oongress Is nothing more than a benevolent admonition. If 
they are unable to resist the allurements by which they are enticed into mak- 
Ing the conveyances, will they be expected to undertake the difflcult and pro- 
traeted litigation necessary to set aside their own acts? To ask thèse ques- 
tions is to answer them. Congress intended that both the Indians and the 
members of the white race should obey its limitations. A transfer of the 
allotments Is not simply a violation of the proprietary rights of the Indian. 
It violâtes the governmental rights of the United States. If thèse Indians 
may be divested of their lands, they will be thrown back upon the nation 
a pauperized, discontented, and, possibly, belligerent people. To prevent such 
results the United States may invoke the aid of its courts. That question was 
put to rest In the décision of In re Debs, 158 U. S. 564 [15 Sup. Ct. 900, 
39 L. Ed. 1092]. When a suit in equity is an appropria te. method for the en- 
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forcement of a govemmental poUcy, the national gavernment may malntain 
such suit. The présent case présents a right of the nation which has been 
violated and cannot be redressed in any other way than by a suit in equity. 
If its interest In its measures does net give it a standing in court, then the 
violation of those measures must go wholly without redress. Governmental 
action cannot thus be paralyzed. If the aid of the court is an appropriate 
remedy, the government has the same right to proceed in that manner that 
it has to use executive power where that power is an appropriate agency for 
the accomplishment of its purposes." 

This décision concludes the question in this court. 

[3] The third objection raised to this decree is in effect answered by 
U. S. V. Allen. If the United States has the right by a civil action to 
enforce the restraint on aliénation in order to effect its public policy, 
this right cannot be destroyed by a decree in a suit to which it is not a 
party. As to the United States such a decree is res inter alios acta 
and has no greater effect than the voluntary conveyance of the allottee. 
In United States v. Allen, it was claimed by the défendant that there 
was a defect of parties because the Indian grantors vvere not made par- 
ties, and the decree, if adverse to the government, would not debar 
thèse grantors from subsequently seeking the same relief. It was held 
that the grantors were not necessary parties, and it was there said : 

"The allottees in the présent case do not come wlthin the class of indis- 
pensable parties as thus deflned. The cause of action set up in the bill is 
not theirs, but the government's. True, if the government succeeds, their 
titles wlll be cleared of clouds ; but, if it does not succeed, they will be left 
with their Personal causes of action unaffected by what is done in the présent 
lltigatlon. It may be said that this very fact makes the présence aï the al- 
lottees necessary to complète justice to the défendants. While the measure 
of justice in their favor would be more complète If the allottees were présent, 
that fact does not render the allottees indispensible parties. It is not the 
mère convenience of the parties before the court which renders absent parties 
indispensable, but the protection of the rights of those absent parties. Look- 
ing at the entire litigation, justice to the défendants will also be promoted 
by this practice. The Indians hâve already parted with their lands by deed. 
While they hâve the légal right to assail the conveyances If they were made 
in violation of the statute against aliénation, the exercise of that right by 
the Indians after a décision against the government in the présent suit 
is so problematical that it would be oppressive to compel the plaintifC to 
bring ail allottees before the court, and would also add unnecessarily to the 
costs of the défendants in case the suits shall go against them. Agaln, the 
allottees, if présent, would bave no control over the sults. Their consent 
to a judgment in favor of the défendants would not defeat the right of the 
government. In our judgment, thercjfore, there is no defect of parties." 

If a decree against the United States left unaffected the cause of 
action of the Indian grantor, on iwhat theory can it be claimed that a 
decree against the grantor bars the United States? The causes of ac- 
tion are entirely distinct. The right of the government is not deriva- 
tive and is in its own behalf, not as a landowner it is true, but govern- 
mental- to enforce its laws. The décision in United States v. Allen is 
so récent, was reached after exhaustive argument and investigation, 
and we must décline to treat the question as still open in this court. 

The decree appealed from will therefore be affirmed. 



24 191 FEDERAL RBPOETBB 

NORTHERN PAC. RT. C30. V. HBATON. 

(CUrciiIt Court of Appeals, Elghth Circuit October 2, 1911.) 

No. 3,563. 

1. Evidence (586*) — ^Action foe Injuet at Ceossing— Ceossing Signal»— 

Whbn Question fob Juky. 

The testimony of a number of wltnesses, wbose attention was called 
to a rallroad train as It approaclied a crosslng at night, at wbleh It struck 
and injurpd plaintlff, and wbo were near enough to bave beard the 
crosslng signais, if glven, that tbey beard no such signais, Is sufflclent 
to suStain tbe flnding of a jury tbat tbe signais were not given, not- 
witbstanding the affli-matlve testimony of tbe engineer and firemaa tbat 
they were. 

[Ed. Note.— For otber cases, see Evidence, Cent. Dlg. |§ 2432-2435 ; Dec. 
Dlg. 586.» 

Duty to glve warning signais at crosslng, see note to Chesapeake & O. 
Ry. Co. V. Steele, 29 a C. A. 90.] 

2. Raileoads (i .'Î48*) — Action fob Injurt at Crossing— Peoxdhatb Cause 

or Injuht— Failure to Give Ceossing Signals. 

The fact that a plaintlff, a boy 12 years old, on approaching a rall- 
road crosslng at nlgbt, did not notice tbe lighted train by whlch ha 
was struck and Injured, does not establlsh as matter of law, and contrary 
to the verdict of a Jui-y, that tbe fallure to glve tbe crosslng signais, by 
bel! and wblstle. was not a proxiœate cause of tbe in jury. 

[Ed. Note. — Por otber cases, see Rallroads, Dec. Dig. § 348.*] 

3. Railboads (§ 350*) — Accidents at Ceossings— Oonteïbutoet Négligence. 

Tbe care requlred of a mlnor on approaching a rallroad crosslng on 
a highway varies wlth bis âge, intelligence, and expérience, and the fact 
that a boy less than 12 years old fa lied to see an approaching train at 
nlgbt. by whlch he wa.a struck and Injured, does not establlsh contrlbu- 
tory négligence as matter of law, whlch will preclude a recovery for bis 
injuries, although the train was lighted, .and he could hâve seen it, If 
he had looked, f rom a time when tbe train was 1,600 feet from the cross- 
lng. 

[M. Note. — For otber cases, see Rallroads, Dec. Dlg. | 350.*] 

4. WiTNEssBS (§ 401*) — Ceoss-Examination as to Ibeelevant Matter»^ 

CONCLUSIVENESS OF ANSWERS. 

Where counsel, on cross-examlnatlon of wltnesses, ask questions as 
to niHtters wbich are eiitirely collatéral and Irrelevant to the issues, 
tbpy are oonoluded by tbe answers, and the admission of testimony tO 
contradict such answers Is error. 

[Ed. Note.— For otber cases, see Wltnesses, Cent. Dlg. § 1270; Dec. Dlg. 
§ 401.*] 

In Error to the Circuit Court of the United States for the District 
of North Daltota. 

Action at law by L. E. Heaton, as guardian ad Htem of L. E. 
Heaton, Jr., against the Northern Pacific Railway Company, Judg- 
merit for plaintiff, and défendant brings error. Reversed. 

Heaton, a boy aged 11 years and 10 months, on tbe nlgbt of August 2, 1908, 
was rUling on horsehack along a public hlghvvay toward bis home. TMs hlgb- 
way cros.sed tbe Une of tbe railway of the plaintiff In error at grade and 
approxliiiately at rigbt angles. Heaton was familiar with this crosslng, and 
generally with the orieratlon of trains on the railway Une. For some dis- 
tance alimg the hlKhway and up to the crosslng, if he had looked to tbe east, 
he could bave .seen the train approaching in time to bave avolded a colUslon. 
He testlfied that bis attention was attracted by a Ught on the railway track 

•For other cases see same topic & i numbbb In Dec. & Am. Uigs. 1907 to date, & Rep'r Indexes 
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west of the crosslng, and belleved by hlm to be the headlight of an approach- 
Ing locomotive. When he reached the crossing, he was struck and serlously 
injured by the locomotive ot the railway train comlng from the east. In bis 
complaint to recover for this injury, he alleged as a basis that rhe railway 
Company falled to sound the whistle or ring the bell of the locomotive for the 
crossing, as required by the statute of North Dakota. Heaton recovered 
a verdict, and from the judgment thereom the railway Company prosecutes 
this writ of error. At the conclusion of the évidence, the railway company 
requested a directed verdict in its favor, which was refused, and exception 
taken ; and to this refusai error Is assigned. Errors are also assigned to the 
refusai of other requested instructions, and to the rullngs of the court in 
admitting certain testimony. 

N. C. Young (Bail, Watson, Young & Lawrence, on the brief), for 
plaintiiï in error. 

John Knauf (Arthur L. Knauf, on the brief), for défendant in 
error. 

Before ADAMS and SMITH, Circuit Judges, and MARSHALL, 
District Judge. 

MARSHALL, District Judge (after stating the facts as above). It 
is contended that the peremptory instruction requested shquld hâve 
been given for thèse reasons: (1) That there was no substantial évi- 
dence of the railway company's failure to give the statutory crossing 
signal ; (2) that such failure, if it existed, was not the proximate 
cause of the accident; and (3) that the boy injured was guilty of nég- 
ligence contributing to his injury. 

[ 1 ] There was the afErmative évidence of the engineer and fireman 
that the whistle was sounded and the bell rung. Four witnesses in 
behalf of the plaintiff below gave the négative testimony that they 
failed to hear any signal. Those witnesses were variously situated. 
Their attention was called to the approaching train by the locomotive 
headlight, and the circumstances were such as to warrant the jury in 
believing that if the signais had been given they would hâve heard 
them. The verdict of the jury determined the fact against the plain- 
tiff in error. Chicago, R. I. & P. Ry. Co. v. Stepp, 164 Fed. 785, 90 
C, C. A. 431, 22 L. R. A. (N. S.) 350. 

[2] The argument that the failure to give the required signal was 
not the proximate cause of the accident is based on this: It is said 
that a boy so oblivious to his surroundings as to fail to notice a bril- 
liantly lighted train would probably not hâve heard thèse signais, if 
given, and hence the accident would still hâve happened. This argu- 
ment is strained, and the jury hâve found otherwise. It was espe- 
cially a question for the jury to détermine the causal relation of the 
failure to give the signal and the ensuing collision. The évidence does 
convince. that, if the signal had been given, the boy might and ought 
to hâve heard it, and affords no reason for an appellate court to say 
that the jury were clearly wrong in reaching the conclusion that he 
would hâve heard it. 

[3] Was the évidence of the boy's contributory négligence so con- 
clusive as to require a directed verdict ? He testified that, a f ew sec- 
onds before he attempted to cross the railway line, he looked to the 
east and failed to see the approaching train. The circumstances of 



26 191 FUDERAL REPORTER 

the accident, however, conclusively establish that, if he had looked at 
any time while the train was within 1,600 feet of the crossing, he 
could not hâve failed to see the brilliantly lighted train, and the con- 
clusion must be that a much longer time elapsed after he looked than 
is to be inferred from his testimony. His attention was attracted by 
a light to the west, thought by him to be the headlight of a locomotive 
approaching from that direction. He was a young boy, not yet 12 
years old, riding alone at night. If he had been of mature âge, his 
négligence would not be a matter of doubt. As to adults, it is estab- 
lished that the railway line is notice of danger, and that before cross- 
ing it the traveler must look and listen for approaching trains. But 
this rule, definitely prescribing the care to be used under such circum- 
stances, is based on expérience of the care ordinarily used by adults. 
A minor is only required to use the care appropriate to his âge, ex- 
périence, and mental capacity. At tender âge no care is to be ex- 
pected, or is required of him. When closely approaching maturity 
in many ways he is capable of exercising the care of an adult. Be- 
tween thèse extrêmes the care required of him varies with his âge, 
intelligence, and expérience. He is not expected to suddenly émerge 
from the helplessness of infancy into maturity; and it is usually the 
province of a jury in a case of this kind to détermine the care such a 
minor would ordinarily use under the particular circumstances. At- 
chison, T. & S. F. Ry. Co. v. Hardy, 94 Fed. 294, Z7 C. C. A. 359; 
Railroad Co. v. Gladmon, 15 Wall. 401, 21 L. Ed. 114; B. & P. R. 
Co. V. Cumberland, 176 U. S. 232, 20 Sup. Ct. 380, 44 L. Ed. 447. 

Undoubtedly, cases arise where the failure to measure up to the 
standard of care ordinarily to be expected of minors under similar 
circumstances is apparent, and many such cases are quoted in the 
brief in behalf of plaintiff in error. But each case must be determined 
by its spécial facts, and in each it must be remembered that the law 
does not fix the standard as requiring prescribed acts, such as looking 
and listening as in the case of adults. Hère we think the case was not 
so clear as to justify the court in holding as matter of law that the 
boy failed to use the care for his own protection that would haye 
been ordinarily exercised by boys of his âge, intelligence, and expér- 
ience. This question was left to the décision of the jury under in- 
structions not excepted to ; and this was not error. 

Complaint is made that other requested instructions should hâve 
been given ; but, where they were not sufficiently covered by the in- 
structions given by the court on its own motion, they each involved, 
and made essential to due care on the part of the boy, the care re- 
quired of an adult under like circumstances, provided the jury found 
that the boy had the capacity to appreciate the danger of crojsing the 
railway and had the physical ability to use the required care. Thèse 
requests entirely ignored the heedlessness natural to boyhood (Plum- 
ley V. Birge, 124 Mass. 57, 26 Am. Rep. 645), and they were properly 
refused. 

[4] The trial court, over the objection of the railway company, ad- 
mitted évidence in rebuttal to the effect that no whistle was blown 
or bell rung at crossings in Sterling, a town east of the place of ac- 
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cident, and at McKenzie, west of that place. This évidence was given 
in this connection: When the engineer and fireman of the train in 
question testified, they were each cross-examined by counsel for the 
défendant in error on their statements that the bell had been rung 
and whistle sounded for the crossing at which the boy was injured, 
and, for the purpose of testing their memory, they were asked if those 
signais were also given for the crossings in Sterling and in McKenzie 
on the night in question. Each said the signais were given for those 
crossings. On rebuttal, the testimony objected to was admitted, for 
the reason, as stated by the trial judge, that it bore on the reliability 
of thèse witnesses. 

There was no issue as to the giving of thèse signais at Sterling or 
at McKenzie. Obviously, if they were given, it did not foUow that 
they were given for the crossing at the place of accident; and the 
converse of the proposition is also true. Independent of its effect to 
contradict the engineer and fireman, it is apparent that the évidence 
was irrelevant; and that is the test of collatéral évidence. As the 
matter was entirely collatéral, the plaintiff was concluded by the an- 
swers of the witnesses on cross-examination. The rule is settled, and 
the reasons on which it is based are well stated in R. v. Brown, 21 U. 
C Q. B. 334, where it was said : 

Suoh questions "arise when counsel In cross-examination of a witness uses 
a license which the practice allows hlm of asking a variety of questions hav- 
ing no apparent connection with the matter to be tried, in the hope of in- 
valving the witness in some contradiction. He Is not, in such cases, obllged 
to explain the object of his questions, because that might often defeat his 
object; but he must be content to take the answers which the witness gives 
to any question that is irrelevant, and is not allowed to call witnesses to dis- 
prove the statements he raakes In reply, because that would lead to the trial 
of Innumerable issues irrelevant to the case and would distract the atten- 
tion of the jury. And, besides, which is an even better reason, it would be 
unsafe and would be unjust towards the witness to infer, from any contra- 
diction that might be given by another witness, that the one wha has been 
cross-examlned has sworn falsely and is unworthy of belief, since he could 
not haX'e contemplated that he would be questioned upon points uneonnected 
with the facts to be tried, and eould, therefore, not be expected to be able 
on a sudden to support his testimony by the évidence of other persons, though 
It might be perfectiy true in itself, notvrithstandlng the contradiction." 

This court has had occasion to déclare and enforce the rule. Safter 
v. U. S., 87 Fed. 329, 31 C. C. A. 1. 

It was error to admit this testimony, and fot this the judgment 
must be reversed, and the case remanded for a new trial; and it is 
so ordered. 
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UNITED STATES v. TEE QUÔNG TtJBN. 

(Circuit Court of Appeals, Eighth Circuit October 27, 1911.) 

No. 3,496. 

Aliens (§24*) — Ohinese Exclusion Acts— Perbons Subject to Depoetation 
— MiNOK Son of Chinesb Merchant. 

The adopted son of à Clilnese merchant, long in business lia the United 
States, who was brought Into this country wMle a minor by bis fatber 
on retuming from a teinporary visit to China, and afterward blmself 
engaged in business as a merchant, was lawfully in the United States, 
and dld not lose such status, and become subject to déportation, because 
he afterward temporarlly became a laborer. 
[Ed. Note. — For other cases, see Aliens, Dec. TAg. § 24.» 
What Chinese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

Habeas corpus by Yee Quong Yuen against the United States. 
From an order granting the writ, the United States appeals. Af- 
firmed. 

Ralph Hartzell, Asst. U. S. Atty. (Thomas Ward, Jr., U. S. Atty., 
on the brief), for the United States. 

Before ADAMS and SMITH, Circuit Judges, and REED, Dis- 
trict Judge. 

ADAMS, Circuit Judge. This was an appeal from an order of 
the United States District Court for the District of Colorado discharg- 
ing Yee Quong Yuen from imprisonment in the jail of the city and 
county of Denver to which he had been committed by the United 
States commissioner on a complaint that he was a Chinese laborer 
unlawfully within the United States. This boy was the natural son 
of a brother of Yee Ling Wing, and when only two months old was, 
in conformity to the laws and practices prevailing in China, duly 
adopted by the latter as his own son. He thereby, as is conceded by 
government's counsel, acquired ail the rights and privilèges of a nat- 
ural son of his adoptive parent. The latter had resided in this country 
for many years, and had for some time been engaged in business 
as a merchant in Sajt Lake City ; but in 1908, upon being advised of 
the death of his wife, who had coritinued to réside in China with his 
adopted son, returned there, and soon after married another wife, 
and with her and the son, who was still a minor, returned to this 
country, landing at Seattle. He had the proper certificate of identifi- 
cation of himself as a merchant returning to the United States with 
his wife and minor son. They went forthwith to Sait Lake City, 
where the husband and father kept a Chinese provision store. Certain 
représentations were made to him by a relative in Denver by the name 
of Yee Dot Toy to the effec't that a dry goods business belonging to 
one Sue Ho Hong could be advantageously purchased and that he 
would join Wing in purchasing it for his son and himself. Negotia- 

•For other cases see same topic & $ numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tions followed and resulted in a purchase, and Yee Dot Toy and Yee 
Quong Yuen commenced business there. It soon proved to haye 
been a bad trade, and after losing some $200 the business was dis- 
posed of, and the boy, being without a home in Denver, went to a 
laundry, where he worked awhile for his board, waiting, as he and 
his father both testified, until some mercantile business of better prom- 
ise than before could be found for him. While so waiting he was 
found by an immigration inspector and arrested. The boy's testi- 
mony was that his sole purpose in coming to this country was to en- 
gage in some mercantile pursuit, as his father had donc, and this was 
corroborated by his father's testimony and by other circumstances.^ 

On this State of facts the learned trial judge discharged the pris- 
oner. This we think was right. He was a minor son of a Chinese 
mer chant doing business in the United States, who had journeyed 
to China for a temporary purpose, but with the intention of returning. 
Upon his return he had a right to bring in his wife and minor chil- 
dren without the production of any certificate required by the sixth 
section of the act of July 5, 1884 (23 Stat. 115, c. 220 [ U. S. Comp. 
St. 1901, p. 1305]). The enjoyment of their society and the duty to 
care for and protect them were his by natural right and obligation. 
In the case of Chung Toy Ho (C. C.) 42 Fed. 398, 9 L. R. A. 204, it 
was said: 

"It ought not to be lightly, or without cogent reason, concluded that Con- 
gress, in the passage of the act of 1884, professedly 'to exécute" the treaty 
of 1880, really Intended to Umlt or restrain its opération In this respect. The 
treaty (article 2 [22 Stat. 827]) déclares that a Chinese merchant may bring 
his 'body and household servants' with him into the country, and they 'shall 
be accorded ail the rights, privilèges, immunities and exemptions which are 
accorded to the citizens and subjects of the most favored nation.' • * * 
The domicile of the wife and children Is that of the husband, * » • 
and the concession to the merchant of the right to enter the United States, 
and dwell thereln at pleasure, fairly construed, does include his wife and 
minor children." 

This reasoning received the approbation of the Suprême Court in 
United States v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 
L,. Ed. 544, wherein it was definitely held that the wives and minor 
children of Chinese merchants domiciled in this country may enter 
the United States without certificate. Under thèse authorities there 
can be no doubt that the appellee lawfully came into this country. 

But it is contended that the son abandoned his father as soon as 
he reached Sait Lake City, and entered at once upon the prohibited 
occupation of a laborer, and that for this reason he lost the status of 
his father and his right to remain in this country. The case of United 
States V. Yong Yew (D. C.) 83 Fed. 832, and United States v. Joe D.ick 
(D. C.) 134 Fed. 988, are relied on to sustain this contention. The 
first-mentioned case discussed the évidence adduced with a view of 
determining the good faith of an entry as a merchant, and it was held 
that the prima facie value of the certificate of identification, there 
under considération, was overcome by other facts of the case. Cer- 
tainly that case affords no warrant for the contention that an entry 
made lawfully and in good faith can by subséquent conduct of the im- 
migrant be held invalid and of no effect. 
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The other case présents this state of facts: Joe Kin came to this 
countxy in 1874 and began trading as a merchant in San Francisco. 
A few years later he caused his minor son, eight years old, to be 
brought over from China to him. The son lived in his father's fam- 
ily 3 or 4 years, when the father left the country permanently and 
returned to China, where he remained. The boy, then 1 1 or 12 years 
old, was thrown upon his own resodrces and began at once the career 
of a laborer. He never registered as required by the acts of 1892 
and 1893, and was afterwards arrested for déportation as a laborer 
unlawfully within the United States. The concession was made that 
he came into the country lawfully as the minor son of a résident mer- 
chant, but the case turned on this question: Whether his status as 
minor son of such a merchant continued during the rest of his minor- 
ity, although his father had ceased to be a merchant, broken uphis 
household, renounced the support of his son, and left the United 
States without the intention of returning. It was held thathe had 
lost his father's status, and that his own status was determined by 
his subséquent occupation. 

Without intending to approve or disapprove the conclusion reached 
in that case, it is clear that it has little, if any, similarity to the one 
before us. The appellee's status and right of résidence in this coun- 
try were fixed by his lawful entry while a minor son of his father, who 
then resided hère as a Chinese merchant. Presumptively this status 
and this right remained with him thereafterwards. His father was 
a merchant in Sait Lake City when the boy came. He has continued 
to be such a merchant from that day to this. He has never left the 
country with the intention of abandoning his business hère, and has 
never returned to China with the intention of remaining there. His 
boy, although a ihinor when he landed on our shores, was old enough 
to begin his life's work, and the father, for reasons of his own, deemed 
Denver a more promising place for him than Sait Lake City, and 
established him in the business of a merchant at that place. He was 
unsuccessf ul. He did not abandon his father, nor did his father aban- 
don or abdicatè his duty of care and protection of him. While they 
were waiting after their first unsuccessful venture for an opportunity 
to engage in another business, the father supplied him with expense 
money. The worst of his ofïending was that he worked for his 
board at a laundry for a few months prior to his arrest, and while he 
ând his father were attempting to find a new business for him. This 
state of facts, in our opinion, discloses no abandonment of the father's 
status, or no voluntary adoption of any new status by the son. Nei- 
ther does it disclose any attempt at circumventing the laws of the 
United States respecting the exclusion of Chinese laborers. 

So far as this record shows, the boy was lawfully in the United 
States at the time of his arrest, and the judgment of the District 
Court to that effect is affirmed. 
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In re CALB. 

GRBGOBY 00. t. BRISTOIi. 

(Circuit Court of Appeals, Elghth Circuit October 12, 1911.) 

No. 3,505. 

1. Bankruptct (§ 395*) — Propeetï Passing to Ïetjstee>— Exempt Peoperty. 

The tltle to property of a bankrupt which Is generally exempted by 
the law of the state of hls domicile remains In the bankrupt and does 
not pass to hls trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 656-658; 
Dec. Dig. § 395.*] 

2. Bankbuptct (I 443*) — Allowance of Claims— Secttbed Ceeditob. 

A judgment créditer of a bankrupt, whose judgment is a lien under 
the statutes of the state on real estate of the bankrupt whlch is exempt 
as against gênerai credltors, bas no standing to maintain an appeal from 
an order of the bankruptcy court made under Bankruptcy Act July 1, 
1898, c. 541, § 57e, 30 Stat. 560 (D. S. Comp. St. 1901, p. 3443), allowlng 
his claim only for the sum due thereon aften^ideductlng the admltted 
value of such real estate, where he falls to argue the question as to the 
Bufficiency of the lien upon exempt property to make of him a secured 
ereditor. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. § 917; Dec. 
Dig. § 443.*] 

Appeal from the District Court of the United States for the District 
of Minnesota. 

In the matter of L. J. Cale, bankrupt. From an order allowing the 
claim of the Gregory Company as a secured claim, that company ap- 
peals. AfHrmed. 

Léon E. Lum, for appellant. 

A. E. Boyeson and H. H. Flor, for appellee. 

Before ADAM S and SMITH, Circuit Judges, and REED, District 
Judge. 

SMITH, Circuit Judge. August 13, 1905, L. J. Cale executed and 
delivered his promissory note to the Gregory Company. June 11, 
1908, said Cale was, on pétition of his creditors filed June 1, 1908, ad- 
judged a bankrupt. At the time of this adjudication there was due on 
the note mentioned $3,150. Appellant on March 31, 1909, filed its 
claim against the estate of the bankrupt in which it set forth the 
facts as to security hereafter stated, and the claim was allowed with- 
out hearing for $3,150, the fuU amount due upon it. Later, on mo- 
tion of the trustée, this allowance was set aside and the claim allowed 
at $150, and the Gregory Company appeals. 

August 26, 1908, the Gregory Company recovered judgment for 
the sum of $3,218.25 against Cale upon his note in question in the 
district court of Crow Wing county, Minn., in an action in which the 
summons was served on May 27, 1908. This judgment was imme- 
diately docketed. Under the laws of Minnesota the judgment at once 
became a lien on ail of Cale's nonexempt real property within that 

•For other cases see same toplc & S numbeb In Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 



32 191 FBDBEAL BEPOETBR 

county. Prior to March 1, 1906, the laws of Minnesota provided 
that a quantity of land net exceeding in amount one lot within a city 
having over 5,000 inhabitants should, with the dwelling house there- 
on owned and occupied by any résident of the state, be exempt from 
levy as a homestead. In the revision of the laws of Minnesota of 
1905, which did not go into efïect until March 1, 1906, the limit on 
an exempt homestead in the platted portion of an incorporated place 
having 5,000 inhabitants or over was changed from one lot to one- 
third of an acre, but it was expressly provided that this should neither 
enlarge nor diminish the homestead exemptions as against debts 
contracted prior to the taking effect of the new law. Cale owned, 
at ail times hère material, lots 7, 8, and 9, in block 43 in the 
city of Brainard, an incorporated city of over 5,000 inhabitants. The 
lots in question were covered with valuable improvements, and the 
home of the bankrupt was on lot 9. This lot was alone exempt as 
against appellant's claim, but lot 9 did not contain one-third of an acre, 
and more of the tract was exempt as against the gênerai creditors 
whose debts were contracted subséquent to March 1, 1906. This 
property, exempt as against gênerai creditors but not exempt as 
against the Gregory Company claim, was found by the District Court 
to be worth $3,000, and that amount was deducted from the Gregory 
Company's claim as finally allowed. It is agreed by ail parties that 
the portion of lots 7 and 8 exempt as against ail gênerai creditors but 
subject to the Gregory Company claim was well worth $3,000 at the 
time of the décision by the District Court. 

[ 1 ] The title to property of a bankrupt which is generally exempted 
by the law of the state of domicile of the bankrupt remains in the 
bankrupt and does not pass to the trustée. Lockwood v. Exchange 
Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 L. Ed. 1061; Ingram v. 
Wiilson, 125 Fed. 913, 60 C. C. A. 618; In re Nye, 133 Fed. 33, 
66 C. C. A. 139; In re Celsus Orear, Trustée, 189 Fed. 888, de- 
cided by this court at the May term, 1911. 

[2] Section 2 of the bankrupt act (Act July 1, 1898, c. 541, 30 
Stat. 545 [U. S. Comp. St. I9OI, p. 3420]) confers upon the bank- 
ruptcy courts such jurisdlction at law and in equity as will enable 
them to détermine ail claims of bankrupts to their exemptions. By 
section 7 it is made the duty of a bankrupt to file a sworn schedule 
of his property and a claim for such exemptions as he may be en- 
titled to, and by section 47a the trustée is required "to set apart the 
bankrupt's exemptions." General order No. 17 further prescribes the 
procédure in such cases. Section 57e of the bankruptcy act provides 
that claims of secured creditors shall be allowed for such sums only 
as to the courts seem to be owing over and above the value of their 
securities, and subdivision 23 of section 1 of the act provides that a 
"secured créditer" shall include a creditor who has security for his 
debt upon the property of the bankrupt of a nature to be assignable 
under this act. Section 57h provides : 

"The value of securities held by secured creditors shall be determined by 
convertlng the same into money aceording to the terms of the agreement pur- 
Buant to which • such securities were deiivered to such creditors or by such 
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creditors and the trustée, by agreement, arbltratlon, compromise, or litigation, 
as the court may direct, and tËe amount of such value shall be credited upon 
sucli daims, and a dividend shall be paid only on the unpald balance." 

There was set apart to Cale lot 9 and the south 50 feet of lots 7 
and 8 as his homestead, and from that order no appeal has been 
taken. It thus appears that the south 50 feet of lots 7 and 8 are sub- 
ject to the lien of the Gregory Company judgment, but, being in 
gênerai exempt, do not belong to the trustée. Not only is the south 
50 feet of lots 7 and 8 liable to seizure under the Gregory Company 
judgment, but ever since August 26, 1908, the Gregory Company has 
had a statutory judgment lien upon that spécifie property. Apparently 
there is no doubt that appellant's claim is amply secured to the amount 
of $3,000. 

After the décision of this case below, the district court of Crow 
Wing county, Minn., ordered spécial exécution upon the judgment 
of the Gregory Company against the real estate exempt as against 
the gênerai creditors but not exempt as against its claim and en- 
joined the collection of said judgment against any other property. 
From that judgment Cale has appealed to the Suprême Court of 
Minnesota, 

In apoellant's brief it is said : 

''Tîie only interest appellant has in this appeal. is to protect Itself by preserv- 
ing its action in the fédéral courts in case of a possible adverse décision in 
the State Suprême Court." 

However natural it may be for appellant to désire to thus hold 
this case open until it obtains the final opinion of the Suprême Court 
of Minnesota, this court cannot reverse the action of the court below 
unless appellant has shown that such action was erroneous. 

There is some conflict of opinion as to whether one who holds secu- 
rity upon the exempt property of the bankrupt is a "secured créd- 
iter" as defined in subdivision 23 of section 1 of the bankruptcy act. 
In re Meredith (D. C.) 144 Fed. 230; In re Bailey (D. C.) 176 Fed. 
990. 

This question has not been argued in th'is case, and under the set- 
tled practice wil! not be determined. 

The appellant appears to be amply secured in fact and has wholly 
failed in argument to call attention to any error committed by the 
District Court. Its action is therefore affirmed. 
191 F.— 3 
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MORBIS y. BBACat 

(Circuit Court of Appeals, Thlrd Circuit. November 6, 1911.) 

No. 31 (1,530). 

Tbial (§ 251*) — Instructions— CoNFOEMiTT to Issues. 

In an action for breach of a contract alleged to hâve been made dl- 

' rectly between plaintlff and défendant, Instructions whlch permit a re- 

covery on a contract between plaintlff and a third party, provided the 

jury find that such contract was afterward assumed by défendant, are 

wlthout the Issues made by the pleadlngs, and erroneous. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 587-595 ; Dec. Dlg. 
S 251.*] 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Action at law by Robert J. Beach against Benjamin P. Morris. 
Judgment for plaintiff, and défendant brings error. Reversed. 

Edmund Wilson, for plaintiff in error. 

George P. Breckenridge, for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The plaintiff, Beach, recovered in the 
Circuit Court against the défendant, Morris, a judgment for the sum 
of $1,927.17. By his déclaration the plaintiff avers that on January 
30, 1905, the défendant, through his agent, C. M. Fowler, and undcr 
the name of "Camp Belmar on Shark River," entered into a contract 
in writing with the plaintiff for grading and improving a certain tract 
of land belonging to the défendant. A copy of the contract is an- 
nexed to the déclaration and made a part thereof. It is an inar- 
tistically drawn document. No parties are named in the body of it, 
but the signatures subscribed are "Camp Belmar on Shark River, by 
C. M. Fowler," and "Robert J. Beach." The name of the défend- 
ant, Morris, does not appear therein. On its face, therefore, it is a 
contract betweein Camp Belmar on Shark River (a corporation or- 
ganized the preceding July by Beach, Fowler, and Morris) and Robert 
J. Beach. It was so considered on the trial. In his charge to the 
jury the learned trial judge repeatedly declared that, unless the de- 
fendant assumed the contract, the plaintiff could not recover. The 
jury were, therefore, left free to find that this contract, alleged to hâve 
been made by the plaintiff directly with the défendant, was in fact 
made by the plaintiff with a third party and assumed by the défend- 
ant. The déclaration contained no averment of assumption by the de- 
fendant, and, as no such question was presented by the pleadings, the 
charge in the respect mentioned was erroneous. 

The déclaration also contains the common counts. The charge, in 
so far as it related to them, is unobjectionable. On the proofs sub- 
mitted, we think the case should hâve gone to the jury on the common 
counts only. The jury could then hâve awarded to the plaintiff adé- 
quate compensation for any work donc by him and accèpted by the de- 

♦Fop other case» see eame toplc & § numbek In Dec. & Am. Dlgs. 1907 to dàt», & Rep'r Indexes 
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fendant. It is possible that the jury's verdict was intended by them 
to be an award of such compensation. But we cannot be sure of it. 
It may be that they concluded that the défendant had assumed a con- 
tract made between the plaintifif and Camp Belmar on Shark River, 
and that the plaintiiï had substantially performed that contract. If 
so, their verdict was founded on an erroneous basis. 

We are compelled, therefore, to reverse the judgment and award a 
new trial. 



LOUIS DEJONGE & CO. v. BREUKBR & KBSSLER CO. 

(Circuit Court of Appeals, Third Circuit. November 6, 1911.) 

No. 26 (1,521). 

1. Copyrights (§ 26*) — Pebsons Entitled to Protection — Necessity of 

Steict Compliance with Statute. 
Protection under tlie copyright law is granted only to tliose who per- 

form the conditions essential to a perfect copyright title. 
[Ed. Note. — For other cases, see Copyrights, Dec. Dig. § 26.* 
Persons entitled to copyrights, see note to SaalîO v. Lederer, 9S C. 0. 

A. 573.] 

2. Copyrights (§ 29*) — Infeingement — Persons Entitled to Maintain 

Suit. 

Under Rev. St. § 4952 (U. S. Comp. St. 1901, p. 3406), which gives to the 
author or proprietor of a painting, upon compliance with the provisions 
of the copyright law, the sole liberty of copying and vending the same, 
and Act June 18, 1874, c. 301, § 1, 18 Stat. 78 (U. S. Comp. St. 1901, p. 
3411), which provides that no person shall maintain an action for in- 
fringement of hls copyright of a painting, unless he shall inscribe a no- 
tice of the same "on some visible portion thereof or of the substance in 
which the same shall be mounted," construed together, a single notice on 
a sheet containing a dozen copies of a copyrighted painting is not such 
a compliance with the statute as will sustain a suit for infringement. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 29, 30 ; Dec. 
Dig. § 29.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Suit in equity by Louis Dejonge & Co. against the Breuker & Kess- 
1er Company. Decree for défendant, and complainant appeals. Af- 
firmed. 

For opinion below, see 182 Fed. 150. 

Seward Davis, for appellant. 
Frank S. Busser, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. [1] In this case the Circuit Court 
decided (182 Fed. 150) that a painting, if it possess artistic merit and 
be suitable, also, for use as a design, may, at the owne'r's élection, be 
protected either by copyright or by patent. On this broad question 
we express no opinion. The case before us can be disposed of on 
the ground that, assuming.that the complainant's painting is such a 

•For other cases see same topic & § numbep. in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Dne, thé statutory feoïidîtibns précèdent to the investiture ôf the right 
to protection ùnder thé Copyright law hâve not been complied with. 
For 75 years it has been the settled law of this country that protec- 
tion unqêr the copyright law is granted only to those who perform thé 
conditions essential to a perfect copyright title. Wheâton V; Petèrs, 
8 Pet. 591, 665, 8 L. Ed. 1055 ; Mérfell v. Tice, 104 U. S. 557, 560, 
26 L. Ed. 854; Callaghan v. Myérs, 128 U. S. 617, 652, 9 Sup. Ct. 
177, 32 L. Ed. 547; Thompson v. Hubbard, 131 U. S. 148-150, 9 Sup. 
Ct. 710, 33 L,. Ed. 76; Higgihs v. Keuffel, 140 U. S. 428, 11 Sup. Ct. 
731, 35 L. Ed. 470; Pierce & Bushnell Mfg. Co. v. Werckmeister, 72 
Fed. 54, 18 C. C. A. 43l; Osgood v. A. S. Aloe Instrument Co. (C. 
C.) 83 Fed. 470; Freeman v. Trade Register (C. C.) 173 Fed. 419. 
Copyright protection is wholly statutory, and one who claims it must 
prove affirmatively his performance of ail the statutory conditions 
précèdent to his right of action. 

[2] In the case before us the subjèct of the allegèd copyright is a 
painting. Settion 4952 of the Revised Statutes (U. S. Comp. St. 
1901, p. 3406) gives to each author or proprietor of a painting, upon 
complying with the provisions of the chapter concerning copyright, 
the sole liberty of copying and vending the same. The first section 
of the act of June 18, 1874, c. 301, 18 Stat. 78 (U. S. Comp. St. 1901, 
p. 3411), which supersedes section 4962 of that chapter, déclares that 
no. person shall maintain an action for the infringement of his copy- 
right, "unless he shall give notice theVeof, ***ifa*** 
painting, "" * * by inscribing upon some visible portion thereof, 
or of the substance on which the same shall be mounted, the follow- 
ing words," etc. This language means that each reproduction or copy 
of the painting must be aceompanied with the statutory notice, as the 
Circuit Court properly held. It is not sufïicient to affix the notice to 
one in each dozen reproductions of the painting^ as was done in this 
case. Section 4952, which gives to the author or proprietor of a 
painting the sole liberty of copying it and selling the copies, and sec- 
tion 1 of the act of June 18, 1874, concerning notice, taken together, 
mean thàt no perfect title to a copyright can be had, unless every copy 
sold contains the prescribed notice. The purposè of the notice is to 
inform thé public. Obviously, à single notice on a Sheet containing a 
dozen Copiés of a painting is not the notice contemplated by Congress. 

The decree dismissing the bill of complaint is affirmed, for want of 
a sufficient copyright notice. 
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NASHVILLB GRAIN BXCH. et al. v. UNITED STATES (INTERSTATE 
COMMERCE COMMISSION, Intervener). 

LODISVILLE & N. R. CO. et al. v. UNITED STATES (INTERSTATE 
COMMERCE COMMISSION et al., Interveners). 

(Commerce Court. October 24, 1911.) 

Nos. 46, 47. 

1. Commerce (§ 96*) — Interstate Commekce Commission— Obdebs—Injunc- 

TioN— Commerce Court— Parties— Intervention. 

Under the broad provisions of the last proviso of section 5 of Act June 
18, 1910, c. 309 (36 Stat. 543, c. 309), creatlng the Commerce Court, "that 
communities, associations, corporations, flrms and Individuals who are 
Interested in tbe controversy or question before the Interstate Commerce 
Commission, or in any suit whlch may be brought by any one under the 
terms of this act, relating to action of the Interstate Commerce Com- 
mission, may intervene in sald suit or proceeding at any time after the 
Institution thereof," an Incorporated grain exchange or a board of trade 
of a City, most or ail of whose numbers are engaged in business vyhich 
wlll be dlrectly affected by an order of the Commission, is interested in 
the question Involved, and Is entitled to Intervene in a suit In the Com- 
merce Court brought to enjoln the enforcement of such order. 

[Ed. Note. — For other cases, see Commerce, Dec. DIg. § 96.*] 

2. Commerce (§ 96*) — Suit to Enjoin Enforcement of Ordeb of Interstate 

Commerce Commission— Preliminary Injunction. 

The Commerce Court, In the exercise of the légal discrétion vested in 
it by section 3 of Act June 18, 1910 (36 Stat. 542, c. 309), creating such 
court, will grant a preliminary injunction suspending the opération of 
an order of the Interstate Commerce Commission, where it is shown that 
its enforcement wlll resuit in the destruction of the business of a large 
class of shippers in a elty and a large loss to them, while the damage 
which wlll resuit to others from Its suspension will be small in compari- 
son. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 96.*] 

3. Commerce (§ 96*) — Obdebs op Interstate Commerce Commission— Injunc- 

tion— "Discrétion." 

The word "discrétion," as used in section 3 of Act June 18, 1910 (36 
Stat. 542, c. 309), creating the Commerce Court, means a légal discrétion, 
a discrétion controUed and limited by sound principles of law applied to 
the facts in each particular case. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 96.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2095-2099.] 

In Equity. Suits by the Nasliville Grain Exchange and the Nash- 
ville Board of Trade against the United States, in which the Inter- 
state Commerce Commission intervened, and by the Louisville & 
Nashville Railroad Company and the Nashville, Chattanooga & St. 
Louis Railway against the United States, in which the Interstate Com- 
merce Commission, W. S. Duncan & Co., and others intervened. On 
motion for temporary injunction by petitioners, and motions to dis- 
miss by respondent and interveners. Motion to dismiss denied, and 
cases Consolidated. Motion for injunction granted. 

•For other cases see aame topio & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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K. T. McConnico (Lee Douglas on the brief), R. Walton Moore, 
and Albert S. Brandeis, for petitioners. , 

Blackburn Esterline, Sp. Asst. Atty. Gen. (James A. Fowler, Asst. 
Atty. Gen., on the brief), for the United States. 

Charles W. Needhaiji, for Interstate Commerce Commission. 

William A. Wimbish, for intervening shippers. 

Before KNAPP, Presiding Judge, and ARCHBALD, CARLAND, 
HUNT, and MACK, Associate Judges. 

CARLAND, Judge. The above cases are before the court on mo- 
tion of the petitioners in each case for a temporary injunction, and 
on the joint motion of the United States and the Interstate Commerce 
Commission to dismiss the pétition in case No. 46, and on motion of 
W. S. Duncan & Co. and others to dismiss the pétition in case No. 47. 

The joint motion of the United States and the Interstate Commerce 
Commission to dismiss the pétition in case No. 46 is based upon the 
alleged want of capacity in the petitioners therein to maintain an origi- 
nal pétition in this court for the purpose of setting aside the order of 
the Interstate Commerce Commission of which cqmplaint is made. 
As counsel for petitioners in case No. 46 hâve requested that, if in 
the opinion of the court there should be doubt as to the right of said 
petitioners to maintain said pétition, then that said petitioners be 
granted leave to hâve said pétition treated as a pétition in interven- 
tion in support of the pétition filed in case No. 47, we do not deem 
it necessary to pass upon the motion to dismiss, but under and by 
virtue of the power conferred upon courts of the United States by 
section_921, R. S. U. S. (U. S. Comp. St. 1901, p. 685), will consoli- 
date said cases Nos. 46 and 47 and order that the pétition in case No. 
46 stand as a complaint in intervention in support of the pétition filed 
in case No. 47. 

[1] It is insisted, however, by counsel for the United States and 
the Interstate Commerce Commission, that the petitioners in case No. 
46 hâve no such interest in the controversy as entitles them to inter- 
vene in case No. 47. We think this contention cannot be sustained. 
The last proviso of section 5 of the act creating this court (Act June 
18, 1910, c. 309, 36 Stat. 543) provides as follows: 

"Provided further, that comtnunitles, associations, corporations, firms, and 
individuals wlio are interested in tlie controversy or question before the In- 
terstate Commerce Commission, or in any suit which may be brought by any 
one under the terras of this act or the acts of which It Is amendatory or 
which are amendatory of it, relating to action of the Interstate Commerce 
Commission, may intervene in said suit or proceedings at any time after the 
institution thereof." 

The Nashville Grain Exchange is a corporation organized under 
the laws of Tennessee, and is an association of the grain dealers of 
the city of Nashville in said state, including in its membership practi- 
cally ail of the dealers in grain, grain products, and hay in said city. 
The Nashville Board of Trade is a corporation organized under the 
laws of Tennessee, and is the leading commercial organization of the 
city of Nashville, representing in an organized way the bulk of the 
substantial business interests of said city. 
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Language could not very well be made broader than the terms of 
the statute. It not only permits communities, associations, corpora- 
tions, firms, and individuals who are interested in the controversy to 
intervene, but such communities, associations, corporations, firms, and 
individuals, if interested in the question before the commission, or 
in any suit which may be brought by any one under the provisions of 
the act creating this court, may intervene in any suit or proceeding 
at any time after the institution thereof. While there may be room 
for argument as to the character of the interest which such communi- 
ties, associations, corporations, firms, and individuals should hâve in 
the controversy in any suit in this court, there certainly can be no 
question but that the petitioners in case No. 46 are interested in the 
question to be decided in case No. 47. It bas sometimes been held that 
parties who were merely interested in the question to be decided in 
a lawsuit were not interested within the terms of a statute which pro- 
vided that parties in interest might intervene, but Congress, in the 
language of the law above quoted, was carefui to make the law broad 
enough to include, not only those who might be directly interested in 
the controversy, but those who were interested in the question to be 
decided. 

The mandatory part of the order of the Interstate Commerce Com- 
mission sought to be annulled in thèse proceedings is as follows : 

"It is ordered, tbat the above-named défendants be, nnd they severally are 
hereby, notified and required to cease and desist, on or before tbe Ist day of 
August, 1911 (postponed by the Commission to Xovember 1, 1911), and for a 
period of at least two years thereafter abstaln from granting to Nashville 
and to the dealers in grain, grain products, aud hay loeated at Nashville, the 
privilège of so rebllling ctr reshipping said products from Nashville so long 
as said défendants refuse and refrain from granting the gald privilège of re- 
billing or reshipping grain, grain products, and hay to Atlanta, Columbus, 
Maçon, Cordele, Albany, Valdosta, Dublin, Montezuma, Rome, and Athens, or 
either of them, and to the dealers in said commodities loeated at said cities." 

It is shown by the pétitions and affidavits in thèse cases that the 
enforcement of this order will resuit in the destruction of the existing 
business of grain dealers at Nashville, and said grain dealers are 
members of the Nashville Grain Exchange and the Nashville Board 
of Trade. 

[2] So far as the motion for the temporary injunction is concerned, 
we are of opinion that the same should be granted in case No. 47. 
Section 3 of the act creating this court provides as follows : 

"That suits to en.ioin, set aside, annul, or suspend any order of the Inter- 
state Commerce Commission shall be brought in the Commerce Court agaiust 
the United States. ïhe pendency of such suit shall not of itself stay or 
suspend the opération of the order of the Interstate Commerce Commission ; 
but the Commerce Court, in its discrétion, may restrain or suspend, in whole 
OT in part, the opération of the Commission's order, pending the final hearing 
and détermination of the suit." 

[3] The Word "discrétion," used in the law, of course, means a 
légal discrétion, a discrétion controlled and limited by sound princi- 
ples of law applied to the facts in each particular case. The prmci- 
ples which govern courts of equity in granting temporary injunctions 
are weîl known to the profession and need not be stated hère. One 



40 191 FEDERAL EEPORTEB 

ôf those princîples, however, may be stated as f ollows : Where the 
Gase jn which the temporary writ of injunction is asked présents ques- 
tions of grave importance and difSculty, and it appears f rom the 
pleadings and affidavits presented upon the hearing for the temporary 
writ that great damage will resuit to the complainant if the writ is 
not granted and he shall finally be successful in the litigation, and, on 
the other hand, that the granting of the writ will not cause serious 
damage to the défendant as compared with the damage which would 
resuit to the complainant if the same were not granted, a court of 
equity will unhesitatingly, in order to maintain the présent status, 
issue a temporary writ of injunction. 

In this case the pleadings and affidavits satisfy the court that the 
petitioners will be greatly damaged if the temporary writ is not 
granted and they shall finally be successful in the litigation. On the 
other hand, we are satisfied that, in comparison with the damage which 
would thus be suffered by the petitioners, the damage which will re- 
suit to the respondent and interveners if the temporary writ is granted 
and they shall be successful in the litigation will be small. We fuUy 
appreciate the grave and responsible duty imposed upon this court by 
law in référence to the granting of injunctions restraining or suspend- 
ing the orders of the Interstate Commerce Commission, and such 
cases will always be approached and consjdered with the care and 
considération which the discharge of such duty requires. In view of 
the principles which should guide ail courts of equity in granting tem- 
porary writs of injunction, and in view of the great responsibility 
above tnentioned, we think the pleadings and affidavits presented to us 
on this hearing présent a clear case for the granting of an order sus- 
pending the enforcement of the order complained of until the further 
order of the court. 

In regard to the motion to dismiss made by W. S. Duncan & Co. 
and others in case No. 47, it appears that the motion strikes at the 
foundation of the case. A considération thereof will be deferred, 
therefore, until the case is heard upon the merits. 



OMAHA & a B. ST. RT. CO. et al. y. INTERSTATE COMMERCE COM- 
MISSION (UNITED STATES, Intervener). 

(Commerce Court. October 5, 19H.) 

No. 25. 

1. Commerce (§ 85*) — Powees of Interstate Commerce Commission— Regtt- 

I,ATING FaEES OP INTERSTATE STREET RAILROAD. 

In a proceeding before the Interstate , Commerce Commission the com- 
plalnt alleged that respondent, a street railroad company, operated elec- 
trlc Unes in Omaha, and also, under lease, a Une In Councll Bluffs, 
extejidlng avei a briflge across the Missouri river and around a loop cov- 
erlng several blocks In the business section of Oniaha; that interstata 
passengers on the latter Une were chargea a fare of 10 cents between 
points m Councll Bluffs and points on the loop in Omaha, and of 15 cents 
between points in Councll Bluffs and points on respondent's Unes In 

•For other cases see aame topic & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezei 
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Omaha bevond the loop; that local fares to and from ail points in 
Omaha, whether on or off Its loop, were 5 cents. It chargea that the 
10-ceiit fare was excessive, and prayed that just and reasonable fares be 
established for the transportation of passengers between the two cities. 
Held that, under the issues, it was wlthin the Power of the Commission, 
conceding that it had jurisdlctlon of the case, to elimlnate the loop 
boundary for the 10-cent fare, and require the company to carry passen- 
gers between ail points on its lines in Council Bluffs and Omaha, re- 
spectively, for a single fare of 10 cents. 

[Ed. Note. — For other cases, see Commerce, Dec. EWg. § 85.*] 

2. Commerce (§ 85*) — Scope of Interstate Commerce Act — Interstate 

Street Railboads. 

An electric interurhan street railway company dolng an Interstate busi- 
ness In the carriage of passengers, althongh Incorpoi'ated under the street 
railroad statutes of a state, and not authorlzed to carry freight, nor 
vested with the right of emlnent domain, is subject to the provisions of 
Interstate Commerce Act Feb. 4, 1887, e. 104, 24 Stat. 379 (II. S. Comp. 
St. 1901, p. 8154), as amétided by Act June 29, 1906, c. 3591, 34 Stat. 584 
(U. S. Comp. St. Supp. 1909, p. 1149), and under section 15 as amended 
by Act .lune 18, 1910, c. 309, § 12, 36 Stat. 551, the Interstate Commerce 
Commission bas jurisdlctlon to prescrlbe just and reasonable maximum 
rates to be charged by such company for the Interstate carriage of pas- 
sengers. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 85.*] 

3. Commerce (§ 85*) — Constrtjction of Interstate Commerce Act— Scope. 

A statute of the scope of the Interstate commerce act, designed to rég- 
ula te the vast Interstate ttansportation business of the country, is not 
to be narrowly Interpreted In accordance with the economlcal or physical 
conditions prevalling at the tlme of its enaetment. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 85.*] 

4. Commercé (§ 85*)— "Eaileoad." 

An electric street railway dolng an Interstate business in the carriage 
of passengers, although incorporated under the street railroad statutes 
of a State, and not authorlzed to carry freight, nor vested with the right 
of emlnent domain, is a "railroad," wlthin Interstate Commerce Act Feb. 
4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. St. 1901, p. 3154), as amended by 
Act June 29, 1906, c. 3591, 34 Stat. 584 (U. S. Comp. St. Supp. 1909, p. 
1149). 
[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 85.* 
For other définitions, see Words and Phrases, vol. 7, pp. 5899-5908; 
vol. 8, pp. 7777, 7778.1 

Pétition by the Omaha & Council Bluffs Street Railway Company 
and Omaha & Council Bluffs Railway & Bridge Company against the 
Interstate Commerce Commission, in which the Uhited States inter- 
vened. On demurrer to bill. Demurrer sustained, and bill dismissed. 

For opinion and order of the Interstate Commerce Commission, see 
17 Interst. Com. Com'n R. 239. For opinion of Circuit Court grant- 
ing preliminary injunction, see 179 Fed. 243. 

John Lee Webster, for petitioners. 

Blackburn Esterline, Sp. Asst. Atty. Gen., for the United States. 

Charles W. Needham, for Interstate Commerce Commission. 

Before ARCHBALD, HUNT, CARLAND, and MACK, Associate 
Judges. 

•For other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
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MACK, Judge. The Omaha & Council Bluffs Railway & Bridge 
Company, hereinafter referred to as the Bridge Company, an lowa cor- 
poration, constructed, under aûthority of an act of Congress (Act 
March 3, 1887, c. 356, 24 Stat. 501 [U. S. Comp. St. 1901, p. 3154]), 
and now owns, a joint railroad, wagon, and foot toll bridge over the 
Missouri river at Omaha, Neb., and Council Bluffs, lowa, and also 
owns a railway, which begins at the west end of the bridge in Omaha, 
Neb., and extends eastward across the bridge to Council Bluffs, lowa. 
The Bridge Company also owns the stock and bonds of the Omaha, 
Council Bluffs & Suburban Railway Co., a street railway Une in Coun- 
cil Bluffs. The Omaha & Council Bluffs Street Railway Company, 
hereinafter referred to as the Street Railway Company, owns and op- 
érâtes ail of the street railway lines in Omaha, Neb., in addition to 
which, in January, 1903, it leased ail of the properties of the Bridge 
Company for a period of years, so that it now opérâtes ail of the 
lines of both Systems. 

_ Foot passengers pay 5 cents bridge toll. Local street car f are in 
either city is 5 cents. Interstate street railway passengers pay no 
direct bridge toll, but a single fare of 10 cents, or $1.50 for 30 com- 
mutation tickets, for a ride to or from any point on the line in Coun- 
cil Bluffs, except Courtland Beach, over the bridge from or to any 
point on the line of the street railway company within the so-called 
loop in Omaha. Interstate passengers to or from a point in Omaha 
beyond the loop receive no transfers, but according to the practice 
sought to be corrected are required to pay an additional local fare of 
5 cents. The loop district in Omahà extends westward ,on Douglas 
to Fourteenth street, south upon that street to Howard, east to Elev- 
enth, north to Douglas, and eastward back to the bridge. 

On complaint the Interstate Commerce Commission refused to re- 
duce the 10-cent fare to 5 cents, but abolished the loop limitation in 
Omaha, ordering the Bridge and Street Railway Companies not to 
charge more than 10 cents to or from aûy point on the line in Omaha 
from or to Council Bluffs, except Courtland Beach. The report of 
the Commission will be found in West End Improvement Club v. 
Omaha & Council Bluffs Ry. & Bridge Co., 17 Interst. Corn. Com'n 
R. 239. A bill was thereupon filed in the Circuit Court of the, United 
States for the District of Nebraska, and a preliminary injunction was 
granted against the enforcement of this order. Omaha & C. B. St. 
Ry. Co. v. I. C. C, 179 Fed. 243. The case was subsequently trans- 
ferred to this court, and is now up for disposition on a demurrer to 
the bill, except as to one paragraph, which is answered by adding 
to the order of the Commission its report, thus making the latter a 
part of the record. 

.[1] On the oral argument, though not in the briefs, it was sug- 
gested, in accordance with the charges of the bill, that the order of 
the Commission, in practically compelHng the Street Railway Company 
to give transfers in Omaha, went both beyond the issues in the case 
before the Commission and beyond its constitutional as well as its 
statutory powers, in that it thereby attempted to regulate the strictly 
intrastate affairs of the Street Railway Company by an order which 
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had no référence to the transportation over the bridge, but to what 
should happen aftef it was complète, compelling the company in ef- 
fect to render an additional service without compensation. But the 
complaint before the Commission was that the 10-cent fare between 
Council Bluffs, lowa, and Omaha, Neb., was unreasonable and un- 
just, and it was prayed that the défendants be required to make and 
fix passenger fares to apply in future to the transportation of pas- 
sengers from Council Bluffs to Omaha, and the reverse, which should 
not exceed 5 cents per passenger, or such charge as the Commission 
should find reasonable and just. The report recited that the complain- 
ant assailed the 10-cent fare between the two cities over the bridge 
as unreasonable, and prayed that "no extra charge be made when in 
the course of interstate transportation passengers are carried over such 
bridge," and the establishment of a 5-cent fare. 

While the primary object aimed at was the réduction of the 10-cent 
fare to 5 cents, the prayer for the abolition of ail extra charges and 
the fixing of a reasonable rate for interstate passenger transportation 
between the two cities fairly included, in our opinion, the élimination 
of the loop boundary for the 10-cent fare. Moreover, the Commission 
expressly states in the report that "the reasonableness of confining it 
[the lO'-cent fare] to points on the loop is put in issue in thèse pro- 
ceedings." 

The lines from the bridge in Omaha to and through the loop do 
not constitute a System separate and distinct from those beyond the 
loop. Both are under the common ownership, control, and opération 
of the Street Railway Company. Local passengers pay a single fare 
within the city of Omaha between ail points, receiving the necessary 
transfers at junction points to and from the loop. 

The question presented was, therefore, not whether an independent 
company operating solely in Omaha beyond loop points and exchang- 
ing transfers solely for local passengers with an interstate company 
operating the loop lines could be compelled to give transfers to inter- 
state passengers as well — as to which we intimate no opinion — but 
whether or not the interstate company, operating ail the lines as onc 
System, the parts of which are independently operated only in a phys- 
ical sensé, in that transfers are necessary from and to the loop, could 
be compelled, without additional compensation, to carry an interstate 
passenger ta a point on its own lines beyond the loop district ; in other 
words, whether 15 cents is or is not a reasonable fare to be paid for 
the entire interstate joumey made on the several lines operated by 
the Street Railway Company. So stated, the question is obviously one 
of the reasonableness of interstate passenger rates, and as such clearly 
within the jurisdiction of the Commission, if it has any jurisdiction 
over corporations such as the Street Railway Company. 

[2] Complainants do, however, allège — and this brings us to a con- 
sidération of the principal and important question in the case — that 
the Interstate Commerce Commission, under tlie act, has no jurisdic- 
tion over interstate passenger rates charged by a corporation engaged 
in the business in which the Street Railway Company is engaged hère. 

The judges of the Circuit Court before whom the case originally. 
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carhe, m grantîng à preliminary injunction, held that the complain- 
ants were street railway corapanies engaged in operating street cars 
for passenger transportation, and not- commercial railroad companies 
engaged. in the gênerai transportation of freight and passengers, and 
as such did not corne within the class of corporations over whose 
rates the Interstate Commerce Commission has been graijted juris- 
diction. The cases cited in support of this view involved the inter- 
prétation of varions state acts establishing commissions, regulating 
taxes, providing for joint rates or connections, giving mechanic's liens, 
abolishing the fellow servant rule, or in other ways dealing with rail- 
road problems. Under thèse statutes it was held that, inasmuch as 
commercial railroads and street railways were classified separately by 
the Législatures, electric street railways would not be deemed to be 
embraced within the gênerai term "railroad," as used in such acts. 
The principal of thèse cases, which cite the others, are R. R. Commis- 
sion V. Market Street R. R. Co., 132 Cal. 677, 64 Pac. 1065, and Sams 
V. St. Louis, etc., Ry. Co., 174 Mo. 53, 73 S. W. 686, 61 L. R. A. 
475. In each of thèse there was a vigorous dissenting opinion. 

No court décision has been found directly involving an interpréta- 
tion on this point of the fédéral act to regulate commerce, although 
in tbe Employer's Liability Cases, 207 U. S. 463, at page 497, 28 Sup. 
Ct. 141, at page 145 (52 L. Ed. 297), Mr. Justice (now Chief Justice) 
White said: 

"From the flrst section it Is certain that the act extends to every Indlvld- 
ual or corporation who may be engaged In Interstate commerce as a commou 
carrier. Its all-embraclng words leave no room for any other conclusion. It 
may Include, for example, steam railroads, telegraph Unes, téléphone Unes, 
the express business, vessels of every klnd, whether steam or sali, ferries, 
bridge, wagon Unes, carriages, trolley Unes, etc." 

The conclusion of the I^iterstate Commerce Commission that it has 
such jurisdiction is supported by its earlier décision in Willson v. 
Rock Creek Ry. Co., 7 Interst. Com. Com'n R. 83, and by its later 
décision in Beall v. Washington, Alexandria & Mt. Vernon Ry. Co., 
20 Interst. Com. Com'n R. 406. While two Commissioners dissented 
as to the jurisdictional question in the Rock Creek Ry. Co. Case in 
1897, ail conctirred in the order which is sought to be enjoined in the 
présent ca^e; Prouty, C, speaking as well for Comrnissioners Knapp 
and Cockrell as for himself, making t}ie following staternent: 

"In Willson y. Rock Creek By. Co., 7 Interst. Oom- Cpm'n R. 83, I ex- 
pressed the opinion that the act to regulate commerce did not apply to ordl- 
nary street railways. I still entertain the same opinion, but a majority of 
the' Commission thought otherwise in that case, and for the 12 years since 
we hâve uniformly adhered to that holding. It seems to me that this should 
be accepted as the settled l^w for this body until reversed by a majority of 
the Commission or disapproved by a court of compétent jurisdiction." 

The fact that the opinion of the majority of the Commission in the 
Rock Creek Railway Co. Case has been acted on for so many years 
should compel tis to hesitate before adopting an interprétation of the 
act contrary to that of the Commission. On the other hand, the opin- 
ion of such experienced judges as granted the preliminary injunction 
in the présent case and the doubts of our colleague, the presiding 
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judge of this court, while chairman of the Commission, and of his 
two associâtes, necessitate a careful examïnation of the question in 
the endeavor to ascertain whether or not, even though certain words, 
literally construed, may be held to çrant the jurisdiction, a reasona- 
ble interprétation of the entire act, m the Hght of its history and of 
the evils sought to be remedied and of the later amendments, sup- 
ports the Hteral construction; in a word, whether sound interpréta- 
tion of both the spirit and the letter of the statute sustains the juris- 
diction of the Commission. 

There is no question that Congress could hâve granted jurisdiction 
over interstate street railway companies carrying only passengers. 
Neither is it controverted that, under the act, the Commission bas 
jurisdiction over some corporations engaged in interstate transportation 
of passengers alone, as well as over some corporations engaged in in- 
terstate transportation using electricity instead of steam as the motive 
power. But it is argued that, as the act itself shows, Congress never 
intended to exercise its power of régulation over ail persons or cor- 
porations engaged in interstate transportation (having expressly ex- 
cluded water carriers, for instance, except where operating in direct 
connection with a railroad under a common arrangement for con- 
tinuous carriage) ; that the evils ^yhich compelled the intervention of 
Congress were due to the acts and omissions of the great railroad Sys- 
tems; that street railways in 1887 were ordinarily purely local and 
municipal, operated mostly by animal power and fuUy regulated by 
municipal ordinances ; that many of the provisions of the act are en- 
tirely inapplicable to street railways ; that commercial railroads, op- 
erated ordinarily by steam and vested with rights of eminent domain, 
are generally differentiated in législation from street railways oper- 
ated to-day ordinarily by electricity, generally not endowed with the 
right of eminent domain, and running usually upon city streets and 
public highways and not on private property; and that for thèse, as 
well as for other reasons, electric interurban passenger street rail- 
ways are not included within the classes of common carriers over 
which jurisdiction was granted by section 1 of the act, as amended by 
Act June 29, 1906, c. 3591, 34 Stat. 384 (U. S. Comp. St. Supp. 1909, 
p. 1149). The relevant part of this section as it was in force when 
thèse proceedings were begun in the Circuit Court is copied.^ 

1 Sec. 1. That the provisions of this act shall apply to any corporation or 
any person or persons engaged In the transportation of oll or other commod- 
Ity, except water and except natural or artiflcial gas, by means of pipe Unes, 
or partly by pipe Unes and partly by railroad, or partly by pipe Unes and 
partly by water, who shaU be considered and held to be common carriers 
within the meanlng and purpose of this act, and to any common carrier or 
carrière engaged in the transportation of passengers or property whoUy by 
railroad (or partly by railroad and partly by water when both are used under 
a common control, management, or arrangement for a continuons carriage or 
shipment) from one state or territory of the United States or the District of 
Columbia to any other state or territory of the United States or the District 
of Columbia, or from one place in a territory to another place in the same 
territory, or from any place in the United States to an adjacent foreign 
country, or from any place in the United States through a foreign country 
to any other place in the United States, and also to the transportation in Uke 
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Intermediate between the ordinary urban street raiiways, which, 
in the case of cities or towns near each other, whether in the same 
State or not, become state or interstate interurban surface raiiways 
carrying only passengers, and the commercial railroads carrying pas- 
sengers and freight and operated usually by steam, are the so-called 
interurban electric roads. Thèse hâve been organized, or at any rate 
hâve become important factors in transportation, since 1887. They 
usually carry mail, express matter, and some freight, as well as pas- 
sengers, and do not only a local business in more than one city and 
between cities, but also between city and country. It is conceded by 
counsel that corporations operating such roads, even though differ- 
ing in many respects from so-called commercial railroads, come with- 
in the jurisdiction of the Commission when engaged in interstate 
transportation. The Commission so held in C. & M. Elec. R. R. Co. 
V. I. C. R. R. et al., 13 Interst. Corn. Com'n R. 20, and C. & C Trac- 
tion Co. V. B. & O. S. W. R. R. Co., 20 Interst. Com. Com'n R. 486. 
In Nëbràska and some other states corporations operating such inter- 
urban roads are, moreoyer, created under the gênerai railroad acts. 

The présent Street Raiiway Company differs from this class of in- 
terurban roads, in that it is created under the street raiiway act of 
Nebraska ; it does not, and is not empowered to, càrry freight ; andj 
morepver, unlike some interurban roads, it has no right of eminent 
domain. Like thèse, however, it carries mail ; it serves not one but 
two cities and several towns, villages, and resorts; and though the 
bill of complaint allèges that the rails of the street raiiway company 
are ail on streets and highways, it does not deny the statement in the 
report of the Commission, referring probably to the leased Hnes of 
the bridge company, that the rails are not ail laid in streets and high- 
ways, but for some distance run over private right of way and over 
the bridge across the Missouri river. 

While, as complainant urges, the Nebraska corporation is the only 
party actually afïected by the order, nevertheless the order is directed 
against it, not in relation to its business as a local Nebraska street raii- 
way corporation, but to its business as a carrier engaged in interstate 
transportation. As such carrier it is the successor of the lowa cor- 
poration, the Bridge Company. Whatever may be the latter's char- 

manner of property shipped from any place in the United States to a forelgn 
coTintry and carrled from such place to a port of transshlpment or shipped 
from a forelgn country to any place In the United States and carrled to such 
place from a port of entry elther in the United States or an adjacent country:' 
Provlded, however, that the provisions of thls act shall not apply to the 
transportation of passengers or property, or to the receiving, dellverlng, stor- 
age, or handling of the property wholly within one state and not: shipped t» 
or from a forelgn country from or to any state or territory aa aforesaid. 

The term "common carrier" as used in this act shall Include express com- 
panies and sleeplng car epmpanies. The term "railroad," as used in this act,. 
shall include ail bridges and ferries used or operated in connection with any 
railroad, and also ail the road in use by any corporation operating a railroad, 
whether owned or operated under a contract, agreement, or lease, and shall 
also Include ail switches, spurs, tracks, and terminal facllitles of every kind 
lised or necessary in the transportation of the persons or property designated 
hereln. and also ail freight dépôts, yards, and grounds used or necessary in 
the transportation or deiivery of any of said property. 
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ter limitations as an lowa corporation, it erected the bridge and the 
lines thereon (both now leased to and operated by the Street Railway 
Company) under power granted to it by Congress to construct, op- 
erate, and maintain the bridge and a "steam, electric, * * * or 
other hne of railway." 

Whether or not the Street Railway Company is empowered as a 
Nebraska corporation to operate the bridge and the lowa lines is im- 
material in this case. It is, rightly or wrongly, engaged in their op- 
ération, and it is, therefore, a common carrier engaged in the inter- 
state transportation of passengers by electric railway. 

It is likewise immaterial to this inquiry that the Street Railway 
Company is created under the street railway and not under the com- 
mercial railroad act of Nebraska. If, soundly interpreted, the fédér- 
al act gives the Commission jurisdiction over such electric railways, 
State législation is powerless to limit or to prevent such grant. 

Does, then, the lack of statutory power to carry freight and to ex- 
ercise the right of eminent domain, so difïerentiate such a corpora- 
. tion as this street railway company from the modem interurban roads, 
as to exempt it from the jurisdiction of the Commission? 

Great stress is laid upon a statement by Senator'Cullom, chairman 
of the Senate committee, when the original act of 1887 was under 
considération (Cong. Rec. vol. 17, pt-. 4, p. 3472), that: 

"The bill is not intended to affeet the stagecoach, the street railway, the 
telegraph lines, the canal boat, or the vessel employed in the Inlatid or coast- 
ing trade, even though they may be engaged in Interstate commerce, because 
it is not deemed necessary or practicable to cover snch a multitude of sub- 
jects." 

But, whatever view may hâve been so expressed, it cannot déterm- 
ine the correct interprétation of the act, particularly as it now stands, 
with ail the changes that hâve been introduced since 1887. 

If the language be broad enough to include such a corporation as 
the présent Street Railway Company, and there is no contention but 
that "railroad" may be and frequently is synonymous with or inclu- 
sive of "street railways," it is, moreover, immaterial that Congress 
may not specifically hâve intended to confer jurisdiction over the few 
comparatively insignificant Interstate horse street railways of 25 years 
ago. 

[3] A statute of the scope of the Interstate commerce act, designed 
to regulate the vast Interstate transportation business of the country, 
is not to be narrowly interpreted — ^any more than the Constitution — 
in accordance with the économie or physical conditions prevailing at 
the time of its adoption. Then, too, the décision in Wabash, St. Louis, 
etc.. Railway Co. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. Ed. 244, 
definitely denying to the states the right to fix or regulate Interstate 
rates for passengers, and thereby necessitating some congressional 
action, is as applicable in its reasoning to Interstate street railway 
rates as to those of commercial railroads. Unless the Commission 
has jurisdiction over those rates they are absolutely uncontrolled. 

As noted above, while Congress has expressly excluded water car- 
riersj except when operated in direct connection with a railroad, it 
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has Ilot expressly excluded street railways. Moreover, the act has 
been several times amended since the Rock Creek Railway Co. Case; 
and net only haâ Congress thus by its "failure to exclude street railways 
apparently concurred in the construction there given, but by the latest 
^ amendment it has, in fact, given its apparent sanction thereto. 

In 1910 (Act June 18, 1910, c. 309, § 12, 36 Stat. 551) section 15 
of the act was amended to read : 

"The Commission shall hot, however, establlsh any tlirough route, classl- 
flcatlon, or rate between street electric passenger railways, not engagée! In the 
gênerai business of transporting freight in addition to tbeir passenger and 
express business and railroads of a différent character" 

— which is the first spécifie mention of street electric passenger rail- 
ways, This proviso, following the grant of power to establish through 
rates, etc., between railroad carriers, would hâve been totally unnec- 
essary uhless the Commission had therètofore had jurisdiction over 
street felectrit passenger railways. Congress, therefore, must hâve 
enacted the législation of 1910 upOn the assumption that such juris- 
diction had been conferred upon the Commission by the original act. 

The arguihent that many of the requirements of the act would be 
impossible of accomplishment by street railways does not impress us, 
inasmuch as this is at least fequally true of sleeping-car companies, 
pipe lines, telegraph and téléphone companies, ail of which are ex- 
pressly covered by the statute. As to each of them only such of its 
provisions as are applicable will be deemed to refer to such companies, 
respectively. 

THë freqtient répétition of the phrase "passengers or freight" clear- 
ly indicates that a carrier of passengers only is as subject to régulation 
by the Commission as is a carrier of both freight and passengers. 

Finding'substantially hothing either in the language of the statute 
or in the history of this législation that indicates an intent to exclude 
interstate passenger street railways from its opération, and finding, 
on the contrary, that the words of the act are broad and eomprehen- 
siv-e-ènoug'h to include them, and that some at least of the evils sought 
to be rëmedied by this législation can be corrected only if the Com- 
mission hâve such jurisdiction, we are compelled to differ from the 
views éxpressed by the Circuit Court in granting the preliminàry 
injunction, and to hold that power has been delegated to the Com- 
mission to regulate rates of transportation by such companies as the 
complainants herein, which requires us to sustain the demurrer of the 
défendants and to dismiss the bill. And it is so ordered 
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1. GOMPBQMISE AND SeTTLEMENT (§ 19*) GpEBECTINQ EOE MiSTAKE— GEOSS 

NE8I.IQENCE— EQUITIEB OF PARTIES. 

A compromise and settlement, made after exteiided negotiatlons be- 
tween domplalnant and défendants, involving mutual accounts, many 
'items of whicb were in dispute, and whicb bas been fully exeçuted, will 

Tor btHef iàBes' ses saMs topio & | ntjmbee In Dec. & A-m. Digs..lSÛ7 to date, & Eep'r Indexes 
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not be reopened by a court of equity to permit complalnant to reccxver 
from défendants the amount of an item wlth whlch, through mlstake, 
it omitted to charge défendants In its account, although such item was 
a proper charge, and complalnant made the settlement in the mistaken 
bellef that its accotmt eontained ail items in its favor, where it does not 
appear whether or not défendants knew that complalnant was actlng 
under the mlstake, but does appear that they probably vcould not hâve 
agreed to a settlement more favorable to complalnant, and that under 
the évidence the one made was as favorable as complainant was equltably 
entitled to, and it is further shown that Its mlstake was due to gross 
négligence, and that it failed to correct it, although its attention waa 
called to it before the settlement was consummated. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent 
Dlg. §§ 71-Y5 ; Dec. Dig. § 19.*] 

2. Equitt (§ 425*) — Denial of Relief— Bffect of False Testimony by De- 
fendant. 

The fact that the court is persuaded that défendants in an equity suit 
hâve testifled falsely does not justify it in refusing' ta enter a decree In 
thelr favor where requlred by the other évidence in the case without con- 
siderlng any of their testimiony. 

[Ed. Note. — For other cases, sôe Equity, Dec. Dig. § 425.*] 

In Equity. Suit by Armour & Co. against S. Renaker, Barry Rena- 
ker, and Léon Renaker. On final hearing. Decree for défendants. 

Brown & Nuckols and T. L. Edelen, for plaintiff. 
J. T. Simon, for défendants. 

COCHRAN, District Judge. This cause is before me under submis- 
sion for final decree. The plaintiff seeks to recover from the défend- 
ants the sum of $4,882.39 and interest from a date left blank in the 
bill. The f acts out of which has grown its claim are thèse : 

On November 8, 1905, the plaintifif was engaged, in part, in the 
business of buying turkeys in Kentucky, mainly, if not entirely, in the 
eastern part of the state, and reselling them in the eastern market, 
mainly in Boston, and the défendants were engaged in the business 
of buying turkeys at Cynthiana and Marshall, Ky., from the farmers, 
and selling them to dealers doing business in the eastern market. The 
défendant S. Renaker is the father of the défendants Barry Renaker 
and Léon Renaker, and they did business under the name of S. Ren- 
aker & Sons. Both Cynthiana and Marshall are stations on the Lou- 
isville & Nashville Railroad, the latter a small station in Mason county. 
The défendant S. Renaker was engaged in like business with one Hein- 
rich, under the name of Renaker & Heinrich, at Mt. Sterling, Ky. 
There were possibly as many as a dozen or more other persons and 
firms engaged in like business at différent points in the state, and 
there seems to hâve been some sort of an organization amongst them 
known as the Kentucky Poultry Dealers' Association. On that date, to 
wit, November 8, 1905, at Lexington, Ky., the plaintiff, Armour & 
Co., entered into a written contract with each of such persons and 
firms, including the défendants and the firm of Renaker & Heinrich, 
for the purchase at certain prices of ail the turkeys which they might 
buy, own, or slaughter from that date until February 1, 1906. By 

•For other cases see same topic & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Eep r Indexes 
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the défendants' contract the turkeys covered by it were to be delïvered 
"F. O. B. cars at Cynthiana and Marshall." And by the contract with 
Renaker & Heinrich they were to be so delivered at Mt. Sterling. 
The plaintifï in making thèse contracts was represented by one 
Hurlburt, the head of its poultry department. Amongst those who en- 
tered into such contracts was one Smith of Shelbyville, Ky. In 
addition to having a contract himself , he acted as a middleman between 
the plaintifï and the members of the association. He possibly organ- 
ized the association and negotiated the terms of the sale to plaintifï. 
Afterwards in matters growing out of the exécution of the contracts 
he acted indifïérently on their behalf and on plaintifï's behalf, seem- 
ingly without compensation. In any difïiculty that arose both parties 
looked to him for aid in its settlement. Under their contract défend- 
ants made nine shipments during the month of November bef ore 
Thanksgiving and none other. At least thèse are the only shipments 
with which this case is concerned. Five of thèse shipments were made 
from Cynthiana and four from Marshall. The shipments were ail 
made in refrigerator cars. Four of them were made in such cars of 
the Merchant's Despatch Transportation Line, known as the "M. D. 
T.," three in such cars of the plaintifï, its line being known as the 
"Armour Refrigerator Line," or the "A. R. h-," and two in such cars 
of the Pennsylvania Express.. The date of each shipment, the num- 
ber of the car, the line, place of shipment, the number of pounds 
shipped, and the amounts due défendants under the contract are as 
follows, to wit: ' 



Date. 


No. 


Line. 


Station. 


Pounds. 


Price. 


Nov. 13th. 
Nov. 14th. 
Nov. 17tb. 
Nov. 17th. 
Nov. 20th. 
Nov. 20th. 
Nov. 22na. 
Nov. 24th. 
Nov. 24th. 


12989 
11429 
9927 
9948 
12303 
8593 
5355 
5947 
5891 


M. D. T. 
M. D. T. 
A. R. L. 
M. D. T. 
M. D. T. 
A. R. L. 
A. R. L. 
Pa. Ex. 
Pa. Ex. 


Marshall 

Cynthiana 

Oynthiana 

Marshall 

Cynthiana 

M.irshall 

Cynthiana 

Marshall 

Cynthiaua 


33,084 
32,121 
27,812 
30,358 
20,462 
17.088 
25,768 
16,793 
26,235 


$ 6285.96 
6102.99 

5284.28 
6015.52 
3887.78 
3381.72 
4895.92 
3106.71 
4853.47 


Total 


229,721 


$43,814.35 



It will be noted that of the shipments the first five except one were 
by M. D. T. cars, that one being by an A. R. L. car, and was on No- 
vember I7th, nine days after the contract was made. It will be noted, 
further that the first four shipments were much heavier than the sub- 
séquent five. Their average was 30,843 pounds, whereas the average 
of the other five was 21,269 pounds. It will still further be noted that 
on November 17th, two shipments were made, one from Cynthiana 
and the other from Marshall, the former in an A. R. L- car and the 
latter in a M. D. T. car, and that on November 20th two shipment? 
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were again made one from Cynthiana and the other from Marshall, 
the former this time a M. D. T. car and the latter an A. R. L. car. 

The défendants drew against each shipment, the drafts against the 
Cynthiana shipments amounting to 80 per cent, of the invoice and 
those against the Marshall shipments covering the whole invoice ex- 
cept the first one, which was only 80 per cent. The drafts so made 
were ail paid, The amounts paid were as foUows, to wit: 
Draft 



Nov. 1.3th. 


Car 12989 


$ 5028.76 


Nov. 14tli. 


*' 


11429 


4882.39 


Nov. ITth. 


«4 


9927 


4227.42 


Nov. 17th. 


•t 


9948 


6015.52 


Nov. 20th. 


« 


12303 


3110.22 


Nov. 20th. 


" 


8-593 


3381.72 


Nov. 22nd. 


" 


5355 


3916.73 


Nov. 24tli. 


l( 


5947 


3106.71 


Nov. 24tli. 


U 


5891 


3882.77 




$37,552.24 



The différence between the invoices and the drafts made against 
them was the sum of $6,262.10, and plaintiff at the close of their 
dealings owed défendants that sum of money if nothing else was to 
be taken into considération ; i. e., if plaintiff was to be charged the fuH 
amount of the invoices and credited with no more than the drafts paid. 
Four of thèse shipments, however, were rejected by plaintiff on their 
arrivai in the eastern market because they were in bad condition. The 
turkeys had become "struck" with animal beat indicated by greenish 
streaks on their backs. They were not sufficiently "struck" as to 
be rendered unsalable. "Turkey sharks," as they are termed, buy 
them in that condition, eut off the backs, put them in salsoda, wash 
them out, and then sell them. Two of the shipments rejected were 
from Cynthiana and two from Marshall. They were the first two ship- 
ments, one on November 13th from Marshall in car No. 12989, and 
the other on November 14th from Cynthiana in car No. 11429, one of 
the next two shipments on November 17th, to wit, that from Marshall 
in car No. 9948, and one of the next two shipments on November 20th, 
to wit, that from Cynthiana in car No. 12303. They were ail the ship- 
ments in M. D. T. cars. There were no rejections of the other five 
shipments in the A. R. L. or Express cars. The first shipment on 
November 13th in car No. 12989 from Marshall went to New York, 
and the other three went to Boston. Though thèse shipments were ail 
rejected by plaintiff, they were ail sold through agencies selected by 
it and the proceeds thereof received by it. The New York shipment 
was sold at Gonceberts market. The shipment on November 14th in 
car No. 11429 from Cynthiana was sold by Mentzer & Co., and the 
other two Boston shipments, to wit, that of November 17th in car 
No. 9948 from Marshall and that of November 20th in car No. 12303 
from Cynthiana by Kimball & Co., an agency of plaintiff. The de- 
fendants cpnsented to the disposition made of the car sold on Gonce- 
berts market and by Mentzer & Co. of Boston. They did not consent 
to the other two cars being sold by Kimball & Co. of Boston. They 
requested that they be turned over to George A. Fales & Co., with 
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whom they had been doing l?«sijiess for many years for sale, tut their 
request was refused. Thèse four shipments when thus sold yielded 
the f ollowing sums, to wit : 

Car No. 12989 Sold in New York by Goncelierts Market $4,064.63 

Oar No. 11429 Sold in Boston by Meutzer & Co 4,004.42 

Car No. 9948 Sold in Boston by Kimball & Co 1,187.14 

Car Ko. 12303 Sold in Boston by Kimball & Co 47T.86 

Making a total of , $9,794.03 

The total amount of the iijvoice for thèse four shipments was $22,- 
292.25, and deducting therefrom what they yielded, $9,794.05, leaves 
the sum of $12,498.20 as the loss thereon. The biggest portion of the 
loss was on the two shipments sold by Kimball & Co. The invoices 
of thèse two cars amounted to $9,903.60. Deducting what they yield- 
ed, $1,665, leaves a balance of $8,238.60, which was the loss on ac- 
eount of them alone. 

After making thèse nine shipments as has been related, the matter 
of settling their afïairs came up between plaintifï and défendants. At 
that time plaintiff claimed that jt should be charged with no more on 
account of thèse four shipments than what it had received, or, in other 
words, that défendants should sustain the entire loss. It further 
claimed that, instead of being charged with $3,381.72, the amount of 
the invoice on A. R. L. car No. 8593 shipped from Marshall Novem- 
ber 20th, being for 17,088 pounds at 17 cents and $135 for freight, it 
should only be charged with $3,017.34 which would be whàt 16,763 
pounds would come to at 18 cents. It further claimed that défendants 
were accountable to it for $258.40 for the amount paid on a draft 
which they had made against it for freight on car No. 12989 from 
Marshall November 13th, which it is claimed it was not bound to 
pay because the car had been rejected. It further claimed to be en- 
titled to deduct from what it was accountable to défendants the fol- 
lowing four items, to wit : $190.04 on account of shrinkage in weight ; 
$1,577.21, an abatement of 1 cent per pound for 157,721 pounds; 
$38.63 for icing the cars at point of shiprpent; and $12.74 for tele- 
graph charges — amounting altogether to the sum of $1,818.62. If ail 
thèse daims had been correct, the state of the account between plain- 
tiff and défendants would hâve been as foUows, to wit: The plain- 
tiff would havè been accountable to défendants for the following 
sums, to wit: 

Car No. 12989 Proceeds of sale. ? 4,064 63 

Car No. 11429 Proceeds of sale 4,064 42 

Car No. 9927 Invoice 5,284 28 

Car No. 9948 Proceeds of sale 1,187 14 

Car No. 12303 Proceeds of sale 477 86 

Car No. 8593 Invoice as plaintlEf claimed it should be 3,017 34 

Car No. 6355 Invoice 4,895 92 

Car No. 5947 Invoice 3,106 71 

Car No. 5891 Invoice 4,853 48 

Making a total of $30,951 78 

The défendants would hâve been accountable for the following 
sums, to wit: 
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Amount received on the nlne drafts made against the nlne shlp- 

ments as above ; $37,552 24 

Amount paid on draft for freight on car No. 12989, rejected 258 40 

Amount of the four items wbich plaintiff clalmed right to deduet 1,818 62 

Makes a total ; $39,629 26 

Deductlng therefrom the amount for which plaintiff was account- 
able to défendants 30,951 78 

Leaves a balance of $ 8,677 48 

— which would be due plaintiff from défendants on this basis, instead 
of a balance of $6,262.10 due défendants from plaintiff if settlement 
was to be had by charging plaintiff with the invoices of the nine ship- 
ments, and crediting the plaintiff with the amounts paid on the drafts 
made against them. The différence between the two ways of stating 
the accounts is $14,939.59. This différence is made up as follows : 

Loss on the four cars rejected by plaintiff $12,498 20 

Différence of invoiee of car No. 8593 between what défendants 

made It out and what plaintiff claimed It to be 364 38 

Draft for freight on car No. 12989 258 40 

Amount of four items which plaintiff claimed should be deducted 1,818 62 

Total $14,939 60 

But, though the balance due plaintiff from défendants would hâve 
been $8,677.49 if its claims as to the several matters indicated had been 
sound, plaintiff did not, when they came to settie. claim that défendant 
owed it that sum. It only claimed that they owed it the sum of $3,- 
795.10 or $4,882.39 less than what on that basis would hâve been due 
it. The way in which it came about that it so claimed was this : The 
draft against the second shipment, to wit, that made on November 
14th, from Cynthiana in car No. 1 1429, and which was paid, amounted 
to $4,882.39. The invoiee of that shipment amounted to $6,102.99. 
and the draft was for 80 per cent, thereof. The shipment when it 
reached Boston, as has been stated, was rejected because of the turkeys 
being in bad condition, and, with defendant's consent, they were turned 
over to the Mentzer Company for sale. They. yielded net $4,064.42, 
and the proceeds were turned over to plaintiff. Àfter the rejection of 
the car, to wit, November 28th, plaintiff drew back on défendant for 
the amount which it had paid on their draft, to wit $4,882.39, and de- 
fendants paid same. Thereafter, at the instance of Smith, hereto- 
fore referred to, plaintiff authorized défendants to redraw on it for 
the sum of $4,882.39, which they did on December 4th, and plaintiff 
paid the draft on December 7th. Thus it was that plaintiff paid two 
drafts against this one shipment each for the sum of $4,882.39, one 
of which was paid back by défendants. Défendants' payment can be 
treated as a cancellation of plaintiff's first payment, or plaintiff's sec- 
ond paymeht can be treated as a cancellation of défendants' payment. 
It was just as it would hâve been had plaintiff allowed the first pay- 
ment to stand, and défendants had not paid it back. But plaintiff 
overlooked the fact that it had paid a second time this draft for that 
amount made against that shipment. It acted on the idea that its pay- 
ment of the draft had been repaid by défendants, and that was the 
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end of this matter. Thus it was that it claimed that défendants were 
accountable to it for the sum of $3,975.10 only when, if each of its 
several subordinate claims were correct, they were accountable to it 
for $4,882.39 in addition or in ail for the sum of $8,677.49. 

The défendants did not concède the correctness of any one of plain- 
tifif's subordinate claims. They denied the right of plaintiff to reject 
either one of the four shipments. They claimed that it was plaintiiï's 
fault that eàch was in bad condition. The contract provided that "Ar- 
mour cars (i. e. plaintifï's cars) were to be used as much as possible." 
Défendants ordered such cars from plaintifï's agent at Cincinnati on 
November 9th, the next day after the contract was made, but did not 
get one to make a shipment from Cynthiana until November 17th, 
eight days after their order, or one to make a shipment from Marshall 
until November 20th, U days thereafter. In the meantime the tur- 
keys were accumulatihg on their hands, and they had to obtain cars 
from the Merchants' Despatch Transportation L,ine, and they could 
not get them sufBciently to enable them to make proper shipments. 
They were compelled to overload the cars. The bad condition was due 
to this overloading, and the overloading was due to the f ailure of plain- 
tiff to furnish cars promptly pursuant to their orders. Thus it was that 
défendant claimed that it was plaintifï's fault that each of the rejected 
shipments was in bad condition. Possibly it is not without some sig- 
nificance that the shipments rejected were ail in cars of the Merchants' 
Despatch Transportation Line. The shipment in a car of that line on 
November 17th from Marshall was rejected, when one from Cynthi- 
ana on same date in an Armour car was accepted, and a shipment in 
car of that line on November 20th from Cynthiana was rejected, when 
one from Marshall on same date in an Armour car was accepted. De- 
fendant claimed, also, that plaintifï was at fault in the sale of the 
two cars which were turned over to Kimball & Co., to wit. Nos. 9,948 
and 12,303, one from Marshall and the other from Cynthiana. It re- 
fused to comply with defendant's request to turn them over to Fales & 
Co. for sale after they had been rejected without reimbursement for 
the payment of the drafts which défendant had made against the ship- 
ments. This they claim it should not hâve done because at plaintifï's 
instance they had given it a bond with good security protecting it from 
loss by reason of the payment of any drafts to meet just such a case. 
But, as it did not comply therewith, it should hâve had Kimball & Co., 
one of its agencies to whom it turned over the turkeys, to put them on 
the market at once whilst the Thanksgiving trade was on, which they 
did not do. They withheld them from the market until that trade was 
over. This they did because the market was overstocked, and it would 
depress the price on plaintifï's other turkeys to hâve put them on the 
market at that time. Défendants denied, also, that plaintifï's claim 
that the invoice for car No. 8593 was not correct, or that it should 
hâve crédit for the $258.40 paid upon draft for freight on car No. 
12989, x)r that either of the four items which I hâve set forth should 
be deducted or charged against them. It cannot be said that défend- 
ants' claims in each one of thèse particulars was not vt'ithout merit. 
Seemingly they did not put as much stress on the position that plaintiff 
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was responsible for the bad condition of the four shipments referred 
to in not furnishing cars promptly, as that it caused too great a loss 
on the two shipments turned over to Kimball & Co., in that for its 
benefit they were withheld from the market until the Thanksgiving 
trade was over. The four items which plaintiff claimed to be entitled 
to deduct from whatever it was accountable for had very little merit. 
Similar déductions were claimed as against each of the other persons 
and firms with whom plaintiff had had similar dealings, and in each 
instance they seem to hâve been remitted. The main item of $1,577.21 
being one cent per pound on 157,721 pounds is hard to account for. 
Certainly no such déduction should be made on account of the ship- 
ments rejected. Défendants were entitled to hâve plaintiff account for 
the net proceeds of sale without any déduction. The change in the 
invoice of car No. 8593, which it claimed the right to make, involved 
a déduction of 1 cent per pound from the amount of that shipment. 
Thèse five shipments came to 133,113 pounds, which deducted from 
the total amount leaves only 96,608 pounds. I cannot see, therefore, 
where the right to deduct 1 cent per pound on 157,721 pfounds came in. 
Possibly some matter that has escaped me would clear this up. 

Such, then, were the respective claims of the parties when the mat- 
ter of settling their accounts came up between them. They made 
several attempts to settle them without any resuit. The first one was 
at Lexington on January 2, 1906, the next at Cynthiana on January 
lOth or llth, the next at Chicago on January 15th, and the last one 
at Paris on February 16th. On the first and last occasion plaintiff 
was represented by Hurlburt, who had represented it in making 
the contract, and an accountant named Patterson. On each of 
thèse occasions plaintiff made attempts at settlement, and settled 
with other members of the association. On the occasion at Cyn- 
thiana plaintiff was represented by its accountant Patterson, and 
no one else. At Chicago various of its représentatives took a 
hand in attempting to bring about a settlement. Smith was on 
hand on ail of thèse occasions except the one at Cynthiana to help 
bring about a settlement. Finally a settlement was reached at Lex- 
ington on February 27th. The plaintiff was represented in making the 
settlement by Smith alone. Défendants had notified plaintiff on the 
24th that they were going to Lexington on that date to bring suit, 
and, at plaintiff's request, Smith went there to represent it in effecting 
a settlement, and during the negotiations that resulted in the settlement 
Smith had téléphonie communication with plaintiff. In ail the at- 
tempts at settlement and in the final settlement the account between 
plaintiff and the firm of Renaker & Heinrich was taken into considéra- 
tion. That firm had made five shipments from Mt. Sterling. The in- 
voices of those shipments amounted to $10,607.61. The drafts made 
against them amounted to $8,630.93, which deducted from the invoices 
left a balance of $1,976.68 coming to Renaker & Heinrich. The plain- 
tiff claimed the right to deduct from this balance certain items of a 
somewhat similar character to the four items in the other account 
amounting in ail to^ the sum of $535.67, which, if deducted from the 
above balance, left a balance of $1,440.41 due the firm of Renaker & 
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Heinrich. The only dispute as to this accouht was as to the right of 
plaintiff to deduct those items amounting to $535.67. Putting thèse 
two accounts togethei", if défendants were correct in their full position 
that they should be Settled by balancing the payments made on draf ts 
drawn upon the several shipments against the invoices thereof, there 
was due from plaintifif the sum of $8,238.78; i. e., $5,262.10 because 
of the Renaker & Sons account and $1,976.68 because of the Renaker 
& Heinrich account. If, however, plaintifif was correct in its full posi- 
tion, then there was due to it the sum of $7,236.48; i. e., $8,677.49, 
the amount due it from défendants, less $1,441.01, due from it to the 
firm of Renaker & Heinrich. On the idea, however, that défendants 
had paid the first draft for $4,882.39 against the shipmeht of Novem- 
ber 13th in car No. 12989, and hence were not chargeable therefor, and 
plaintifï had not paid the second draft for the same amount, the 
amount due plaintifï from défendants was $4,882.39 less than said sum 
of $7,236.48; i. e., $2,354.09. At some time during the attempts at 
settlement, possibly as early as the first attempt at Lexington on Jan- 
uary 2d, the plaintiff indicated a willingness to square the accounts on 
the basis that its claitri was for the sum of $2,354.09. It reached this 
by allowing the défendants $1,881.49 and Renaker & Heinrich $472.60, 
the two together amounting to $2,354.09. Thèse allowances consisted 
of the four items for shrinkage, etc., amounting to the sum of $1,818.- 
62, which plaintiff had claimed it had the right to deduct from what 
it was accountable for, and $472.60 of the déductions claimed in the 
Renaker & Heinrich account, and $62.87 to square the account. The 
Exhibit 100 filed with the déposition of George N. Tate is a relie of 
this proposition. In makirig thèse allowances plaintiff was doing no 
more than it did with the other members of the association, none of 
whom had suffered any suèh severe loss as défendants had. Défendants 
refused to consider any such {Proposition. At the beginning they asked 
at least as much as $7,000 in settlement. They asked this amount of 
Patterson at Cynthiana on the occasion of his visit there on January 
lOth and llth, and before he left they dropped to as low as $4,000 or 
$3,500. At Chicago they reduced their proposition to $3,000, and then 
after the meeting at Paris on Pebruary l6th, and some time before 
February 24th, when they notified plaintiff that they were going to 
Lexington ori the 27th to bring suit, they in some way communicated 
to plaintiff a willingness to accept $1,500 in settlement. Possibly this 
willingness Was' communicated at the meeting at Paris on February 
16th or earlier. The acceptance of this sum inA'olved the abatement of 
$6,738.78 from défendants' claim and a loss of that amount on thé 
transaction* The plaintiff, as heretofore stated, after beirig so notified 
on the 24th, sent Smith to Lexington on the 27th when and where a 
settlement was effected by plaintiff agreeing to accept défendants' 
proposition to pày $1,500 in full settlement of their claim. Thereupon 
Smith wrbte, aïid défendants signed, a proposition in thèse words and 
figures: 

"Lexington, Ky., February 27th. 1908. 
"Armonr & Co. For the sum of Fifteen Hundred Dollars I agrée to relln- 
quish Armour & Co., for ail clalms I hâve against theni at Marshall aud 
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Cynthiana, Ky., and I further agrée to settle wlth Renaker & Heinrich at 
Mt. Sterling the amount you owe them and when thls money Is pald It wlll 
be settlement in full. S. Renaker & Sons. 

"Renaker & Heinrich." 

At the same time they signed a receipt in thèse words and figures : 

"Lexington, Ky., February 27th. 190S. 
"$1500. Received at Armour & Co., Pifteen Hundred Dollars, it being in 
full settlement for ail turkeys shlpped them during the year 1905 from Mar- 
shall. Ky., Mt. Sterling and Cynthlana, Ky., tnd for ail damages sustained. 
I further agrée to settle the claim that Mt Sterling has against Armour & 
Co. S. Renaker & Sons. 

"Renaker & Heinrich." 

No money was in fact paid that day. Smith transmitted the two 
documents to Armour & Co. It caused another paper in thèse words 
and figures to be prepared : 

"Cynthlana, Ky. Mar. , 1906. 

"Whereas S. Renaker & Sons, Cynthlana, Ky., and Renaker & Heinrich of 
Mt. Sterling, Ky., heretofore during the fall of 1905 entered into contracta 
with Armour & Co. in and whereby they agreed to sell certain turkeys pur- 
chased by them to said Armour & Co., under the terms and conditions of sald 
contracts, référence to which is hereby made, and 

"Whereas, disputes hâve arisen between Renaker & Sons and Renaker & 
Heinrich and Armour & Co., and Kimball & Co., of Boston, Mass. growing 
out of the purchase, sale and handling of said poultry, and 

"Whereas, said matters in dispute hâve been thoroughly gone over and 
thoroughly discussed, and the différence between the varions parties arrived 
at, 

"Therefore in considération of the sum of $1500 this day paid to S. Ren- 
aker & Sons and Renaker & Heinrich by said Armour & Co., the receipt of 
which said sum is hereby acknowledged, S. Renaker & Sons and Renaker & 
Heinrich acting by the varions members of said copartnerships, hereby ac- 
knowledge complète aud full satisfaction of ail matters of différence between 
Armour & Co., and Kimball & Co., themselves and their respective flrms 
growing out of said contracts and each and every shipment and part and 
parcel of sald contracts and release said companies frdm ail claim of llabil- 
ity or damage In any wise growing out of same or connected therewith." 

And on March 5th inclosed same and a check for $1,500 in a letter 
to the National Bank of Cynthiana with directions to deliver the check 
to défendants upon the exécution of the receipt, which was donc. 

In making this settlement as well as in ail attempts at making 
a settlement, plaintiff acted on the idea that défendants had repaid 
the draft of $4,882.39 against the shipment in car No. 12989, and hence 
were not chargeable therefor, and plaintiff had not paid the second 
draft for the same amount. As to this, I hâve not the sHghtest doubt. 
Thereafter, within a week or 10 days, plaintiff discovered its mistake 
as to the payment of the second draft of $4,882.39 on December 7th, 
and that it had settled with the défendants upon the idea that the 
first payment of that sum had been repaid by défendants, and that it 
had not again paid the same amount to them. 

[1] Such, then, are the facts out of which plaintiff 's claim to re- 
cover the sum of $4,882.39 and interest has arisen. What it seeks to 
recover is the amount paid on the second draft against the shipment in 
car No. 12989, the first shipment made by défendants, and interest on 
same. It seeks to recover same on the ground that in agreeing to 



58 191 FEDERAL REPORTER 

the settlement and paying the $1,500 in pursuance to ît by mistake on 
its part at least that payment was not taken into considération. The 
bill allèges that this item in the account was not taken into considéra- 
tion in the making of the settlement by the défendants as well as the 
plaintiff, and that, therefore, its omission was by the muttial mistake 
of both parties. As just stated, I hâve a sure conviction that, so far 
as plaintifF was concerned, this item was not taken into considération 
by it in agreeing to the setjjjement and carrying it out, and that this 
was because of a mistake on its part. I hâve this conviction notwith- 
standing the existence in the record of certain évidence hereafter to be 
referred to. I am equally sure that there was no mistake on defend- 
ant's part in this particular. They had in mind at ail times that in a 
settlement they should be charged twice with the sum of $4,882.39 
and plaintiflf once with that same sum, or, what amounts to the same 
thing, that they should be charged therewith once, and plaintiff not at 
ail. They settled with plaintiff on that idea. It is possible, if not 
likely, that they knew when they settled that plaintiff was acting under 
this mistake. On December 26, 1905, plaintiff sent to défendants an 
itemized statement of their account, and also of the account of Ren- 
aker & Heinrich. The one showed a balance of $3,795.10 due plain- 
tiff, and the other a balance of $1,441.01 due Renaker & Heinrich, 
or a net balance of $2,354.09 due plaintiff. In défendants' account 
they were charged with the payment of the first draft for the $4,882.39, 
and credited with the same amount as paid back by them, but they 
were not charged with the second draft therefor. It is just barely pos- 
sible that défendants did not notice this mistake. They were not asked 
as to whether they did or- not. The showing of the account was so 
différent from what they claimed it should be even with this item in- 
cluded that they may not hâve scanned it closely and noticed the mis- 
take. There is nothing to indicate that, when they settled they then 
understood that plaintiff had not discovered the mistake after render- 
ing the account, or were then laboring under it. No account was then 
or ever stated between them. Yet, notwithstanding this certain mis- 
take on plaintiff's part, I am much persuaded that the plaintiff ought 
not to recover. This is not because the mistake was not mutual. I do 
not understand that in such a case as we hâve hère that it is essential 
that the mistake be mutual. It is because under the circumstances it 
is not équitable that it should recover. It seems to me that $1,500 is 
no more than plaintiff should hâve paid défendants in settlement. The 
évidence makes clear that the plaintiff was at f ault, in that, after it 
had exacted of défendants an obligation to use its cars as much as 
possible, it did not promptly furnish them, thereby compelling défend- 
ants to overload the M. D. T. cars that they had to procure, and, 
further, in that Kimball & Co., its agents, did not put the two 
shipments in cars Nos. 9948 and 12303 at once on the market, if 
not in not complying with défendants' request to turn them over to 
Fales & Co., to sell them without demanding repayment of the draft, 
having a good bond to protect them from loss thereby. It also satis- 
fies me that plaintiff had no right to deduct most, if not ail, of the 
items which it claimed the right to deduct in both accounts from the 
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amount due défendants. As it is, the défendants hâve stood more than 
one-half of the loss on the four shipments in question, and I think 
that was enough for them to stand. I am quite sure that knowledge 
on the part of défendants that plaintiff was advised as to the true state 
of the matter as to which it was mistaken would not hâve led them 
to consent to any better settlement than they did. It would be inéqui- 
table now to hold them to the settlement, and give back to plaintiff his 
$4,882.39 and interest. 

Then, in addition to this, in making the mistake, the plaintiff was 
guilty of gross négligence. It is a fundamental principle of equity ju- 
risprudence that equity will assist only the vigilant. In 1 Enc. L. & 
P., a work which much to the détriment of the profession broke down 
after the issuance of its fifth volume (page 728), it is said : 

"Equity may refuse to relieve against mistakes In an account stated which 
are the direct resuit of the gross négligence of the person who makes them." 

It cites in support of this statement the case of Cannon v. Sanford, 
20 Mo. App. 590, in which it was held that mistakes in the statement 
of an account will not be corrected where -the complainant has been 
guilty of gross négligence. The way in which I make out that the 
plaintiff was guilty of gross négligence is this: I do not know that I 
clearly understand plaintiff's method of bookkeeping. I feel quite sure 
that it keeps a cash account showing money paid out and money re- 
ceived and a ledger to which the items of the cash account are posted. 
It seems that whilst a transaction with another is current it keeps to- 
gether in one place ail invoices, bills of lading, telegrams, drafts, and 
checks paid and memoranda relating to the transaction until it is 
closed, when they are finally audited. In the transactions with défend- 
ants and Renaker & Heinrich this final auditing did not take place 
until a month after the settlement, to wit on April 4th. Now, it would 
seem that the account of December 26, 1905, which plaintiff sent to 
the défendants, and in which the mistake appeared, was made up from 
this file of papers relating to those transactions, and not from any 
cash account or ledger. The first draft for $4,882.39 was not amongst 
those papers. When the shipment in car No. 12989 against which it 
was drawn was rejected, and plaintiff drew back on défendants for the 
amount thereof, their draft was attached to the drafit on défendants, 
and taken up by them when they paid its draft. In running over the 
papers to make up the account the second draft was taken to be the 
first one and défendants' draft as the repayment thereof, and this not- 
withstanding plaintiff's draft was dated December 4th and défendants' 
November 28th. Possibly this would not be sufEcient in itself to make 
out a case of gross négligence on plaintiff's part; but this is not ail. 
After défendants had settled with plaintiff through Smith, they turned 
over to him ail their papers to take home with him to Shelbyville, 
Ky., for the purpose of settling with others, possibly other members 
of the association. In running over défendants' papers he came across 
the account of December -26, 1905, which plaintiff had rendered de- 
fendants. He noticed the two items of $4,882.39 on each side of the 
account canceling one another ; and having personal knowledge of the 
payment of the other draft, payment thereof having been procured by 
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hirriself, he felt that pkintîff had made a mistake in making the séttle- 
ment. Ih the settlement of the accounts of plaintiff witH the various 
members oi the association Smith had acted aS a peacemaker; but 
he did not think it would be right to withhold from plaintiff the 
knowledge which he had obtained. He at once called it up by télé- 
phone and informed it of the fact that it had paid two drafts each 
for the amount of $4,882.39 drawn against the one shipment, and 
had charged défendants with only one, when it had credited them 
with the amount they had repaid. Plaintiff's auditor and possibly its 
assistant auditor and a clerk in the department looked into the matter. 
But in their investigation they confined themselves to the file of pa- 
pers relating to the transactions in nuestion, and made the same blun- 
der as before. Thereupon the auditor called up Smith over the télé- 
phone, and haughtily informed him that they did not pay for things 
twice, and did not do business in that way. His manner was such 
that Smith felt impelled to beg his pardon for meddling in plaintiff's 
affairs, and he then dropped the matter. This transpired on March 
Ist or 2d after the settlernent at Lexington on February 27th, and the 
transmission of défendants' proposition and receipt to plaintiff, but 
before plaintiff had sent its check for $1,500 to défendants accompany- 
ing the stringent receipt which it had its lawyers prépare for défend- 
ants' signature on delivery of the check. This happened on March 5th. 
The plaintiff in settling with défendants and paying them $1,500 under 
the mistake in question failed to heed the scriptural injunction, "Let 
him that thinketh he standeth, take heed lest he fall," or to bear in 
mind one of the business maxims of Swift, another méat magnate, 
"That the big head and a bank account don't go together." 

But in answer to thèse considérations it may be urged that the fact 
that défendants were aware that plaintiff in making the settlement was 
acting under the mistake in question and concealed their knowledge 
from it should deny them any benefît arising therefrom. Possibly fair 
dealing on their part required of them to aiivise plaintiff of the mistake 
if they were aware of it, though possibly question may be made as 
to this in view of the fact that plaintiff's course in driving such a hard 
bargain with défendants was open to criticism. As to this, it is suf- 
ficient to say thàt it has not been made clearly to appear that they 
were aware of the fact that plaintiff was so acting. It is merely a. 
matter of inference that they were so aware from the fact that the mis- 
take appeared in a statement of account transmitted by plaintiff to de- 
fendants two months before the settlement. There is absolutely noth- 
ing else tending to make this out. They were not asked anything as 
to their state of knowledge on the subject. No account was ever stated 
between them. The $1,500 paid was not the balance due upon any 
account made out by either party. It was simply the lump amount 
which the défendants dropped from their demand at the start, $7,000, 
in settlement of their claims. So it is that, under ail the facts and cir- 
cumstances of the case, I do not think that it would be équitable to 
make the défendants pay back this sum of money. 

[2] But this is not ail of this case. There is another feature in it 
which I would be glad if it were out of it, and to which I woul^ make 
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no référence if it were not fair to the plaintiff that I should make 
clear that I hâve considered it and determined what weight should be 
attached to it, particularly in view of the fact that I haye concluded 
that it should be denied the relief which it seeks. It is that it looks 
as if the défendants hâve been impelled to attempt to bolster up a good 
case by deliberate falsification. From plaintiff's standpoint it was im- 
portant for it to make out that it made the settlement acting under the 
mistake in question. Without this it had no case. What I hâve in 
mind is testimony on the part of each of the three défendants, which, 
if true, shows that plaintiff did not make the settlement under any such 
mistake. As heretofore stated, the second attempt at settlement oc- 
curred on January lOth or llth at Cynthiana, when plaintiff's ac- 
countant, Patterson, was there as its représentative. According to de- 
fendant's testimony, Patterson was at Cynthiana three days. During 
that time he went over ail their books and papers, and drew up a 
statement of account between plaintiff and défendants, by which it 
was shown that plaintiff owed défendant $1,500, the âmount at which 
the settlement was had. In this statement the défendants were 
charged with $4,882.39 only once, but were not credited with that 
amount. Of course, this was exactly the same as if défendants had 
been charged with it twice, and credited with it once. In it the plain- 
tiff was charged with the proceeds of the New York shipment, which 
had been rejected, and of the Boston shipment, which had been re- 
jected and sold by Mentzer & Co. As to the two rejected shipments 
sold by Kimball & Co., they were not charged with the proceeds there- 
of which was at the rate of 4 cents per pound, but with what they 
would hâve come to — that in car No. 9948 at 12 cents a pound and 
that in car No. 12303 at 16 cents a pound. This was done according 
to the testimony of défendant S. Renaker pursuant to an agreement 
between him and plaintiff represented by Hurlburt, its poultry depart- 
ment head, at the first attempt at settlement at Lexington on January 
2d. The testimony of the three défendants was that the statement so 
prepared by Patterson was in his handwriting, and that, whilst he was 
there, the défendant Barry Renaker transcribed it on a typewriter, 
making a carbon copy, which was taken by Patterson for plaintiff and 
the original retained by them and produced in évidence. I do not recall 
whether the original writing by Patterson is accounted for or not. 
Possibly it is testified that it was destroyed at the time. I understand 
the effect of the testimony of défendants is that plaintiff then agreed 
to pay them the amount thus found to be due, to wit, $1,500. It is 
not so clear that défendants agreed to accept same in full. 

Now it looks as if this testimony of défendants as to the préparation 
of this account is false, and that knowingly so. Of course, if it is 
true, plaintiff did not make the settlement acting under the mistake 
in question. The circumstances which lead me to this conclusion as to 
the appearance of things are thèse: Hurlburt testifies that he made 
no such agreement with défendants as to the two shipments sold by 
Kimball & Co. at Lexington on January 2d, or at any other time. Pat- 
terson testifies that he did not go over défendants' books and papers 
whilst at Cynthiana on January lOth or llth, and was not there as 
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much as three days. He went there with plaintiff 's papéi*s with a view 
of settling, but no effort was made at settling because défendants let 
it be known that they would net settle for less than $3,500 to which 
they dropped from $7,000, the amount first asked. He did net hâve 
much to do with them, and retumed home without any stating of 
the account between plaintiff and them. The testimony of Hurlburt 
and Patterson, of course, is not sufHcient in and of itself to overthrow 
that of défendants, but this is not ail. Défendants testified that 
the amounts with which plaintiff was charged on account of the two 
shipments sold by Kimball & Co. in the statement of account then pre- 
pared by Patterson had been agreed on by Hurlburt at Lexington on 
January 2d. The défendants introduced in évidence a copy of a letter 
written by them to Hurlburt at Chicago on January 4th, in which 
they say: 

"Will you please advise us If a statement rendered by you on December 
27th. 1905 Is your final décision on tbe two cars of poultry No. 9948 and 
12303. A prompt reply will be appreciated." 

The two cars referred to contained the shipments sold by Kimball 
& Co. This letter hardly permits of an agreement with Hurlburt two 
days before that the plaintiff was to be charged with thèse two ship- 
ments at 12 and 16 cents per pound, respectively, instead of at 4 cents 
per pound, the price at which Kimball & Co. sold them and charged 
in the statement referred to. It is fair to défendants to say that Hurl- 
burt in answer to this letter wrote défendants on January 5th, and 
£aid : 

"Answerlng letter of 4tb, golng to do exaetly as agreed. Are anxious to 
bave you satisfled. Please corne to Chicago Monday or Tuesday our expense. 
Will try adjust everytbing your satisfaction." 

This évidences that there had been some agreernent. But the agree- 
ment may hâve been solely as to the déduction which plaintiff claimed 
from the amount with which it was chargeable. And no doubt Exhibit 
100 dated January 2d is a relie of that agreement. This circumstance, 
however, tending, though it does, somewhat against défendants' tes- 
timony in the particular stated, is not sufficient in connection with the 
testimony of Hurlburt and Patterson to overthrow that testimony. 
But this is not ail. According to that testimony, plaintiff had made out 
lihat it owed défendants at least $1,500 and agreed to pay it, and they 
had ail but agreed to accept it. Yet we find them coming together 
after this twice, once in Chicago on January 15th and another time in 
Paris on February 16th with a view of trying to settle. At Chicago 
défendants wanted $3,000, and it does not clearly appear that they 
came dpwn as low as $1,500 until after the meeting at Paris on Feb- 
ruary l6th. As to plaintiff, apart from the alleged transaction with 
Patterson at Cynthiana on January lOth or llth, it does not appear 
that it at any time indicated a willingness to pay more than $1,000 and 
Hurlburt in his télégraphie answer to défendants' telegram of Febru- 
ary 24th that they were going to bring suit at once, bearing same date, 
said : 

"Eeplying to your message, nnable to get authority to pay $1500 you asit. 
Hope you see your way clear let me send $1000 wbicb I bave autbority for." 
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This does not comport with Patterson having made out at Cynthiana 
on January lOth or llth in a statement embodying items in accordance 
with a previous agreement between défendants and Hurlbiirt that 
plaintiff owed défendants $1500 and agreed to pay it. But this is not 
ail. 

Amongst the members of the Association of Poultry Dealers was 
one J. T. Cannon, a grandnephew he tells us of "Uncle Joe," of Boyd, 
in Harrison county, a neighbor of défendants, and possibly having 
some interest in their contract. He was in Boston when the shipments 
from the varions members of the association began to arrive just be- 
fore Thanksgiving. The ubiquitous Smith was there also. The two 
and another shipper named Connell saw défendants' two shipments in 
cars Nos. 9948 and 12303 when they arrived and were rejected. They 
examined the turkeys carefully, and came to the conclusion that those 
in car No. 9948 were worth 12 cents a pound and those in car No. 
12303 were worth 16 cents a pound, and, if they were placed upon the 
market at that time, they would bring those figures. At some timé 
during the attempts of plaintiff and défendants to settle défendants 
turned their books and papers over to Cannon, who was somewhat of 
a scribe, to make up the account as it should be, charging plaintiff on 
account of the rejected cars other than those sold by Kimball & Co. 
with what the shipmentS' in them had yielded when sold and on ac- 
count of those in the cars sold by Kimball & Co. with 12 and 16 cents, 
respectively. This he did and furnished same to défendants. Accord- 
ing to the testimony of Cannon, this he did about the last of January 
or along in February, long after Patterson had been in Cynthiana on 
January lOth or llth. There is no other évidence as to when it was 
prepared. The statement of account that he drew up made out that 
défendants owed plaintiff $593.82, which deducted from what plain- 
tiff owed Renaker & Heinrich without deducting any of the disputed 
items amounting to about $500 left due from plaintiff close to $1,500. 
In this statement in connection with the item as to shipment in car 
No. 9948 occur thèse words : "At twelve cents, very lowest estimate 
placed on this car by Com't" ; and in connection with the item as to 
the shipment in car No. 12303 occur thèse words: "Very lowest es- 
timate placed on this car by Com't was sixteen cents per pound net." 
The committee referred to was himself, Smith, and Connell, and they 
made thèse estimâtes at Boston as stated. This statement défendants 
subsequently returned to Cannon, and it was placed in évidence in 
connection with his testimony. Now, the statement of account which 
défendants testify was prepared by Patterson at Cynthiana on Jan- 
uary lOth in so far as it relates to défendants' account with plaintiff is 
word for word and figure for figure a copy of this statement of Can- 
non's, prepared the last of January or in February. It contains the 
statements in regard to the estimâtes placed on the shipments in cars 
9948 and 12303 by the committee, which he could not hâve obtained 
from any one except some member thereof, with neither one of whom 
he ever had any communication in regard thereto. The other part of 
the statement relating to the account of Renaker & Heinrich seems to 
hâve been prepared by one who must hâve had before him a state- 
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ment of acGount prepEired by plaintiflf in March after thç discoyery of 
the inistake and whichi plaintiiï's witnesses testified was mailed tp de- 
fendants, the receipt of which they deny. 

But this is not ail. In the statement which défendants testify Pat- 
terson prepared at Cynthiana on January lOth or llth there is credited 
to défendants the sum of $180.21 for expenses to Chicago, Lexington, 
and Paris agreed on by Mr. Hurlburt. This is quite heavy fpr such 
expenses, and may hâve been fixed at that amount so as to leave an 
exact balance of $1,500. But the significance in the itçm lies in the 
fact that ç)^ January lOth or llth, when Patterson is said to hâve pré- 
parée! the statement at Cynthiana, défendants had not been to Chicago 
and Paris, and had not incurred any expenses on that account. They 
did not go to Chicago until January 15th and to Paris until February 
16th. 

Suçh, then, are the reasons that lead me to say that it looks like 
th^t défendants hâve resorted hère to a deliberafe falsification. I will 
not express myself farthçr than that it sq looks. This I do because 
défendants' attention has never been called to either one of thèse cir- 
cumstançes which tells so heavily against the truthfulness of their tes- 
timony in this particular. But in disposing of this case I am bound to 
assume that this testimony is not true, and was knowingly false, and 
consider what bearing it has upon its disposition. Because of it, 
should the case be disposed of otherwise than it would hâve been had 
it not been in the case ? It can affect the disposition of the case only 
in the event that it afïeçts the circumstances upon which I hâve been 
constrained to hold makes it that it would be inéquitable for plaintiiï 
to recover in this case. Those circumstances are that défendants got 
in the settlement no more than they were justly entitled to and the 
mistake on plaintiff's part, particularly after it had been advised by 
Smith that it had paid the $4,882.39 twice was because of gross négli- 
gence on its part. Qf course, this circumstance has no bearing on the 
matter of plaintiff's négligence. If the position that défendants got 
no more than they were justly entitled to depended to any extent on 
their testitnony its falsity would affect this circumstance, on the prin- 
ciple of false in one false in ail. But to no extent does this circum- 
stance dépend on défendants' testimony to any substantial degree. 
Plaintiff's fault in not furnishing cars is made out by written docu- 
ments in thç case. Its fault in the matter of turning the cars over 
to Kimball & Co., instead of Fales & Co., as défendants requested, 
Kimball & Co.'s keeping the turkeys off the market until after the 
Thanksgiving trade was over and the harm that défendants suffered 
by their so doing is made out by the testimony not only of Cannon, 
but of Smith, the friend of ail concerned, whom plaintiff trusted to 
make the settlement on its behalf, and who would not hâve plaintiff 
wronged if he could help it. His testimony is that the shipment of 
turkeys jn cars Nos. 9948 and 12303 were slaughtered or alpiost gi-en 
away, yielding 4 cents a pound, that they were in better condition than 
the shipment in No. 11429 sold by Mentzer & Co., which yielded after 
paying ail expenses 14 cents per pound, that the way they were 
then selling the shipment in car No. 9948 should hâve brought not 



PEATT V. CITT OF CLEVEfcAND 65 

less than 12 cents, and that in car No. 12303 not less thân 16 cents, 
that plaintiff had bought more turkeys than it needed, or that it knew 
what to do with, and on Thanksgiving mcning it had 25 or 30 cars 
on the track undisposed of, and that it had bought the turkeys at a 
high price. He was familiar with every matter of dispute between 
plaintiff and défendants, and he bas stated the account as he thinks it 
should be between plaintiff and défendants, and, according to that 
statement, the plaintiff stiU owes after the payment of the $1,500 the 
sum of $149.23. It follows, therefore, that there is nothing in the 
falsity of this testimony that should lead to a différent disposition of 
the case f rom what it otherwise would hâve been. 

If the reality is as the appearance of things, how, then, did it corne 
about that défendants felt impelled to uphold a good case in such a 
way ? It bas occurred to me that this was the way of it : The taking 
of plaintiff's évidence demonstrated beyond question that in making 
the settlement it acted under the mistake in question. This presented 
quite a serious aspect to défendants. They felt that they had received 
no more than they were justly entitled to, and yet felt that they were 
in danger of having to pay to plaintiff what to them was a very large 
sum of money. They doubted the court's veracity, by which I mean, 
not its character in the matter of truthfulness of statement, but in 
the matter of passion, to see things just as they are and not other- 
wise, or its ability so to do. This was their situation. The idéal 
that "man shall not live by bread alone," which so needs to be up- 
held in thèse times of so much greed and hâte, was not a controlling 
force with them, and they yielded to temptation. 

Let the bill be dismissed at plaintiff's costs. 



PRATT V. CITY OF OLEVELAND et al. 

(Circuit Court, N. D. Ohlo, B. D. DecemlDer 10, 1908.) 

No. 7,532. 

1. Eailroads (§ 113*) — Tbacks— Eelocation— Abuttinq Pkopeety Owneb— 

Damages. 

Under the gênerai law relatlng to the authority of a raîlroad Company 
to relocate its tracks, no right of action arises In f avor of an abuttlng 
property owner who in conséquence of the relocation suffers diminution 
in value or loss from hls Inabillty thereafter to connect hls property by 
swltches or otherwise with the raîlroad tracks. 

[Ed. Note. — For other cases, see Eailroads, Cent Dlg. §§ 351-364; Dec. 
Dlg. § 113.*] 

2. Raileoads (§ 99*) — Gbade Ceossinqs— Abolition— Damages to Pbopebty 

Owneb. 

Eev. St. Ohlo f 3337 — 9, with référence to the abolition of raîlroad 
grade crossings, provides that ail claims for damages must be filed as 
provlded by section 2315. Section 3337 — 10 provides that the ordinance 
for the improvement shall contaln a statement of damages clalmed, or 
likely to accrue. Section 3337 — 12 déclares that the cost of the improve- 
ment Includlng the cost of land purchased or approprlated and damages 
to abuttlng property shall be apportloned according to a prescrlbed mode, 

•For other cases see same topic & § nvmbhb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
191 F.— 5 
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and section 3337 — 15 provtdes that ail claims for damages flled accordlng 
to section 3337 — 9 shall be assessed and determlned accordlng to sections 
2316-2326, Inclusive. Seli, that the damages referred to were the dam- 
ages sustalned to property abuttlng the street, and net to property ahut- 
tlng the rallroad, and that the statute dld not contemplate an allowance 
either agalnst the clty or the rallroad Company of incldental damages to 
an owner of property ahnttlng the rallroad resultlng from hls Inabillty 
thereafter to connect hls property with the rallroad by swltches as he 
had been previously enablâd to do. 

[Ed. Note. — For other cases, see Kallroads, Cent. Dlg. §§ 293-304 ; Dec. 
Dlg. § 99.*] 

At Law. Action by Herbert L. Pratt against the City of Cleveland 
and the Pennsylvania Company. On motion to strike certain parts of 
a pétition. Granted. 

Ford, Snyder & Tilden (Alonzo M. Snyder, of counsel), for plaintiff. 
Newton D. Baker, City Sol., and W. D. Wilkin, Asst. City Sol., for 
défendant City of Cleveland. 

Squire, Sanders & Dempsey, for défendant Pennsylvania Co. 

TAYLER, District Judge. Thîs is an action brought by the plain- 
tiff, Herbert L. Pratt, a citizen of the state of Michigan, against the 
city of Cleveland and the Pennsylvania Company for damages which 
the plaintiff allèges hâve accrued to him in conséquence of the abolish- 
ment of the crossing at grade of Harvard street in the city of Cleve- 
land by the tracks of the Pennsylvania Company. 

Among the items of damage claimed by the plaintif! are certain 
allégations to the effect that, prior to the changes made necessary to 
abolish the grade crossing, the property of the plaintiff adjoined the 
tracks of the Pennsylvania Company as the tracks were then located, 
and that his property was then used for a coalyard, and had then, 
and had had for many years, a switch thereto from the railroad tracks ; 
that, in abolishing the grade crossing, it became necessary and was a 
part of the plan to relocate the railway tracks and to change the grade 
thereof to a grade above the présent grade of plaintiff's property. 
Thèse and other similar allégations the défendant the city of Cleveland 
moves to hâve stricken out. The question raised by this motion is this : 
Can the plaintiff recover, against the municipal corporation and the 
railroad, as damages arising out of the improvement, made under 
authority of Revised Statutes of Ohio, §§ 3337 — 8, 3337 — 17, the dam- 
ages which resulted from a relocation of the line or grade, or both, of 
the railroad company's tracks ? 

[ 1 ] It must be admitted that, under the gênerai law relating to the 
power and authority of a railroad company to relocate its tracks, no 
right of action arises in favor of an abutting property owner who, in 
conséquence of the relocation of the tracks of the railroad, has suffered 
a diminution or loss in his ability to connect his property by switches 
or otherwise with the railroad tracks as theretofore existing. When, 
therefore, the resuit of the séparation of the railroad and highway 
crossings is to so relocate the line or grade of the railroad tracks as 
to eut off access to the adjoining property, may the damages thus ac- 

•For other cases see same toplo & § numebe in Dec. & Am. Digs. 1G07 to date, & Eep'r Indexes 
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cruing be recovered from the municipal corporation and the railroad 
Company ? 

Section 3337 — 9, with référence to this subject, provides that "ail 
claims for damages by reason of such improvement must be filed in the 
manner and within the time provided by section 2315, Revised Stat- 
utes." 

Section 3337 — 10 provides that the ordinance to be passed providing 
for the improvement shall contain, among other things, "a statement 
of the damages claimed or likely to accrue by reason thereof." 

Section 3337—12 provides that "the cost of the construction of the 
improvement in the crossing, including the cost of land or property 
purchased or appropriated and the payment of damages to abutting 
property shall be apportioned as follows." 

Section ZZ27 — 15 provides that "ail claims for damages by reason 
of such improvement, filed in accordance with the provisions of 
3337 — 9, shall be assessed and determined in accordance with the pro- 
visions of 2316 to 2326, inclusive, of the Revised Statutes." 

[2] Taking thèse provisions of the statute providing for the method 
by which grade crossings may be abolished in connection with the gên- 
erai provisions of the statute just referred to respecting the liability of 
a railroad company for damages to abutting property owners by reason 
of its change of line or grade, we are led, as it seems to me, to the inév- 
itable conclusion that the damages referred to in the statute providing 
for the abolishment of grade crossings does net contemplate allowance 
of incidental damages to an owner of property abutting the railroad. 
The abutting property referred to in the statute is the property abutting 
the Street. This becomes more manifest when we discern that in the 
case of an improvement of the street, where abutting property owners 
hâve improved their property with respect to an established grade, the 
property owner always has a right of action against the city where a 
change of grade is made. So the law applicable to the case of a change 
of grade due to the abolishment of grade crossings is to the same efifect 
as the law which allows damages for change of grade for any other 
reason; and, as I hâve already observed, the railroad company would 
not be liable to an abutting property owner for any change in its own 
line. 

It would, therefore, seem that the statute providing for abolishment 
of grade crossings was intended to make provision for the payment 
of such damages as are ordinarily caused by a change of grade of a 
street, and, by requiring the claims to be filed before the improvement 
is commenced, those who are required to pay the cost of the improve- 
ment may be fully advised as to the extremity of the obligation which 
would be laid upon them in conséquence of the making of the im- 
provement. 

Much emphasis is given by counsel for the plaintifï to the case of 
Railroad Company v. Blacker, 178 Mass. 386, 59 N. E. 1020, which 
was a case involving the abolishment of a grade crossing, under a 
statute not dissimilar to our Ohio law. It appears, however, that in 
that case, in order to make the improvement, it was necessary to take 
a strip of land some 16 feet wide and about 800 feet long, belonging 
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to the îaiïdbw'ner, who was alldwed damages on accéiitit of the destruc- 
tion of his railroad facilities, incident to the abolishment of the grade 
and tlttl'taking of his land. Thé dimages allowed to him were damages 
to thé 'reisidue, thus invoking a faittiliar principle and practice in the 
allûwansîë' of damages to landowners a portion of whosè land is taken 
in conséquence of a public improvement. This élément is absent in 
the case at bar and supplies a fundâmental distinction between it and 
the Masisachusetts case. 

It folïows from this that the ttiotion is well taken, and that those 
parts of the pétition which the défendant the citv of Cleveland asks to 
be stricken eut must be stricken out. 



QUINBT V. CITY OF CLEVELAND, OHIO, et al. 
(Circuit Court, N. D. OMO, E. D. June 24, 1911.) 

No. 8,139. 

1. Mu5(iGipAr, CoEPOEATio.NS (§,.^85*) — Eminent Domain (§ 119*)— Hemedt— 

Abolition oï Gbade Ceossinbs— Rights of Abuttin& Ownbr. 
' Wliere an ordlnance for abolishment of a grade crosslng provlded for 
agression of the street two or three feet, and for érection of masonry 
abntmenta and steel columns, fhe abuttlng property owner's damages 
were of two classes; one for change of grade and the other for the érec- 
tion of structures ; for the flrst he must look to the city ; and as to the 
second ùls property rights must be purehased or appropriated by the 
railroad before the work eould proceed. 

[Ed. Noté. — For other cases, see Municipal Corporations, Dec. Dig. § 
385 ; * Emlnent Domain, Dec. Dlg. § 119.*] 

2. CoNSTiTtJTioNAL Law (§ 251*) — Due Pbooess — Limitation of National 

POWEB. 

The flfth amendment to the fédéral Constitution Is a limitation operat- 
ing solely on the national government, and cannot be Invoked by plaiutiff, 
seeklng to enjoin a municipal corporation and a railroad from proceeding 
under an ordlnance aboUshing grade crossings on the grOund that it is 
a taking oî the plaintiflCs property. 

[Éd. Note. — For other cases, see ConsÛtutional Law, Cent Dlg. §§ 726- 
732; Dec. Dlg. § 251.*] 

3. Constitutional. Law (§ 292*)— Due Pbocess of Law— Right on Abuttino 

OWNEES IN StBBETS. 

The State courts must flnally détermine the estent, limitations and the 

qualifications of an abuttlng owner's rights and easements in a street 

[Ed. Note.— For other cases, see Constitutional Law, Dec. Dig. § 292.*] 

4. Bminent Domain (§ 119*) — Additional Bubden on Hiqhwat— Eight of 

Abutting Owneb. 

Under the laws of Ohio, It would seem that the owner of property, 
when a street is dedicafed to public use, retains a proxierty right in the 
hlghway, whlch is as much property as the lot itself, but that, in dedi- 
cating the street, he does so in contemplation of the public uses to which 
the street may be put, and that when the street or hlghway Is used for a 
public purpose, in contemplation of such use, his property right in the 
street is not taken, but may be damaged to some extent, which damage 
he bas the right to recover. 

[Ed. Note. — For otlier cases, see Eminent Domain, Cent. Dlg. §§ 304- 
314; Dec. Dig. § 119.*] 

•For other cases see same toplc & § N0mbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. Eminent Domain (i 75*)— Eight in HiQHWArs— Abolition or Gbade 
Ckossings— Compensation. 

Under Const. Ohlo art. 1, 5 19, provldlng that when private property Is 
taken for making or repalring roads, compensation shall be made to the 
owner, and in ail cases where private property shall be taken the com- 
pensation therefor shall flrst be made, the state Législature was author- 
Ized to pass the grade crossing act (Gen. Code Ohlo, §§ 8863-8907), and 
the munlcipalitles legislating under provisions of that act can. proceed 
with the improvement, and so far as the Improvement relates to an ordi- 
nary change of grade, and Is not an appropriation wlthin the meaning of 
the Ohio laws, they may provide that the compensation be made after the 
Improvement has been completed. 

[Ed. Note. — For other cases, see Bmlnent Domain, Cent. Dig. §§ 198, 
199 ; Dec. Dig. § 75.*] 

6. Municipal Cokpoeations (§ 404*) — Change or Grade of Stbeet— Rights 

or ABUTTING Owner— Injonction. 

An abutting owner was not entitled to enjoin a municipallty and a 
railroad company from proceeding under an ordlnance for the abolition 
of grade erossings on the ground it authorized payment of damages by the 
clt'y only on consent by the railroad company, the railroad company be 
Ing required to pay 65 per cent, of the cost of the, Improvement. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
404.*] 

7. Municipal Corporations (§ 385*)— Grade Crossing Act— Settlement of 

Damages. 

Under Gen. Code Ohio, § 3830, a municipal ity, proceeding under the 
grade crossing act (Gen. Code Ohlo, §| 8863-8907) for the abolition of a 
grade crossing of a railroad, may make settlements of claims for damages 
to abutting owners without judlcial détermination of the amount due. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. i 
385.*] 

8. Municipal Corporations (§ 385*) — Abolition op Grade Crossinos— Va - 

LIDITT OF OBDINANCE— CONTBACT WITH RAILROAD. 

Under Gen. Code Ohio, § 8883, relating to the abolition of grade eross- 
ings by a municipallty, and provldlng that the municipallty and the rail- 
road company shall agrée as to what part of the work shall b€ done and 
flx the amount allowed or credited to the company for doing the work, it 
was no objection to the validity of an ordlnance thereunder, that the 
city therein agreed to pay the railroad company more than 35 per cent. 
of the cost of doing the work. 

[Ed. Note. — For other cases, see Municipal Corporations, Dec. Dig. § 
385.*] 

9. Injunction (§ 12*) — Appkehended Injurt. 

Clalmant, seeklng to enjoin a municipallty and a railroad company 
from proceeding under an ordlnance for the abolition of a grade crossing, 
alleging that the fund provided would be exhausted before plaintiff and 
other abutting owners were compensated, licld to show only apprehended 
Injury, for which injunction would not issue. 

[Ed. Note. — Fer other cases, see Injunction, Cent. Dig. § 12 ; Dec. Dig. 
{ 12.*] 

In Equity. Bill by Edward M. Quinby against the City of Cleve- 
land, Ohio, and others, to enjoin proceedings in enforcement of an or- 
dinance relating to abolishment of railroad grade erossings. Writ re- 
fused. 

•For other cases aee same topic & S numbbb In Dec. ft Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Norton T. Horr and Shirley H. Toiles, for plaintîff. 
Newton D. Baker, City Sol, and W. D. Wilkin, Asst, City Sol., and 
Squire, Sanders & Dempsey, for défendants. 

DAY, District Judge. Edward M. Quinby, a résident and citizen 
of the State of Pennsylvania, has brought this suit asking for an injunc- 
tion against the défendants, résidents and citizens of the state of Ohio. 
It has been stipulated and agreed between the counsel in this case that 
the matters should be, and they were submitted to the court as upon 
final hearing; and that the matters in controversy should be heard 
upon the agreed statement of f acts filed in the case, the bill, the answer 
of the défendants, and the replication. 

The bill urges, in part, that the plaintifï, with other nonresidents of 
the State of Ohio, is seised in fee simple of certain premises located in 
the city of Cleveland on the northerly side of Euclid avenue and the 
easterly side of East Fifty-Fifth street, immediately east and north of 
the premises now occupied and used by the Pennsylvania Company, for 
railroad purposes ; that the premises are of the value of over $500,000, 
and upôn the premises is erected a large brick building used for busi- 
ness purposes; that this building is improved with ail of the im- 
provements incident to city property, and that from the property in 
question is an alley, which is used as a method of ingress and egress, 
extending out from the premises to East Fifty-Fifth street ; that the 
city of Cleveland passed the necessary législation for the abolishment 
of grade crossings, where certain railroads cross certain streets in the 
city of Cleveland ; that in connection vvith said proceedings bonds to 
the extent and amount of $2,000,000 were duly authorized and issued ; 
that in compliance with said législation relating to the abolishment of 
grade crossings, the plaintifï, and others in .interest with him, filed their 
claims for damages with the city clerk in the sum of $70,000; that 
subséquent to the filing of this claim the council of the city of Cleve- 
land passed an ordinance, known as ordinance No. 20,457, which pro- 
vides in substance for the abolishment of grade crossings of the Penn- 
sylvania Company in Cleveland, including the crossing at Euclid avenue 
and East Fifty-Fifth street, and further désignâtes the manner and ex- 
tent of the work to be done ; that the Pennsylvania Company, operat- 
jng the Cleveland & Pittsburg Railroad Company, crosses many 
other streets in the city of Cleveland than those named in the ordinance, 
and that other railroad companies operate at grade across a very much 
larger number of streets than does the Pennsylvania Company; that 
the sections of the city where the Pennsylvania railroad company 
crosses the streets are devoted to manufacturing, mercantile, and busi- 
ness purposes; that the owners of property abutting upon the streets 
named in the ordinance hâve filed claims with the city clerk in excess 
of $2,800,000; that the cost recited in ordinance No. 20,457 of 
$2,975,000 is only an estimate and not binding upon either the city or 
the railroad company; that the estimate will be exceeded by the cost 
of the undertaking in the amount of damage to abutting property 
holders; that the city of Cleveland has exhausted its limitation fixed 
by law for the expenditure of money for the élimination of grade cross- 
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ings without the consent of the electors, and that no further money 
can be secured for that purpose without submission to and a favorable 
vote by the electors of the city of Cleveland ; that it has long been the 
custom of the city officiais, council, and other authorities, in cases of 
authorized public improvements, where the council has decided to 
postpone the judicial inquiry into the claims asserted for damages until 
after the completion of the work to proceed to adjust and settle and 
pay such claims which hâve been agreed upon in settlement; that it is 
the purpose and intention of the city of Cleveland to proceed with the 
work in sections, beginning at the southerly end of the project and 
completing one or more before beginning work on another elevated 
Crossing, and this will postpone the judicial inquiry into the damage 
claim for a period of 3 to 10 years ; that the défendants refuse to pay 
damages without the consent and approval of the Pennsylvania Com- 
pany ; that the défendants intend to permit the Pennsylvania Company 
to do ail of the said work and furnish the plans and material and to 
pay the said oompany therefor as the work progresses, from the 
funds raised for such purpose, 35 per cent, of the cost, together with 
10 per cent, added ; that défendant has in progress negotiations with a 
number of railroad companies aimed at the élimination of grade cross- 
ings, to such an extent that if they proceed with ordinary diligence the 
amount of money expended out of the fund will exhaust the fund 
before there can be a lawf ul détermination of the plaintiff's claim ; that 
the amounts which the city will be required to pay out of the fund to 
the Pennsylvania Company for doing the work called for by ordinance 
No. 20,457 will exceed the sum of $1,000,000; that this money will be 
paid practically in unlawful préférence to the claims of the plaintifï 
and other private owners; that there is a probable and reasonable 
certainty that those payments, together with other payments which are 
contemplated by the city will exhaust the fund provided for by law for 
the payment of said claims when judicially determined; that the plain- 
tifï and others in like position will thereby sufïer irréparable damage 
and be left without any adéquate remedy in law or equity, or other- 
wise; that he will not be able to secure compensation for the dam- 
ages which he will sufïer to his property, and which will resuit in a 
déniai to him of that undelayed justice to which he is entitled by the 
Constitution of the state of Ohio, and in the taking of his property 
without due process of law to which he is entitled by the Constitution 
of the United States and the amendments thereto, more particularly 
the fifth and fourteenth; that the property of the plaintifï would be 
seriously damaged in value by the proposed élimination of the grade 
crossing by the érection upon the street in front of his premises of 
numerous piers to support the tracks of the railroad company, as shown 
by the plans and spécifications of said improvements, and that he will 
be subjected to large expenditures in and about the readjustment and 
reconstruction of his premises to a state of usefulness at the altered 
Street grade, and to a serious loss of rentals which the progress of the 
work will necessitate ; that the loss and damage will amount to more 
than $40,000; that the Pennsylvania Company is now operating on its 
right of way across Euclid avenue and East Fifty-Fifth street two rail- 
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road tracks, and such opération has become, in f act, a public nuisance ; 
that the élimination of the grade crossing provided for by the ordi- 
nance has for its apparent objeçt, the abatement of that nuisance, and 
that the proceeding is taken for the advantage and benefit of the rail- 
road Company ; that the ordinance gives the company a right to operate 
four tracks across both streets, thereby giving the company not only 
immunity from liability for accidents and abating the nuisance now 
maintàined by it, but imposing upon the highway the double burden in 
f avor of the company ; that the improvement is a private improvement 
resulting primarily to the benefit of the Pennsylvania Company ; that 
any postponement of the compensation for résultant damages, or the 
casting of any portion of either the permanent burden or the temporary 
inconvenience upon the owners of adjacent property without prior 
compensation, would be unlawful and inéquitable; that the plaintiiif 
brings this action in bis own right as an owner of property damaged, 
and also as a taxpayer. He further states that the contemplated acts 
of the défendant are unlawful and inéquitable in several particulars. 
And, in conclusion, he prays that the défendants and their successors in 
office be enjoined from proceeding .in any particular in the enforce- 
ment of the ordinance No. 20,457, or of any other corporate action of 
like eflfect, unless the city first make adéquate provision and speedy 
détermination of ail claims lawfully filed for damages resulting there- 
from by a court of compétent jurisdiction; that the défendants be 
enjoined from paying out any of said fund in satisfaction of damage 
claims, unless the amount se to be paid be first determined by a judicial 
'inquiry, and that they be enjoined from paying to the Pennsylvania 
Company more than 35 per cent, of the actual cost or bona fide con- 
tract price for the doing of said work ; and that they be enjoined from 
paying out of the pfoceeds of said bond issue, or from entering into any 
engagement so to do for any other purpose than that declared in the 
ordinance No. 20,457, unless it be made first to appear by détermination 
of the amount due upon said damage claims, or otherwise, that there 
be an available surplus, and then only to the extent of such surplus, and 
also prays for such other further relief to which he may be entitled. 

The défendants filed an answer to the bill of the plaintifï and after 
admitting many of the formai allégations alleged that by a vote of 
the electors of the city of Cleveland at an élection held on July 22, 
1910, an issue of bonds to the amount of $2,000,000 was duly author- 
ized for the purpose of defraying the city's portion of the cost of 
abolishing the railroad grade crossings of streets and highways ; that 
the bonds hâve been sold and delivered and the proceeds thereof in 
a total sum in excess of $2,000,000 is applicable exclu si vely to the 
purposes for which they were issued, and that the Cleveland & Pitts- 
burg Railroad Company, operated by the Pennsylvania Company, 
crosses at grade a number of streets in the city of Cleveland, which are 
not specifically named in any of the resolutions ref erred to, and that 
other railroads operate a number of tracks across various streets in 
the city of Cleveland. 

It is further admitted that the cost récited in the ordinance No 
20,457 of $2,975,000 is an estimate ; that it does not bind the city nor 
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the Pennsylvania Company, but that it was made in good faith upon 
the calculations of compétent engineers and officiais of many years' 
expérience in a like lihe of work. The agreed statement of facts re- 
cites in détail the municipal législation leading up to the issue of bonds, 
and the détermination to proceed with the élimination of varions 
grade crossings in the city of Cleveland ; that the fund reahzed f rom 
the sale of bonds is as foUows; that the estimated cost of $2,975,000 
recited in ordinance No. 20,457 is the resuit of independent calcula- 
tions made by the engineers and officiais of the city of Cleveland and 
the Pennsylvania Company, and its éléments are: 

a. Cost of construction, labor and materials $2,675,000 

Damage to abutting property ownors 300,000 

That no estimâtes of the cost of altering or abolishing grade 
crossings of the Pennsylvania Railroad Company at various other 
streets in the city of Cleveland hâve been submitted. On ail of the 
grade crossing work in the city of Cleveland the plan and method 
of settling, adjusting, and adjudicating damage claims, which is 
provided for in ordinance No. 20,457, was pursued, and never during 
any of such work or the proceedings connected therewith has any 
claimant of damages been unable to obtain the amount agreed upon 
as a settlement of his claim or the payment of any judgment obtained 
upon such claim by reason of any deficiency or inadequacy of the fund 
appropriated for that purpose. That the estimated cost recited in 
the ordinance was prepared by men of expérience in a like line 
of work, and that the term "force account," used in ordinance No. 
20,457, means the actual cost of doing the work, including labor 
and material, with 10 per cent, added to cover the cost of superin- 
tendence and use of tools. That the city of Cleveland has reached 
the limit of bonded indebtedness at présent authorized by law without 
a vote of the electors, but that on the Ist day of October, 1911, the 
city of Cleveland would bave power, if existing statutory authority and 
assessed valuation of property remain unchanged, to issue additional 
bonds to a sum in excess of $6,000,000, without vote of the electors, for 
the purpose contemplated by the ordinance ; that within two weeks after 
the service of notice required by resolution, claims in the amount of 
$2,161,765 were filed, and after thèse two weeks, claims in the amount 
of $225,984 were filed for damages growing out of the improvement 
provided for in ordinance No. 20,457; that in addition to this claims in 
the amount of $446,160 were filed by ownèrs of property which does 
not abut upon any portion of the streets, the grades of which will be 
changed by the improvement; that the Pennsylvania Company intends 
to provide for ail of the work required by ordinance No. 20,457, and 
that the work will be begun at the northerly end of the project and 
prosecuted f rom that point in order as the crossings of the streets are 
reached in the progress of the work. 

The f ollowing matters are complained of in plaintiff's bill : First . 
In the postponement of judicial inquiry into the claim for damages until 
after the completion of the work. Second. In neglecting and refus- 
ing to provide for the payment pf damages, except with the consent 
of the Pennsylvania Company. Third. In attempting to settle and 
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pay any damage daims without judicial détermination of their just 
amount. Fourth. In agreeing to pay to the Pennsylvania Com- 
pany more than 35 per cent, of the actual cost of doing the work. Fifth. 
In entering into other engagements for the disposition of said fund 
to an extent which, if made, will exhaust it before the plaintiiï or others 
in the same situation are paid. In order to intelligently pass upon 
thèse various grounds of complaint, it is essentiai that first of ail a 
correct understanding is had of the extent of plaintifï's injury which 
would resuit f rom the contemplated work. 

A référence to section 8 of the ordinance known as No. 20,457 dis- 
closes the fact that at the intersection of the railroad tracks with 
Euclid avenue and East Fifty-Fifth street, the streets will be depressed 
not to exceed 2.8 feet in Euclid avenue, and 3.3 feet in East Fifty- 
Fifth Street. This section also indicates that masonry abutments and 
Steel columns will be required. The plans and spécifications^ which 
are somewhat incomplète, indicate that piers and columns will be re- 
quired in the construction of this work. The damages to plaintifï's 
property would then be divided into. two classes, damages for change 
of grade, and damages by reason of the érection of the piers and abut- 
ments. That a portion of the damage suffered by the plaintiff would 
be the class of damage contemplated in change of grade cases is es- 
tablished by sevèral décisions, although this matter has not been con- 
sidered to any considérable extent by the courts of Ohio. 

Judge Tayler, in December, 1908, in passing on a motion to strike 
from a pétition in the case of Herbert L. Pratt v. City of Cleveland 
and the Pennsylvania Company, 191 Fed. 65 in the Circuit Court of 
this jurisdiction, says, after quoting certain sections of the Ohio stat- 
utes applicable to the situation at bar : 

"Taking thèse provisions of the statute providing for the method by which 
grade crosslngs may be abolished In conneetioti wlth the gênerai provisions 
of the statute just referred to respeeting the Uablllty of a railroad Company 
for damages to abutting property owners by reason of its change of line 
or grade, we are led, as it seems to me, to the inévitable conclusion that 
the damages referred to In the statute providing for the aboUshment of 
grade crosslngs does not contemplate allowance of încldental damages to 
an "owner of property abutting the railroad. The abutting property referred 
fo In the statute is the property abutting the street This becomes more 
manlfest v?hen we discern that In the case of au improvement of the street, 
-where abutting property owners hâve improved their property wlth respect 
to an established grade, the property owner always has a right of action 
agalnst the city where a change of grade is made. So the law applicable 
to the case of a change of grade due ta the aboUshment of grade crosslngs 
Is to the same effect as the law which allows damages for change of grade 
for any other reason. It would, therefore, seem that the statute providing 
for the aboUshment of grade crosslngs was Intended to make provisions 
for the payment of such damages as are ordinarily caused by the change 
of grade of a street, and, by requiring the clalms to be flled before the im- 
provement is commenced, those who are required to pay the cost of the im- 
provement may be fuUy advised as to the extremity of the obligation which 
would be laid upon them in conséquence of the making of the Inyirovement" 

This same principle is recognized in the case of East End Banking 
& Trust Company v. City of Cleveland et al., 1 Ohio Nisi Prius (N. S.) 
493, afl&rmed by the Circuit Court of the Eighth Judicial Circuit of 
Ohio. 
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Again, the Suprême Court of Ohio, in the cases of Schimmelmann et 
al. V. Lake Shore & Michigan Southern Railroad Co., 83 Ohio 
St. 356, 94 N. E. 840, expressly recognizes the doctrine that the dam- 
ages for the abolishment of grade crossings, in so far as the municipal- 
ity is concerned, is similar to the ordinary change of grade cases. 

In référence to the piers and abutments, in my opinion, the damages 
resulting from the érection of thèse necessary incidents to the structure 
are covered by section 8888 of the General Code of Ohio, which pro- 
vides that before the improvement can proceed the railroad company 
must appropriate the interest of the property holders necessary to per- 
mit the érection of piers or supports to the structure necessitated by 
the proposed improvement. 

[ 1 ] The plaintifï in this action, then, must look to the city for dam- 
ages resulting from change of grade, and if he is damaged by the érec- 
tion of piers and abutments, ail incidents of the structure, his property 
rights in référence to such matters must be purchased or appropriated 
by the railroad company before the actual work of the improvement 
can proceed by the érection of structures afïecting his property rights. 

In support of the first ground of complaint, the plaintifï relies upon 
constitutional grounds, and specifically relies upon the fifth and four- 
teenth amendments to the Constitution of the United States, and 
section 19 of article 1 of the Constitution of Ohio. 

[2] The fifth amendment to the Constitution of the United States is 
a limitation, operating solely upon the national government, and need 
not hère be considered. 

The fourteenth amendment to the Constitution of the United States 
provides : 

"No State shall make or enforce any law whleh shall abridge the privi- 
lèges or immunitles of citizens of the United States ; nor shall any state de^ 
prive any person of lif e, libei'ty, or property, without due process of law ; 
nor deny to any person within its jurisdiction the equal protection of the 
laws." 

[3] In order for this fourteenth amendment to hâve application in 
the case at bar, it is important to inquire whether any property is 
taken within the contemplation of the law. It has been established 
that the state courts must finally détermine the extent, limitations and 
the qualifications of an abutting owner's rights and easements in a 
Street. Sauer v. City of New York, 206 U. S. 547, 548, 27 Sup. Ct. 
686, 51 L. Ed. 1176. 

[4] An examination of the Ohio authorities détermines and defines 
the property rights of the plaintifï. If, then, in so far as the city of 
Cleveland is concerned, the right of relief to which the plaintilï is en- 
titled is similar to that of a claimant in an ordinary change of grade 
suit, it is apparent that many of the difficulties of the situation are 
disposed of. The development of the peculiar doctrine which prevails 
in Ohio, in référence to the consequential damages resulting from the 
change of grade of a street has been so of ten traced by the Ohio courts 
and so often commented upon, that it is not necessary to refer to 
thèse décisions at this time. A careful reading of ail the Ohio dé- 
cisions seems to indicate that the owner of property, when a street is 
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dedicated to public use, retains to himself a distinct property rîght in 
the highway, Which is as much property as the lot itself, but that in 
dedicating thé Street he does so in contemplation of the public uses 
to which the street may be put, and that when the street or highway is 
used for a public purpose, having in mind and in contemplation such 
use, his property right in the street is not taken, but may be damaged 
to some extent, and the right to recover such consequential damage 
is recognized by the Ohio courts. 

Article 1, § 19, of the Constitution of Ohio, reads as foUows: 
"Prlvate property shall ever be held Inviolate, but subservlent to tue pub- 
lic welfare. When taken In tlme of war or otber public exigency, impera- 
tlvely requlrlng Its Immédiate selzure or for the purpose of making or repair- 
Ing roads, which shall be open to the public without charge, a compensation 
shaU be made to the owner, In money, and in ail other cases where private 
property shall be taken for public use, a compensation therefor shall flrst be 
made In money, or flrst seciired by a deposit in money." 

The improvement contemplated and the statutes governing such im- 
provement are justified under the police power of the state. The 
General Code provides (section 3714) that: 

"The conncil shall hâve the care, supervision and control of public hlgh- 
ways, streets, avenues, alleys » * » within the corporation, and shall cause 
them to be kept open, in repalr, and free from nuisance." 

The Suprême Court in the Schimmelmann Case, hereinbefore re- 
ferred to, recognized the fact that the abolishment of grade crossings 
is a commendable purpose, bénéficiai to the public, and that the plaintifï 
would be entitled to recover substantial consequential damages. 

In the case of Cohen v. Cleveland, 43 Ohio St. 190, 1 N. E. 589, 
which has many similar- features to the case at bar, the court in its 
opinion at page 193 of 43 Ohio St., at page 590 of 1 N. E., says : 

"He Is not entitled to compensation under the letter of the Constitution, 
article 1, § 19, 'but may be entitled to such compensation in anaiogy to that 
provision. Injuries resulting from the change of established grades in 
streets, and without négligence or malice, and other Injuries of a kindred 
charaeter, hâve been held to afford ground for the recovery of damages 
agaiust municipal corporations." 

In the case of the City of Toledo v. Preston, 50 Ohio St. 361, on 
page 366, 34 N. E. 353, on page 355, the Suprême Court of Ohio 
said: 

"Section 5, of article 13, does not apply to cases of property taken 
to coustruct roads which shall be open to the public without charge. In 
which class the streets of our towns and clties belong. The rlghts of the 
owners of property taken ahd applied to Buch use falls within the protec- 
tion guaranteed by section 19, of article 1, by the provisions of which com- 
pensation is not required to be made before the property is taken." 

[5] In so far as the first complaint of the plaintifï is concerned, I 
am of the opinion that the damages to his property are such damages 
as would arise in an ordinary change of grade case, and that bearing in 
mind the provisions of article 1, § 19, of the state Constitution, it is 
compétent for the state Législature to pass such législation as the so- 
called grade-crossing act (Gen. Code Ohio, §§ 8863-8907), and that 
the municipâlities legislating under the provisions of that act can 
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proceed with an improvement such as the one involved in this case, 
and in so far as the property rights in question are concerned, provide 
that compensation be made after the improvement has been completed. 
This is work of a great pubUc necessity and importance, and an appli- 
cation of any other doctrine would neither be équitable nor in accord- 
ance with the Ohio décisions. 

By the provisions of section 8888 of the Ohio General Code, the 
plaintiff is afforded a complète and adéquate remedy in so far as the 
érection of piers or abutments is concerned, inasmuch as the railroad 
Company must either purchase or condemn his property rights before 
any piers or abutments can be erected which would in any way inter- 
fère with his property in f ee, or the property rights connected with it. 

[6] Second. In neglecting and refusing to provide for the payment 
of damages, except with the consent of the Pennsylvania Company. 
This ground of complaint is evidently based on the twenty-fourth sec- 
tion of ordinance No. 20,457, the claim being made in argument that 
the city has placed it beyond its powçr to settle any damage except 
upon consent of the attorneys of the Pennsylvania Company. It is 
difficult to perceive how this contention is sound; the railroad Com- 
pany being required to pay 65 per cent, of the cost of the improvement. 
it is only reasonable that it should be represented in the détermination 
of damage claims, and in their adjustment juid settlement. 

[7] Third. In attempting to settle and pay any damage claims with- 
out judicial détermination of their just amount. It is generally rec- 
ognized that a municipal corporation, the same as an individual, unless 
otherwise expressly prohibited by statute, has the samé power to 
ad just, arbitrate and settle disputed claims as any one else. Spring- 
field V. Walker, 42 Ohio St. 546. The grade crossing act nowherc 
prohibits such settlements, and the rîght to make adjustments is rec- 
ognized in the statute relating to municipal corporations, especially 
section 3830 of the General Code. 

Fourth. In agreeing to pay to the Pennsylvania Company more 
than 35 per cent, of the actual cost of doing the work. Section 
23 of the ordinance, known as No. 20,457, provides, in substance, 
that ail work to be done by the railroad company under the provisions 
of this ordinance, by which the city is required to pay part of the cost, 
shall be done by contract or "force account," said contract or "force 
account" being approved by the city engineer before the work is 
commenced. Payments to be made upon said work to be by monthly 
estimâtes and approved by the city engineer and the chief engineer 
of the railroad company, based upon said contract or "force account" 
within 30 days of the rendering of such monthly estimâtes. The 
éléments of the "force account," as I understand it, are actual cost 
to the railroad company of material and labor, plus 10 per cent, added 
to cover the cost of superintendence and use of tools. 

[8] That such procédure is légal is established by section 8883 of the 
General Code, which provides, as f ollows : 

"Soch municipallty and railroad company shall agrée as to what part of 
the work shall be done, and also flx the amouot which shall be allowed 
or credited to the company for doing the wçrk." 
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It simply allows the party doing' the work compensation for accom- 
plishing such work. 

Fifth. In entering into other agreements for the disposition of 
said fund to an extent which, if made, will exhaust it before the plain- 
tiff or others in the same situation are paid. 

[9] I do not think this daim is supported by sufficient évidence to 
entitle the plaintiff to the équitable relief he seeks. The législation 
passèd by the city, taken as an entirety, does not provide that the total 
amount of the city's portion of the cost of eliminating the crossings 
shall be paid from the $2,000,000. On the contrary, it appears that 
estimâtes hâve been made by experienced persons, and the municipal 
authorities are presumed to act in good faith, with a reasonable regard 
for the rights of the citizens and property owners of the municipality. 
The court cannot grant an injunction for a mère apprehended injury ; 
the injury must be made to appear with reasonable certainty. The 
municipality has said that the fund established is sufficient, and there is 
no évidence sufficient to show anything to the contrary. The évidence 
does not establish the f act that the fund appropriated by the city to 
meet claims for damages is inadéquate. Taking into considération the 
bill, the answer, and agreed statement of facts, the inadequacy of the 
fund is certainly not established. The city of Cleveland is undoubtedly 
responsible, and inasmuch as the plaintiff's claim bears interest from 
the time of the change of the grade of the street, he has a full, com- 
plète, and adéquate remedy. The t:ity is made the responsible party to 
this contemplated improvement and cannot escape liability therefor. 
The plaintiff has complied with the condition précèdent contained in 
the statutes as to filing of claim for damages, and by proceeding under 
the statutes and having obtained a judgment, the same would either be 
paid out of the fund provided for that purpose, or under the provi- 
sions of section 4517 of the General Code, the judgment must be paid 
by the sinking fund trustées; 

There can be no weigîit to the contention relating to the application 
of the Ohio décisions which establish the doctrine that where a street 
is put to a use which is not within the purpose of its original acquisi- 
tion, but which constitutes the placing of an additional burden upon the 
abutters thereto, there is in effect a taking, for which compensation 
must be first made; it not being for the making of repairs to roads 
and the use not being within the contemplation of the parties when the 
street was dedicated to public use, or acquired for a public highway, 
inasmuch as any property rights which are interfered with in this 
manner must be purchased or acquired by the railroad company un- 
der the provisions of General Code section 8888, in the grade crossing 
act, and section 22 of ordinance No. 20,457. 

The plaintiff then has.his remedy as in an ordinary change of grade 
case, in so far as the municipality is concerned, and neither the rail- 
road company nor the city can erect piers, abutments, or similar struc- 
tures until the plaintiff is first compensated for such injury as would 
resuit therefrom, as the requirements of the statutes are plain in 
référence to the railroad company's duty to make such compensation 
under General Code section 8888. 
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The work contemplated is one of great importance to the munîci- 
pality and its citizens. It is planned to protect and save life. No sub- 
stantial rights of the plaintiff are taken from him without due process 
of law, but, on the contrary, he has a full, complète, and adéquate 
remedy for every damage resulting to him, be it direct or consequential. 
No private right of his would be conserved by the granting of the 
injunction, and the same will therefore be refused. 



THE MARIE PALMBR. 

THE EDGAR F. CONET. 

(District Court, E. D. Georgia, S. D. Septetnber 30, 1911.) 

1. TOWAGE (§ 11*) DUTIES OF TUG TO TOW— OBLIGATION TO EXERCISE SkILL 

AND CaEE. 

While the owner of a towlng vessel does not liisure agalnst marine pér- 
ils, he is bound to the exercise of that degree of eare and sUllI which 
navigators of prudence usually employ in such service, and is bound to 
know the waters, the channels, and well-defined currents, and such well- 
deflned shoals as bave been for a sufflcient length of tlme marlied by the 
government, and àll other dangers known generally to men experienced 
in navigation. 

[Ed. Note. — For other cases, see Towage, Cent. Dlg. §§ 11-23; Dec. 
Dig. § 11.*] 

2. TowAGE (§ 15*) — Stkanding of Tow— Evidence oe Tug's Négligence. 

The (act alone ol the stranding of a tow on a well-known shoal may 
afford strong presumptive évidence of fault on the part of the tug. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 34; Dec. Dig. 
§ 15.*] 

3. Towage (§ 11*) — Stbanding of Tow— Négligence of Tug. 

The four-masted schooner Marie Palnier, bound from a northern port to 
Savannah with cargo, encountered heavy weather off Hatteras, and put 
in to a North Carolina port, where it was found by a board of survey 
that she was leaking, but could proceed under tow, and respondent's tug 
was employed to take her to Savannah for an agreed price. The vessels 
started on a clear day with a light breeze, and had proceeded 85 miles, 
when, shortly after dark, the schooner stranded on Frying Pan Shoals, 
and became a total loss. Thèse shoals are among the best known and 
most dangerous on the Atlantic coast, and their position is indleated 
by llghts maintained by the goa'ernment. The vessels should bave gone 
to the eastward of the Cape Fear gas buoy, which showed a llght every 
alternate flve seconds, but the stranding occurred 4^^ miles to the west- 
ward of It. The schooner, which had taken soTindings, a short time be- 
fore hailed the tug, and asked If they were not too far in shore, but 
was answered that they were going ail right. There was a déviation in 
the compass of the tug, and the card for its coiTection was not at hand, 
nor were any observations taken of the lights. The navigators apparently 
mistook the Cape Fear light 14 miles to the westward and 159 feet high, 
for the gas buoy, the llght on which was différent, and only 18 feet 
above the water. Held, that they failed to exercise proper skill and 
eare, and that the tug was Uable for the loss of the tow. 

[Ed. Note. — For other cases, see Towage, Dec. Dig. § 11.*] 

4. Shipping (§ 208*) — Limitation of Owner's Liability— Peivitt of Ownee. 

The législation of Congress for the limitation of liability of shlpowners 
should be construed liberally for their protection, and the fact that the 

*For otber cases see same topic & S numbeb In Dec. & Am. Diga. 1907 to date, & Rep'r iQdexea 
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ma^ter of a tug, through whose fault a tow was stranclea and lost, was 
a dkector In the corporation owner, Is net In Itself sufficlent to establish 
the privity at the owner In èueh sensé as to deprlve It of the right to 
limlt Its llabllity under the statnte. 

[Ed. Note. — For other cases, see Shipplng, Dec. Dlg. § 208.» 
Limitation of owner's llabllity, see note to The Longfellow, 45 0. 0. 
A. 38T.] 

In Admiralty. Suit by Arthur C. Chaney, as master of the schoon- 
er Marie Palmer, against the tug Edgar F. Coney, South Atlantic 
Towing Company, claimant, American Agricultural Chemical Com- 
pany, intervener. By an amendment to the answer, claimant presented 
a pétition for limitation ®f liability. Decree for libelant and intervener 
and granting the pétition for limitation of liability. 

HoWard M. Long, for libelants. 

Edward E. Blodgett, for carpo owner. 

J. p. K. Bryan and Jos. W. Bennet, for claimant. 

SPKÊR, District Judge. On the Ist of December, 1909, the schoon- 
er Marie Palmer was stranded upon the Frying Pan Shoals, near 
Cape Fear, on the coast of North Carolina. The schooner had four 
masts, and had a carrying capacity of about 3,100 tons. She was nine 
years old,i and was owned in New England by William F. Palmer and 
others. In the month previous to the accident, she had been docked 
at Perth Amboy, N. J., and was put in good order. She was caulked 
thoroughJy, and, after caulking, the seams were cemented. She was 
then elassed as "A 1." Taken off the dry docks, she was immediately 
brought tô Cartaret, N. J., and was loaded with a little more than 
2,600 tons of fertilizer in bulk and 34 tons of empty bags for a voy- 
age to Savannah. She was under the command of Capt. Arthur C. 
Chaney, a compétent and qualified master. He and his f ather owned 
two si^çty-fourths interest in the vessel. On her voyage near the Vir- 
ginia capes, the schooner encountered very heavy weather. When off 
Cape Hatteras, Capt. Chaney f ound that some of the fertilizer in the 
Cargo K|ià been carried down by the waves taken aboard in such man- 
ner as to choke ail of the purhps save one. The schooner had aux- 
iliary steam power to work the pumps and for other purposes. She 
had threé pttmps, two of the six-inch and one two-ineh suction. Only 
the latter could be worked when the schooner, on account of threat- 
ening conditions, sought a harbdr in Lookout Bight, near Beaufort, 
N.; C. This was donc to clear her pumps, and bave an officiai survey 
niade of the cargo from the conditions brought about by the storm. 
The report of the surveyors is in évidence. The surveyors found, as 
appears f rom; their report, that the schooner was leaking four inches 
an iiour^ and should be towed.to her port of destination. The tug Ed- 
gar Fi Goncy of Brunsvick, Ga., was at the time lying in the harbor 
of Norfolk, Va., and she was engaged to tow the schooner from Look- 
out Bight tô Savannah for the sum of $525. 

The Palmer and the Cphey were old acquaintances, as was Capt. 
Lomm, the mas|:'er qf the Coney, and Capt. Chaney, the master of the 

*For other cases séè f aûié topio & i numeee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Palmer. The évidence strongly preponderates to show that, when the 
Coney arrived alongside of the Palmer, Capt. Chaney explained to 
Capt. Lomm why towage was necessary. There can be no fair doubt 
on this subject. On the morning of December Ist the Coney, having 
taken the Palmer in tow at a point north of Wilmington, and about 
10 miles south of Cape Lookout, proceeded on her voyage. The 
weather was most propitious. The day was clear. There was a breeze 
of eight miles an hour from the northwest following the Coney and 
her tow. Several sails were set on the schooner at the request of the 
officers in command of the tug. AU of thèse conditions continued. 
About half past 6 o'clock in the evening, according to the time kept 
by the tug (Central time), and about half past 7 by the schooner's 
time (Eastern time), the Palmer was towed aground on Frying Pan 
Shoals, one of the most familiar shoals of that dangerous coast. The 
fine weather continued that night, and the next day, but in a very 
• few hours, notwithstanding the efforts on the part of the Coney, and 
other tug boats, and a United States revenue cutter, the Marie Palmer 
was a complète wreck. Under the circumstances it could not hâve 
been otherwise. After the stranding on a shoal so exposed, the Palmer 
was exposed to the f ull force of the sea, and the sands along that coast 
hâve been more than once judicially held to be of the most treacher- 
ous character. The fate of the United States sloop of war Huron, 
wrecked to the northward, and the City of Savannah, to the south- 
ward, and many other ill-fated vessels, hâve demonstrated that not 
only is the stranded vessel ordinarily lost, but that it soon sinks in the 
sand and disappears from sight. See the Agnes I. Grâce (D. C.) 
49 Fed. 662. Indeed, thèse and the contiguous waters hâve been called 
the "graveyard of the Atlantic." 

EHiring the voyage the Coney was commanded by Capt. Lomm, her 
master. He had no license as such north of Wilmington, and in the 
waters where the Palmer was towed aground. He was, however, as- 
sisted by Capt. Myers, who was a licensed master and Atlantic coast 
pilot. It appears from the évidence that Capt. Myers laid the course. 
The tow was started at 6:50 a. m. Myers then went to breakfast and 
Capt. Lomm took command, and remained in charge until after 1 1 :20 
a. m. At this time Myers came on deck, took an observation, and 
endeavored to locate the position of the tug and the schooner. There 
was no chronometer aboard the tug, and after ascertaining the latitude, 
in order to take the longitude, Capt. Myers resorted to the lead. He 
got 15 fathoms of water. There were no other soundings taken until 
âfter the schooner had been towed aground, although immediately 
thereafter Capt. Lomm ordered soundings to be taken. Until 1 :30 
p. m. the tug had been steering S. W. ^ S-, according to the tug's 
compass. It was, however, shown that there was considérable dé- 
viation in the compass of the tug. The card showing the déviation 
was not where the pilot, quartermaster, or helmsman could see it, but 
was locked up elsewhere. Capt. Myers had charge of the navigation 
of the tug from 1 :30 p. m. until 6 p. m. in the evening, Central time, 
when Capt. Lomm again took charge. Myers went below, and Lomm 
remained in charge until after the schooner was stranded. This was at 
191 F.— 6 
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6:50 p. m. according to the tug's time, and 7:50 p. m. according to the 
time of the schooner. This appears from the report of Capt. Myers 
as coast pilot to the United States steamboat inspectors, at Jackson- 
ville, Fia. Capt. Myers stated that he regretted to report that he "got 
the Marie Palmer aground on Frying Pan Shoals." 

While there were no soundings taken on board the tug, except as 
above mentioned, the officers of the schooner did not omit a duty so 
imperative in thèse waters. It is not in dispute that a short time be- 
fore the schooner grounded the second mate of the schooner, under 
oVders from Capt. Chaney, was sounding, and got eight fathoms of 
water. This was at once reported to Capt. Chaney of the schooner, 
who called the first mate and instructed him to hail the tug's captain, 
and tell him that he was getting the schooner too close to the land. 
The schooner's witnesses fix this incident at 20 minutes and the tug's 
witnesses at 10 minutes before the stranding. The witnesses for the 
Palmer testified that the first mate hailed the tug, and called to Capt. 
Lomm, "You are taking us too near the land," to which Capt. Lomm 
replied, "We are going ail right." This, the libelant's witnesses state, 
was ail of the conversation. On the other hand, the witnesses for the 
tug testify: That the mate hailed Capt. Lomm and asked, "Are you 
not taking us too close to land?" To which Capt. Lomm replied: 
"We are going ail right. The chart gives us plenty of water. Don't 
you see the buoy on our starboard side?" That the officers of the 
schooner replied, "We do not- see the buoy," to which Capt. Lomm 
said, "Don't you see the buoy?" and there was no reply from the 
schooner. Immediately after the conversation between the tug and 
the schooner, the second mate of the schooner sounded again, and got 
five fathoms of water, and, in order to make sure of the sounding, 
threw his lead, and, before he could get his sounding the second time, 
the schooner struck. It appear^ from the évidence that at no time 
thereafter, despite the efforts of the Coney and other tugs and a rev- 
enue cutter, the Seminole, was the schooner under control, or in any 
effective sensé released from her hopeless position. The buoy to 
which the tug's witnesses referred was the Cape Fear gas buoy, at 
that time placed abôut 18l^ miles in an easterly or southeasterly direc- 
tion from Cape Fear Light. So dangerous are thèse waters that the 
government has established there the following aids to navigation: (1) 
The Cape Fear Light. This is a lighthouse on the upper end of 
Smith's Island, and is 159 feet in height. It is described in the gov- 
ernment publications as a "flash light." It flashes every 10 seconds. 

(2) Cape Fear • gas buoy, showing a light for five seconds, and 
eclipsed for the same period. It is anchored abo.ut 181/2 miles from 
Cape Fear Light. The light of this buoy is about 18 feet above the 
surface of the water, and is illuminated by acétylène gas. It marks 
about the same spot which the Cape Fear lightship formerly occupied. 

(3) The Cape Fear Hght vessel. This is anchored about IIV2 miles 
from the gas light buoy just described, and is therefore about 30 miles 
from the Cape Fear lighthouse. It shows two fixed lights for a dis- 
tance of about 12 miles. It formerly occupied about the spot where 
the gas buoy is now placed, and was moved by the government in 
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1808 because of certain lumps which had been located to the seaward 
of the gas buoy. The government publications fix the visibility of the 
gas buoy at 8.85 miles. 

It is plain from the testimony of the tug's witnesses that about one 
hour and twenty minutes before the stranding, at 5 :30 p. m. Central 
time, Capts. Myers and Lomm had both sighted the light on the star- 
board side of the tug. This light they say flashed for five seconds, 
and was eclipsed for five seconds, and they concluded that this was 
the gas buoy. They, however, tpok no bearing of the light, but judged 
that it bore about three points off the starboard bow of the tug. 
lyomm and Myers both testified that this light was still visible to them 
at the time they repHed to the bail of vvarning from the tug, and that 
they referred to it when they asked the schooner's officers if they did 
not see the gas buoy on the starboard side. It further appears that 
never on any previous occasion had Capt. Lomm or Capt. Myers seen 
the gas buoy. The night was spent by the tug in attempting to tioat 
the schooner. This faihng, at Capt. Chaney's request, the tug took 
the latter to the life savings station on Smith's Island. Thence he 
went to Southport, N. C, to secure additional assistance to float the 
schooner. During his absence, the Seminole and the Coney pulled on 
the schooner, but she remain hard and fast aground, and ail efforts 
to float her were soon abandoned. The next day the tugs Alexander 
Jones and Sea King came eut, and stripped the schooner of her sails, 
rigging, ropes, and furniture. She was then abandoned. Capt. Chan- 
ey and his crew, with the material salved from the schooner, were 
taken to Wilmington, N. C. A subséquent effort was made to save the 
schooner, but she had gone to pièces on the shoals, entaiHng a total 
loss of the vessel and cargo. 

For the loss of the Palmer the libel was filed, and the owners of 
the cargo bave presented their claim by intervention. The testimony 
has been fully taken, a large part of it in the présence of the court, 
and the rest by dépositions or by examining the witnesses before Hon. 
Paul E. Seabrook, acting as master in admiralty. 

Proctors of the respective parties bave been fully heard in oral ar- 
guments, and leave to file briefs was on application granted, but on 
account of the illness of Mr. J. P. Kennedy Bryan, one of the proctors 
for the claimants, his brief and certain additional évidence which he 
wished to submit did not reach the court until the 20th day of the 
présent month. The answer of the claimant respondent dénies that 
the schooner was seaworthy, or properly equipped, and insists that the 
contract of towage was induced by fraudulent concealment, namely, 
that the schooner was badly leaking and unseaworthy; that the 
schooner's pumps were so choîced that they could not work at the time 
that she grounded on the Ist of December ; that the master and crew 
of the tug continued in the work of salving the vessel until December 
3d, when they were compelled to leave the schooner to save their own 
îives. The respondent admits that the stars were shining at the time 
of the stranding, that the wind was light, about eight miles an hour 
from the west northwest; that the course pursued was customary and 
usual ; that, on account of the unseaworthy and leaky condition of the 
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. schooner, èhe was constantly sheéring, making ît difïîcult for the tug 
to steer and keep her true course; that the tug was properly com- 
manded and equipped, and that the course was proper and qsual ; that 
the course from Lookout Bight to Frying Pan Shoals was about 85 
miles across the open sea and its variable and unknown currents ; , that 
about 5:30 p. m. Central time, as the tug with the tow approached 
Frying Pan Shoals, a ïïght was seen on the starboard side; that the 
officers commanding the tug, in the exécution of their best judgment 
and skill, determined that this was the Cape Fear shoals gas buoy, 
and, when a beam of light at 6:30 p. m., the course, which had been 
Southwest by south since 1 :30 p. m. was changed to southwest % west 
by direction of the United States coast pilot navigator on board the 
tug (Capt. Myers) ; that at about 6 :40 p. m. the captain of the schoon- 
er hailed the tug with a mégaphone, and said, "Are you not puUing 
me toc close in hère?" whereupon the master of the tug answered, 
"No; the chart gives us plenty of water hère. We hâve the gas 
buoy on our starboard beam. Don't you see the gas buoy?" The 
master of the schooner answered "he did not see any buoy." In an- 
swer thereupon the master of the tug again said, "Why, don't you 
see thb f as buoy on our starboard beam?" to which the master of the 
schooner made no reply, and the tug continued its course, and the 
schooner followed the tug without further communication. 
The answer continues: 

"That the weather was hazy on the horizon. At about 6 :50 p. m. (Central 
time of tug) the schooner suddenly grouuded, and upon the grounding of 
the schooner suddenly the hawser parted. Thereafter the schooner blew 
several steam whlstles, and the tug ran up close to the schooner, and told 
them to haul in the hawser, as It had parted close to the tug. After the 
hawser was got in by the tug, the tug eontlnually puUed the schooner in an 
opposite direction to which it had gone aground, and succeeded in swinging 
the head of the vessel to the north and eastward. At times the schooner 
swung and moved ahead a little, but the tug was unable to relieve her that 
night because of the water In the schooner." 

The answer contains much else alleged to hâve occurred after the 
stranding, which is not deemed material. There is a further complète 
déniai of any fault whatever, unskillfulness, or négligence on the part 
of the tug, or its master, or Pilot Myers ; that the officers of the tug 
used their best judgment and skill. It is further insisted that the 
stranding of the schooner was due to the willf ul négligence of its mas- 
ter, which was the proximate cause of the stranding and the loss of 
the schooner and the cargo, and that the concealment by the master 
and the owners of the true condition of the Marie Palmer, to wit, that 
she was leaking badly and her pumps choked, was a fraudulent con- 
cealment affecting the contract of towage, and was négligence, and was 
the proximate cause of the loss of the schooner. 

There is an amendment to the answer, which présents the pétition 
of the South Atlantic Towing Company for limited liability. In this 
it is alleged that the claim for damages will greatly exceed the value 
of the tug Coney, that the loss was without the privity or knowledge 
of petitioner (which is the owner), and that petitioner desires to 
claim the benefit of the limitation of liability according to the mari- 
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time law and the act of Congress made in such cases, and prescribed 
by the rules and practice of the court. Appraisers were appointed by 
the court, and they estimated the value of the Coney, her tackle, ap- 
parel, etc., at $25,000. Petitioner bas given bond to pay into the 
registry of the court the sum of $25,000, the appraised value of the 
Coney, or such parts as the court shall direct. The right to limit the 
liability is resisted by libelants and the owners of the cargo for rea- 
sons which will be presently stated. 

In determining the mooted question of Hability, the court has been 
strongly impressed with the findings of many admiralty courts, noted 
as well for expérience and distinction. Thèse précédents hâve been 
considered in view of what is found on the part of the tug to be a 
simple, easy, and obvions duty of towage. The waters on which we 
witness the destruction of the schooner- bave received a peculiar and 
remarkable degree of attention from that beneficent bureau of the gov- 
ernment affording aid to the mariner. This has been true for many 
years, and was doubtless particularly true during the four years of 
internecine war. The port of Wilmington was one of the first to be 
blockaded, and was the last to fall. The fleets of the nation for four 
years day and night patroled thèse waters. The charts in évidence in- 
dicate since then the most scrupulous attention and care upon the part 
of the government. 

The weather was most propitious. The wind did not exceed eight 
miles an hour. It was directly astern, and was sufficient to fill the 
lower sails of the schooner, which were set at the request of the mas- 
ter of the tug. The évidence preponderates to show that there was 
no difficulty in towage, and no witness, either for the libelant or the 
respondent, testifies that any complaint of any such difficulty from ei- 
ther vessel was made pending the voyage. Almost the entire voyage 
of the tug and tow was made in the daylight. For many hours the 
commanding and widely known lighthouse on Smith's Island must hâve 
been in plain view from both vessels, and the master of the tug had 
only the duty of distinguishing the light on the gas buoy 18 feet high 
from the permanently fixed light on Cape Fear light tower 18 miles 
distant from the buoy. Instead of steering outside the buoy, which 
marked the outer Une of the dangerous shoals, he directed his course 
four miles landward. It followed that he was soon stranded hope- 
lessly on sands exposed to the full force of the Atlantic, and where the 
depth of the water was about three fathoms, or a little more than two- 
thirds the draft of his tow. In addition to this, it is incontestable that 
he had received express warning from 10 to 20 minutes before the 
Palmer went aground that the tug was off her course, and too near 
the land. With indiffèrent nonchalance, the master of the tug replied, 
"We are going ail right. The chart gives us plenty of water. Don't 
you see the buoy on our starboard side ?" The reply from the schoon- 
er, according to his own testimony, instantly came, "We do not see 
the buoy." The master of the tug saw what he conceived to be the gas 
buoy, but what he doubtless saw was a fixed light 14 miles to the 
starboard, the Cape Fear lighthouse. Capt. Chaney testified that from 
the deck of the schooner this had been seen and recognized for more 
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thari an hour. The schooner, just before the alarm, sounded, and got 
eight fathoms. After the reply from the tug, again the lead was 
thrown from the schooner. The mate got five fathoms, and, to make 
sure, was throwing his lead again, but before he could get the sound- 
ing the schooner stranded. The gas buoy was 41/2 miles to port. This 
the master of the tug did not see, and yet his proper course was to 
the seaward of the buoy. Thèse facts in the opinion of the court are 
not in fair controversy. Certainly the évidence preponderates to pro- 
duce the moral and inévitable conviction that they are true as stated, 
and are found to be true. 

[1] Now, it is true that under a contract of towage the owner of 
the vessel towing does not insure against marine périls. It is true, 
however, that he must obey the law, and, in the protection of the life 
and property intrusted to his sole control, he must exercise that de- 
gree of caution and skîU which navigators of prudence usually employ 
in such service. He is held bound to know the waters, the channels, 
well-defined currents, and such well-defined shoals as hâve been for a 
sufficient length of time marked by the government, and ail other dan- 
gers known generally to men experienced in navigation; and he is 
bound to exercise such skill and fcnowledge for the protection of his 
tow. The Webb, 14 Wall. 406, 20 L. Ed. 774; Transportation Une 
V. Hope, 95 U. S. 297, 24 L. Ed. 477; The Burlington, 137 U. S. 386, 
11 Sup. Ct. 138, 34 L. Ed. 731; The Donaldson, 167 U. S. 599, 17 
Sup. Ct. 951, 42 L. Ed. 292; Schuyler v. Tillyer (C. C.) 41 Fed. 477; 
The Inca (D. C.) 130 Fed. 36, subsequently affirmed by 5th Circuit, 
148 Fed. 363, 78 C. C. A. 273 ; The Adelia, 1 Fed. Cas. No. 79 ; The 
Somers N. Smith (D. C.) 120 Fed. 569; Society, etc., v. Navigation 
Co. (D. C.) 178 Fed. 324. 

[2] It is true that, under ordinary circumstances, damage to a ves- 
sel while being towed raises no presumption of fault on the part of 
the vessel towing ; but, where the évidence preponderates to show such 
négligence, it may be found to exist, although no presumption is al- 
lowed in favor of the tow. It bas, however, been held by the Suprême 
Court of the United States in The Webb, 14 Wall. 406, 414, 20 L. 
Ed. 774, that under certain circumstances, if a ship is towed upon a 
shoal, that the fact of stranding at such place would, in the absence of 
explanation 

— "be almost conclusive évidence of unskillfulness or carelessuess In the navi- 
gation of the tug. The place where the injury oceurred would be considered 
In connection wlth the Injury Itself, and together they would very satls- 
faetorlly show a breach of the contract, If no excuse were glven. At least 
they would be sufficient to cast upon the claimants of the tug the burden of 
establishlng some excuse for the déviation from the usual and proper course." 

See, also, Inland & Seaboard Coasting Co. v. Toison, 139 U. S. 551, 
11 Sup. Ct. 653, 35 L. Ed. 270. In Burr v. Knickerbocker Steam 
Towage Co., 132 Fed. 248, 65 C. C. A. 554, Judge Brown, in deliver- 
ing the opinion of the court, said: 

"In order to prove négligence, It Is not invariably necessary that the 
libelant shall show the spécifie détails of négligence, or accouut.for the exact 
manner in whlch the injury is inflicted." 
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Where two tugs were moving a steamer in the channeî leading f rom 
the port of Buffalo to Lake Erie, and the steamship was stranded, 
Wallace, C. J., in rendering the opinion of the Circuit Court of Ap- 
peals for the Second Circuit, observes: 

"It sufRces that the misfortune occurred wlthout any fault on the part of 
the tow, or on the part of the Babcock, and imder a state of circumstances 
in which, if proper cate îs exercised In performlng a similar service, sueh 
misfortune does not ordinarily occur. This was enough to impose upon the 
tugs the burden of proof to show that they had exercised due care. * * * 
This court has had fréquent occasion to apply this doctrine in similar cases; 
the latest being the case of the Gennessee, 138 Fed. 549 [70 C. C. A. 673]." 

The court adds : 

"The proof offiered by the tugs did not aflford any explanation of the cause 
of the disaster, aside from the alleged disregard of orders by the tow. (There 
was no such disregard hère.) "No unforeseen difflculties were encountered, 
and no obstacle which the tugs were not bound to antieipate. The case is 
one where the stranding of the steamer created a presumption of négligence." 
The W. G. Mason, 142 Fed. 915, 74 C. C. A, 85. 

In The Kalkaska, 107 Fed. 959, 962, 47 C. C. A. 100, 103, where a 
tug was towing three vessels on a hawser down Lake Superior, from 
Duluth, and the vessels stranded on a reef 17 miles eut of their proper 
course, the Circuit Court of Appeals, Seventh Circuit, held that the 
burden rested upon the tug to show that she was supplied with a com- 
pass which was in proper condition, and that due care was exercised 
in navigation. The court observes: 

"Hère is a remarkable occurrence. Invuo storm, with the wind at no tlme 
exceeding 20 miles an hour, along a well-known coast, and in goiiig a distance 
of not over 100 miles, the Kalkaska and her tows are at least 17 miles out of 
their course, and eventually each of the vessels strike the bottom, the Kal- 
kaska and her tow, the Aloha, getting free, the latter in a leaky condition, 
and the other two tows are wrecked. The atmosphère, it is true, was fiUed 
with smoke from the burning woods of Michigan, but that fact neither ac- 
counts for nor excuses the disaster. To what cause can the stranding of 
thèse tows he attributed? It is urged on behalf of the Kalkaska that she 
was navigated with ail prudence and sklll, and that the disaster was caused 
by inévitable accident, and, as suggested by counsel, by some unknown cur- 
rent which Imperceptibly carried thèse vessels upon the rocks. The circum- 
stances of the case cast upon the Kalkaska 'the burden of establishing some 
excuse for the déviation from the usual and proper course.' The Webb, supra. 
It was, therefore, incumbent upon the steamer to show that she was supplied 
with fit and aecurate compass, that her navigation was in ail respects careful 
and prudent, and that the disaster could not hâve been avoided in the exer- 
cise of due care. A brief revlew of the manner of the navigation of the Kal- 
kaska upon that day may furnish, posslbly, a solution of the cause of the 
stranding. In the first place, we hâve no évidence of the condition of the 
ship's compass. It was incumbent, we think, upon the Kalkaska to show that 
she was furnished with such a compass as is ordinarily used, and that it was 
in due and proper condition." 

[3] In the case now under considération the compass of the tug was 
inaccurate. The card showing the déviation was not kept before the 
helmsman. The course was plainly marked and widely known. The 
tug and tow starting early in the morning proceeded, until the strand- 
ing, but 85 miles only. Frying Pan Shoals is not less widely known 
than any ',)ther on the coast. The captain of the tug, Myers, laid 
the cours î, as he testifies, for the buoy. He might hâve passed it in 
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safety attywhere withîn a mile to the landward, and, in a practîcal 
sensé, "anywhere to the seaward. He wrecked his tow 4I/2 miles to the 
landward of the buoy, and 13^ miles from the Cape Fear Light, 
which he may hâve mistaken for the buoy. There was no sudden ex- 
igency to divert the judgment. There was abounding opportunity to 
take the bearings of the lights, and to make soundings. The stranding 
itself ocGurred shortly after dark only, in the evening of a clear day, 
and shortly after the master of the tug had received from the master 
of the tow urgent and explicit warning of the danger. If under thèse 
conditions, as we fine them to exist, there is no HabiHty on the tug, 
which in obédience to the officiai finding of the surveyors was vol- 
untarily towing the schooner to her port of destination for the agreed 
upon compensation, a case which would warrant a finding of liability 
for similar service or any default seems whoUy inconceivable. 

Nor does the most anxipus considération of the évidence and the 
contentions of the respondènt's proctors afïord any sufficient défensive 
explanation of the facts as they are found to exist. The contention 
of the respondènt's proctor that the disaster resulted from a mère er- 
ror of judgment on the part of the master or masters of the tug is 
whoUy untenable. There was no room for error of judgment. Could 
it be conceivable that a navigating officer of the United States navy 
would be exonerated for running his ship on Frying Pan Shoals with 
no stress of storm or weather, no misleading accident, no necessity for 
an exigent, and therefore possibly an inaccurate, judgment, and es- 
pecially when he had been warned of the danger in time to avoid it? 
Would a Savannah steamer be exonerated for the loss in the same 
waters of the lives of her passengers, or of her cargo, by a similar er- 
ror with as little excuse? If this be true, the whole body of the mari- 
time code of the United States and of other nations, skiilfully drawn 
to prevent such catastrophes, would be inutile and worthless. 

Equally inefïective is the plea that the master of the tug did not know 
the extremities to which the schooner had been reduced before he un- 
dertook the towage service. The Palmer was found storm bound, at 
anchor, in Lookout Bight. Had she been entirely seaworthy under 
her sail power, the contract to tow her would hâve been superfluous. 
Thèse facts were known to the master of the tug. But, if this were 
not sufficient, that officer must hâve taken notice of the vital fact that 
her storm-tossed condition had been passed upon by an officiai board 
of survey, and that body, after careful examination, had found that 
she might proceed with her voyage under tow. It was optional with 
the captain of the tow boat to accept that finding, and take the tow. 
Certainly it put him upon notice of inquiry, and he did not hesitate 
to take the tow as in the condition in which the board of survey found 
her. In addition to this, ail of the évidence preponderates to show 
that in her condition she was easily towable.. The pretense, for from 
the évidence it is nothing less, that she dragged the tug four miles 
out of her course by sheering, on account of the immense volume of 
shifting water in her hold, cannot be for a moment accepted. There 
was little room in he. hold for water. She was filled with a cargo 
which would hâve absorbed water until she sank. For the same rea- 
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son the water could not hâve sloshed fore and aft and athwartship as 
contended. The fact is that she floated, and was towed readily for 
85 miles. There was no sign of sinking. Her large sail power in use 
ail day long aided the tow, and steadied the schooner, and would 
hâve prevented sheering. And, more conclusive than ail, there was 
no complaint as to her condition from the tug, and no accident to the 
schooner herself until she was at 6:50 in the evening pulled by the 
tug on a sand bank where the depth of water was little more than two- 
thirds of her draught. 

The contention that the light of the gas buoy was extinguished is 
merely a surmise. The officiais in charge of it are presumed to hâve 
donc their duty, and to hâve kept it lighted. Capt. Chaney and three 
other witnesses on the schooner testified positively that they saw it 
burning to the seaward of the schooner on the night of her stranding. 
The report of the keeper of the lighthouse is in évidence. He also 
testified as a witness. The report and his testimony shows that it was 
burning for the three nights previous, but on the night of December 
Ist, when the Palmer was towed aground, this careful witness from 
his point of observation 18 miles away said that the night was hazy, 
and that he could not see the light, and did not see it. There is a great 
volume of testimony ofïered by the respondents to show that thèse 
three lights were confusing. This is by no means sufficient to over- 
come the presumption that the careful, praiseworthy, and scientific 
officiais of the government who located them understood their duty, 
and that even on that dangerous coast for many years they had been 
regarded as the best lights that could be afïorded for the protection 
of the coast-wise and other shipping. It is also in évidence that since 
the stranding the light ship, which was then anchored further to sea- 
ward, has been made to change places with the gas buoy. Whatever 
may hâve been the motive of the government in making this change, 
and the évidence is silent on that subject, it cannot be held to justify 
under such conditions as are in évidence hère the officers of the tug 
in mistaking the permanent fixed Cape Fear light, 14 miles to the 
landward, and 159 feet high, for a light of an entirely différent char- 
acter, furnished by acétylène gas, and with an entirely différent flash, 
4 or 4% miles seaward, and only 18 feet high. 

While the respondents in the opinion of the court hâve furnished 
no satisfactory excuse for their négligence resulting in the destruc- 
tion of a fine and valuable vessel, with an important cargo, and for 
this reason under the authorities cited, and many others which might 
be, the tug is liable, the court may venture the suggestion that the 
calamity was probably due to the fact that neither Capt. Myers nor 
Capt. Lomn had ever traversed those waters. Capt. Lomn, indeed, 
h., i no license as a pilot except between Jacksonville and Wilmington, 
and while Capt. Myers, it is true, held a license as sea-going pilot as 
required by law, there was a decided déviation in the compass of the 
tug, that the card to correct this was not at hand, that with ample 
opportunity to do so no bearings were taken of the varions impor- 
,tant and controlling' lights, and that after making the initial sounding 
when the tow started in the early morning only one other sounding 
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was made about 1 :30 p. m., and no sounding at ail thereafter until 
the ill-fated fechooner, with ail the hopes of its owners, had been towed, 
by the powerful steam tug which should hâve guided it to a harbor 
of safety, to its last resting place in the "graveyard of the Atlantic." 

For thèse, and other reasons which might be stated, a decree in 
admiralty will be authorized by this court, adjudging the tug of the 
claimant respondent liable for the loss and destruction of the schooner 
Marie Palmer as alleged in the libel, and the record will be referred 
to Hon. Paur E. Seabrook, as spécial master in admiralty, to report 
to the court the amount which should be paid to the owners of the 
vessel, to the owners of the cargo, or to other claimants who may prop- 
erly appear. 

[4] While the master of the tug, Capt. Lomn, was a director in the 
South Atlantic Towing Company, the owner of the tug, the court is 
not clear for that reason that the owners were in privity with the tug 
in such sensé that the benevolent action of Congress to limit the lia- 
bility for loss to the value of the tug and its appurtenances is not 
applicable. It is the opinion of the court that this législation should 
be construed liberally so as to protect the owners of maritime prop- 
erty from those overwhelming disasters which might resuit to them 
if ail of their means should be held liable for maritime losses. 

This beiqg true, with some hesitancy, however, the court will au- 
thorize a decree to limit the liability in accordance with the pétition, 
and the acts of Congress invoked. 



PREST-0-LITE CO. v. AUTO ACETYLENE LIGHT CO. 

(Circuit Court, N. D. Ohio, E. D. October 7, 1910.) 

No. 2,135. 

Tbade-Mabks and Trade-Names (§ 72») — Unfair Compétition— Eechabging 

ACETYLENE GaS TaNKS. 

Tlie recharging by défendant of acétylène gas tanlts made and sold by 
complalnant for use on automobiles, when brought to défendant by the 
owners for that purpose, or the exchanging of such rechargea tanks for 
empty ones, in each case placlng a label thereon showing by whom the 
recharging was done, hsld not to constitute unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 83 ; Dec. Dig. § 72.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 O. C. A. 165 ; Lare v. Harper & Bros., 30 O. C. A. 
376.J 

In Equity. Suit by the Prest-o-Iyite Company against the Auto 
Acétylène Light Company. Decree for défendant. 
Win ter & Winter, for plaintiff. 
Calfee & Fogg, for défendant. 

TAYLER, District Judge. I think that an analysis of this compara- 
tively simple and uncomplicated situation leads to a clear conviction 

•For other cases see same topio & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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as to what are the rights of the parties hère, and I might just as well 
dispose of it under the conviction that cornes to me now, assuming 
that I understand the facts upon the strongest claim that can be made 
for the complainant. 

The complajnant manufactures what it calls "Prest-o-Lite gas 
tanks," which it makes of copper or some other métal that can be 
so shaped as to sustain very high pressure, with suitable valves and 
connections, and with a filling of asbestos of a certain degree of po- 
rosity and the addition to the asbestos of a certain chemical substance 
of fairly constant quahty and life, which is called "acétone," and then, 
in order to get the effective gas to be used for lighting automobiles, 
this tank, thus equipped, is filled with acétylène under certain pressure. 
This it is which furnishes the gas. 

This gas is supposed to be sufficient in quantity to burn two lamps 
40 hours (that is the claim of the complainant), so that within 40 
hours of use the tank must be recharged. Ordinarily the recharging 
consists merely in the refilHng of it in the proper way, under pres- 
sure, with acétylène gas. I state the facts, and believe they are sub- 
stantially accurate. The time may come when the acétone may re- 
quire some attention. Necessarily it would not require it at every 
recharging. 

Now the Prest-o-Ute Company sells its tanks with the under- 
standing that whenever the gas is exhausted the owner of one of 
thèse tanks may take it to a Prest-o-Lite station, or any person who 
represents the Prest-o-Lite Company in that respect, and receive, upon 
the payment of a certain sum, in exchange for the discharged Prest- 
o-Lite tank, another charged Prest-o-Lite tank. The next person who 
cornes along after this person with the discharged Prest-o-Lite tank 
may get the last person's discharged Prest-o-Lite tank, which in the 
meantime has been recharged, and so the business is carried on by 
the Prest-o-Lite people of charging and recharging tanks. It is a 
matter, in view of the permanent quality of the construction, of no 
concern, comparatively speaking, how old the tank is, so long as it is 
in condition to' take the acétylène, because the life is practically un- 
limited, except as to the contents of the tank and the valve connections. 

Now, in this situation of affairs, the défendant holds itself out as 
willing to and does receive discharged Prest-o-Lite gas tanks from 
owners of them, and in return gives to the person who thus turns in 
discharged tanks recharged tanks, on such terms as may be agreeable 
to the parties, and the gas tank which it turns over to the person 
who wants to make an exchange is placarded with a red label, say 
three by five inches, upon which appears the legend, 

"Tbis tank Is charged with acétylène, and was compressed by the Auto 
Acétylène Light Company, Cleveland, Ohlo. Not represented to be the same 
as the gas with which this tank was originally fllled." 

The last sentence of this legend is not the most conspicuous, yet 
it is easily read. Now, it is this conduct of défendant which com- 
plainant seeks to enjoin, asserting that it is unfair trade and com- 
pétition, and that it interfères with its rights. Hâve I stated the ques- 
tion? 
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(Mr. Winters asked to hâve something said about dealers.) 

Ngw, is this unfair trade? The thing that is dealt with is called 
by the manufacturer a tank, a Prest-o-Lite gas tank. It is undoubtedly 
just as much a Prest-o-t,ite tank, if it has not any acétylène in it, as 
if it is filled with acétylène — just as much as a bottle is a bottle, 
whether it be empty or full. Acétylène is itself a simple matter, and 
its quality is not discussed hère, and the fact that one person may 
furnish acétylène of another quality than that furnished by some one 
else is not made the subject of the complaint, even if it were true that 
one acétylène could be dififerent from another, which, of course, chem- 
ically it could not be. 

Now, what does the défendant do? Somebody brings a tank to its 
place of business upon which is the plate, "Prest-o-Lite Gas Tank, 
manufactured by the Prest-o-Lite Company." That is just as true 
when it is discharged and brought to somebody to be recharged as it 
was the day it was shipped from the factory charged, a Prest-o-Lite 
gas tank. The défendant recharges it. That costs a small sum, com- 
pared to the value of a new tank equipped and charged; that is to 
say, the charging adds but little — ^the charging with acétylène. And 
it would probably be an outrage on the rights of the complainant for 
the défendant on its own motion to take the plate off and pass off 
on the community as its own the tank of the Prest-o-Lite Company's 
manufacture, because in ail material respects as a gas tank they hâve 
denied to the manufacturer the crédit for that gas tank by merely 
putting in it recharges of acétylène. 

Acétylène is something which everybody wants to get for lighting 
the headlights of his automobile. The question is how it can be pro- 
cured with the most convenience and safety, and so as to furnish the 
best light for the forward part of the automobile ; and this tank does 
it — serves the demand. In order that there may be no error or mis- 
apprehension of the truth about it, the défendant pastes this label on 
the tank. Ldo not know whether it was shown that this was being 
donc at the time the bill was filed or since ; but, at ail events, a prac- 
tical statement of the case is that the défendant pastes- a label on the 
tank which négatives the idea that the Prest-o-Lite Company charged 
it. So that no déception is practiced on any person who does such 
an unimportant thing to an automobile as to exchange the acétylène 
tank, for the label is there before his eyes, and if he does not read 
it he cannot claim that he was deceived. 

But I do not attach so much importance to that label, although it 
ought to be there. I mean by that that the exchange of the acétylène 
tank on an automobile is not like buying a fountain pen, or loaf of 
bread, or some other thing of ordinary commerce, for a man never 
has but one of them at a time ; that is, one on each vehicle at a time. 
Now, when the acétylène is exhausted, if he has a Prest-o-Lite tank, 
and it has been filled with acétylène furnished or put into this tank 
by some Prest-o-Lite concern, hé takes it some place where he has 
heard that it can be refilled. He is perfectly deliberate about it, and 
can find out, if he wants to, if that is a Prest-o-Lite station or not, 
and whether they can fill it with acétylène gas which will be sufficient 
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for his use; and he very deliberately gets the other one back, and, 
even though he does not know anything about it when he makes the 
exchange, he can find QUt, when he gets the new one back, whether 
it is a Prest-o-Lite tank or not. 

The statement that this label may corne off is, of course, true, and 
that is what ought to happen, because, theoretically and practically, 
uniess the man returns constantly to the same place, a new label ought 
to be put on each time the tank is recharged, if it is recharged by 
another than a Prest-o-Lite concern. 

But I gather that the complainant contends that the défendant is 
unlawfuUy interfering with its business, not so much because it 
amounts to an injustice to the purchaser, for it does not and cannot 
work injustice to a purchaser who does it voluntarily, but because it 
is an interférence with the complainant's method of doing business. 
Assuming that the complainant has made the most ofits évidence 
as to déception, it is not only meager, but trivial. Nobody ever seenis 
to Kave been deceived or hurt by the conduct of the défendant. What 
the complainant really seeks to do is to establish a monopoly in its 
gas tanks. Well, now, there is no légal objection to a monopoly which 
arises out of a patent, for it is in its very nature a monopoly; but 
that cannot arise by interfering with the freedom of some individual 
who owns a tank to go anywhere he pleases and get his tank ex- 
changed for another tank, uniess in the opei-ation of the exchange 
that person is deceived, and through such déception some reflection is 
cast upon the Prest-o-Lite Company's tank. That is the only way by 
which the Prest-o-Lite Company can get into this matter. 

I am clearly ©f the opinion that the bill ought to be dismissed. 



JOANNIDIS V, LOEB, CoUector of Customs. 
(Circuit Court, S. D. New Tork. September, 1911.) 

Customs Duties (§ 99*) — Refunding Monets— Surr Against Collectoe. 

Tbe refuDdlng of moneys in compliance with décisions of the Board 
of General Appraisers and the Circuit Court is, under Customs Admin- 
istrative Act June 10, 1890, c. 407, § 24, 26 Stat. 140 (U. S. Comp. St. 
1901, p. 1987), as amended by Act July 24, 1897, c. 11, 30 Stat. 151 (U. 
S. Comp. St. 1901, p. 1626), a functlon of the Treasury Department, and 
a suit does not lie to restrain the collector of customs from disposlng 
of sueh moneys. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 99.*] 

Bill by one Joannidis against William Loeb, Jr., Collector of Cus- 
toms. Demurrer to bill sustained. 

Thèse proceedlngs arise Over the disposition of refunds in compliance with 
a décision of the Board of General Appraisers, affirmed by the Circuit Court, 
Southern District of New York. The complainant was the owner of certain 
ripe olives consigned to Stamatis D. Stamatepoulos, who also acted as con- 
signée for other Importers. Stamatopoulos entered the olives, pald the duty, 
and protested; and the Utigation before the Board of General Appraisers 
and the Circuit Court was conducted in his name. Stamatopoulos is largely 
indebted to the United States on account of duties withheld on œerchandise 

•For other cases gee same topic & § ntimber In Dec. & Am. Dlg». 1907 to date, & Kep'r Indexes 
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(other than olives) fraudulently imported. Complainant now prays for an 
injunctlon restralning the calleetor of customs from paying thls money to 
sald Stamatopoulos, and from applylng It agaiast the latter's Indebtednesa 
to the United States, pending the termlnation of a suit by the complainant 
hereln agalnst said Stamatopoulos over the ownershlp of sald money. 

The défendant contended that, as by reason of section 24 of the customs 
administrative aet of 1890 (Act June 10, 1890, c. 407, 26 Stat. 140 [U. S. Comp. 
St 1901, p. 1987]), as amended by the tarife act of 1897 (Act July 24, 1897, 
c. 11, 30 Stat. 151 [U. S. Comp. St. 1901, p. 1626]), the collector has no power 
or duty In the payment or settlement of clalms agalnst the United States, he 
vras lœproperly made a party to thls litigatlon. Said section reads: 

"Sec. 24. That whenever It shall be shown to the satisfaction of the Sec- 
retary of the Treasury that. In any case of * • * payments made upon 
appeal, more money has been paid to or deposited with a collector of customs 
than, as bas been ascertained by final liquidation thereof, the law requlred to 
be pald or deposited, the Secretary of the Treasury shall direct the Treas- 
urer to refund and pay the same out of any money In the Treasury not other- 
wise appropriated. * « ♦ " 

Almuth C. Vandiver (J. Joseph Lilly, of counsel), for complainant. 
Henry A. Wise, U. S. Atty. (William L. Wemple, Asst. U. S. Atty., 
of counsel), for défendant. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
relief prayed is for an injunction restraining the défendant, as col- 
lector of the port of New York, from paying out (either directly or 
by crediting the same against a debt due to the United States from 
one Stamatopoulos) the amount of certain duties improperly exacted 
from merchandise, the property of complainant imported into thls 
country. The various entries hâve been reliquidated. 

It is not understood, nor does the brief refer to any provision bf 
IsLW, that the collector of the port is the person who under such cir- 
cumstances makes payment of the moneys to be refunded. That is a 
function of the Treasury Department. Since that officer has nothing 
to do with the refund — subséquent to reliquidation — there is no foun- 
dation for suit to restrain him from acting. 

Demurrçr sustained, and bill dismissed, with costs. 



In re WILKENS. 

(District Court, B. D. New Torlc. October 19, 1911.) 

Bankeuptcy (§ 387*)— Composition— RiGHT or Ceeditoe to Pbove Inckeased 
Olaim— Lâches. 

Under Bankr. Act July 1, 1898, c. 541, § 14c, 30 Stat. 530 (U. S. Comp. 
St. 1901, p. 3427), whlch provides that confirmation of a composition shall 
discharge the banlirupt from bis debts legally covered by the composi- 
tion, a créditer whose clalm vvas shown on the bankrupt's schedule, and 
who was glven due notice of the ofCer of composition, but pald no atten- 
tion to It, and made no proof of bis claim, is chargeable with lâches, and 
in the absence of f raud wUl not be allowed to come In and prove a larger 
claim, after the composition has been eonfirmed and he has received his 
divldend on the amount shown by the schedules. 

[Ed. Note. — For other cases, see Banl:ruptcy, Dec. Dlg. § 387.*] 
•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In the matter . of Herman Wilkens, bankrupt. On application of 
the Pittsburgh Plate Glass Company to prove claim after composi- 
tion. Denied. 

Sidney G. De Kay, for Pittsburgh Plate Glass Ce. 
William H. Siebrecht, Jr., for bankrupt. 

CHATFIELD, District Judge. On February 6, 1911, a voluntary 
pétition was filed, containing a schedule showing, among other un- 
secured debts, one to the Pittsburgh Plate Glass Company of $101.33. 
The proceedings were prosecuted diligently and a large number of 
daims proven. On the 23d day of May, 1911, the référée reported 
favorably upon an offer of composition which had been made the 
29th day of April, 1911. This report allows the claim of the Pitts- 
burgh Plate Glass Company as shown by the schedules, but not sub- 
stantiated by proof of claim. Notice of the creditors' meeting, of the 
offer of composition, and of the confirmation of that composition was 
given under the law to the creditor in question ; but no attention was 
paid thereto, and it was not discovered, until the receipt by the Pitts- 
burgh Plate Glass Company of the amount offered in composition, 
that the debt admitted by the bankrupt was less than the amount 
claimed on the creditor's own books. The creditor thereupon pre- 
sented to the clerk of the court a verified claim for $187.65, and has 
now made a motion to bave the former bankrupt compelled to deposit 
in court the dividend upon the différence between the sums men- 
tioned. 

Inasmuch as a year has not elapsed since the adjudication, the time 
of filing claims has not expired, and, if the proceeding were open, 
the matter might still be within the control of the court. But as the 
bankrupt did everything on his part in apparent compliance with the 
statute, and as no allégation of fraud is made, the présent motion 
must be denied. The completion of a composition is a discharge from 
ail debts legally covered by the composition. Section 14, subd. "c." 

The period specified by section 13 of the bankruptcy law has not 
elapsed since the confirmation of the composition, and, if any élément 
of fraud exists, the creditor can base an application upon that ground. 
But the failure to ascertain the amount allowed upon a composition, 
where notice of the proceeding has been properly given, must be 
treated as such lâches on the part of the creditor as to relieve the 
bankrupt, if his action be in good faith. 



In re FITZGERALD. 

(District Court, S. D. New York. October 17, 1911.) 

1. Banketjptct (§ 314*) — Intervention— Rights of Ckeditoes. 

Where a provable claim against a banknipt existed at tbe time the 
pétition was filed, the subséquent asslgnmcnt thereof carried with it ail 
the rights and remédies which the assigner had, including the right to 
intervene in bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 
*?or otlier cases sen same topic & § dumbeb In Dec. & Am. Qigs. 1907 to date, & Rep'r Indexes 
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2. BANKEUPTCT (S S19*)— ClAIMS— DeFICIENCT— JUDOMENT. 

■VVhere an assigner held a bond seeured by mortgage agalnst the bank- 
rupt at the time the pétition was flled and the property was sold and 
a judgment for a deflcieney was entered about a month after bankruptcy, 
the assigner had a claim which was provable though net yet recoverable 
at the time of fliing the pétition, se that, when the amount ef the de- 
flcieney was ascertained and judgment entered therefor, the «laim, by 
the entiT of the judgment, became liquidated se as to autherize the 
assignée to Intervene. 

[JEû. Note.— For other cases, see Bankruptcy, Dec. Dig. § 319.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Olive 
A. Fitzgerald. On pétition to review an order denying a motion to 
dismiss the pétition of intervening creditors. Affirmed. 

Rogers & Rogers, for alleged bankrupt. 

Afareuson Brothers, for petitioning creditors. 

John H, Judge, for petitioning creditor Cornelia G. Chapin. 

HOLT, I^istrict Judge. This is a pétition to review a ruling of a 
référée denying a motion to dismiss the pétition of intervening credi- 
tors on the ground that they were hot creditors when the pétition 
was filed, Two claims were assigned to them after the pétition was 
filed, one of which admittedly was a provable claim existing at the 
time the pétition was filed. 

[1] In my opinion, the assignment of the claim carried with it ail 
the rights and remédies which thie assigner had, and, among other 
remédies, the same right to intervene in a pending bankruptcy pro- 
eeeding that the assigner had. 

[2] The other claim is on a judgment for a deficiency on the fore- 
closure of a mortgage. The assigner held a bond for $50,000, seeured 
by a mortgage, at the time the pétition was filed. A suit to f oreclose 
the mortgage was brought, the property sold, and a judgment for 
about $3,000 for deficiency entered about a month after the original 
pétition was filed. In my opinion, the assigner had a claim which 
was provable, although net yet allowable, at the time the pétition was 
filed. The mortgagee held the mortgage as security for the bond; 
but, as the resuit of the sale showed, the security was insufficient. The 
mortgagee could hâve disregarded the mortgage and proved for the 
indebtedness due on the bond; or the mortgagee could hâve taken 
proceedings to hâve the value of the security fixed, and substantially 
did so by the suit to foreclose. I think that when the amount of the 
deficiency was ascertained, and judgment entered for the amount, the 
claim which was provable when the pétition was filed became liq- 
uidated and in condition to be allowed. 

My conclusion is that the referee's ruling should be affirmed. 

•For other cases see same topic & i nCtmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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ALLEN V. COMMEKCIAL NAT. BANK OF DETROIT et al. 

(Oirenlt Court of Appeals, Sixtli Circuit. November T, 1911.) 

No. 2,109. 

COEPOKATIONS (§ 76*)^SUBSCRIPTIONS TO STOCK— ULTEA VIKES CONTEACT 
WITH StTBSCEIBER. 

A Michlgan manufaeturlng corijoration, prohibited by the law of the 
State from Issulng stock except for full par value received, or nntll at 
least one-half of the capital stock or of any proposed Increase had been 
actually taken by good-faith subscriptions, and required to flle an an- 
iHial statement glving a llst of Its stockholders and the amount of stock 
held by each, has no power as agalnst its credltors to enter Into a eon- 
tract glving a subscriber who pays for and receives hls stock an option 
to convert hiraself into a créditer tty agreelng to purchase hls stock on 
demand and notice. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 213-218; 
Dec. Dlg. § 76.*] 

Appeal from the District Court of the United States for the Eastern 
District of Michlgan. 

In the matter of the Humphrey Book Case Company, bankrupt. 
From an order rejecting a claim, the claimant, Charles T. Allen, ap- 
peals. Affirmed. 

The Humphrey Book Case Company was a Michlgan corporation, dolng 
business at Détroit. In Oetober, 1906, it desired to increase Its capital, and 
Its sole directors, Messrs. Humphrey, Dlckinson and Moore, sollcited Charles 
T. Allen, of Battle Creek, to become a stoekholder. On Oetober 16th Allen 
slgned a writing, subscribing for 1,000 shares of the common stock at $10 
per share, and agreelng to make payments as called. In that connection he 
received a paper bearlng the same date, slgned by Humphrey, Moore and Dick- 
inson, recitlng the subscrlption, and agreelng to protect Allen from any loss 
pn the stock, and to relleve hlm from it, by purchase or by flndlng a buyer, 
on or before July 1, 1907, provlding Allen should give notice to them within 
30 jdays af ter receivlng the January 1, 1907, statement 

Later, and by a formai written Instrument bearlng date November 1, 1906, 
Allen and the company and; the three directors Joined in an agreement re- 
citlng the same subscrlption, and saylng that Allen "reserves the rlght as 
hls option, and sald subscrlption and payment by hlm are upon the express 
condition that within thirty days after said flrst parties [the company and 
the three directors] shall furnlsh him [Allen] wlth the annual, 1906, state- 
ment of the condition and resources of said corporation, he mlght elect to 
wlthdraw from sald corporation," and contalning the further agreement that 
the flrst parties, in case of the wlthdrawal by Allen under the option specl- 
fied, wlU refund and repay to hlm within six months from hls notice his 
$10,000, or so much thereof as he mlght hâve paid, upon hls surrender to the 
corporation of the stock so Issued. The agreement also contained the separate 
and addltlonal promise of the three indivldual directors to repay the money 
to Allen on the contlngency named, and concluded: "This contract and agree- 
ment supersedes and Is to annul ail former contracts and agreements be- 
tween the parties, whether verbal or written." 

About Oetober 16th Allen received a stock certiflcate for the $2,500 whlch 
he then pald. On December 7th he attended and partlcipated In a stock- 
holders' meeting, and as early as January 1, 1907, he had paid up the full $10,- 
000 and received stock certlflcates for the full amount. January 22, 1907, he gave 
written notice exercising his option to wlthdraw and demanding a return of 
hls money. He thereafter consistently malntalned thls position, but from 
tlme to tlme postponed enforcing hls demand, and on August 27, 1908, a peti- 

>For otber cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
191 F.— 7 
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tion In bankruptcy was flled agalnst the corporation and adjudication fol- 
lowed. Allen flled Ws clalm for $10,000, and interest, as for borrowed money ; 
other creditors objected. The référée found that the papers dated October 
16th, whlch dld not seem to bind the corporation to a return of the money, 
but only to bind the three indlvldual directors, became the complète agree- 
nient of the parties, whlch was not superseded by the contract of November 
Ist, because there was no considération moving to the corporation for Its 
Joinder In such later agreement, and because the thrêe directors, who were 
also offleers, could not bind the corporation to a change in the existing agree- 
ment where such modification shifted the primary responslbillty from them- 
selves to the corporation. It was AUen's contention that the agreement of 
October 16th was only tentative ; that he always understcrod the corpora- 
tion was to be bound ; that he was not satisfied and refused to proceed under 
the situation created by the papers of October 16th ; and that the making 
o( the paper of Norvember Ist was only the correction of a misunderstanding. 
On appeal the District Court conflrmed the conclusions of the référée, and 
ordered that Allen's claim should not be proved. Allen brings this appeal, 
insisting upon the same positions whlch he took before the référée. 

Henry B. Graves, for appellant. 

H. H. Barlow and Boyiiton, McMillan, Bodman & Turner, for ap- 

pellees. 

Before WARRINGTON ar^d DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). If it 
should be assumed that Allen was right in his substantial position that 
the paper of November Ist binds the corporation as completely as if 
it had been executed under the fullest authority from a stockholders' 
meeting, and as if it was not affected by any précèdent contract (as- 
sumptions which we do not make), we are met by a difficulty which we 
think insuperable. We then find a contract between a Michigan cor- 
poration and an investor, by which the latter becomes a stoçkholder, re- 
serving to himself the right, at his later option, to change himself frQm 
a stoçkholder to a creditor; and we are satisfied that such an option 
right is in violation of the established Michigan policy as declared by 
and derived from the statutés of that state regarding corporations and 
their stockholders, and that any agreement purporting to give such right 
is pro tanto void. True, the option term hère was short, continuing on- 
ly 30 days aftef the indefinite time of receiving the 1906 statement ; but 
the length of the option period cannot be important, nor be a matter 
which should be determinative, one way or the other, according to its 
reasonableness between the parties under the varying circumstances of 
the particùlar cases. If there may be such an option for three or 
four months while the business is passing perhaps a critical stage, there 
may be one 'for two or three years while some plan is being developed 
or while the investor goes abroad, and will not, until his return, bave 
time enough to look into the merits. We see no middle ground between 
approving such an option contract for any period and upon any terms 
the parties may fix (short of intending actual fraud), and condemning 
tlie entire class of such contracts. 

Obviously such an option is materially différent from an executory 
contract of subscription, cohditioned upon a similar contingency. If 
there is unsubscribed capital stock, and the corporation and an investor 
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choose to contràct that he may hâve a given period within which he 
may décide whether or not he will become a stockholder, and that, in 
the meantime, he will loan to the corporation a part or the whole of his 
expected subscription money, such contràct would not be open to the 
objections hère considered. It is also obvious that such an option dif- 
fers materially from a complète purchase of its own stock by a sol- 
vent corporation, which, it may be, could be permitted without affect- 
ing the principles hère involved. 

The Michigan statutes and décisions recognize the relationship ex- 
isting between the corporation and its stockholders and that portion of 
the public which may become interested as creditors. The articles of 
association must show the stockholders and the amount of their sub- 
scriptions. The stockholders are liable for labor debts in any event, 
and to creditors, if the par value of thé stock bas not been actually 
paid in full. Reports shôwing the condition of the company, the names 
of the stockholders, and the amount of stock held by each on January 
Ist must be filed wifh the Secretary of State and with the county 
clerks in each year. The entire public, including those who may be- 
come spécifie creditors, is entitled to act upon the theory that the cap- 
ital stated to be paid in is actually paid in, and that the persons stated 
to be stockholders hâve actually put into the capital and at the risk of 
the business, the amount of their stock, or are still liable to do so. The 
amount of the stock so shown belonging to an individual is not assess- 
able to him for taxation purposes as it would be if the same amount 
was a debt from the corporation; and the- corporation may deduct its 
debts, but not its capital stock, from its crédits to be taxed. The 
amounts, respectively, of capital stock and of debts, when the two are 
considered in connection with the assets both as shown by the required 
statements, constitute the foundation which every stockholder author- 
izes the corporation to put forward as a basis of crédit before the pub- 
lic, and any one who gives crédit may act upon that représentation. 

Considéring this situation, we cannot overlook the results of permit- 
ting a stockholder to couvert himself at his pleasure into a créditer. 
If the privilège existed, every subscriber would wish to reserve the 
option. In very many cases, if not in the typical case, the exercise of 
such option would be the additional burden which the company could 
not carry, and which would create or promote a condition of insol- 
vency. So far as the décisions indicate, such an option right is un- 
known, and such a contràct unprecedented, in Michigan. Act 232, 
Laws 1903; Fair Ass'n v. Walker, 88 Mich. 62, 49 N. W. 1086; Con- 
tinental, etc., Co. V. Sec'y of State, 128 Mich. 621, 625, 87 N. VV. 901; 
Reid V. Détroit, etc., Co., 132 Mich. 528, 530, 94 N. W. 3; Clark v, 
Clark Machine Co., 151 Mich. 416, 423, 424, 115 N. W. 416, 4IS, say- 
ing "money paid toward the purchase of stock cannot be converted into 
a loan to the détriment of other interested parties." See, also, Utica, 
etc., Co. v. Waggoner, etc., Co., 132 N. W. 502. 

We find only two décisions which hâve any appearance of support- 
ing the validity of such a contràct. Ophir, etc., Co. v. ErJ-nteson, 143 
Fed. 829, 74 C. C. A. 625, holds that a somewhat similar contràct ia 
valid, and even where the corporation had no power to purchase its 
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owQ: stock, becauâe such an arrangement is a contract of "sale or re- 
turn." Thjs. holding was with référence to the sale of a large amount 
of treasury stock in a mining company existing under the Colorado 
statutes ; the sale price being 30 cents on the dollar. It may well be 
thât, under the Colorado statutes, and under the prevailing customs in 
mining companies (which are sui generis, Young v. Iron Co., 65 Mich. 
111, 125, 31 N. W. 814), such treasury stock is property or assets in 
the hands of the corporation, capable of being the subject of a "sale or 
return" contract. We think this cannot be said of a Michigan manu- 
facturing corporation. The terni "treasury stock!' is of doubtful de- 
scriptive propriety. It has only a certain amount of authorized capital 
stock hot yet subscribed. The contract of the prospective stockholder 
is not one of sale but of subscription. The stock cannot be sold for any 
supposed market price (unless in exceptional instances) ; it must be sub- 
scribed for at par and must be paid for at par. See cases above ; aiso, 
Peninsùla Co. v. Cody, 161 Mich. 604, 610, 126 N. W. 1053. 

Vent V. Duluth, etc., Co., 64 Minn. 307, 67 N. W. 70, \yas a some- 
what similar case, and a recovery f rom the solvent corporation was per- 
mitted ; but the court did not consider what seems to us the controUing 
question, viz., the necessary résulta of permitting a dissatisfied stock- 
holder to change his status. Further, thé case was rested on the ground 
that the rights of creditors were not affected ; while hère such rights 
are now involved, and may hâve been so involved at the date the op- 
tion was exercised. 

In the présent case Allen knew or was bound to know that the re- 
ports of January Ist, to be filed with the Secretary of State and with 
the county clerk, would show that he was a stockholder to the extent 
of $10,000. The report, as filed, did show this fact, and it is a natural 
inference that most of the indebtedness existing in August, 1908, would 
hâve accrued after January 1, 1907, and so in presumed reliance upon 
the -reported investment by Allen, and also that future stock subscrip- 
tions which ttiight be made in this or any similar case could be pre- 
sumed to rest upon the same basis. 

It is of further importance that the capital stock was increased at 
the time of,- and in connection with, this arrangement with Allen, and 
apparently in order to provide stock for him and perhaps for others. 
The statute forbids an increase to become effective until at least one- 
haJf thereof is actually taken by good-faith subscriptions. To permit 
such option contracts as this, in place of the subscriptions required by 
the statute, would destroy the force of the law. The same considéra- 
tion applies with full force to the original organization of corpora- 
tions, where an analogous requirement for subscription exists. 

Thèse considérations and a review of the décisions cited confirm 
us in the opinion that the contract of November Ist did not vest in 
Allen any lawful right to demand from the corporation a return of 
the purchase money. It does not follow that the considération or 
conditions so wholly failed that he is entitled to a return of his 
purchase mbney for that reason. The liability of the corporation 
to return the money and the liability of the three individuals in the 
subject-matter are several. One does not necessarily dépend upon 
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the other. It is true that Allen might not hâve made the contract 
unless he had obtained the promise of the corporation, but he can 
enforce the valid promise of the individuals without standing upon 
the invalid promise of the company. To hold that the contract with 
the corporation to repay is invalid, but that Allen may demand re- 
payment because of the failure of the expected considération, is to 
accomplish by indirection the forbidden resuit. We think this con- 
tract is of the class where the valid provisions may stand unafifected 
by the invalidity of another provision, and where the law leaves the 
parties, pro tanto, where it finds them. Armstrong v. Am. Exch. 
Bk., 133 U. S. 433, 469, 10 Sup. Ct. 450, 33 L. Ed. 747. 
The judgment wiU be afKrmed, with costs. 



SOUTHERN PAO. CO. et al. v. ARLINGTON HEIGHTS FRUIT CO. et al. 

(Circuit Court of Appeals, Niuth Circuit. October 9, 1911.) 

No. 1,804. 

1. Courts (§ 276*) — Jurisdiction of Fedebal Courts— District of Suit— 

Waiveb of Objection. 

Where tlie subject-fhatter of an action is withln the jurisdiction of a 
fédéral court, the right of a défendant to be sued only in the district of 
his résidence when glven by statute îs a Personal privilège whlch he 
may waive, and does waive by a gênerai appearance; but it is not so 
waived where he makes a spécial appearance for the express purpose 
of challenging the jurisdiction over his person on that ground, although 
he may h^ve comblned with his motlom or plea to the jurisdiction matter 
going to the subject of the suit, as that It is not within the jurisdiction 
of the court as a court of equity to détermine the cause as presented 
by the bUl. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dlg. 
§ 276.* 

Walver of rlght as to district In which suit may be brought, see notes 
to Meniphls Savings Bank v. Houchens, 52 C. C. A. 192 ; McPhee & Mc- 
Ginnity Co. v. Union Pac. R. Ce, 87 C. C. A, C34.1 

2. Courts (§ 289*) — Jurisdiction of, Fédéral Courts— District or Suit. 

A suit in a Circuit Court to enjoin the enforcement of an Interstate 
rate made by railroàd companies alleged to be unlawful as In violation 
of Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat. 379 (U. S. Comp. 
St. 1901, p. 3154), and also of Sherman Anti-Trust Act July 2, 1890, c. 
647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), pending the détermina- 
tion of Its reasonableness by the Interstate Commerce Commission, is 
not one in which the jurisdiction of the court Is founded only on diverslty 
of citlzenship, but involves questions arislng under the laws of the United 
States, and, where the objection Is raised, can only be malntained agalnst 
a défendant in the state of which it Is an inhabitant. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. S 830; Dec. Dig. 
§ 289.*] 

Hanford, District Judge, dissenting. 

Appeal f rom the Circuit Court of the United States for the South- 
ern Division of the Southern District of California. 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Suit in equity by the Arlington Heights Fruit Company and others 
against the Southern Pacific Company and others. From an order 
granting a temporary injunction (175 Fed. 141), défendants appeal. 
Reversed. 

Thls Is a suit Instltuted November 9, 1909, for Injunctive relief, temporary 
In character, untll tlie Interstate Commerce Commission shall liave deter- 
mined whetlier In point of fact a freight rate wbich the appellants propose to 
establisli for the transportation of lemons from the Southern district of 
California to marliets in the Middle West and elsewhere is unjust and un- 
reasonable. The appellees were eomplainants below. Af ter a hearing upon 
affldavits presented by the respective parties, a temporary injunction was 
granted. Tliis appeal is from the decree thus rendered. Prior to thls hear- 
ing certain preliminary questions pertaining to the jurisdlction of the court 
and to the insufflciency of the cause of suit were disposed of. To understand 
fully the nature' of such questions, a more extended statement of the cause 
of suit must he made. The Arlington Heights Fruit Company and numer- 
ous other corporations and individuals bring this suit in behalf of them- 
selves and ail others slmilarly situated against the Southern Pacific Com- 
pany, the Atcheson, ïopeUa & Santa F6 Railway Company, the San Pedro, 
Los Angeles & Sait Lake Railroad Company, and the Transcontinental Freight 
Bureau, which latter association, it is alleged, is an unincorporated coucern, 
and is composed of the three above-named railway companies and a number 
of other corporations engagea in like transportation business. The eom- 
plainants are ail citizens and résidents of the state of California. AH the 
défendants are citizens and résidents of states other than the state at Cali- 
fornia, namely, the Southern Pacific Company of the state of Kentucky, the 
Santa Fé Railway Company of the state of Kansas, and the San Pedro 
Railroad Company of the state of Utah, but each of said railway companies 
bas an office within and is doing business in the state of California, and is 
operating lines of railroad for the transportation of passengers and freight 
from within the state, and especially from within the Southern district of 
California, into and through other states and territories, and Is'subject to the 
provision of the act of Congress entitled "An act to regulate commerce," 
approved February 4, 1887, and ail acts amendatory thereof and supplemen- 
tary thereto. There is no allégation as to the résidence and citizenship of 
the défendant Transcontinental Freight Bureau, but it is averred that It 
Controls the fixîng of freight rates upon lines from ail California points into 
other states and territories, and that said défendant railway companies are 
the principal members of said bureau and control and direct the policy and 
opérations of said bureau; that said défendant railway companies, through 
contracts and traffic arrangements with other Connecting carriers, hâve es- 
tabllshed through routes and joint rates for the cari-iage of lemons from 
California points to ail points in the United States and Canada ; that the 
défendant railway companies issue to eomplainants bills of lading for through 
shipment into other states and territories, and eomplainants hâve no deal- 
ings whatever with such Connecting carriers, ail of which Connecting car- 
riers are corporations of states other than California, and hâve no lines of 
railway therein ; that the eomplainants are engaged in the business of grow- 
Ing, buying, selllng, and packing lemons, and of shlpping the same from 
Southern California points over the lines of the défendant railway companies 
to varions cities and towns throughout the United States, and hâve made 
large investments in their business, and that the défendant railway com- 
panies hâve an entire monopoly upon the transportation of lemons from points 
In California to the markets where the same are sold in large quantlties ; 
that prior to February 11. 1905, the Consolidated Forwardlng Company, the 
Southern California Fruit Exchange, and other growers and shippers of 
lemons flled complaints against the défendant railway companies, other 
than the San Pedro Railroad Company, before the Interstate Commerce Com- 
mission, charglng that the then existlng rates for transporting citrus fruits, 
Including lemons, from points ' within the state to points without, which was 
$1.25 per hundred pounds, was unreasonable and unjust, whereby It was 
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sought to hâve the rates reduced on lemons in Car load lots to $1 per 100 
pounds ; that the Interstate Commerce Commission promulgated Its order on 
the llth day of February, 1905, declaring $1.10 per 100 pounds in car load 
lots to be just and reasonable, but that prior to such promulgation the de- 
fendant railway companles, other than the San Pedro Railroad Company, 
voluntarily reduced the said rates from $1.25 to $1 per hundrod pounds, 
car load lots, which rate has ever since been the duly flled, published, and 
légal rate upon lemous transported as af oresaid. The flndings of the Inter- 
state Commerce Commission were accompanled by various statistical mat- 
ters showing the growth and development of the lemon industry and the 
shipping facilities attending it. Speaking generally, it is further alleged that 
the lemon industry has vastly iiicreased in later years, which has been en- 
couragea by the défendant railway companles through the fixing and main- 
tenance of the said rate of $1 per 100 pounds, but that even then the Cali- 
fornia growers hâve been unable to compete with the importations of foreign 
growers and shippers on the Atlantic seaboard, and during a number of 
months in the year hâve been unable to compete with such importations in the 
Middle Western states east of the Missouri river; that, to reniedy this con- 
dition and to permit the lemon industry of Californla to exist and to enlarge 
the markets therefor, Congress on August 5, 1909, enacted that the various 
duties on foreign lemons be increased from 1 to 1% cents per pound ; that 
such inerease was essentlal to enable the Californla growers to dispose of 
their entire crop, and to prevent foreign growers from occupying the market, 
and thus occasioning complainants serions loss and damage; that immedl- 
ately npon the enactment of said tariff the défendant railway companles an- 
nounced an Inerease of 15 cents per 100 pounds on lemons to certain points 
In the United States and Canada, to become effective December 6, 1909, 
which tariffs hâve been filed with the Interstate Commerce Commission, and 
that the resuit of said inerease will be to destroy the parity and equality 
between the marketing of foreign and Californla lemons within the United 
States during a great portion of the year. In short, it is alleged, with ap- 
proprlate détail of facts. that, if such Inerease of rate is maintained, it 
will resuit In the destruction in a large measure of the lemon industry in 
Californla, and cause the complainants irréparable injury, that the previous 
rate under ail the conditions existing is reasonable and just, and that, upon 
the other hand, the inerease is arbltrary, unreasonable, and unjust, and will 
leave to the complainants no substantial rémunération for their produets, ail 
of which is In violation of the Interstate commerce act of February 4, 1887, 
and the amendments thereof, and also of the Sherman anti-trust act, ap- 
proved July 2, 1890, and will deprive complainants of their property witb- 
out due process of law, contrary to the fédéral Constitution. It Is further 
alleged that the défendants hâve conspired to discriinlnate against the com- 
plainants and their business, and thereby to monopolize Interstate commerce 
as it pertains to the transportation of lemons in certain sections of the coun- 
try ; that complainants hâve flled their complaints before the Interstate 
Commerce Commission respecting such illégal and excessive charges, where 
the matter Is now pending ; and that, unless restrained, the défendant rail- 
way conipanies wIU put such illégal and unjust rates into efïect on and after 
December 6, 1909. The prayer is for an order to shOTv cause why a tempo- 
rary injnnction should not issue restraining défendants from putting such 
unlawful rate into effect until the final disposition of the matter by the 
Interstate Commerce Commission. The order was duly Is.sued requlrlng the 
défendants to show cause on November 22, 1909. On that day the several 
d<?fendant railway companles appeared specially, each by a plea setting forth, 
in effect, first, that it is a corporation organized and incorporated in a state 
other than the state of Californla, and is not a citizen or inhabltant of the 
State of Californla, that* It appears upon the face of the bill that this is 
a civil suit, wherein the jurisdiction of the court Is not founded only on the 
fact that it is between citizens of différent states, but is also based upon 
acts of Congress relating to Interstate commerce showing cause of suit there- 
under ; second, that the court has no jurisdiction to détermine whetber the 
published rates are reasonable or unreasonable prior to a détermination of 
that question by the Interstate Commerce Commission ; and, third, that the 
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rates complalned of are Joint through rates establlshed by contract between 
the défendant railway companies and thelr Connecting carriers, tliat sucli 
Connecting carriers are indispensable parties to the suit, and that wlthout 
ttiem the court is powerless to make any order or decree affecting sucli con- 
tract or tiie rlghta of any of the parties tliereto not joined in the suit. The 
language Introduclng the plea of the Santa Fé Railway Company Is as fol- 
lows: "Specially appearlng under protest for the purpose of thls plea to 
the jurlsdletion of the court under the 'blU for injunctlon filed in the above- 
entltled suit, and for no other, says." The language of each of the other 
two railway défendants is: "Enters this court in llmine solely for the pur- 
pose of showlug that eaid court bas not, and should not take or hâve, juris- 
diction over it for the purpse of issulng such Injunction, and, by way of 
spécial plea in this behalf, says." On the same day two of the railway com- 
panies flled a demurrer to the bill, basing it upon several grounds, among 
which are that the court bas no jurisdlction of the subject-matter ; that the . 
court bas no jurisdlction to détermine as to the reasonableness or unreason- 
ableness of the propose! rate; tliat the défendants cannot be sued withln 
the jurisdlction of this court ; that the complainants are not entltled to the 
relief prayed because of the absence of indispensable parties ; and that the 
bill does not state a cause of relief. The défendant Santa Pê Railway Com- 
pany answered, and varions alRdavlts were flled by parties showlng cause 
for and agalnst the issuance of an injunctlon. Thereupon a hearlng was had 
upon the plea to the jurisdlction of the court, and later upon the demurrer, 
and both the plea and demurrer were overruled. Eventually a hearlng waa 
had upom the merits and a temporary injunction granted. 

J. W. McKinley, C. W. Durbrow, W. F. Herrin, W. R. Kelly, A. 
S. Halsted, Robert Dunlap, T. J. Norton, E. W. Camp, U. T. Clot- 
felter, and Gardiner Lathrop, for appellants. 

Joseph H. Call, Asa F. Call, and Thomas B. Dozier, for appellees. 

Before GILBERT, Circuit Judge, and HANFORD and WOLV- 
ERTON, District Judges. 

WOLVERTON, District Judge (after stating the facts as above). 
The appellants make three contentions : First. That the Circuit Court 
was without jurisdiction of the parties défendant, because the suit 
was not instituted in the districts, respectively, of which they were 
citizens and inhabitants. ■ This proceeds upon the ground that the suit 
was not one founded upon diversity of citizenship only, but upon the 
further ground, as well, that a fédéral question is involved. Second. 
That the court was without power to détermine as to the reasonable- 
ness or unreasonableness of a rate in advance of a détermination of 
that question by the Interstate Commerce Commission. Third. That 
the injunctive relief sought cannot be granted because of the absence 
of indispensable parties. The appellees insist that appellants hâve 
waived their first contention by a gênerai appearance or what is 
thought to be tantamount thereto by combining with their plea to the 
jurisdiction of the court a plea to the merits of the controversy. Log- 
ically this question should be first determined. 

[1] By Act March 3, 1887, c. 373, 24 Stat. 552, as corrected by Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), it 
is provided that the Circuit Courts of the United States shall hâve orig- 
inal cognizance, concurrent with the courts of the several states, of 
ail suits of a civil nature, at common law or in equity, where the 
matter in dispute exceeds an amount stated, and arising under the 
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Constitution or laws of the United States, or in which there shall be 
a controversy between citizens of différent states. It is further enacted 
that no person shall be arrested in one district for trial in another 
in any civil action before a Circuit or District Court; and no civil 
suit shall be brought before either of said courts against any person 
by any original process or proceeding in any other district than that 
whereof he is an inhabitant, but, where the jurisdiction is founded 
only on the fact that the action is between citizens of différent states, 
suit shall be brought only in the district of the résidence of either 
the plaintiff or the défendant. 1 Supplément to Revised Statutes of 
the United States, pp. 611, 612. Thus it appears that, when a fédéral 
question is involved, the défendant must be sued in the district of 
which he is a résident and inhabitant, but, when the suit is based on 
diversity of citizenship only, he may be sued as well in the district 
where the plaintiff is an inhabitant. 

It is insisted hère that a fédéral question is involved, which may be 
conceded for the présent, and the proper venue for laying the suit 
was in the respective districts of the défendant railway companies. 
The place where a défendant may be sued, however, is a privilège 
Personal to him, and in any case where the court has jurisdiction over 
the subject-matter he may by submitting himself to the territorial 
jurisdiction of the court waive that privilège. Thereupon the court, 
having acquired jurisdiction of the person, may pass judgment re- 
specting the subject-matter. So that, whether the défendants were 
sued in the district where plaintiffs réside or in some district other 
than that of their respective citizenship, they might, by surrendering 
to the territorial jurisdiction of the court, waive their personal privilège 
of being sued in their own particular district. In re Moore, 209 U. S. 
490, 28 Sup. Ct. 585, 706, 52 h. Ed. 904. 

The question now is, Hâve the défendants, the railway companies, 
by their appearance in the cause, considering the manner of such ap- 
pearance, waived that personal privilège? This entails a review of 
some of the leading cases upon the subject. We should keep in mind 
as we proceed the especial contention of the complainants, which is 
that the défendants hâve waived this privilège by combining a plea 
to the merits of the controversy with a plea to the jurisdiction of the 
court. 

The first case called to our notice is Fitzgerald Cons. Co. v. Fitz- 
gerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 L. Ed. 608. This was an 
action instituted in the district of Nebraska against a corporation of 
lowa. After the défendant had filed a demurrer to the complaint, 
an answer, and an amended answer, challenging the légal sufHciency 
of the complaint as well as the merits of the cause of action, and 
while the cause was on trial before a jury, it interposed a plea to 
the jurisdiction of the court, which plea was overruled. Answering 
an assignment of error upon this ruling, the Suorerae Court says: 

"Thèse proceedlngs were taken by defeadant after dlscoverlng the alleged 
ground of objection to the service, and there was do action on its part conflned 
solely to the purpose of questioniug the Jurisdiction over the person. That 
such jurisdiction resulted under the cireumstanees admlts of no doubt." 
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Hère was a gênerai appearance and a plea to the merits before 
the jurisdiction of the court over the person was challenged. Hence 
he was held to hâve waived his right to insist upon the latter question. 

The next case is that of St. Louis, etc., Ry. Co. v. McBride, 141 
U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659. The record in this case 
contains no process of service. The fîrst paper filed upon the part 
of the défendant was a demurrer to the complaint, based upon the 
following grounds: That the court was without jurisdiction of the per- 
son of the défendant, that it was without jurisdiction of the subject- 
matter- of the action, and that the complaint did not state facts suffî- 
cient to constitute a cause of action. The demurrer being overruled, 
a trial was had, resulting in judgment for the plaintifïs. Speaking 
of this procédure as it pertains to the jurisdiction respecting the per- 
son of the défendant, the court said : 

"Its flrst appearance was, not to ràlse the question of Jurisdiction alone, 
but also tliat orf the merits of the case. Its demurrer, as appears, was based 
on three grounds, two referring to the question of jurisdiction, and the third, 
that the complaint dld not state facts Sufflclent to constitute a cause of ac- 
tion. There was therefore in the flrst Instance a gênerai appearance to the 
merits. If the case was «ae of which the court could take jurisdiction, 
such an appearance walves, not only ail defects in the service, but ail spécial 
privilèges of the défendant in respect to the particular court In whlch the 
action is brought." 

Another case is that of Interior Construction Co. v. Gibney, 160 U. 
S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401. That was an action upon a 
bond. The défendant Company entered a gênerai appearance, but 
afterwards pleaded in abaterhent that two others of the défendants 
were not citizens in the state and district wherein the action was 
instituted, and it was held by the court that such gênerai appearance 
waived the right afterwards to object to the jurisdiction of the court 
over the person; the court saying: 

"But the provision as to the particular district In which the action shall 
be brought does not touch the gênerai jurisdiction of the court over such 
à Cause between such parties ; but aflfeets only the proceedings taken to 
bring the défendant within such jurisdiction, and is a matter of Personal 
privilège, whlch the défendant may insist upon, or may waive, at his élec- 
tion, and the defendant's right to object that an action within the gênerai 
Jurisdiction of the court Is brought in the wrong district Is waived by enter- 
Ing a gênerai appearance, without taklng the objection." 

The most récent case announcing the particular .principle is that of 
Western Loan & Savings Co. v. Butte & Boston Consolidated Mining 
Company, 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. The action 
was there instituted neither in the district of the plaintiff nor of the de- 
fendant, but the défendant first appeared by liling its demurrer to 
the complaint, alleging, first, that the court had no jurisdiction of the 
subject of the action; second, that the court had no jurisdiction of 
the person of the défendant; third, that the complaint did not state 
facts sufficient to constitute a cause of action; fourth, that the com- 
plaint was uncertain ; and, fîf th, that the complaint was unintelligible. 
The court, however, held that where a diversity of citizenship exists, 
so that the suit is cognizable in some Circuit Court, the objection to 
the jurisdiction of the particular Court in which the suit is instituted 
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may be waived by appearing and pleading to the merits. In consider- 
ing whether the défendant had submitted to the jurisdiction of the 
court, the court said : 

"It (défendant) Invoked and obtained a ruliog on the merits so far as tlie 
légal sufflciency of the cause of action is concerned." 

Hence that the défendant had waived its personal privilège of being 
sued in its own district. 

In Mahr v. Union Pacific Railway Ce. (C. C.) 140 Fed. 921, it 
was held, in efifect, that where .the défendant, in a motion to quash 
the service of summons, assigned as reasons for the motion matters 
going to the subject of the action, it amounted to a gênerai appear- 
ance, notwithstanding the use of appropriate words which usually at- 
tend an appearance intended to be limited and spécial. 

So it was held, also, in Peale v. Marian Coal Co. (C. C.) 172 Fed. 639, 
that the défendants waived their right to be sued in a particular dis- 
trict by setting up as one of the grounds of demurrer to the bill of 
complaint that the plaintifï was not entitled to the relief prayed for 
"This," says the court, "called for a judgment on the merits, whicb 
the court could not undertake to render, except as it first assumed 
jurisdiction of the controversy. * * * If sustained, it amounted 
to a décision that the plaintifï had no case on his own showing, and 
the défendants could not call on the court for this, and in the same 
breath insist that the bill should be dismissed because the parties 
were not rightly before it." 

On the other hand, there are many cases which hold to the principle 
that, where a spécial appearance has been entered for the purpose of 
raising the jurisdictional question only, it does not operate to waive the 
right to insist upon being sued in the district of the citizenship of the 
défendant. In the case of Harkness v. Hyde, 98 U. S. 476, 25 L. Ed. 
237, the défendant appeared specially by counsel appointed for the 
purpose of moving the court to dismiss the action on the ground that 
the service of the summons was made upon him in a place other than 
in the bailiwick of the sheriff making the service. The court in de- 
ciding the case says: 

"The right of the défendant to Insist upon the objection to the illegallty of 
the service was not waived by the spécial appearance of counsel for him to 
move the dismissal of the action on that ground, or what we consider as in- 
tended, that the service be set aside, nor, when that motion was overruled, 
by their auswering for him to the merits of the action. Illegallty in a pro- 
ceeding by which jurisdiction is to be obtained is in no case waived by the 
appearance of the défendant for the purpose of calling the attention of the 
court to such irregularity ; nor is the objection waived when being urged it 
is overruled, and the défendant is thereby compelled to answer. He is not 
considered as abandoning his objection because he does not submit to f urther 
proceedings without contestation. It is only where he pleads to the merits 
in the first instance, without Insisting upon the Illegallty, lâiat the objection 
is deemed to be waived." 

Another case in the same line is Southern Pacific Co. v. Denton, 
146 U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942. The défendant there, 
by leave of court, filed "an answer or demurrer" "for the spécial 
purpose and no other," using his language, "until the question herein 
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raised is decided, of objecting to the jurisdiction of this court," but 
reserved the right in case the court overruled the demurrer to be al- 
lowed to answer to the merits. The court overruled the demurrer, and 
the défendant subsequentlyanswered, and it was insisted that by this 
procédure the défendant waived the jurisdiction of the court over its 
person. The court, after deciding that there was no such waiver by 
the proceedings, continued: 

"The want of jurisdiction, being apparent on the face of the pétition, 
might be taken advantage of by demurrer, and no plea in abatement was 
necessary. Ooal Co. v. Blatchford, 11 Wall. 172 [20 L. Ed. 179]. The de- 
fendant did flle a demurrer for the spécial and single purpose of objecting 
to the jurisdiction ; and It was pnly after that demurrer had been overruled, 
and the défendant had exeepted to the overruling thereof, that an answer 
to the merits was flled. Neither the spécial appearance for the purpose of 
objecting to the jurisdiction, nor the answer to the merits after that objec- 
tion had been overruled, was a waiver of the objection." 

The court then cites the case of Harkness v. Hyde in support of the 
principle. 

Another case is Mexican Central Railway v. Pinkney, 149 U. S. 194, 
13 Sup. Ct. 859, Z7 L. Ed. 699. In this case the défendant appeared 
specially for the purpose of excepting to the service of the citation, 
and the court, after reviewing the authorities, reafSrmed the doctrine 
of the foregoing cases. 

The latest case upon the subject, and one which upon the facts is 
of very close analogy to the one at bar, is Davidson Marble Co." v. 
Gibson, 213 U. S. 10, 29 Sup. Ct. 324, 53 L. Ed. 675. That was on 
writ of error to the Circuit Court for the Northern District of Cali- 
fornia. A demurrer and a motion to quash and dismiss were filed at 
the same time. The demurrer assigned grounds therefor, among 
others, first, that the court had no jurisdiction of the défendants or 
either of them ; second, that the plaintiff was not a résident or citizen 
of the Northern District of California; third, that the défendants were 
not, nor was either of them, a résident or citizen of the Northern Dis- 
trict of California ; fourth, that the plaintifï was a citizen and résident 
of the state of Pennsylvania, and the défendants, and each of them, 
were citizens and résidents of the state of Illinois ; fif th, that the court 
had no jurisdiction of the subject of the action; and, sixth, that the 
court had no jurisdiction of the controversy alleged in the complaint. 
The motion to quash the service and dismiss the action is as follows: 

"The défendants above named and each of them hereby appear specially 
in the above-entitled cause for the purpose only of moving the said court 
to quash and set aside the service of the summons In the said cause, and 
to dismiss the said action, upon the ground that the said court bas no juris- 
diction of the persoms of the défendants, and upon the further ground that 
the said court bas no jurisdiction of the person of the plaintifC; and upon 
the further gi;ound that neither the plaintiff nor the défendants, or any or 
either of them, are citizens of the state of California or résidents of the 
Northern District of California In the Ninth judiclal circuit, and upon the 
further ground that the said court has no Jurisdiction of the controversy 
at issue. The said motion wlll be based upon the complaint of the plaintifC 
and ail subséquent proceedings and the return of service of summons herein." 

The motion to quash was denied, and the demurrer overruled. The 
défendants declining to plead further, a judgment was entered against 
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them, from which the writ of error was prosecuted. After indicating 
that the case was governed by that part of act March 3, 1887, as cor- 
rected by Act Aug. 13; 1888 (25 Stat. 433, c. 866), which provides 
that no civil suit shall be brought before any of the Circuit Courts of 
the United States against any person by any original process or pro- 
ceeding in any other district than that whereof he is an inhabitant, 
Mr. Justice Moody says : 

"It follows, therefore, that the court below was without jurisdictlon of this 
cause, and, as the défendants hâve taten no action whatever in response to 
the summons, except to appear speclally and object to the jurlsdiction, it 
cannot possibly be said that the objection to the jurlsdiction bas been 
walved." 

And later: 

"The défendants appeared speclally, as they had a right to do, solely for 
the purpose of objecting to thé jurlsdiction. They were not bound to agrée to 
submlt thelr objection to the final decislana of the judge of the Circuit Court, 
and the rule of court which treated the spécial appearance, without such 
an agreement, as a gênerai appearance is invalld." 

So it was determined in that case that the appearance made in the 
form and manner as above indicated was a spécial appearance for 
the purpose of contesting the authority of the court to take jurisdiction 
of the person of the défendant, and it was accordingly held that waiver 
of jurisdiction was not made by such an appearance. 

The défendants' first ground as assigned in their pleas is distinctly 
an objection to the jurisdiction of the court over their persons. The 
second and third grounds go to the jurisdiction of the court as a court 
of equity. Thus it is urged by the second ground that the court has 
no jurisdiction to détermine the reasonableness or unreasonableness 
of a freight rate fixed by the railway companies prior to any déter- 
mination as to that fact by the Interstate Commerce Commission. 
This does not involve the jurisdiction of the court over the person 
as a fédéral court to take cognizance of the matter, but it goes to the 
power or right of a court of equity to détermine the cause. So it 
is as to thç third objection made by the pleas. The resuit is, therefore, 
that the défendant companies hâve in reality combined a plea to the 
jurisdiction of the court over the person with * plea to the jurisdic- 
tion of the court as a court of equity to détermine the cause which is 
presented by the complainants. As is said in the case of Smith v. 
McKay, 161 U. S. 355, 358, 16 Sup. Ct. 490, 492 (40 L. Ed. 731) : 

"When the requlsite citlzensblp of the parties appears, and the subject- 
matter Is such that the Circuit Court is compétent to deal with it, the juris- 
diction of the court attaches, and whether the court should sustain the com- 
plainant's prayer for équitable relief, or should dismiss the bijl with leave 
to bring an action at law, either would be a valid exercise of jurlsdiction. If 
any error were committed -In the exercise of such jurisdiction, it could only 
be remedied by an appeal to the Circuit Court of Appeals." 

The question there contested was whether the appeal should hâve 
been taken to the Circuit Court of Appeals rather than direct to the 
Suprême Court of the United States ; it being insisted that the appeal 
was taken upon the jurisdictional question only. 
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In the présent case one of the défendants answered, the other two 
demurred, but ail of them were insisting ail the while upon their 
spécial plea to the jurisdiction of the court over their respective per- 
sons. Unless it be, therefore, that, by combining a ground of want 
of jurisdiction over the person with the objection that the complainants 
are without equity as shown by their bill, the défendants hâve sub- 
mitted themselves to the territorial jurisdiction of the court, thcy 
ought not to be further proceeded against. The case at bar upon 
principle does not differ materially f rom the Gibson Case. There the 
motion to quash the summons and to dismiss the action combined the 
two grounds as distinctly as hère, and the demurrers were based upon 
like grounds, which were also acted upon and overruled bjr the court, 
yet it was determined there was no waiver as respects jurisdiction 
over the person. It wfould seem to be deducjble, therefore, from thèse 
authorities from the Suprême Court, including the Gibson Case, that 
when the défendant appears specially for the express purpose of chal- 
lenging the jurisdiction of the Court over the person for want of 
proper service, or upon the ground that the venue is not laid in bis 
judicial district, although he may hâve combined in his motion or 
plea to the jurisdiction matter going to the subject of the suit or ac- 
tion, he does not thereby waive jurisdiction over his person. The pur- 
pose of the défendant is to be gathered rather from the nature of his 
appearance. If, being spécial, it is to insist unquestionably upon want 
of jurisdiction of the court, there would be no waiver. By appearing 
gêner ally the party submits himself to the jurisdiction of the court 
for ail purposes of which the court can take cognizance. The man- 
ner of the appearance would be taken as an indication of the purpose 
of the pleader to submit to the court's jurisdiction, iiotwithstanding an 
objection to the contrary. But, where the appearance is declared in 
unmistakable language'to be spécial, the pleader's intendinent that it 
is not so is not always to be deduced from the fact of the combina- 
tion of an objection to thé jurisdiction with an objection to the subject- 
matter. Of course, the court cannot pass judgment upon the subject- 
matter without at the same time having jurisdiction of the person, 
yet if the défendant insists upon his objection to the jurisdiction over 
his person, and he is in a position to insist thereon, the court ought 
to give him the benefit of that objection and pass judgment respecting 
it. In the case at bar ail three of the grounds assigned by the plea 
went to the jurisdiction of the court in one sensé — the first to the 
jurisdiction ôver the person, and the last two to the jurisdiction of 
the , court as a court of equity. In either case, if the plea was well 
taken, the bill of complaint would hâve to be dismissed, but the court 
could not prbceed to a ruling upon the two latter objections, without 
first entertaining jurisdiction of the person. Now, if it be that the 
défendants hâve confused the kind of jurisdiction they were insisting 
upon, as might well happen, or believed they had a légal right to com- 
bine the objections, it nevertheless appears that it was distinctly their 
purpose to appear specially in the first instance with a view of raising 
the jurisdictional question, to be disposed of before the merits were 
reached. We are therefore of the opinion that, under such circum- 
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Stances, the défendants hâve not waived their personal privilège of 
being sued within their own district. 

[2] Having arrived at this conclusion, there remains but one other 
question to be determined, and that is whether the défendant com- 
panies were suable within the Southern District of California; they 
being citizehs and inhabitants of states other than the state of Cali- 
fornia. This précise question has been determined in the case of 
Maçon Grocery Co. v. Atlantic Coast Line R. R. Co., 215 U. S. 501, 
30 Sup. Ct. 184, 54 L. Ed. 300, favorably to the contention of the 
appellants. That was a case in equity like this, to enjoin the putting 
into opération and effect of an alleged unlawful rate during the pend- 
ency of the question of the reasonableness or unreasonableness of the 
rates before the Interstate Commerce Commission. The case was in^ 
stituted in the Circuit Court of the United States for the Southern 
District of Georgia. The complainants were citizens of the state of 
Georgia, and the défendants were railroad corporations of states other 
than the state of Georgia. Specially appearing for the purpose, the 
varions défendants respectively filed a plea to the jurisdiction of the 
court, each défendant asserting, in substance, an exemption f rom being 
sued in a district of which it was not an inhabitant. Demurrers to the 
pleas were sustained by the Circuit Court. This ruling was reversed 
îjy the Court of Appeals. Corning to the Suprême Court, it was there 
said: 

"Whlle sustalning the demuirer the Circuit Court yet declared: *It Is 
true that in this case the illegality of the alleged Inerease in rates must 
necessarily, in large measure, be determined by the fédéral law. The légal- 
ity or illegality of the alleged comhination in restraint of trade must be 
determined by the same law, and It seems to be coneeded that, generally 
speaking, this court would not hâve Jurisdiction of thèse questions finally 
except under conditions which da not exist hère. That Is to say, the court 
can only for final détermination entertain the fédéral question In the dis- 
trict of which the défendants are inhabitants.' Despite thèse views, however, 
as the court considered, if the averments of the bill were taken as true, there 
was 'a threatened and immédiate violation of the fédéral law of the gravest 
character to a large number of people,' irréparable injury would be occa- 
sioned if the inerease in rates was allowed to go into efCect, and, as there 
was not time for those affected to hâve protection -or seek recourse else- 
where, jurisdiction was entertained for the purpose of glving temporary re- 
lief." 

Thus was presented for détermination the sole question whether 
the Circuit Court of the United States for the Southern District of 
Georgia sitting as a court of equity had jurisdiction over the persons 
of the défendant railroad corporations, inhabitants of states other than 
the state of Georgia, to entertain the bill for the temporary relief of 
restraining the railroad companies from putting into effect the al- 
leged unlawful rate pending the considération of the question of its 
reasonableness or unreasonableness before the Interstate Commerce 
Commission. After careful and exhaustive considération, the Su- 
prême Court held that the jurisdiction of the court over the défendants 
did not exist for granting the relief sought. In concluding the opin- 
ion, the court, speaking through Mr. Justice White, had this further 
to say: 
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"We àré of opinion that tbe jurîsdictlon statute of 1888 Is applicable, even 
upon the assumptlon that the cause of action was alone cognizable in a court 
of the United States, as the particular venue of the action was not pro- 
vlded for elsewhere than in that statute." 

Thus the judgment of the Circuit Court of Appeals was affirmed, 
reversing the judgment of the trial court. 

In the particulars hère reviewed the Maçon Grocery Company Case 
overrules the cases of fhe Northern Pacific Railway Co. v. Pacific 
Coast Lumber Manufacturers' Association, 165 Fed. 1, 91 C. C. A. 
39, and the Union Pacific Ry. Co. v. Oregon & Washington Lumber 
Manufacturers' Ass'n, 165 Fed. 13, 91 C. C. A. 51, heretofore decided 
by this court, and it must be se considered. It is due to the learned 
judge présiding in the Circuit Court to say that his judgment was 
controlled by thèse cases ; the Maçon Grocery Company Case not hav- 
ing been 'decided at the time. 

It is conceded by both paîties that a fédéral question is involved by 
the présent controversy. Indeed, it could not be denied that plain- 
tiflfs' right for relief is based upon the régulations of the_ Interstate 
commerce act as well as the régulations of the Sherman anti-trust act. 
A fédéral question being involved, although there be diversity of 
citizenship, clearly the défendants hâve the absolute right under the 
statute of being sued within the district of which they are citizens and 
inhabitants. 

This conclusion renders it unnecessary to pass upon the two re- 
maining contentions of the défendants, namely, that the court is with- 
out jurisdîction to détermine whether or not the rate prescribed by 
the défendants for transportation of lemons was reasonable or unrea- 
sonable, or whether or not the court can exercise jurisdîction over the 
défendants he^-e appearing without the présence of other Connecting 
carriers, who wer€ parties to the tariflf rate so established. 

It results from thèse considérations that the decree of the court be- 
low must be reversed. The cause will be remanded, with directions to 
dismiss the suit. 

HANFORD, District Judge (dissenting). The bill of complaint in 
this case specifically charges a combination between the défendants to 
destroy compétition in interstate commerce and to create a monopoly 
contrary to the provisions of the anti-trust law (Act July 2, 1890, 26 
U.,S. Stat. 209 [U. S. Compiled^Stat. 1901, p. 3200] ; 7 F. S. A. 336; 
Pierce's Fed; Code, pp. 1502, 1503). The fourth section of that law 
in broad terms confers jurisdîction upon United States Circuit Courts 
to grant injunctions and restraining orders to prevent violations there- 
of and the seventh section authorizes individuals sufïering injuries by 
cofflbinations in violation of the law to sue the wrongdoer in a Circuit 
Court of the United States in any district in which the défendant may 
be found. It is my opinion that thèse provisions were incorporated 
into the anti-trust law for the express purpose of obviating difficulties, 
which without the exercise of the jurisdiction so conferred would 
leave shippers of merchandise engaged in interstate commerce and 
dépendent upon interstate carriers practically barred from entering 
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any forum compétent to protect or enforce rights which the law in- 
tended should be protected and enforced. 

In the case of Minnesota v. Northern Securities~ Co., 194 U. S. 48, 
24 Sup. Ct. 598, 48 L. Ed. 870, the Suprême Court of the United 
States was careful to say in its opinion: 

"We earinot suppose It was Intended that the enforcement of the aet should 
dépend In any degree upon original suits In equity Instituted by the States 
or by indlviduals to prevent violations of its provisions. On the contrary, 
taklng ail the sections of the act together, we thinU that Its intention was 
to limlt direct proeeedings in equity to prevent and restrain such violations 
of the anti-trust aet as cause injury to the gênerai public, or to ail alike, 
merely from the suppression of compétition in trade and commerce among 
the several states and with foreign nations, to those Instituted in the name of 
the United States, under the fourth section of the act, by district attorneys 
of the United States, actlng under the direction of the Attorney General; 
thus securing the enforcement of the act, so far as direct proeeedings in 
equity are concerned, according to some uniform plan, operative throughout 
the entlre country." 

This, however, is not a suit by meddlesome litigants for the benefit 
of the country at large. In their bill of complaint the complainants 
set forth their own spécial grievances, and aver facts entitling them 
to injunctive relief to prevent threatened pecuniary loss to them during 
the pendency of their application to the Interstate Commerce Com- 
mission to détermine their particular controversies with respect to the 
rates which Interstate carriers may lawfully exact for the transporta- 
tion of fruits which they must send to markets in other states. 

The case, popularly known as "the Merger Case" (Northern Securi- 
ties Co. V. United States, 193 U. S. 197, 24 Sup. Ct. 436, 48 L. Ed. 679), 
was commenced and prosecuted in the United States Circuit Court" 
for the District of Minnesota against a corporation of New Jersey, 
a corporation of Minnesota, a corporation of Wisconsin, and several 
individual défendants, including citizens of New York. It was a suit 
in equity to enforce the anti-trust law, and the jurisdiction was 
founded upon section 4. The défendants appear to hâve voluntarily 
submitted to the jurisdiction of the Circuit Court by failing to make 
any contest on the ground of improper venue. Nevertheless the exer- 
cise of jurisdiction is a précèdent, and the case illustrâtes the practical 
necessity for bringing as défendants the members of combinations who 
may be citizens of différent states into a single suit. Congress must 
bave contemplated the impossibility of maintaining a suit against com- 
binations composed of citizens of several states, if each member of 
the combination should be privileged, and not amenable to the power 
of the courts to compel obédience to the law, elsewhere than in the 
district of which he is an inhabitant. In my opinion the fact that the 
government prosecuted the case does not atïect the question of venue. 

I hâve been unable to find any décision of the Suprême Court, con- 
struing section 4 of the anti-trust statute, which explicitly dénies the 
right of shippers to maintain a suit in equity in the United States Cir- 
cuit Court to prevent violations of the anti-trust law especially in- 
jurions to them. 

Therefore I feel warranted in recording my dissent from the fore- 
going opinion. 
191 F.— 8 
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OSBORNE et al. v. RAMSAY et al. 

(Circuit Court of AppeaJs Ninth Circuit. October 2, 1911.) 

No. 1,980. 

1. Evidence (§ 290*) — Declaeation as to Pedigree— Limitation o'f Rule of 

Admissibilitt. 

The exception to the gênerai rule exeludlng hearsay testimony In 
(ayor o( déclarations respecting pedigree and lineage, in the absence of 
record évidence, is limited to déclarations made ante litem motam, and 
not in anticipation 6f litigation depending on family relationship, and by 
members of the family, or at broadest by persoiis who, from intimacy 
with the family, were likely to hâve knowledge of the matters to which 
they relate. 

[Ed. Note.— For other cases, see Evidence, Cent. DIg. §§ 1149-1152; 
Dec. Dig. i 290.*] 

2. Marriage (§ 40*) — Pbesumption — Cohabitation and Réputation. 

A presumption of marriage can only arise on the proven facts of both 
cohabitation and réputation. 

[Ed. Note. — Por other cases, see Marriage, Cent. Dig. §§ 58-79; Dec. 
Dig. § 40.*] 

3. Descent and Distribution (§ 71*) — Pbesumption oi' Legitimact. 

To ralse a presumption that a child was born in lawful wedlock, there 
must be a substantlal basis upon which to predicate it. There must be 
a marriage of a man with a woman: either actual, reputed, or traditional, 
with the ofCsprlng proceedlng from such marriage. 

[Ed. Note. — For other cases, see Descent and Distribution, Dec. Dig. 
§ 71.*] 

4. Descent and Distribution (§ 71*)— Heibship— Evidence— SuFiFicienct— 

Identitt of Peeson. 

Evidence considered, and held. Insufficient to establish the Identity of 
a décèdent with the person of the same name through whom complainants 
clalmed to inherit, or, if the identity be conceded, to show that décèdent 
was a legitimate child of coniplainant's ancestor. 

[Ed. Note. — For other cases, see Descent and Distribution, Dec. Dig. 
§ 71.*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Western District of Washington. 

Suit in e_quity by William C. Osborne, Eliza A. Elza, Louis D. Os- 
borne, Louis B. Osborne, Charles E. Osborne, Clarence Osborne, Res- 
ter Ê. Hoag, Mary E. Davenport, Alfred W. Doty, Horace O. Doty, 
Susie Osborne, Mrs. Henry Burtis, Mrs. James Webb, Rufus E. Os- 
borne, S. Wallace Osborne, William E. Osborne, EHda B. Rundle, 
Théodore S. Osborne, by his conservator, S. Wallace Osborne, Edith 
Bailey, Ella A. Hanford, Emma C. Osborne, Maggie L Sparks, Rob- 
ert E. Osborne, Minnie E. Heggeman, George L Osborne, Mrs. Louis 
D. King, Anna E. Doty, Laura A. Doty, Frank L. Doty, and Howard 
W. Doty, against Claude C. Ramsay, Eben S. Osborne, and Charles 
F. Munday, as executors and trustées of the estate of James Osborne, 
deceased, and the City of Seattle. Decree for défendants, and com- 
plainants appeal. Affirmed. 

This is the second appeal. When the case was first hère, the décision of the 
court was against the appellants. 167 Fed. 894, 93 0. 0. A. 294. But, upon 

•For other cases Bee same toplc & § nitmber In Dec. & Am. Digs. 1907 to date. & Reo'r lodeTasi 
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their pétition praylng leave to Aie a blll of revlew on the ground of newly dls- 
covered évidence, a dismlssal was oi-dered wlthout préjudice. Tlie Mil of 
complalnt in the présent case Is practically the same as in the first, tlie only 
material change consisting of an additlonal allégation contained In the seventh 
paragraph, to the effect that the flrst wife of tîie father of James Osborne 
died about 1824 to 1826, that the father subsequently married one Euphemia 
Rockwell, of Ridgefield, Conn., and that sald James Osborne was the oflfspring 
of the union. Upon stipulation of counsel, the testimony of the former case 
was introduced in this in toto, and other testimony was taken. Brlefly, the 
proofs, so far as they hâve material bearing, are In effect as follows: 

Abraham P. Osborne, sometlmes spoken of as Abram, but generally as Abra- 
ham, dropping the initial P., left four sons, namely, Lewis K., Solomon E., 
Clark H., and Horace, and one daughter, Caroline, who married Walter Doty. 
Thèse children were the ofCspring of a marriage wlth Electa Hickock. The 
sons, after the death of Abraham's wife, went to Uve wlth their uncle, Nor- 
throp Osborne, a brother of libraham, in North Salem, N. Y., which is 40 to 
50 miles distant from Morrisania, in the same state. They contlnued to 
réside wlth their uncle until of âge. Ail of them learned the mason's trade. 
The daughter lived with her aunt in New York City. Lewis K. Osborne 
resided at Tremont, N. Y., from 1849 to 1859, for 12 years at Danbury, Conn., 
for a time at Pelham, N. Y., and died at Tremont in 1896, at the âge of 84 
years. Solomon B. lived In East Norwalk, Conn., and died in 1901, at the 
âge of 87 years. Horace died in Nortb Salem, Westchester county, N. Y. 
Clark H. was born in 1819, lived in East Norwalk, Conn., and died there in 
1895. Caroline died in East Korwalk also, 35 or 40 years prior to 1908. 

S. Wallace Osborne, a son of Solomon E., says, from havlng heard his 
father and uncle Lewis talk, that he thinks the reason the boys went to live 
with their uncle Northrop was that bis grandfather got married again ; that 
the ofifspring of the marriage was a boy named James; that he (witness) was 
probably 10 or 15 years of âge when he heard thèse déclarations. Witness 
being of the âge of 53 when hls testimony was taken would put the tlme of 
his hearing the déclarations in about the years 1863 to 1868. Witness also 
heard his father and uncle speak of the boy going to sea; they did not know 
of their own knowledge that he went to sea, but that was their belief. 

Emma C. Osborne, a daughter of Clark H., testifles that she remembers 
hearing her father tell of his dying mother lifting him up on her bed and say- 
ing, "Clarkie, I wish I could take you with me"; that her father told her that 
hls stepmother sent for him when dying, but he would not go; that her father 
was very young at that time, it being before he was married; and that she 
never heard her father speak of James Osborne in any way. 

Annie Doty, aged 71, the daughter-in-law of Caroline, residing at East Nor- 
walk, Conn., testifies that Caroline Doty and her husband lived with her and 
her husband about four years, and that in conversation with Caroline she 
always understood Caroline's father was married again, and had a family, but 
that she never heard her say of what the family consisted; that Caroline 
had very llttle respect for her father; and that after the death of her mother 
she never lived with her father any more, but lived with her aunt in New 
York City. 

Mrs. Miranda M. Osborne, wife of witness S. Wallace Osborne, testifles 
that she heard conversations between her husbands father, Solormon E. Os- 
borne, his uncle Lewis K., and William C. Osborne, a son of Lewis K., from 
which she gathered the information or impression that her husband's grand- 
father was married a second time and that a son was born of the marriage ; 
that he disagreed with his father, anâ ran away and went to sea ; and that 
his father was "wild, intemperate, and ail that was evil." None of the per- 
sons engaglng in the conversations alluded to by witness were speaking from 
any Personal knowledge, but only from hearsay; the witness saying, In effect, 
that théy slmply talked and believed what they sald, but did not prétend to 
know themselves personally. Witness f nrther was of the impression that 
Lewis K. was the only son that saw his father after they went to their uncle 
Northrop's to live, and she did not know whether Lewis K. ever saw the 
stepmother or the child of the second marriage. 
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Mrs. Henry! T. Burtîs, residJng at West Norwalk, Conn., the great-graii(J- 
Uaughter of Abraham, testifled that ahe had always heard, tlirough nienibers 
of the famlly that Abraham mariied again after the death of her father's 
grandmother, that there was a boy born to the marriage, and that hls name 
was James. 

Mrs. Elbert Brlnckerhoff testifles that her mother married James H. Os- 
borne, a grândson of Abraham; that she bas heard her mother and Itosa- 
linda Osbome, the wife of Northrop, converse eoncerning Abraham, and heard 
Kosalinda say that there was another child, and she, speaklng confidentially 
to her mother's mother, wanted to know how he was situated ; she had heard 
that he went west, and, If wltness' mother knew where he was, she would 
llke to know whether he was doing well. 

Mrs. Dena Osborne, the wlfe of Wm. B. Osborne, a son of Solomon E., 
Uvlng at Brooklyn, N. Y., testifles that she has heard conversations between 
Solomon E. and Lewis K. Osborne, in whieh Father Osborne said that his 
father was married a second time, that there was a son of the marriage, and 
that hls name was James. 

William E. Osbome, son of Solomon B., testifles that he has heard his 
father say that the latter's father married again; that he has heard his un- 
cle Lewis discuss the matter; that he (wltness) was a small boy going to 
school at the tIme; that he further heard them talk of a boy that was born, 
whose name was James; and that wltness' father 'at one time told about 
the boyhood of James, how the boys used to tease hlm, until flnally he went 
away, teing about 16 or 17 years old ; and that nothing was heard from him. 

Horace G. Doty, a son of Caroline, relates that he never heard hls mother 
mention her father's name. 

James R. Gray, aged 69, testifles: That he formerly Uved at Morrisanla, 
novv known as Tremont, N. Y. That he knew Lewis K. Osborne, and once 
lived in hls house. Both were members of the Methodist Church. That, 
if hls meraory serves him rlght, Lewis K. had a brother residing in Morri- 
sanla between the years 1850 and 1860, by the name of James Osborne. That 
Lewis K. sald he was mueh annoyed by his brother's actions — that the latter 
did not care for church, that he would usually go from one béer saloon to 
another, and that one could almost always find hlm in a saloon or a clgar 
store. That James Osborne left Treinont, and went oflf on a voyage, and 
that wltness has never seen him slnce that tlme. On cross-examlnation, 
when asked if he had ever seen the boy, he answered that he might hâve 
seen him, but, not havlng been Introduced to him, he would hardly know 
hlm If he saw hlm. And, as to hls going to sea, wltness only knows what he 
was told — a sort of gênerai Impression that he went a number of times to 
sea. Wltness knew hls brother, wlth whom he was very intlmate, and it 
was through hlm that he heard of the boy James. 

William Cauldwell, aged 77, testifles: That he llved In Morrisanla from 
1849 to 1891. That he knew Lewis K. Osborne, who resided In Tremont, ad- 
joining Morrisanla, and that a relative of hls lived rlght at the back door 
of wltness' father's property, but that he could not tell who the relative 
was. That he knew another relative of hls, a James Osbome, who he thought 
was a half-brother, but that they were not good frlends. That along about 
1852 the brother went away from Morrisanla for the purpose, as Lewis K. 
told hlm, of pursulng a seafaring llfe. That he returned lu about 1857, and 
came over and congratulated him (wltness) on belng elected superviser of the 
town. That he told wltness he was going away again; he thought he would 
go to Callfornia ; that he was not on good terms wlth his half-brother ; and 
It was unpleasant for him to be around. That wltness got a letter from him 
in 1859, In which he said he was expecting to go north, wlth some cronies, 
to Puget Sound, to some such a place as Gamble ; the name, belng peculiar, 
impressed itself upon the mind of wltness. The letter was written from 
Sacramento or San Francisco. On eross-examinatlon, he relates that he did 
not know where James came from, that he did not know his father or 
mother, but that there was an Osborne living opposite to where wltness lived, 
who, he presunied, was his father, because the boys Lewis and James were 
around there; that he thought James lived there because he saw him about 
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there more frequently than Lewis; that wltness never talked with James 
Osliorne much, only that he would just corne over and say, "How do you do?" 
and then go on. 

Harry Neggesmith, a détective, relates that he Is acqualnted with the older 
Inhabitants of Morrisania; that he had been doing some professlonal work 
for the complainants, and visited 200 or 300 who had lived în Morrisania 
for years ; that from 150 to 200 old-timers were yet living In the immédiate 
vlcinity who were living there between 1850 and 1860; that he found two 
men ,who recolleeted James Osborne, namely, Gray and Cauldwell, and a few 
others recalled that I/ewis K. Osborne had a brother, and heard him speak 
of his brother; and that those old people were very mlsty about their rec- 
ollection orf the Osbornes. The only other thlng he found that would seem to 
identify James Osborne was that the custom house record shorwed that a man 
by that name had shipped for a voyage. 

Lyman B. Andrews, résidence Seattle, Wash., testifieè that he was ac- 
qualnted with James Osborne, flrst meeting him in 1863 or 1864; that he 
conversed with Osborne, who told him he resided, before coming west, near 
the clty of New York, in Westchestér couuty. In the locallty of the Bronx, 
but whether he stated he llved at the Bronx wltness could not say; that 
Osborne said his mother had dled when he was quite a lad, well along in 
the teenp, and that his father was then living; that he (Osborne) did not 
do well iïi'getting ahead, and went to sea, golng to Havre, France; that he 
was away three or four years, perhaps longer, and when he returned he 
found his father dead ; that he did not remain long at his old home, perhaps 
three or four months, and then left for a trip around Cape Horn, landlng in 
San Francisco, and afterwards coming on to Puget Sound; that he came 
directly to Port Gamble, which was In about 1859; that he resided at Port 
Gamble four or flve years, and then came on to Seattle; that accordlng to 
wltness' recollection Osborne said he had some half-brothers, but did not say 
much about them, only that his relationship with his half-brothers was not 
very pleasant. 

Wiufield S. Jameson, at Seattle, thinks he heard Osborne say he came 
from Westchestér county, the town of Morrisania ; that he spoke of having 
gone to sea on a voyage, to Havre, France, and having returned from France ; 
that he conveyed the impression that he had no use for his relatives; that 
he came around the Horn to San Francisco^ then to Puget Sound, In a saillng 
vessel. 

A letter was introduced In évidence, dated at Mobile, Angust 8, 1835, which 
bears the indorsement, "Copy of a letter written to my father reslding in 
St. Louis, Missouri." It is slgned, "Lewis K. Osborne." The letter is set 
out in the former opinion rendered In this cause, with the omission of a 
portion deemed unimportant. 

This is the évidence given at the former trial. The followlng Is a brlef 
résumé of that adduced In addition at the second trial: 

The name Abraham P. Osborne, shoemaker, at Market and Water streets, 
appears In the New York Olty Directory (Longworth's), 1820, 1821, 1822-23, 
and Abraham Osborne, cord-warner, Eldridge street, New York, 1826-27 and 
1827-28. The name Lewis K. Osborne, mason, 172 Orchard, appears also 
in the same directory, running in date in 1836-37 to 1842-43, and in a direc- 
tory published by John Doggett from the latter date down to 1850-51. In 
a book entitled "Simon Lobdell, 1646, of Milford, Conneetlcut, and his de- 
scendants" is found this entry: "A. 21. III. Abigall Frances, b. 5 Jan. 1820, 
D. 20 Sept. 1887, at Norwalk, Conn., m. 20 Nov. 1841, North Salem, Clark Hlc- 
kock Osborn, b. 8 March 1819, in New York City, d. 2 Jan. 1895, at Nor- 
walk. Was son of Abram Purdy Osborn and Bleeta Hickock, his wife. The 
family were ail Episcopallans." 

In another book entitled "A Genealogy of the Familles of John Rockwell, 
of Stamford, Conn., 1641, and Ralph Keeler, ef Hartford, Conn., 1639," is 
found this entry: 

"Thomas Rockwell, born South Salem Nov. 23, 1774; married July 20, 
1795, Deborah Townsend. They lived in South Salem. They had one daugh- 
ter, Permelia, who was a teacher In Brooklyn, but could not be found. He 
died at South Salem about 1834-5." 
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Charles W. Tarbox, aged 60, résidence New York City, 1877 Washington 
avenue, a real estate expert, testifles that he was acquainted with one Lewis, 
K. Osborne from 1851 or 1852 to 1860, who lived In Morrisania or Tremont, 
or one of the local names Included in the Bronx ; that he lived on what 
is now Tremont avenue; that witness knew him from the time he (witness) 
was about the âge of four, because he was a fréquent visitor at witness' 
f ather's house ; that he was a builder ; and that witness knew of no other 
person by that name In that vicinlty ; but that he knew a William Osborne, 
who had a family, and who was no relation to Lewis K. ; also, a John Os- 
borne, who lives in Tremont now. 

Angeline A. Brown, aged 59, East Norwalk, Conn., testifles: That her 
mother's name was Besty Ann Hickock, who was a nièce of Electa Hickock. 
That Electa married Abraham P. Osborne. This she heard her mother say, 
also her two aunts. That she had heard them talk about it a good many 
times. That her grandaunt Electa is dead, and that she heard her mother 
say that Abraham married again aftor ttie death of her grandaunt. That she 
also heard this discussed by her auiits; they being Miss Sarah Fenning, of 
Danbury, and Mrs. Warren, of Norwalk. That Abraham married Euphemia 
Rockwell. That witness' mother always said her name was Euphemia, but 
that they called her Phemy for short, and that witness could not recall where 
Phemy Rockwell was from. That Abraham was a shoemaker, but that she 
did not know where he lived. Witness further testifles that she thinks her 
aunts knew Abraham personally, and that she bas heard her mother say that she 
knew him, which was at Ridgebury or Bidgefleld. Witness bas no recollec- 
tion of hearing Euphemia Rockwell's relatlonship discussed in any way. 

Matilda A. Warren, 41 Van Zandt street, East Norwalk, aged 68, testifles: 
That her maiden name was Hickock ; that she is a sister of Mrs. Brown, and 
that Electa Hickock was her father's sister, but that witness never saw 
her. That, from conversation with her father's family, she learned that 
Electa married Abraham P. Osborne. That her father, mother, and aunts 
hâve always talked about that. From the same source she learned that 
Electa is dead, having dled before the witness was born. That from the 
same source she heard that Abraham mari-ied again, but not right away, 
and that he married Phemy Rockwell, of Ridgebury, Conn. ; Thomas Rock- 
well being her father. That witness' father, mother, and aunts personally 
knew of the second marriage. That Abraham was a shoemaker, and that 
her father was in business with hini for about flve years in New York. That 
Phemy Rockwell lived in Ridgebury until Abraham came and took her down 
to New York to work for him. That this was before the death of his flrst 
wife, and Phemy worked for and took care of his flrst wife while she was 
sick. That at that time witness' father was in business with Abraham., 
That it was when >her oldest sister was flve years old they dissolved, and 
her sister is now 89, which would make it in 1825. That Abraham was a very 
hard drinker. That he knocked witness' father down once, and that broke 
the partnership, and that Abraham was always rather a dissolute character. 
That after the partnership was dissolved Abraham lived in New York about 
two years, then went away, and nobody ever heard of him afterwards. That 
she was told he went west. That neither witness' father nor her aunts 
were at the wedding, nor did they claim to hâve had Personal knowledge 
from having wltnessed it. That her aunts ail knew Euphemia in Ridgebury. 
That Euphemia took care of Abraham's wife for a year before she died. 
That Euphemia did not return from New York, but remained at the house 
of Abraham after his wlfe's death, and that there was quite a scandai about 
it. It was then that the children were taken by Northrop Osborne to North 
Salem. , ., 

L. B. Andrews, recalled, further testified that James Osborne once said to 
him that his (Osborne's) father was a shoemaker. 

Charles K. Jenner and Solon T. Williams, for appellants. 
Charles F. Munday and Scott Calhoun, for appellees, 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 
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WOLVERTON, District Judge (after stating the facts as above). 
The testimony submitted at the former trial was clearly analyzed by 
the opinion heretofore rendered, and it was found that the plaintiffs 
had not established the kinship alleged to exist between James Os- 
borne, deceased, and themselves. The question then presented, and 
now again presented, was and is whether James Osborne was a half- 
brother, by a second marriage of Abraham P. Osborne, to Lewis K., 
Solomon E., Clark H., Horace, and Caroline Osborne. It is not dis- 
puted that thèse last named are the children of Abraham by a lawful 
marriage, and that James is not their whole brother. The sole con- 
test is whether he is their half-brother by a subséquent lawful mar- 
riage of Abraham. When the case was hère before, the court said: 

"We know nothing wliatever of the second wlfe. Her name is not giveu, 
and tliere is no Information concerning her marriage to Abraham Osborne, 
nor is there any évidence of cohabitation or a réputation in the community 
where they resided or had their home that they were husband and wlfe, or 
that they were generally recognized and received as such by their neigh- 
bors and acquaintances. What there is at most Is a mère tradition that 
Abraham Osborne was married a second time, and that by this second mar- 
riage there was issue, a boy named James." 

It is now urged on the part of plaintiffs that the additional testi- 
mony adduced at the présent trial suppléments the former, and that its 
effect is to establish a case wherein the former came short. That is 
to say, in the présent case that a second marriage of Abraham has 
been established, and that James was an issue of that marriage; or, 
rather, that the newly adduced testimony, taken in connection with 
the old, is effective to show those facts. 

Before proceeding to a further analysis of the testimony and a con- 
sidération of its probative effect and bearing, we will, in view of the 
discussion of counsel, détermine the légal principles deemed applica- 
ble. 

[1] It is a well-established exception to the gênerai rule that hear- 
say testimony of a certain type is admissible to establish lineage and 
pedigree. This is because of the necessity of the case. In previous 
conditions of Society and the family relations, records hâve not always 
been kept of marriages, births, and deaths, and in order to establish 
relationship, when a génération or more had passed away, it has been 
necessary to resort to family history and tradition, and to learn of 
those who hâve talked and spoken as cfrcumstance and occasion sug- 
gested, though not under oath, of the family ties and kinship as they 
were supposed to exist within the knowledge or memory of the person 
speaking. It is perhaps not the best évidence ; but where record is si- 
lent, or there is none, it is the only available évidence, and resort must 
be had to it to establish ancestry, line of descent, and pedigree. Cud- 
dy V. Brown et al., 78 111. 415. It is a rule, which has the approval of 
the Suprême Court, that hearsay évidence of the kind respecting pedi- 
gree and lineage is limited to members of the family, who may be sup- 
posed, and are the most likely, to hâve known the relationships which 
in reality existed in its différent branches. Stein v. Bowman, 13 Pet. 
209, 10 L. Ed. 129. See, to the same purpose. In re Hurlburt's Es- 
tate, 68 Vt. 366, 35 Atl. 17, 35 E. R. A. 794. The broader statement 
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of the rule îs that statements respecting lineage, în orcjer to be admis- 
sible, must proceed from persons "who from living in habits of in- 
timacy with the family or from other peculiar circumstances are likely 
to hâve known the facts concerning which their déclarations are of- 
fered." Westfield v. Warren, 8 N. J. Law, 249, 250. 

Such déclarations must also hâve been made ante litem motam, and 
not in anticipation of litigation or contest depending upon the family 
relationship. 

[2] A presumption does not arise în nebula, but must be predicated 
upon some real or substantial basis. A presumption of marriage, 
therefore, must be based upon facts proven. Thus, as stated in Car- 
gile et al. v, Wood et al., 63 Mo. 501, 512: 

"Where parties hâve cohablted together and held themselves out as man 
and wife, and there are circumstances from which a présent contract may 
be Inferred, the law, crut of charity and in favor of innocence and good morals, 
will présume matrimony. The law in gênerai présumes against vice and 
Immorallty, and on this ground holds acknowledgment, cohabitation, and rép- 
utation presumptive évidence of marriage." 

"But upon doubtful facts," says the court in Peet v. Peet, 52 Mich. 464, 
467, 18 N. W. 220, 221, "the court ought to présume a lawful marriage rather 
than a notorious act of immorality." 

This, it must be observed, where the parties hâve been living as if 
in lawful wedlock. 

Thus is substantiated or established the fact of marriage, or rather 
thus proceeds the presumption of the fact, from gênerai réputation 
or repute of marriage, which in its application to the fact of marriage 
is even more than hearsay. It involves and is made up of social con- 
duct and récognition, giving character to an admitted and unconcealed 
cohabitation. Badger v. Badger et al., 88 N. Y. 546, 42 Am. Rep. 
263. 

So it is necessary, unless it be that the fact of marriage is otherwise 
proven, that there be évidence both of cohabitation and réputation be- 
fore such a marriage can be presumed. Proof of one alone is not suffi- 
cient to sustain the presumption. Taylor v. Taylor, 10 Colo. App. 303, 
50 Pac. 1049, 1050; Smith v. Fuller (lowa) 108 N. W. 765. 

The facts of marriage, birth, and death may also be proven by fam- 
ily history or tradition incident to the establishment of lineage or pedi- 
gree. 2 Wigmore on Evidence, § 1605. As is said in Westfield v. 
Warren, supra: 

"One of thèse (exceptions to the gênerai rule) Is found in questions of 
pedigree. There, déclarations of deceased members of a family as to mar- 
riages, as well as births and deatlis, arç admitted. The évidence of the mar- 
riage, however, is In such case but ineldental to the proof of pedigree. And 
to such extent only, to the admission of such évidence for such purpose 
merely, is the exception llmited." 

And again it is said by I.vOrd Mansfield, in the Berkeley Peerage 
Case, 4 Camp. 401 : • 

"In matters of pedigree, It belng impossible to prove b"y living wltnesses 
the relationships of past générations, the déclarations of deceased members 
of the family are admitted; but hère, as the réputation must proceed ou 
particular facts, such as marrlages, births, and the like, from the necesslty of 
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the thing, tbe hearsay of the famlly as to thèse partlcular facta Is not ex- 
cluded." 

See, also, In re Hurlburt's Estate, 68 Vt. 366, 35 Atl. 77, 35 L. 
R. A. 794, £rom which the above quotation from Lord Mansfield is 
made. 

[3] Authorities are to be found extending the rule of repute or tra- 
dition as to marriages, births, and deaths beyond the family relation- 
ships ; but as to their soundness upon principle we are not called upon 
to détermine at this time. Se it must be with the presumption that 
a child is born in lawful wedlock. There must be a substantial basis 
upon which to predicate the presumption. There must be a marriage 
of a man with a woman, either actual, reputed, or traditional, with 
the offspring proceeding from such marriage. In this relation, the 
case of In re Pickens' Estate, 163 Pa. 14, 29 Atl. 875, 25 L. R. A. 477, 
is instructive. In that case there was family tradition that the mother 
was married to John Obenstein, and lived with him three years, prior 
to her marriage with Samuel Pickens, and that Benjamin Obenstein, 
through whom the contestants on one side claimed, was a son of such 
marriage. By the same tradition it was shown that the mother later 
married Henry Pickens. In its comments upon the case the court 
says : 

"There was no distinct évidence of a iriarriage to either, but presumably 
Bhe was the lawful wife of each. Such a presumption Is entirely consistent 
with the facts as estahlished by the testiraony ; but, If confilcting presump- 
tions arose, that in favor of Innocence and legitimacy would prevail." 

Hère then was a basis for deducing the status of legitimacy. The 
law goes even farther than this, and will présume lawful marriage to 
support the presumption of legitimacy, which is a presumption upon a 
presumption, and is not ordinarily permissible. The basis of the first 
presumption is that in a Christian country a lawful rather than a mere- 
tricious union must, prima facie, be taken to obtain, and therefore that 
the progeny, when traced to the father or the mother, without show- 
ing union by marriage, will be presumed to be legitimate. Thus, 
where it is shown that a certain person is the son of a certain other 
person, it will be presumed, for the sake of legitimacy, that the latter 
was lawfully married, and that the son was born in lawful wedlock. 
McClaskey v. Barr (C. C.) 47 Fed. 154. 

This, however, was where there was an absence of any négative 
évidence to dispute the f act of marriage. 

See, also, Locust v. Caruthers, 23 OkI. 373, 100 Pac. 520; Keavey 
V. Barrett, 62 N. J. Eq. 454, 49 Atl. 1073. 

[4] Keeping in mind the légal principles thus ascertained, we will 
recur again to the testimony. It has been substantially shown that 
the décèdent, James Osborne, came from the locality of the Bronx, 
Westchester county, N. Y., about the year 1857, by way of San Fran- 
cisco, to Puget Sound, arriving there about the year 1859. This comes 
from his own statement, as shown by a reputable witness. He was 
probably born in the year 1835. That fact is alleged, and does not 
seem to be disputed. According to his own statement, his mother died 
when he was quite a lad, well along in the teens. His father died 
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later, and whfle he was away at sea. He went to Havre, France, on 
the voyage, and was gone three or four years, perhaps longer. On 
his return, he did not remain long, but entered upon another voyage, 
westward by way of Cape Horn. Osborne also said he had some half- 
brothers, but that his relations with them were not very pleasant. 
There is évidence in the record, traditional in character, to the effect 
that Abraham P. Osborne had a son named James ; that James virent 
on a voyage to Havre, France; and that he went away again on a 
voyage, and was not heard f rom afterwards ; and, further, that Abra- 
ham was married a second time; and that James was the offspring of 
the union thus consummated. 

This court, in its opinion in the former case, found that there was 
a failure of identity; that it was not satisfactorily shown that the dé- 
cèdent was the James Osborne, son of Abraham P. Osborne. At- 
tempt was made, as hère, to show by one William Çauldwell that the 
James Osborne that came west was a half-brother to Lewis K. Os- 
borne, but: it resulted in proving by ail reasonable probability that the 
Lewis K. Osborne of whom Çauldwell speaks was not the son of Abra- 
ham P., but another persori altogether. Lewis K., the son, at the 
time of which Çauldwell speaks of first meeting James, was a man 38 
years old, and James was 15. At the time James is said to bave gone 
to sea — <18S2 — James would hâve been 17 and Lewis K. 40 years of 
âge, and yet Çauldwell speaks of them as the boys, Lewis and James. 
When the testimony of Çauldwell is rêad in connection with that of 
Gray, it is made still more apparent that the Lewis K. whom Çauld- 
well knew was not the Lewis K., son of Abraham. 

The more récent testimony does not serye to clear up the discrep- 
ancy, and to connect the James who came west with Lewis K., the 
son of Abraham. It further appears from such testimony that Abra- 
ham P. Osborne first married Electa Hickock. Two witnesses are 
called, namely, Angeline A. Brown and Matilda A. Warren ; the 
former being a daughter of Betsy Ann Hickock, who was a daughter 
of the brother of Electa. The first of thèse witnesses says that she 
has heard her aunts, Mrs. Warren (the witness) and her sister Sarah 
Fenning, say that Abraham married Euphemia Rockwell, whom they 
called Phemy for short. She could not recall where Phemy was from. 
Abraham was a shoemaker, but witness did not know where he lived ; 
she thinks her rnother and aunts knew Abraham personally. Mrs. 
Warren relates that, from conversations with her father's family, 
her father being a brother to Electa, the wife of Abraham, she learned 
that Abraham married again, but . not right away ; that he married 
Phemy Rockwell, of Ridgebury, Conn., the daughter of Thomas Rock- 
well; that witness' father, mother, and aunts personally knew of the 
second marriage, but were not at the wedding, nor did they witness the 
ceremony. Then it is related that Abraham took Phemy Rockwell 
from Ridgebury, Conn., down to New York to work for him, bef ore his 
first wife's death, and that she took care of his wife for a year. This 
was about the year 1825. It is further related that Euphemia did not 
return from New York, but stayed at the house of Abraham after his 
wife's death, and there was quite a scandai about it, and then it was 
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that the uncle Northrop took the children to North Salem. It further 
appears that Mrs. Warren's father was in business with Abraham in 
New York about the time the latter's wife died, and se continued for 
four or five years, and that about two years after that Abraham went 
away to the west, and nobody ever heard of him afterwards. This 
statement that Abraham went away and was not heard bf again is 
corroborated by Longworth's New York City Directory, which shows 
the présence of Abraham P. Osborne, shoemaker, in New York from 
1820 to 1823, and Abraham Osborne, cord-wainer, from 1826 to 1828, 
but not later. And the letter written by Lewis K. from Mobile, ad- 
dressed to him in St. Louis, in 1835, would indicate that he went 
west. So it must hâve been along during the years 1820 to 1828, or 
thereabouts, that Mrs. Warren's father was in partnership with Abra- 
ham in New York. In about two years after the dissolution of the 
partnership, Abraham disappears westward, and is not heard of again. 
Now, James was born about 1835. There is but meager testimony to 
show that Abraham ever lived in Morrisania, or Tremont, which is ad- 
joining. William E. Osborne says that, while the boys were liv- 
ing with Northrop Osborne, Abraham lived in New York — William 
did not know exactly where, but down near Tremont, in the neighbor- 
hood of the Bronx. Gray evidently knew nothing about him, and 
Cauldwell, who says he lived in Morrisania from 1849 to 1891, and 
was in public life a great deal of the time, says he never heard of 
Abraham Osborne. Yet he says there was an Osborne who, he pre- 
sumed, was the father or uncle of James, who lived opposite him. 
Mrs. Warren does not say that Abraham ever lived at Morrisania. 
In speaking of Euphemia Rockwell, she says that Abraham came up 
to Ridgebury, Conn., and took her downto New York to work for 
him, bût mentions no place in New York City. It is significant that 
neithef Mrs. Brown nor Mrs. Warren ever heard of a son being born 
to the second marriage; and manifestly Mrs. Warren had a better 
opportunity of hearing of such a thing than any of the other witnesses. 

In ail the time James was known in Seattle, so far as the testimony 
goes, he never mentioned the name of his father, or said it was Abra- 
ham Osborne. So that in the présent case, as in the former, there 
lacks identity of James Osborne of Seattle as the son of Abraham Os- 
borne, who was the father of Lewis K. Osborne, Solomon E., and 
others. 

The case might well be dismissed hère, but we will examine further 
relative to the alleged second marriage of Abraham, to Phemy Rock- 
well. Both Mrs. Brown and Mrs. Warren testify, from what they 
heard, that Abraham married Euphemia Rockwell, of Ridgebury, 
Conn., and that they called her Phemy for short. For corroboration 
of this testimony, an entry from the Rockwell and Keeler Genealogy 
was introduced, vi'hich shows that Thomas Rockwell, of South Salem, 
and Deborah, his wife, had a daughter Permelia, "who was a teaclier 
in Brooklyn, but could not be found." For this it is claimed that Per- 
melia was nicknamed Peme, and that this was subsequently corrupted 
into Pheme or Phemy, and that Permelia is the same person who 
married Abraham. The Rockwell and Keeler Genealogy réfutes the 
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probability of thîs marriage. It shows, among other things, that Chloe 
Osborne, a daughter of Gamaliel and Dolly Keeler Osborne, mar- 
riéd Lewis Keeler. Gamaliel was the father of Abraham and North- 
rop Osborne, so Chloe was therefore their sister. The genealogy fur- 
ther shows that the Rockwells, the Keelers, and the Osbornes, in the 
générations running to the eleventh, married and intermarried many 
times, and yet this book, which seems to hâve been very carefully and 
exhaustively compiled, contains no mention whatever of the marriage 
of a Rockwell to Abraham Osborne. It is suggested that the members 
of the family would hâve no désire to perpetuate in their f amily his- 
tory the marriage of Permelia to a man of such evil repute. It may 
be answered that, if Euphemia was Permelia, there was a scandai with 
Abraham after his wife died, and it would hâve shown a more regular 
life, to say the least, to hâve noted the marriage in the genealogy. We 
must présume, however, on the trustworthiness of the book, and that it 
contains ail the information touching the family relationships that the 
authors could, by reasonable diligence and inquiry, obtain. The book 
itself bears the imprint of great thoroughness and détail. 

But this aside, counsel say, "We claim that the question whether 
James Osborne's mother was Permelia Rockwell, Euphemia Rock- 
well, or any other woman, is immaterial to the issues of this cause, 
for the reason that complainants do not claim through the blood of 
the mother," and argue that James was born of some woman, that 
'the proof is convincing and absolute that he was recognized as the 
son of a common father by the other children, and that James recog- 
nized the first children as his brothers and sisters, and that in such a 
case the law will conclusively présume that the son was born in law- 
ful wedlock. 

This briîigs us back to the presumptions of marriage and legitimacy 
of ofïspring. It should be remarked that James never, as appears 
from the testimony, recognized Lewis K. and his brothers and sister 
as his (James') half brothers and sister. Andrews says : 

"My recolleetion is he sald he had some half-brothers, either one or two 
or more. He did not say much about them, only that his relationshlp wlth 
thèse half-brothers was not a very pleasant one. That la about ail he ever 
said about It to me." 

Nor did he give the names of any of them. Neither does Cauldwell, 
whom, from the inhérent stamp of his testimony, we do not deem al- 
together trustworthy, even say that James ever said that Lewis K. 
was his brother. Cauldwell does say that Lewis K. spoke of James 
as his brother; but we hâve heretofore discussed the improbability 
as to the identity of this Lewis K. that he speaks of , as a son of Abra- 
ham. So it is that James may hâve had half-brothers, and yet not 
hâve been the half-brother of Lewis K., Solomon E., and the rest. 

There is lacking in the case any testimony of the living together of 
Abraham with any woman since the death of his wife Electa, or any 
repute that he was married to any one, although, if he lived in Tre- 
mont or Morrisania, it would more than likely bave been within the 
reach of complainants to show it. So that ail presumption of Abra- 
ham's marriage to another woman on this basis is entirely wanting. 
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There is yet left the mère tradition that he was again married. But 
this is refuted by the strongest probability, even conceding that James 
was his son. 

A deep mystery hangs about the deportment and life of James. We 
find him residing in the city of Seattle for the space of 17 or 18 years, 
where he prospered and became wealthy, and at no time does he dis- 
dose the name of his father or of his mother. He let it be known 
that he had one or more half-brothers, but at the same time he let it 
be known that he was not on good terms with them. Then when he 
comes to write his will, which is most spécifie and complète in every 
détail, as he seemed to want it, he makes no mention of any relative 
of any degree. If, therefore, Euphemia Rockwell bore any relation 
to Abraham Osborne, and James was the son of Abraham, the scandai 
which arose after the death of Electa was évidence of the relationship 
between Abraham and Euphemia, and in ail probability James was 
born out of wedlock. He probably felt the misfortune of his birth, 
and hence his constant and persistent effort until the day of his death 
to conceal from his most intimate f riends and associâtes the identity of 
his parentage. So that the presumption of legitimacy, based upon the 
presumption of lawful wedlock, is adequately overcome by the testi- 
mony showing a probable status to the contrary. 

Thus, viewing the case in ail its bearings, and giving due weight to 
the presumption of lawful wedlock and legitimacy of offspring, we 
are still of the opinion that the proofs do not sustain the complaint. 

The decree of the Circuit Court will therefore be afïirmed. 
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(Circuit Court of Appeals, Ninth Circuit. October 9, 1911.) 

No. 1,647. 

1. JuDGMÈNT (§ 812*) — Destruction oï Recobds— Suit in Rem— Cauforniai 

Statute. 

Under Act June 16, 1906 (St. Cal. [Ex. Sess.] 1906, p. 78), known as the 
"McEnerney Act," which provides that "whenever the public records in 
the office of a county recorder bave been, or sball hereafter be, lost or 
destroyed, In whole or In any materlal part, by flood, flre or earthquake, 
any person who clalms an estate of Inherltance or for Ufe in, and who 
is ♦ * * in the actual and peaceable possession of any real property 
in such county, may brlng and malntain an action in rem agalnst ail the 
world in the superlor court for the county In which such real property 
Is sltuate to establish his title to such property and to détermine ail ad- 
verse clalms thereto," a judgment In favor of the plaintlff in such an 
action is concluslve between the parties, and when collaterally attacked, 
of the sufflclency of plalntiff's title and possession to sustain the action 
and of the atfldavit requlred to be filed with the complaint settlng out 
such title and possession, which affidavit is not jurisdlctional. 

[Ed. Note.— For other cases, see Judgment, Cent Dlg. |§ 1435-1442 ; Dee. 
Dig. § 812.*] 

2. Judgment (153*) — Destruction of Records— Suit in Rem Undeb Cali- 

FORNiA Statute. 

Code Civ. Proc. Cal. S 473, providlng that "when from any cause the 
summons In an action bas not been personally served on the défendant, 

•For other case» see »ame topio & i humbbk in Dec. & Am. Dig». 1907 to date, & Rep'r Indexa 
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the court may allow, on siich terms as may be just, Buch défendant or 
, , his légal représentative, at any time wlthin one year after the rendltlott 
of any Judgment In sucli action, to answer to the mèrlts of the original 
action," Is applicable to actions brought under the McEnerney act ot 
June 16, 1906 (St. Oal. [Ex. Sess.] 1906, p. 78), passed to meet the situa- 
tion eaused by the destruction of the records of titles in the San Fran- 
cise» earthquake, and authorlzlng sults In rem to establish titles and 
détermine adverse claims, and opérâtes as a limitation of the time wlth- 
in which a judgment In Such an action may be reopened. 
[Ed. Note. — For other cases, sée Judgment, Dec. Dig. § 153.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Suit in equity by the American Land Company against Louis Zeiss. 
Decree for défendant, and complainant appeals. Affirmed. 

Action to déclare a decree entered In the superior court of the clty and 
county of San ITranclsco under the act of the Législature of the state entltled 
"An act to provide for the establishment and quieting of title to real prop- 
erty in case of the loss or destruction of public records," approved Juné 16, 
1906 (Stats. of Cal. 1906 [Ex. Sess.] p. T8), e cloud upon complainanfs tltle 
to certain lots In the city and county of San Francisco, desciibed In the de- 
cree, and that said cloud be removed, and the decree of the superior court 
be declared vold and of no efCect; and that it be adjudged that the com- 
plainant Is the owner of sald lots in fee simple. 

This controversy relates to two adjolblng lots of land situated in the city 
arid county ôf San Francisco In à block bounded by Clay, Commercial, Davis, 
and Drumm streets. The lots are described as City Slip and Water Front 
Lots Nos. 20 and 21, and with pther lots of like character on the water front 
of San Francisco were originally owned by the state of California. By the act 
of the Législature of the state entitlèd "An act to provide for tlie disposition 
of certain property of the state of Callfomia," passed March 26, 1851 (Stats. 
•of Cal. 1851, p. 307), the use and occupation of a certain designated area on 
the water front, including the lots In controversy, were granted to the city 
and county of San Francisco for t'fle terni of 99 years from the date of the 
act. The appellee Is the.owper of this estate in the lots described, and en- 
titlèd to their use and occupation untll March 26, 1950, as the successor in 
Interest of the city and county of Sàii Francisco. 

By the act of the Législature of the state entltled "An act to provide for 
the sale of the Interest of the state of California In property wlthin the wa- 
ter Une of the front of the city and deflned In and by the 'Act to provide for 
the disposition of certain property of the .state of California,' passed March 
26, 1851, approved May 18, 18p3" (Stats. of Gai. 1853, p, 219), the Governor 
of the state of California was directed to appoint a board of commissioners 
to take possession of the property described In the act of March 26, 1851, and 
as soon as possible thereafter to sell at auctlon ail the right, title, and In- 
terest of the state of California In and to said property. Under this act the 
Interest of the state In thls property was sold, and the appellant claims to 
hâve succeeded through mesne conveyances to the title of the state to the 
lots in controversy under that sale, and to be the owner of said lots in fee 
simple absolute. 

It is a matter of common knowledge that the earthquake and lire of April 
18, 1906, worked so great a destruction of the public records in San Francisco 
as to make it impossible to trace any tltle to real estate in the city with com- 
pleteness or certainty, and législation became necessary to enable holders and 
owners of real estate In the city to secure to themselves such évidence of tl- 
tle as would enable them not only to défend their possession, but to enable 
owners of real estate to enjoy and exercise the equally Important right of 
disposition. Title, etc., Restoratlon Co. v. Kerrigan, Judge, 150 Cal. 289, 305, 
88 Pac. 356, 8 L. R. A. (N. S.) 682, 119 Am. St. Rep. 199. In response to this 
immédiate and suprême necessity, the Législature of the state was convened 

*For other cases ses same toplc &i numbbb lu Dec. Se Am. Dlga. 1907 to date, & Rep'r Indexes 
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in spécial session In June, 1906, and met the requlremenb' of the situation 
by passlng, among other acts, an act provlding for the establishment and qui- 
etlng of title to real property by an action in rem against ail the world in the 
case of loss or destruction of public records. The act was approved June 16, 
1906 (Stats. of Cal. [Ex. Sess.] 1906, p. 78). AU actions authorized by the act 
were required to be commenced before July 1, 1909. This provision of the 
act was subsequently extended to December 31, 1912. The act is commonly 
known as the "McEnerney act." 

The appellee commenced an action under this statute on August 22, 1906, 
in the superior court of the city and county of San Francisco, alleging in sub- 
stance that on the 18th and 19th of April, 1906, a material part of the public 
records contained in the office of the county recorder of the city and county 
of San Francisco was destroyed by lire; that on the ISth day of April, 1906, 
and at the tlme of filing the coUiplaint, plaintiflC thereln was the owner of and 
in the actual and peaceable possession of the lots in controversy ; that the 
Gstate, title, and interest of the plaintllï in and to said lots, pièces, and par- 
cels of land, and each of them, was that of owner in fee simple absolute, free 
from ail Incumbrances, liens, defects, claims, or demands of any kind or na- 
ture whatsoever. The prayer of the complaint was that It be adjudged that 
the plaintiff was the owner of and entitled to the possession of said de- 
scribed lots of land, and each of them, in fee simple, and that no one else 
had any esta te, rlght, title, interest, or claim in or to the same, or any part 
thereof, either légal or équitable, vested, future, or contingent. 

Summons was issued upon this complaint, published in a newspaper and 
posted upon the property as required by statute, and, no person appearlng or 
claiming any interest or lien upon any of the property In the complaint de- 
scribed, defanlt of ail défendants was entered, and on December 19, 1906, a 
decree was entered in favor of the plaintiff, adjudging that lie was the owner 
in fee simple absolute and entitled to the possession of the land described in 
the complaint, and that no other person had any rlght, title, interest, or es- 
tate in and to the same, or any part thereof, either légal or équitable, présent 
or future, vested or contingent. 

On May 26, 1908, or one year and flve months after the entry of the decree 
in the superior court in favor of the plaintiff in the case (défendant hère) es- 
tablishing his title to the lots in controversy. the complalnant brought this 
suit in the United States Circuit Court claiming title to the lots as owner in 
fee simple absolute, but alleging In Its complaint that the complalnant was 
not then, and never had been, nor had its grantors or either of them ever 
been, in possession or entitled to the possession, use, or occupation of said 
land or any part thereof. The complaint further recited the action and pro- 
ceedings in the superior court, setting forth the allégations of the complaint 
and the decree in that court in favor of the défendant, but alleging that said 
decree was void and of na force or effect and was made and obtained with- 
out due process of law and In violation of the fourteenth amendment to the 
Constitution of the United States, and that said superior court in said action 
and proceeding never had any jurisdiction over complainant's predecessor^ 
in Interest, the persons holding the title during such proceeding, and that 
said court did not hâve or obtain jurisdiction to dlvest the right, title, inter- 
est, or estate of such persons. It was further alleged that In the action and 
proceeding In the superior court and In the obtaining, making, and entry of 
said decree thereln, ail things were done that were required to be done by 
the McEnerney act. To this complaint the défendant Interposed a demurrer 
on the ground that the complalnant had not in and by Its bill made or stated 
any such cause as dId or ought to entitle it to any such discovery or relief 
as thereln sought or prayed for against the défendant. The court sustained 
this demurrer and ordered the bill dismissed. Whereupon complalnant ap- 
pealed to this court. 

Charles Page, Edward J. McCutchen, Samuel Knight, and C. Irving 
Wright, for complalnant. 

Otto tum Suden, for appellee. 

Garret W. McEnerney and Walter Rothchild, amici curise. 
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Before GILBERT and MORROW, Circuit Judges, and WOLV- 
ERTON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). The 
complainant and appellant contended in the Circuit Court and in this 
court that the only question involved in the case was whether the act 
of the Législature of the state of California providing for the estab- 
lishment and quieting of title to real property by an action in rem 
against ail the world in the case of loss or destruction of public rec- 
ords, approved June 16, 1906 (Stats. of Cal. [Ex. Sess.] 1906, p. 78), 
commonly known as the McEnerney act, was in violation of the four- 
teenth amendment to the Constitution of the United States ; and 
whether by virtue of the decree rendered by the superior court of the 
city and county of San Francisco under this act establishing the title 
of the défendant to certain lots in said city and county the complain- 
ant had been deprived of its property without due process of law. In 
order that the question at issue should be so distinctly limited, the com- 
plainant and appellant admitted in this court: 

"That no fraud Is charged in the bill against Zelss, the défendant, and that 
for the purpose of this case the court must assume that there was no fraud." 

In view of the fact that the interests of very many persons of the 
city of San Francisco were afïected by the act of the Législature 
referred to, and it being of the utmost importance that the question 
of the validity of the act should be speedily and authoritatively deter- 
mined, this court certified to the Suprême Court of the United States 
that it desired instructions upon the two questions above stated. 
American Land Co. v. Zeiss, 219 U. S. 47, 58, 59, 31 Sup. Ct. 200, 55 
L. Ed. 82. In the Suprême Court the appellant objected to this cer- 
tificate because it was too broad, as simply referring the whole case to 
that court, instead of presenting definite propositions of law for solu- 
tion. The objection was not sustained; the Suprême Court deeming 
it without merit. It was the fact, however, that the constitutional 
question stated in the certificate in the form of two questions was the 
entire case presented to this court. The Suprême Court answered the 
questions of this court in the négative; that is to say, it held that 
the act of the Législature was not in violation of the fourteenth amend- 
ment of the Constitution of the United States, and that the decree of 
the superior court entered in accordance with the requirements of that 
act establishing defendant's title to certain lots in the city of San 
Francisco did not deprive the complainant of its property without due 
process of law. The Suprême Court said further that as there was 
no claim that fraud, actual or constructive, had been employed by 
Zeiss in obtaining the judgment complained of, and the proceedings 
conformed to the California statute, the proceedings pursued in the 
state court were adéquate to détermine the issues involved in that 
case. Upon thèse instructions from the Suprême Court it only re- 
mained for this court upon the questions thus determined to affirm the 
decree of the Circuit Court sustaining defendant's demurrer to the 
complaint, and dismissing the bill. 

[1] But the complainant has interposed a motion that this court 
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construe the act of the Législature with respect to certain provisions 
and upon such construction reverse the decree of the Circuit Court 
and permit the complainant to amend its complaint. What are the 
material provisions of the act of June 16, 1906, which we are asked 
to construe? 

The first is a provision of section 1, providing as follows: 

•'Whenever the public records in the office of a county recorder hâve been, 
or shall liereafter be, lost or destroyed, in whole or in any material part, by 
flood, flre or earthquaké, any person who claims an estate of inberitance, or 
for life in, and who Is by himself or his tenant, or other person, holding un- 
der him, in the actual and peaceable possession of any real property in such 
county, may bring and main tain an action in rem against ail the world, in 
the superior court for the county in which such real property is situate, to 
establish his title to such property and to détermine ail adverse claims there- 
to. Any number of separate parcels of land claimed by the plalntifC may be 
included in the same action." 

It is now contended by the appellant that the decree of the superior 
court is void because Zeiss, the plaintifï in that case, was not in the 
actual and peaceable possession of the property as required by the 
act. The provision of the act relating to "the actual and peaceable 
possession" of the claimant to real property entitled to bring the ac- 
tion therein mentioned were considered and construed by the Su- 
prême Court of the state in Lofstad v. Murasky, 152 Cal. 65, 69, 91 
Pac. 1008. That construction is binding upon this court. It was 
there held that, to constitute the possession described in the statute, 
"there must be an appropriation of the land by the claimant such as 
will convey to the community where it is situate visible notice that the 
land is in his exclusive use and enjoyment; and appropriation mani- 
fested by either inclosing it, or cultivating it, or improving it or adapt- 
ing it to such uses as it is capable of ." 

There is no question but that the plaintiff had the possession of 
the lots as that possession is hère defined by the Suprême Court ; but 
the question of plaintiff's possession of the land in controversy under 
the statute was an issue in the case, and was determined by the superi- 
or court in favor of the plaintiff. That détermination is conclusive on 
this court upon ail matters of both law and fact. But it is said that 
in the récent case of Potrero Nuevo Land Co. v. Ail Persons, 158 
Cal. 731, 112 Pac. 303, the Suprême Court of the state held that the 
purchaser of the fee disposed of by the state under the act of May 
18, 1853, was entitled to bring an action under the McEnerney act to 
establishhis title to the land. That appears'to hâve been the opinion 
of a majority of the members of the court; but the question upon 
which the case was determined was the sufficiency of the affidavit re- 
quired by section 5 of the McEnerney act to be filed with the com- 
plaint, showing fully and explicitly the character of plaintiff's estate 
and his possession of the property. It was held that the affidavit filed 
with the complaint in that case was defective in this respect, and be- 
cause of such defect the judgment of the trial court dismissing the 
action was affirmed. The opinion of certain members of the court 
that the plaintiff holding the title derived. from the sale made under 
the act of May 18, 1853, was entitled to bring the action to establish 
191 F.— 9 
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his title, had manifestly nothing to do with the conclusion reached by 
the court that his complaint was properly dismissed because of the 
defective affidavit relative to the character of his estate and his pos- 
session of the property. But, whatever may be the rights of the per- 
son holding the title in fee in this case (under the act of May 18, 
1853), the plaintiff, Zeiss, holding an estate of inheritance (under the 
act of March 26, 1851), and being in the actual and peaceable pos- 
session of the lots, was entitled under the McEnerney act to bring the 
action to establish his title to the property, and, the court having ju- 
risdiction of the case, its judgment is binding hère. 

It is further contended that the affidavit required by section 5 of the 
act was defective and the decree therefore void. Section 5 of the act 
provides as follows: 

"At the tlme of flling the complaint, the plaintiff shall flle wlth the same 
his affidavit, fully and expllcitly setting forth and showlng (1) the character 
of his estate, right, title, Interest or claim In, and possession of the property, 
during what perlod the same has exlsted and from whom obtalned ; (2) 
whether or not he has ever made any conveyance of the property, or any part 
thereof, or any Interest therein, and if so when and to whom ; also a state- 
ment of any and ail subsistlng mortgages, deeds orf trust, and other liens 
thereon ; (3) that he does not know and has never been inf ormed of any 
other person who claims or who may clalm, any interest in, or lien upon, the 
property, or any part thereof, adversely to hlm, or, if he does know or has 
been informed of any such person, then the name and address of sueh person. 
If the plaintiff Is nnable to state any one or more of the matters hereln re- 
quired, he shall set forth and show, fully and expllcitly, the reasons for such 
Inabllity. Such affidavit shall constitute a part of the judgment roll. If the 
plaintiff be a corporation, the affidavit shall be made by an offleer thereof. 
If the plaintiff be a person under guardianshlp the affidavit shall be made 
by his guardian." 

The def ects alleged in the affidavit are : (1) The affidavit fîled with 
the complaint was verified five days before the complaint was fîled in 
the superior court. (2) The affidavit was entitled in a nonpending pro- 
ceeding. (3) The affidavit was utterly lacking in the averments re- 
quired by the statute. 

Whether the averments of the affidavit correspond to the state of 
facts existing on the date the complaint was filed, whether the title to 
the affidavit was material or immaterial, whether it was filed in a prop- 
erly entitled case, and generally whether the averments of the affidavit 
were true or false, were questions for the superior court to déter- 
mine; but they were not jurisdictional questions. It was not claimed 
that the defects of the a'ffidavit were in aid of any fraudulent pur- 
pose ; on the contrary, in def endant's brief in this court it is said : 

"When appellee made his affidavit and when he took his decree in the su- 
perior court, he may or he may not hâve known of the existence of our in- 
terest." 

Whether this affidavit was sufficient under the statute with respect 
to any of thèse particulars was a question for the superior court to dé- 
termine upon the hearing of the case, and that it did so détermine that 
question appears from the decree. It is there recited: 

"And due proof now having been made to the court that the plaintiff here- 
ln had filed with his complaint the affidavit required by law, • ♦ ♦ and 
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the court havlng thereupon proceeded with the hearing and having heard the 
testlmcmy of plalntiff, and documenta ry évidence having been Introduced, and 
it now appearing to tlie court therefrora tliat ail and singular tlie allégations 
contained in plaintiff's complaint herein and in the affidavlt filed therewith 
are true, * * * it is therefore by tliis court adjndged and decreed that 
Louis Zeiss, the plaintilï, Is the owner in fee simple absolute and entitled to 
the possession ot the several parcels of land in the complaint on file herein 
and hereinafter particularly described." 

How far is this decree conclusîve of the rights of the parties? Is 
it open to attack in this case upon any of the objections now raised 
against the affidavit ? The f oUowing provisions of the McEnerney act 
seem to answer thèse questions : 

"Sec. 7. Upon the corapletion of the publication and posting of the sum- 
mons and its service upon and mailing to the persons, if any, upon whom it 
is hereby directed to be so speclally served the court shall hâve fuU and 
complète jurisdietion over the plaintiff and the said property and of the per- 
son of every one having or clalming any estate, right, title or interest, in or 
to, or lien upon, said property, or any part thereof, and shall be deemed to 
hâve obtalned the possession and control of said property for the purposes 
of the action, and shall hâve fuil and complète jurisdietion therein which is 
provided for in this act." 

"Sec. 11. The judgment shall ascertain and détermine ail estâtes, rights, 
titles, interests and claims in and to said property and every part thereof, 
whether the same be légal or équitable, présent or future, vested or contin- 
gent, or whether the same consist of mortgages or liens of any description 
and shall be binding and conclusive upcm every person who, at the time of 
the commencement of the action, had or claimed any estate, right, title, or 
interest in or to said property, or any part thereof, and upon every person 
claiming under him by title subséquent to the commencement of the action. 
A certified copy of the judgment in such action shall be recorded in the office 
of the recorder of the couuty in which said action was commenced, and any 
party or the suceessor in interest of any party to said action may, at hls op- 
tion, file for record in the office of the recorder of such county the entire 
judgment roll in said action." 

[2] The Suprême Court of the United States held in this case that 
in determining whether due process of law had been afforded other 
statutes applicable to the proceeding might be construed, and referred 
to the provisions of section 473 df the Code of Civil Procédure of the 
State, which provides : 

"When from any cause the summons in an action bas not been personally 
served on the défendant, the court may allow, on such terms as may be just, 
such défendant or bis légal représentative, at any time within one year after 
the rendition of any judgment in such action, to answer to the merits of the 
original action." 

The court held that under the construction placed upon the statute 
by the Suprême Court of the state "it might weli be held if it were 
necessary to do so as establishing a rule of limitation which it was 
within the power of the state to prescribe in view of the circumstances 
to which the limitation was made applicable." 

The circumstances in San Francisco making statutes of the charac- 
ter hère referred to applicable and necessary were similar to those that 
prevailed in Chicago after the great fire that destroyed a large part of 
that city in 1871. With respect to an Illinois statute of limitation, the 
Suprême Court of that state in Betrand v. Taylor, 87 111. 235, 238, 
said: 
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"It Is, ta effectua statute of limitation, and, under tte drcumstances, was 
not iinreasonable. It was demanded as a matter of safety In a great emer- 
gency. It was not calcula ted to take any reasonable belng by surprise. It 
was known throughout the civlUzed world that a large part of the clty of 
Chicago liad been destroyed by fire. and that the records of the courts and 
the records of deeds were ail destroyed. This naturally commanded the at- 
tention of ail reasonable persons everywhere, and called upon them to attend 
and see what means would be adoptèd to mltlgate the evUs and dangers In- 
cident to the destruction. Thls leslslatlon was not done In a corner, but be- 
fore the observation of the clvillzed world. We cannot doubt the power of 
the General Assembly to pass the act." 

This case is referred to by the Suprême Court of the United States 
in this case (219 U. S. 62, 31 Sup. Ct. 200, 55 L. Ed. 82), as aptly 
making application of the doctrine of the power of the state over titles 
to real estate. It is also applicable in the présent case in view of the 
fact that the suit in the Circuit Court was not brought until one year 
and five months after the entry of the decree in the superior court in 
favor of the défendant. 

Under the provisions of the statute as construed by the courts, it is 
plain that the superior court of the state acquired full and complète 
jurisdiction over the plaintiff and the property, and of ail persons of 
every kind having or claiming to hâve any right, title, or interest in 
said property ; that it had jurisdiction to enter the judgment it did in 
the case; and that such judgment détermines plaintifif's right of pos- 
session and use and occupation of the lot during the term for which 
the title was originally granted. Whether in a proper suit he might 
be held to hold the title in fee in trust for the complainant or be re- 
strained to use the decree by way of estoppel against such a claim of 
title, this court is not called upon in this case to détermine, but it would 
seem that in such a suit equity would hâve jurisdiction to grant relief 
against the injustice of the défendant holding as his own an absolute 
fee simple title acquired through inadvertence and mistake. 

The judgment of the Circuit Court is affirmed. 



HENRY GAS CO. v. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit October 3, 1911.)' 

No. 3,506. 

1. Injunction (§§ 135, 136*) — Peej.iminaet Injunction — Dibcbktiow o» 

Court. 

The granting or refusai of a prellmlnary injunctlon rests in the sound 
judicial discrétion of the court; but it is a cardinal principal of equity 
jurisprudence that it will not be granted unless the right to it is clear, 
the injury Impendlng and threatened, so as to be averted only by the pré- 
ventive process of injunctlon. 

[Ed. Note. — For other cases, see Injunctlon, Cent Dlg. §§ 304-306 ; Bec 
DIg. §§ 135, 136.*] 

2. Indians (I 10*) — Cherokeb Nation— Power of Cokqeess Over Distribu- 

tion OF Peopebtt. 

Who shall be enrolled as cltizens or members orf the Oherokee Nation 
of Indians and permltted to participate in the distribution of Its prop- 

•For other cases lee lame tojpic & S numbhb in Deo. & Am, Diga. 1907 to date, & Hep'r Indexe* 
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erty are màtters to be determined by Coiigress, and Its détermination of 
them is not subject to review by the courts. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 10.*] 
8. Appeal and Ebroe (§ 874*)— Review of Okdee Geanting Injunction— 
Questions Oonsideeed. 

Wlille the right to a review of an order overrullng a demurrer cbal- 
lenglng the right of complainant to maintain the suit is waived by the 
flling of an answer, the right of complalnant to maintain the suit is the 
foundation of Its right to an Injunctiom, and may properly be considered 
on review of an order granting a preliminary Injunctlon. 

[Ed. Note.— For other cases, see Appeal and Error, Dec. Dig. § 8T4.*] 

4. Indians (§ 13*) — Lands— Right to Aixotment. 

The due enroUment of a person as a citizen of the Cheroliee Nation 
within the tlme required by the statute provlding for allotments of lands 
to ail so enroUed détermines the right of such citizen to an allotment, 
and the Seeretary of the Interior is withoiit power to deprlve him of it 
by delaylng beyond a reasonable tlme to approve the sélection made and 
to Issue the proper évidence thereof. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

5. Indians (§ 13*) — ^Lands. 

The right of the United States to maintain a suit for the caneellation 
of a conveyance of land allotted to a Cherokee minor field not so clear 
as to warrant the granting of a preliminary injunctlon restrainlng the 
grantee from removing gas from the land where adéquate seeurity was 
oftered by défendant, and especially where it appeared from the proofs 
that, if the opération of the welIs was discontinued, there was danger 
that during the pendency of the suit the land would be drained of its 
gas by surrounding wells. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 13.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

Suit in equity by the United States against the Henry Gas Company. 
Défendant appeals from an order granting a preliminary injunction. 
Reversed conditionally. 

James A. Veasey (Veasey & Rowland, on the brief), for appellant. 
William J. Gregg, U. S. Atty. 

Before ADAMS and SMITH, Circuit Judges, and REED. District 
Judge. 

REED, District Judge. Appeal from an order granting an interloc- 
utory injunction restraining the appellant from drilling for or remov- 
ing any natural gas or oil from certain lands described in the bill, and 
from selling or exercising any control over said land. 

The bill allèges, in substance, that by virtue of Act Cong. June 28, 
1898, c. 517, 30 Stat. 495, and the acts amendatory thereof, and par- 
ticularly Act July 1, 1902, c. 1375, 32 Stat. 716, ratified by the Cher- 
okee Nation August 7, 1902, the complainant assumed and under- 
took the duty of allotting in severalty to the heirs, members, and en- 
roUed citizens of the Cherokee Nation or Tribe of Indians, the allot- 
able lands belonging to said tribe ; that the work of allotting said lands 
is still in progress, and by virtue of complainant's rights and duty as 
a sovereign, and governing power of said tribe of Indians and for the 

•For otlier cases see same topic & § numeer in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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purpose of dîscharging its full duty and obligation to said tribe in re- 
lation to the allotment of its lands, it brings this bill in its own behalf 
and as guardian of the property of said Cherokee Tribe of Indians. 

It is then alleged : That on June 14, 1906, there was presented to 
the Commission to the Five Civilized Tribes for enrollment under the 
provisions of section 2 of the act of Congress, approved April 26, 
1906 (Act April 26, 1906, c. 1876, 34 Stat. 137), the name of Anna 
G. McNabb, a minor of Cherokee blood who was born August 9, 1903. 
That the enrollment of said minor was thereupon made, and on Jan- 
uary 24, 1907, approved by the Secretary of the Interior, and her 
name placed opposite roU No. 2723 of the census roU of the new born 
members of said Cherokee Nation or Tribe of Indians. That on Feb- 
ruary 6, 1907, an application was made on behalf of said minor by 
Mary E. McNabb, her mother, "for the following described lands" (de- 
scribing the lands involved in this suit, being 50 acres in Washington 
county, 0kl., formerly Indian Territory) as and for a part of her al- 
lotment in severalty of the land of the Cherokee Nation, which said 
sélection was tentatively allowed in behalf of said minor ; but that no 
certificate of allotment or patent was ever issued to her, and that said 
lands are a part of the public domain of said Cherokee Nation and 
subject to the control of the complainant in the manner provided by the 
several acts of Congress. That on May 20, 1910, one Sanford Mc- 
Nabb, representing himself to be the légal guardian of said minor, 
Anna G. McNabb, presented to the county court of Washington coun- 
ty, 0kl., a pétition praying for an order authorizing him as such guar- 
dian to sell at private sale the lands so selected as part of the allot- 
ment of said Anna G. McNabb. That said court entered an order 
authorizing said sale, and, pursuant to such order, the land was sold 
by said guardian to the défendant, to whom a deed was made, and the 
sale and deed afterwards approved by said court. 

It is then alleged that said order, sale, and deed were and are void 
for want of jurisdiction of said county court to authorize the same; 
that the défendant has entered upon said premises, and is drilling an 
oil and gas well thereon preparatory to removing the oil and gas from 
said premises and appropriating the same to its own use, to the great 
damage and irréparable injury to the complainant and said Cherokee 
Tribe of Indians. A decree is prayed adjudging said guardian's deed 
to be void, and restraining the défendant from drilling for or remov- 
ing any of the oil or gas from said premises, and from selling or oth- 
erwise exercising any control over the same. 

A demurrer to the bill for want of equity, and lack of capacity of 
the United States to maintain the suit, was overruled. 

The défendant then answered, averring the due enrollment of the 
minor, Anna G. McNabb, as a citizen and member of the Cherokee 
Nation, the allotment to her as such of said tract of land, the validity 
of the guardian's sale and deed, and that it is the full and absolute 
owner of said property. The answer also allèges that défendant has 
proposed to complainant to enter into a bond sufficient to protect the 
complainant and said Cherokee Nation to the extent oî the amount it 
paid for the land, to wit, $4,250, and for such reasonable royalty as 
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would be due the owner of the land during the pendency of the suit 
for the gas it takes therefrom, in the event that it shal! be adjudged 
that said Anna G. McNabb was not entitled thereto ; and it now re- 
news said offer. 

The proofs adduced upon the hearing of the appHcation for the 
preliminary injunction show without dispute: 

That Anna G. McNabb, an Indian girl of one-sixteenth Cherokee 
Indian blood, born August 9, 1903, was on June 14, 1906, enrolled 
as of March 4, 1906, as a citizen or member of the Cherokee Nation 
under the provisions of section 2 of the act of Congress, approved 
April 26, 1906 (34 Stat. 137, c. 1876), entitled: "An act to provide 
for the final disposition of the affairs of the Five CiviHzed Tribes in 
the Indian Territory," and for other purposes, which enrollment was 
duly approved by the Secretary of the Interior January 24, 1907. 
On February 6th following Mary E. McNabb, the mother of said 
minor, made formai application (which was accompanied with a cer- 
tificate showing that said minor had been duly enrolled as a citizen 
of the Cherokee Nation) to the Commission to the Five Civilized 
Tribes for an allotment to said minor of the land in question as a 
part of the allotment in severalty to which she as such member was 
entitled, designating 20 acres of said land as a homestead. No cer- 
tificate of the allotment of the tract was issued by the commission, 
and upon the application or the record thereof appear the words: 
"Held pending Dept. instructions of February 21, 1907." On Oc- 
tober 18, 1907, a contest of this allotment or sélection of the land for 
Anna G. McNabb was filed before the commission by the f ather and 
natural guardian of Esther Miller, a minor. This contest was de- 
cided by the commission April 30, 1910, as follows: 

"The acting commlssioner renders his décision herein, holding that the land 
in controversy be and remain a portion of the allotment sélection of Anna G. 
McNabb the minor contestée, subject to her final enrollment as a citizen of 
the Cherokee Nation under the act of Congress approved April 26. 1906." 

No appeal was taken from this décision, and on May 31, 1910, the 
case was closed, and the chief clerk of the Cherokee land office notified 
on June 21, 1910, of the proceedings, and that the case had been 
closed by the commission. 

On May 23, 1910, the county court of Washington county, 0kl., 
exercising probate jurisdiction, upon application of Sanford McNabb, 
the father and guardian of said minor Anna G. McNabb, ordered a 
sale of said premises, at which sale made pursuant thereto the défend- 
ant, Henry Gas Company, a corporation, purchased said premises for 
the sum of $4,250, which sale and deed were on June 20, 1910, re- 
ported to, and duly approved by, said county court. Afterwards the 
défendant entered upon said land and drilled a producing-gas well 
thereon preparatory to removing the gas therefrom. Within eight 
months prior to its purchase of the land the défendant drilled two 
wells within 200 feet of the premises, and others drilled nine other 
producing wells within a distance of 200 to 1,600 feet of said premises, 
the whole of an approximate daily capacity of more than 1,000,- 
000,000 cubic feet of gas. That during said period of eight months 
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approxîmately 10,000,000 cubic feet of gas per day was actually pro- 
duced and sold f rom five of said wells ; and at the time of the hearing 
approximately 25,000,000 cubic feet per day were actually produced 
and sold therefrom; between 10,000,000 and 15,000.000 cubic feet 
thereof being from the two wells so drilled by the défendant. That 
such wells drained from the gas deposits upon the land in question, 
and in time would completely drain ail of such deposits therefrom un- 
less offset wells are drilled upon the premises to prevent such drain- 
age. That the gas field of which said tract is a part will be entirely 
drained of ail of its gas deposits, of sufficient value for commercial 
use, within five to eight years from the date of the hearing of the ap- 
plication for the preliminary injunction. 

Upon thèse facts the Circuit Court granted a preliminary injunc- 
tion against the défendant as prayed in the bill; and the sole ques- 
tion for détermination is, Was it rightly granted? 

[1] The granting of or refusai to grant a preliminary injunction 
rests in the sound judicial discrétion of the court; but it is a cardinal 
principle of equity jurisprudence that it will not be granted unless the 
right to it is clear, the injury impending, and threatened so as to be 
averted only by the préventive process of injunction (Truly v. Wanzer 
et al, S How. 141, 142, 12 L. Ed. 88; St. Louis Street Flushing Ma- 
chine Co. V. Sanitary Flushing Co., 161 Fed. 725-728, 88 C. C. A, 
585), or the case is such that the status quo should be maintained un- 
til the final hearing (City of Newton v. Levis, 79 Fed. 715-718, 25 
C. C. A. 161 ; Denver & R. G. R. R. Co. v. United States, 124 Fed. 
157-161, 59 C. C. A. 579). 

The act of Congress, approved July 1, 1902, entitled "An act to pro- 
vide for the allotment oî the lands of the Cherokee Nation, and for 
other purposes" (Act July 1, 1902, c. 1375, 32 Stat. 716), provides for 
the distribution of the tribal property of that nation equally among its 
members (except a portion thereof reserved for other purposes) and 
a dissolution of the tribal government; that the Commission to the 
Five Civilized Tribes, commonly called the Dawes Commission, shall 
cause a roll of the citizens of the Cherokee Nation to be made as of 
September 1, 1902, upon which the names of ail persons then living 
and entitled to enroUment upon that date shall be placed; that an 
allotment in severalty of the tribal lands of the nation (except those 
reserved) shall be made to each citizen so enrolled as soon as prac- 
ticable after the approval by the Secretary of the Interior of such 
enrollment; that no child born after September 1, 1902, shall be en- 
titled to enrollment or to participate in such distribution; and that 
the tribal government of the Cherokee Nation shall not continue longer 
than March 4, 1906. It also provides that each member of the tribe 
may sélect his allotment so as to include his improvements ; that sé- 
lections for minors may be made by the father or mother, if citizens, 
or by a guardian. 

As the minor child, Anna G. McNabb, was not born until August 
9, 1903, she was not entitled to be enrolled, or to an allotment under 
this act. By the act approved April 26, 1906 (Act April 26, 1906, c. 
1876, 34 Stat. 137), the act of 1902 is amended, and in the second sec- 
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tion thereof it îs provided : That for 90 days after the approval hereof 
applications shall be received for enrollment of children who were 
minors living March 4, 1906, whose parents hâve been enrolled as 
members of the Cherokee Tribe and others, and that allotments shall 
be made to the children so enrolled : "Provided, that the rolls of the 
tribes affected by this act shall be f ully conipleted on or before the 4th 
day of March, 1907 ; and the Secretary of the Interior shall liave no 
jurisdiction to approve the enrollment of any person after said date: 
Provided, that nothing herein shall be construed so as to hereafter per- 
mit any person to file an application for enrollment in any tribe where 
the date for filing applications has been fixed by agreement between 
said tribe and the United States." Thèse two provisos were amended 
by chapter 3504, Act June 21, 1906, 34 Stat. 342, so as to read asfol- 
lows: 

"Provided, that nothing herein shall be construed so as to permit any per- 
son to file an application for enrollment or to he entitled to enrollment in anj 
of said tribes, except for minors the children of Indians by blood. • * * " 

[2] Under section 2 of this act the minor child, Anna G. McNabb, 
was enrolled as a citizen or member of the Cherokee Nation, Hving 
on March 4, 1906, whose parents were duly enrolled citizens of that 
nation. This enrollment was duly approved by the Secretary of the 
Interior January 24, 1907, and the name of said minor has never been 
stricken from such rolls. Who shall be enrolled as citizens or mem- 
bers of the nation and permitted to participate in the distribution of 
its property are matters to be determined by 'Congress, and its déter- 
mination of them is not subject to review by the courts. Stephens 
v. Cherokee Nation, 174 U. S. 445-483, 488, 489, 19 Sup. Ct. 722, 
43 L. Ed. 1041 ; Cherokee Nation v. Hitchcock, 187 U. S. 294, 23 
Sup. Ct. 115, 47 L..Ed. 183; Wallacev. Adams, 143 Fed. 716-723, 
74 C. C. A. 540; Id., 204 U. S. 415, 27 Sup. Ct. 363, 51 L. Ed. 547. 
The enrollment of this ' minor conclusively détermines her right to 
participate in the distribution of the tribal property of the Cherokee 
Nation. 

The act of Congress, approved May 27, 1908 (35 Stat. 312, c. 199), 
provides (section 1) that from and after 60 days from its approval 
the status of the lands theretofore or thereafter allotted to allottees 
of the Five Civilized Tribes shall as regards restrictions upon aliéna- 
tion and incumbrances be as foUows: 

".411 lands ineluding homesteads of said allottees enrolled as * * ♦ 
mixed blood Indians having less than half Indian blood, ineluding minors, 
shall be free from ail restrictions. • • • " 

And in section 6, that the persons and property of the minor allottees 
of the Five Civilized Tribes shall, except as otherwise specifically 
provided by law, be subject to the jurisdiction of the probate courts 
of the State of Oklahoma, and the Secretary of the Interior may 
appoint local représentatives, citizens of or résidents within, the 
state of Oklahoma, who shall hâve power to inquire into and investi- 
gate the conduct of guardians having in charge the estâtes of minors, 
and to take such steps as they may deem necessary to protect and 
préserve the property of said estâtes; and said représentatives shall 
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counsel and advise ail allottees, adult or minor, having restrîcted 
lands of ail their légal rights with référence thereto, and at the re- 
quest of any allottee having such land they shall in the name of the 
allottee take such steps as may be necessary, including the bringing 
of any suit or suits and the prosecution and appeal thereof, to cancel 
and annul any deed, mortgage, or other incumbrance of any kind 
made or attempted to be made or executed in violation of this or any 
other act of Congress. This clearly indicates the présent policy of 
Congress in dealing with the enrolled citizens of the Cherokee Nation. 
[3] The demurrer to the bill challenged the right of the United 
States to maintain this suit. It was overruled, and the défendant 
answered. The answer is a waiver of the demurrer, and of the right 
to bave the order overruling it reviewed. Basey v. Gallagher, 20 
Wall. 670-679, 22 L. Ed. 452 ; 1 Street's Fed. Eq. § 962. But the 
right of the United States to maintain the suit is the foundation of 
its right to a temporary injunction, and may properly be considered 
in determining whether or not the injunction was rightly issued, or 
the suit can be maintained. Smith v. Vulcan Iron Works, 165 U. S. 
518-524, 525, 17 Sup. Ct. 407, 41 L. Ed. 810; Mast, Foos & Co. v. 
Stover Mfg. Co., 177 U. S. 485^94, 20 Sup. Ct. 708, 44 L. Ed. 856. 
The décision of this court in United States v. Allen, 179 Fed. 13, 
103 C. C. A. 1, is relied upon by the government as authorizing it to 
prosecute this suit. -If the facts in that case were the same as in 
this, that décision would, of course, rule this. In that case the con- 
veyances involved were made before the removal of the restrictions 
imposed by Congress upon the aliénation of the lands, and in viola- 
tion of those restrictions; and the opinion of the majority shows 
that it was upon this ground that the right to maintain that suit 
was upheld. In this case the land in question was selected for this 
minor February 6, 1907. That the sélection was properly made 
is not questioned. April 30, 1910, the Commission to the Five Civ- 
ilîzed Tribes upon a contest of her right thereto adjudged "that the 
land be and remain a part of her allotment sélection, subject to her 
final enrollment as a citizen of the Cherokee Nation." Her enroll- 
ment was approved by the Secretary of the Interior January 24, 1907. 
By section 1 of the act of May 27, 1908, the restrictions upon aliéna- 
tion of lands, including homesteads, allotted either before or after 
that date to mixed blood Indians having less than one-half Indian 
blood, are removed. This minor is but one-sixteenth Indian blood. 
In May, 1910, the land was sold to the défendant under an order of 
the probate court of Washington county, 0kl., to whose jurisdiction 
the minor and her property were then subject, and the sale and the 
deed made pursuant thereto were duly approved by that court. If 
the land in question was in fact allotted to this minor and sold to the 
défendant upon order of the proper probate court, after the removal 
of the restrictions upon aliénation thereof, as contended by the de- 
fendant, such facts are sufficient to distinguish the case from United 
States v. Allen, and the right of the government to maintain the suit 
is not necessarily controlled by that décision. 

[4] It is not claimed in behalf of the government that this minor 
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is not in fect entitled to the land in question, or that it will not ulti- 
mately be conveyed to her as a part of the allotment she has selected, 
and to which she is entitled ; but its sole contention is that the right 
of the Secretary of the Interior to prescribe rules under which al- 
lotments shall be made authorizes that officer to direct the commission 
to withhold allotments and the évidence thereof until he shall see fit 
to direct or make the same, and that, until so made and the certif- 
icate or patent has been in fact issued, the land remains a part of 
the tribal property of the Cherokee Nation and subject to the control 
of the United States as trustée and guardian of such property. It 
is true that the Secretary of the Interior may prescribe reasonable 
rules and régulations not inconsistent with, or contrary to, the law 
of Congress, under which allotments shall be made ; but this does not 
authorize him to withhold an allotment altogether from one shown by 
the rolls to be entitled thereto. Morrill v. Jones, 106 U. S. 466, 467, 
1 Sup. Ct. 423, 27 L. Ed. 267; Quinn v. Chapman, 111 U. S. 445^55, 
4 Sup. Ct. 508, 28 L. Ed. 476; United States v. Symonds, 120 U. S. 
46-49, 7 Sup. Ct. 411, 30 L. Ed. 557; Hartman v. Warren, 76 Fed. 
157-162, 22 G. C. A. 30; Leecy v. U. S., 190 Fed. 289, 292, 293. 
The enrollment within the time. required and as of the date fixed 
détermines the right of the citizen to an allotment, and the failure be- 
yond a reasonable time after its approval by the Secretary of the 
Interior to make the allotment, and issue the proper évidence thereof, 
cannot operate to deprive him of his right thereto, or to participate 
in the distribution of the tribal property. Lytle v. Arkansas, 9 How. 
314, 13 L. Ed. 153; Shepley v. Cowan, 91 U. S. 330, 23 L. Ed. 424; 
Hy-Yu-Tse-Mil-Kin v. Smith, 194 U. S. 401, 24 Sup. Ct. 676, 48 I,. 
Ed. 1039; Leecy v. U. S., 190 Fed. 289, 292, 293. 

By the act of March 1, 1907, c. 2285, 34 Stat. 1028, Congress au- 
thorized William Brown and Levi B. Gritts, and David Muskrat and 
J. Henry Dick, in their own behalf and in behalf of ail other Cherokee 
citizens having like interests in property of the Cherokee Nation, al- 
lotted under the act of 1902, to institute suits in the Court of Claims 
to détermine the validity of any act of Congress passed after that 
act, in so far as said acts or any of them attempted to increase or 
extend the restrictions upon aliénation, or to increase the number of 
persons entitled to share in the distribution of the lands and funds 
of said Nation beyond those enrolled for allotment as of September 
1, 1902; and it was attempted to confer jurisdiction upon the Court 
of Claims to hear and détermine said suits, with the right of appeal 
by either party from the décisions to the Suprême Court of the United 
States. Pursuant to this act Brown and Gritts, and Muskrat and 
Dick, instituted two separate suits in the Court of Claims to déter- 
mine the validity of Acts March 11, 1904, c. 505, 33 Stat. 65 (U. S. 
Comp. St. Supp. 1909, p. 638), and act April 26, 1906, as amended 
June 21, 1906. Upon the final hearing the Court of Claims upheld 
the validity of the acts and dismissed the bills (44 Ct. Cl. 137, 283), 
but upon appeal to the Suprême Court the decrees were reversed^ 
upon the ground that the act of Congress authorizing such suits con- 
f'Crred no jurisdiction upon the Court of Claims, or the Suprême 
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Court on appeal, to détermine their constitutional validity. Brown 
and Gritts v. United States, 219 U. S. 346, 31 Sup. Ct. 250, 55 L,. 
Ed. 246. 

[5] It is due to the Circuit Court to say that the décision of the 
Suprême Court in thèse cases was not made until after the granting 
of the temporary injunction in this case. It may be that the act of 
Congress authorizing those suits and the pendency of them influenced 
to some extent the granting of the injunction by the Circuit Court. 
Be this as it may, we are of opinion that upon the allégations of the 
pleadings and from the preliminary proofs the right of the complain- 
ant to maintain this suit and to a preliminary injunction against the 
défendant are not so clear as to authorize its issuance, especially in 
view of the proffered security of the défendant to indemnify the com- 
plainant and the Cherokee Nation against such damages as may be 
caused by its occupancy of the land, or the removal of the gas and 
oil deposits therefrom pending the suit. Though the matter is before 
us only upon appeal from the order granting the preliminary in- 
junction, we might if satisiied that the government could not prevail 
upon the final hearing, now order that the bill be dismissed for want 
of equity. Smith v. Vulcan Iron Works, 165 U. S. 518-524, 525, 17 
Sup. Ct. 407, 41 L. Ed. 810; Mast, Foos & Co. v. Stover Mfg. Co., 
177 U. S. 485-494, 20 Sup. Ct. 708, 44 L. Ed. 856; Harrhnan v. 
Northern Securities Co., 197 U. S. 244-287, 25 Sup. Ct. 493, 49 L,. 
Ed. 739. 

Inasmuch as other facts may be disclosed upon the final hearing, 
we will not at this time order the bill to be dismissed, or express any 
opinion upon the merits of the main controversy between the parties, 
but will permit them to submit their proofs in the ordinary way as 
upon the final hearing. 

Ordinarily the injunction would not hâve issued except upon re- 
quiring security to indemnify the défendant against ail damages it 
might sustain because of its wrongful issuance. But such security 
could not rightly hâve been exacted of this complainant. The pre- 
liminary proofs show that the land is being drained of large quanti- 
ties of its gas deposits by the wells drilled upon the adjacent lands 
by the défendant and others, and that within a period of five to eight 
years it will be drained by such wells of ail such deposits of sufficient 
value for commercial use, unless offset wells are drilled upon the land 
to prevent such drainage. The land is thus liable to be deprived of 
much, if not ail, of its gas deposits pending this litigation, and whom- 
soever may be ultimately adjudged to be its owner may sufïer ir- 
réparable loss. The cause will therefore be remanded to the Circuit 
Court, with directions to accept adéquate security in the name of the 
complainant as ofïered by the défendant to indemnify the complain- 
ant and the Cherokee Nation against ail damages to them that may 
be caused by the défendant to the land pending the suit; and, if said 
security is given to the satisfaction of the court, it will vacate the tem- 
porary injunction ; otherwise it will continue the same in force until 
the final hearing. 

It is ordered accordingly. 
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NAGLE V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1911.) 

No. 1,923. 

1. Teeritobies (§ 18*) — PoLiTicAL St'atus Oïl Alaska— Teebitobial Orqani- 

ZATioN— Application to Alaska of Acts of Congeess. 

Sinee the passage of Act May 17, 1884, c. 53, 23 Stat. 24, providing a 
civil government for Alaslm, that terrltory bas been an organized terri- 
tory of the United States, and by virtue of Kev. St. § 1891, which pro- 
vides tliat "the Constitution and ail the laws of the United States which 
are not loeally Inapplicable, shall hâve the same force and effect within 
ail the organized territories and in every territory hereafter organized as 
elsewhere within the United States," ail laws of Congress of gênerai ap- 
plication not loeally inapplicable are in efCect in Alaska. 

[Ed. Note. — For other cases, see Territories, Cent. Dig. §§ 14, 15 ; Dec. 
Dig. § 18.*] 

2. iNDiANS (§ 34*) — Sellino Liquob to Indians— Status or Alaska Indians 

— Citizen SHiP. 

The provision of Act Feb. 8, 1887, c. 119, § 6, 24 Stat. 390, relating to 
allotments of lands to Indians in severalty, that "every Indian born with- 
in the territorial liniits of the United States who has voluntarily taken 
up, withui sald limits, his résidence separate and apart from any tribe 
of Indians therein and has adopted the habits of civilized life, is hereby 
declared to be a citizen of the United States and Is entitled to ail the 
rights, privilèges and immunities of such citizen," Is in efîect in Alaska, 
and opérâtes to make Indians therein, who are descendants of the abor- 
Iginal tribes, born sinee the annexa tion of Alaska, but who hâve volun- 
tarily taken up their résidence separate and apart from any tribe and 
adopted the habits of civilization, citizens of the United States, and the 
sale of liquor to such an Indian does not constitute an offense under 
Alaska Code Or. Proc. § 142, as amended by Act Feb. 6, 1909, c. 80, § 9, 
35 Stat. 603, making it an offense to sell liquor to an "Indian," which 
terra is defined to include the aboriginal races Inhabiting Alaska when 
annexed to the United States, and their descendants of the whole or half 
blood "who hâve not become citizens of the United States." 
[Ed. Note. — For other cases, see Indians, Dec. Dig. § 34.* 
Admission of Indians to citizenship, see note to United States v. Allen, 
103 C. C. A. 13.] 

In Error to the District Court of the United States for Division No. 
1 of the District of Alaska. 

Thomas Nagle was convicted of a criminal offense, and brings er- 
ror. Reversed. 

Jno. W. Arctander, for plaintiff in error. 
John Rustgard, U. S. Atty. 

Before MORROW, Circuit Judge, and HANFORD and WOL- 
VERTON, District Judges. 

WOEVERTON, District Judge. This is a writ of error from a 
judgment rendered in the District Court of Alaska, Division No. 1, 
against plaintifï in error, upon a charge of selling liquor to an In- 
dian, namely, one Billie Hooker, contrary to the provision of section 
142 of the Alaska Criminal Code of Procédure, as amended by Act 
Cong. Feb. 6, 1909, c. 80, 35 Stat. 600. The trial was had October 

*For other cases see same toplc & i number in Bec. & Am. Dlgs. 1907 to âate, & Rep'r Indexes 
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26, 1910. Billie Hooker, being called as a witness, gave évidence 
tending to show that he was of the âge of 25 years, being born at 
Wrangell, Alaska ; that his parents were Indians of the Thlingit Tribe ; 
that they had, for as long as he çould remember, lived separate and 
away f rom the tribe ; that he of his own accord had always lived sepa- 
rate and apart from the tribe, and brîefly, in effect, that he had adopted 
the habits of civilized life. 

The court was requested to instruct, in effect, that if Hooker was 
a descendant of one of the aboriginal tribes inhabiting Alaska when 
it was annexed to the United States, was born subséquent to the date 
of such annexation, and had prior to the date of the alleged sale of 
whisky to him voluntarily taken up his résidence separate and apart 
from any tribe of Indians, and, furthermore, had adopted the habits 
of civilized life, then he was a citizen of the United States, to whom 
it was no offense under the spécifie statute to sell intoxicants. The 
request was denied, and the ruling of the court in that regard is as- 
signed as error. Other instructions were asked of a like nature, and 
refused, but this one is sufficiently illustrative, rendering it unneces- 
sary to make further allusion to them. 

The principal question presented is whether Hooker had become, 
or was at the time of the trial, a citizen of the United States, or, to be 
more explicit, whether the question under the évidence was one ma- 
terial to the controversy to hâve been submitted to the jury. 

The contention of counsel for plaintiff in error is that, under the 
treaty with Russia for the acquisition of Alaska Territory by the 
United States, the fédéral Constitution, and the laws of Congress, 
an Indian, being a descendant of one of the aboriginal races inhabit- 
ing Alaska, who has severed his tribal relations by voluntarily taking 
up his résidence and living separate and apart from any tribe, and- 
adopting the habits of civilized life, is a citizen of the United States, 
and that it is no offense under the statutes invoked to sell intoxicants 
to such a person. Section 142 of the Criminal Code of Alaska, supra, 
defines the term Indian "to include the aboriginal races inhabiting 
Alaska when annexed to the United States, and their descendants of 
the whole or half blood, who hâve not become citizens of the United 
States." 

The only clause of the Alaskan treaty with Russia (Act March 30, 
1867, 15 Stat. 539) that bears upon the présent controversy is article 
3 thereof. By this article inhabitants of the ceded territory désiring 
to remain therein are guaranteed the enjoyment of the rights, ad- 
vantages, and immunities of citizens of the United States. The un- 
civilized native tribes are, however, excluded from this guaranty. 
As to thèse, it is stipulated that they "will be subject to such laws and 
régulations as the United States may from time to time adopt in re- 
gard to aboriginal tribes in that country." There can be no doubt that 
this stipulation relates to the Indian tribes in Alaska, and manifestly 
the treaty was designed to insure them like treatment, under the laws 
and régulations of Congress, as should be accorded Indian tribes in. 
the United States. Whether the provision is effective to extend even 
the gênerai Jaws and régulations of the United States relative to In- 
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dians and Indian tribes to those Indians and Indian tribes in Alaska 
is unnecessary to décide, as the question is satisfactorily concluded by 
other considérations. 

[1] By section 3, art. 4, Const., Congress is given power and au- 
thority "to dispose of and make ail needful rules and régulations re- 
specting the territory or other property belonging to the United 
States." In pursuance of this authority, Congress has enacted that: 

"The Cbnstitution and ail laws of the United States whlch are not locally 
inapplicable shall hâve the same force and effect within ail the organized 
Territories, and In every Territory hereafter organized as elsewhere within 
the United States." Section 1891, R. S. 

Now, it is insisted that the force and effect of this enactment is to 
extend Act Feb. 8, 1887, c. 119, 24 Stat. 388, relative to allotments 
of lands in severalty to Indians on the varions réservations to the 
Indians and Indian tribes of Alaska. In this relation, it is urged that 
the provision contained in section 6 thereof, as foUows: 

"Every Indian born within the territorial limlts of the United States who 
has voluntarily taljen up, within sald limlts, hls résidence separate and 
apart from any tribe of Indians therein, and has adopted the habits of civil- 
ized life, is hereby declared to be a citizen of the United States, and is en- 
titled to ail the rights, privilèges, and immunities of such citizens, whether 
sald Indian has been or not, by birth or otherwise, a member of any tribe 
of Indians within the territorial limits of the United States, without in any 
manner impairing or otherwise attecting the right of any such Indian to 
tribal or other property" 

— opérâtes to make Indians in Alaska who observe the behests of the 
provisions citizens, as well as Indians who réside elsewhere in the 
United States. 

Whether this be so we think must dépend upon whether the laws 
of Congress of gênerai application hâve been extended to or are ef- 
fective upon any constitutional or légal principle within the territo- 
rial confines of Alaska. We are of the view that the question must 
be answered in the affirmative, whether we apply the principle that 
the applicability of the Constitution to newly acquired territory by 
treaty dépends upon whether the territory has been incorporated 
into the United States, so cogently expounded by Chief Justice White 
in the Insular Cases (Downes v. Bidwell, 182 U. S. 244, 21 Sup. Ct. 
770, 45 L. Ed. 1088), and since, or that enunciated by the court through 
Mr. Justice Brown that the Constitution can apply only to such pos- 
sessions when so extended by appropriate déclaration of Congress. 
The essential différence between the two principles is that under the 
former ceded territory may come under the sovereignty of the United 
States and be subject to its control as a dependency or possession only, 
in which case Congress may legislate concerning such possession sub- 
ject only to the provisions of the Constitution applicable to territory oc- 
cupying that relation. When, however, such ceded territory has become 
incorporated into the United States, which incorporation may be evi- 
denced by the déclarations of the treaty and the subséquent acts of Con- 
gress in legislating concerning the newly acquired possession, Congress 
in exercising its powers with référence to it is subject to ail the limita- 
tions of the Constitution applicable to that department of govern- 
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ment. Under the latter principle, until Congress has extended the Con- 
stitution to the newly acquired possession by appropriate déclaration or 
législation, it has power to deal with, and with référence to such posses- 
sion, under its authority to regulate, territories, and this regardless 
of the further limitations of the Constitution, except so far as it con- 
cerns the natural rights of the inhabitants to life, liberty, and prop- 
erty. Under either principle, it must necessarily foUow that wherever 
the Constitution goes, whether by the doctrine of incorporation or 
through Congr^ssional déclaration, the laws of Congress adopted in 
pursuance of the Constitution intended for gênerai application, and 
not locally inapplicable, will go and become operative also. Thus an 
act of Congress made applicable generally among the states will be- 
come alike applicable within the confines of any new state that may 
be admitted into the Union. So an act designed to apply generally 
to the territories of the United States must needs apply to any new 
territory that may bè formed or incorporated into the United States. 
And it may be that the law will be of such gênerai scope as to apply 
within both states and territories. 

In view of the doctrine of incorporation of newly acquired territo- 

, ry, Alaska has heretofore become incorporated into the United States. 

The case of Rassmussen v. United States, 197 U. S. 516, 25 Sup. Ct. 

514, 49 L. Ed. 862, is ample authority for the proposition. It is so 

held explicitly. 

On the other hand, it would seem that the Constitution has been 
extended to Alaska by express déclaration of Congress. Section 1891, 
Rev. St. supra. The only question involved in this aspect is whether 
Alaska is an organized territory. In Steamer Coquitlam v. United 
States, 163 U. S. 346, 352, 16 Sup. Ct. 1117, 1119, 41 L. Ed. 184, it 
was expressly said that : 

"Alaska Is one of the territories of tbe United States. It was so designated 
In that order (order of the Suprême Court asslgning Alaska to the Ninth 
Judiclal circuit) and has always been so regarded. And the court established 
by the act of 1884 is the court of last resort within the limlts of that terri- 
tory." 

So it WaS said by Mr. Justice Brewer in Binns v. United States, 194 
U. S. 486, 491, 24 Sup. Ct. 816, 817 (48 L. Ed. 1087), after alluding 
to the above-cited case : 

"Nor can it be doubted that it Is an organized territory, for the act of 
May 17, 1884 (23 Stat. 24), entltled, 'An act provlding a civil gorcemment 
for Alaska,' provided: 'That the territory ceded to the United States by 
Russla by the treaty of March thlrtleth, elghteen hundred and sixty-seven, 
and known as Alaska, shall constltute a civil and judlclal district, the govorn- 
ment of whlch shall be organized and admlnistered as hereinafter provided.' " 

And, again, Mr. Justice Brown says, in his concurring opinion in 
Rassmussen v. United States, supra : 

"Sad the opinion treated the territory as organized under this act (act of 
1884 provlding a civil government for Alaska [23 Stat. 24]), I should not 
hâve dlssented from this vlew." 

Then continues the distinguished jurist : 

"Congress did undoubtedly provide a permanent civil government for 
Alaska by the act of June 6, 1900, 31 Stat. 321, but it evldently did not 
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regard the Constitution as extended to It by any prevlous act, since It pro- 
vlded In section 171 for trials of misdemeanors by a jury of -six." 

It scarcely needs further comment respecting the proposition that 
Alaska has been duly constituted an organized territory within the 
meaning of section 1891, Rev. St. The act of May 17, 1884, was en- 
titled "An act providing a civil government' f or Alaska." It declared 
that the territory known as Alaska "shall constitute a civil and ju- 
dicial district, the government of which shall be organized and ad- 
ministered as hereinafter provided." Section 2 provides for the ap- 
pointment of a governor, and prescribes his duties. Section 3 estab- 
lishes a district court, and defines its jurisdiction. Section 7 pre- 
scribes that the laws of Oregon, where applicable and not in conflict 
with the act or the laws of the United States, shall be in force in said 
territory. Section 8 déclares the district of Alaska to be a land dis- 
trict. Section 11 requires the Attorney General to compile in pamph- 
let form so much of the gênerai laws of the United States as is ap- 
plicable to the duties of the officers provided for. Section 12 pro- 
vides : 

"That ttie Secretary of the Interior shall sélect two of the officers to be 
appolnted under this act, who, together with the Governor, shall constitute 
a commission to examine into and report upon the condition of the Indians 
residing in said territory, what lands, if any, should be reserved for thelr 
use, whal provision shall be made for their éducation, what rights by occu- 
pation of settlers should be recognized, and ail other facts that may be nec- 
essary to enable Congress to détermine what limitations or conditions should 
be imposed when the land laws of the United States shall be extended to 
said district." 

And section 14 : 

"That the provisions of chapter three, tltle twenty-three, of the Revised 
Statutes of the United States, relating to the unorganized Territory of Alaska, 
shall reuialn in full force, except as herein specially otherwise provided." 

This act was superseded by the act of June 6, 1900 (31 Stat. 321), 
which provides for a complète political, civil, and criminal Code for 
the government of Alaska, omitting ail restrictions as contained in 
section 14 of the old act. Could any more adéquate and complète 
organization of the Territory of Alaska be had? True, no législative 
body is provided for, but. Congress constitutes that body, if such a 
one is requisite to give Alaska the status of an organized territory. 
Nor do we place stress upon the fact that the term "district" is em- 
ployed in many acts and measures dealing with Alaska, instead of the 
Word "territory." The territory is organized notwithstanding, whether 
it be called a district or a territory. 

[2] This brings us to the discussion of the applicability of the act 
of February 8, 1887 (24 Stat. 388), relating to allotments of lands 
to Indians. The provisions of section 6, which hâve relation to this 
inquiry, hâve been quoted above. Two classes of Indians born within 
the territorial limits of the United States are declared to be citizens 
thereof, namely, Indians who hâve received allotments under any act 
or treaty, and Indians who hâve severed their tribal relations by tak- 
ing up their résidence separate and apart from any tribe, and hâve 
101 F.— 10 
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adopted the habits of civilization. The act is so spécifie and far-reach- 
ing in its scope that it must be held to be gênerai in its purpose and 
intendment, and to apply to every Indian within the territorial limits 
of the United States. Being such, section 1891, R. S., makes it ap- 
plicable in Alaska; it being, as we hâve seen, organized territory. 
This is only in pursuance of the long-continued policy of the gên- 
erai government to civilize and citizenize the Indians whenever they 
will assent to it, and show themselves capable of taking up the pur- 
,suits of civilized life. 

It is argued" that, because the government has never treated with 
the Indian tribes in Alaska, therefore it was not the intendment that 
gênerai laws respecting Indians should extend to the territory of 
Alaska. It should be borne in mind, however, that it has long since 
been declared to be the policy of Congress not to treat further with 
the Indians as tribes. Act March 3, 1871, c. 120, 16 Stat. 544, 566. 
Ever since the passage of that act, Congress has governed the In- 
dians by law, and not by treaty, and the policy affords cogent reason 
why gênerai laws should apply to individual Indians in Alaska as well 
as elsewhere. 

Thèse considérations lead to the conclusion that, under the évidence 
adduced, the question should hâve been left to the jury to détermine 
whether Hooker had become a citizen of the United States, and, if 
found to be such, then the acquittai of the accused should follow. 

It is urged that the court should hâve found under the évidence as 
a matter of law that Hooker was a citizen. The question of fact, how- 
ever, was not conceded, and the credibility of Hooker stood in the 
balance, so that i,t was a matter for the jury to détermine as to the 
eflfect of the évidence, and the court would not hâve been warranted 
in taking the case from them. 

The judgment of the District Court will be reversed, and a new trial 
awarded. 



NORTHWESTERN S. S. CO., Limited, v. COCHRAN. 

(Circuit Ckmrt of Appeals, Nlntli Circuit. October 2, 1911.) 

No. 1,879. 

1. Tkiai (§ 250*) — Instructions— CoNFOBMiTT to Issues and Evidence. 

An Instruction considered, and held applicable to the issues and évi- 
dence in the case. 
[Ed. Note.— For other cases, see Trial, Dec. Dig. § 250.*] 

2. Shipping (§ 62*) — Master— Authority as Agent fob Owners. 

The master of a vessel is the gênerai agent of the owners for ail pur- 
poses connected with the ordinary eniployment of the vessel durlng the 
voyage, and as such Kas power to bind them to payment for services in 
dlscharglng cargo. 

[Pùd. Note. — For other cases, see Shipping, Dec. Dig. § 62.*] 

3. WOBK AND LaBOB (§ 29*) — SERVICES Rendebed Undeb Implied Contbact— 

AMOUNT of RECOVEBr. 

Where passengers on a vessel on a voyage from Nome to a Siberian 
port, where there was no labor available for dlscharglng the vessel, were 

♦For other cases see same toplc & § numbeb lu Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe» 
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required by the master to discharge the cargo, In an action to recover 
for their services, it was not error to Instruct that, in estimating the rea- 
sonable value of their services, the jury might take into considération the 
ordinary wages paid for such labor at Nome, which was the nearest port 
where such labor was available, and also the eost of transportation from 
there, and the increased eost of livlng at the place where the labor was 
performed. 

[Ed. Note. — For other cases, see Work and Labor, Dec. Dig. § 29.*] 

4. ÂPPEAL AND EEROR (§ 174*) — OBJECTIONS— WAKT OF INTEREST— WaIVER. 

The objection that plaintiff is not the real party In interest, and hence 
has no right to sue, cornes too late when made for the flrst time in the 
appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 1121- 
1132; Dec. Dig. § 174.»] 

5. Champertt and Maintenance (§ 5*)^Legautt ok Oonteacts— Conteact 

wiiH Attorney fob Contingent Fee. 

An assignment by the owners of a number of claims against the same 
party to an attorney under an agreement that he shall recel ve a certain 
percentage of the amount coUected thereon for bis services is not cham- 
pertous. where there is no agreement that he shall pay the costs of the 
litigation, and will support an action by the assignée in bis own name. 

[Ed. Note. — For other cases, see Champerty and Maintenance, Cent. 
Dig. §§ 24-51 ; Dec. Dig. § 5.*] 

Hanford, District Judge, dissenting. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

Action at law by O. D. Cochran against the Northwestern Steam- 
ship Company, Limited. Judgment for plaintiff, and défendant brings 
error. AlErmed. 

Charles P. Spooner, Dudley Du Bose, T. M. Clowes, George B. 
Grigsby, Ira D. Orton, W. H. Bogie, F. T. Merritt, and Lawrence 
Bogie, for plaintiff in error. 

Albert Fink, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

GILBERT, Circuit Judge. The défendant in error, as the assignée 
of a number of persons who had claims against the plaintiff in error 
for labor which they had performed in discharging the cargo of the 
steamship Pennsylvania at Anadir, in Siberia, brought an action in 
the court below to recover judgment upon the said demands. The 
assignors of the causes of action had been engaged to go to Siberia as 
prospectors in the interest of a corporation which had received a con- 
cession from the Russian government. They went on the Pennsyl- 
vania from Nome, Alaska, taking with them their necessary outfits. 
They paid full fare as first-class cabin passengers, and they paid freight 
on their goods. There was évidence that on arriving at Russia Spit, a 
point two miles from Anadir, the captain of the steamship compelled 
them to perform the labor of discharging the ship's cargo by threat- 
ening to put them ashore, and to carry their outfits back to Nome un- 
less they did so, and that they said they would take the stufï off pro- 

•For other cases see same topic & § ndmbek in Dec, & Am. Digs. 1907 to date, & Rep'r Inicies 
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vided they got something for it, to which the captaîn replied that they 
would hâve to settle that with the steamship company. The ship's 
cargo, only about a fourth of which belonged to the plaintiff's as- 
signors, was dumped in a heap on a low spit extending seaward, and 
it was necessary to move the property immediately a distance of more 
than a mile. This the prospectors were compelled to do. The plain- 
tiff in his complaint alleged that each of his assignors performed work 
and labor for the plaintiff in error at its spécial instance and request, 
and alleged the reasonable value thereof, which he averred had not 
been paid, though demanded. The answer denied the material alléga- 
tions as to work and labor done, and alleged that each of the prospec- 
tors knew there would be no laborers at Anadir to lighter the steam- 
ship on her arrivai, and that it was distinctly understood that tney 
were to aid in discharging the cargo free of charge, and that the serv- 
ices so to be performed by them were to be part payment for their 
transportation. Upon the issues the jury found a verdict for the 
^ défendant in error, and judgment was entered thereon. 

Errors are assigned to certain rulings of the court in admitting tes- 
timony; but, as no exception was taken thereto on the trial, those as- 
signments cannot be considered hère. 

[1] It is contended that the court erred in instructing the jury, in 
substance, that if they found that upon arriving at a point approxi- 
mately two miles from Anadir the captain of the steamer required the 
plaintiff's assignors to convey the cargo from ship's tackle to Anadir, 
and that, upon being informed by them that they expected to be paid 
for their services in lightering the cargo, the captain failed expressly 
to repudiate on behalf of the plaintiff in error any liability for such 
work, and that the said plaintiff's assignors proceeded to lighter the 
cargo, and that they had entered into no agreement at Nome whereby 
they were to do this, and that the work was a benefit to the plaintiff 
in error, then that they must find for the plaintiff for the reasonable 
value of the services so rendered. The objection taken to this instruc- 
tion was that it eliminated from the considération of the jury that 
there was an agreement made just before the work was done, and that 
it puts the burden on the défendant in the action to prove the implied 
contract sued on, and for the reason that it is not justified by the 
évidence in the case. But we find évidence in the case tending to es- 
tablish ail the éléments of the charge, and while there was évidence 
tending to show an agreement made at Nome, which, if true, would 
excuse the steamship from liability, the jury were instructed to find 
for the plaintiff only upon the condition that they found that no such 
agreement had been made. We find no évidence that an agreement 
was made at the time of the unloading. 

[2] Exception was taken to subséquent instructions which embraced 
in différent language the charge just ref erred to. It is contended that 
there was eliminated theref rom the question whether the captain had 
the power as agent of the plaintiff in error to make such a contract, 
but there can be no question that the captain was clothed with such 
authority, for he was the gênerai agent of the owners for ail purposes 
connected with the ordinary employment of the vessel during the voyr 
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âge. The Edward H. Blake, 92 Fed. 202, 34 C. C. A. 297; The Cer- 
vantes (D. C.) 135 Fed. 573; Dampskibsactiesselskabet Urania v. 
Barber & Co. (D. C.) 175 Fed. 989. 

[3] It is contended that the court erred in instructing the jury that 
in estimating the reasonable value of the services performed they 
might take into considération the ordinary wages paid for similar 
services at Nome, the neargst point where such labor was available, 
along with the cost of transportation, and the increased cost of living 
at the point where the labor was to be performed, and that, if they 
should find that there was such increased cost of living, they might 
take into account the available supply of labor at the place where the 
labor was performed. The question before the jury was the reason- 
able value of the work donc. No substantial reason is suggested why 
the measure of damages adopted by the court in the instructions con- 
stitutes error for which the judgment. should be reversed. There was 
little, if any, available labor at Anadir. If the steamship had been 
required to carry out its agreement with the plaintifï's assignors, as 
the jury found that agreement to be, it would hâve been required to 
take longshoremen from Nome to Anadir, and undoubtedly would 
hâve been obliged to pay an enhanced cost therefor by reason of the 
cost of transportation and the increased cost of living. 

[4] The défense that the plaintiff was not the real party in interest 
was not made in the pleadings, nor was it suggested in the court below. 
The objection "that plaintiff is not the real party in interest, and 
hence has no right to sue, cornes toc late when made for the first time 
in the appellate court." 2 Cyc. 686; Irish v. Sharp, 89 III. 261; 
Bowser v. Mattler, 137 Ind. 649, 35 N. E. 701, 36 N. E. 714; Stimp- 
son V. Gilchrist, 1 Me. 202; Mechanics' Bank v. Gilpin, 105 Mo. 17, 
16 S. W. 524. But, if the assignment of the causes of action was 
valid, the assignée was, in fact, the real party in interest within the 
meaning of the Code of Alaska, for he had the légal title to the de- 
mand, and the défendant would be protected in a payment to or a re- 
covery by him. 30 Cyc. 78, and cases there cited. 

[5] The question then arises whether the assignment was légal. 
The allégation of the answer is : 

"That the plaintiff in thls action, O. D. Cochran, is an attorney at law 
admltted to practlce In the courts in the District of Alaska. That the as- 
signments of the claims set forth and alleged In the complaint In this action 
were made to the plaintiff for the purpose of bringing légal actions thereon. 
That the plaintiff purchased said claims for the considération that he would 
prosecute In his own name the said claims for a part of the amounts recov- 
ered in said action or actions, and that the said assignments were, and are 
therefore, Ulegal and void." 

It will be observed that this défense allèges only that the plaintiff 
tciok an assignment of the claims for the purpose of prosecuting the 
same in his own name, for which he was to receive part of the amounts 
recovered. The proof goes no further than to sustain those alléga- 
tions. The contract between the plaintiff and the assignors recited 
th-at the latter had employed the former and his partner as their attor- 
neys to collect certain wages due them from the appellant, and that 
they agreed to pay them 25 per cent, of any amount recovered by 
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them, either by compromise or trial in the Commîssioner's Court, and 
that, if the cause were appealed to the District Court, they were to 
pay 50 par cent, of ail amounts recovered. There was no provision 
in regard to the payment of costs, and there was no testimony on that 
subject èxcept that of the appellee himself. He testified: That the 
claims were assigned to him to avoid multiplicity of suits, and that 
he paid the costs of starting the suit — 

"simply as a matter of convenience. They were slmply by me advanced, and 
were to be collected among themselves, the necessary costs, whatever they 
would be. They agreed amongst themselves to collect their pro rata from 
amongst themselves, their part of the costs. Whatever It was, they mlght 
collect something over a year ago, but that was simply the arrangement 
made amongst themselves, and I was merely to advance the necessary costs. 
Whatever I should collect of thèse amounts tlaat were due thèse men, that 
amount would be pald me flrst. I was to put up ail that was necessary for 
the flllng of thèse papers, and the typewrltlng, etc., as I do, I will say. In 
99 cases — well, I won't say that many, but I will say In 90 ont of 100 causes 
of action — that I bring In thls court. I simply go ahead and get my papers 
ready and flle them, and pay for" them. * * * whether our suit is suc- 
cessful or not, they owe me the costs, and I expect each and every individual 
man to pay me hls share If I ask him for it." 

Elsewhere he testified : 

"Q. Part of the considération you said was paid In the costs advanced by 
you? A. No; î would not say that. Q. What would you say? A, I would 
say this: That I entered into this contract with thèse gentlemen and thèse 
claims were assigned to me, turned over to me, and I paid the costs, and 
that Is ail there Is to It." 

The only assignment of error relating to the question of cham- 
perty in the court below is that the court erred in charging the jury 
in regard to the défense above ref erred to, as follows: 

"Se far as this défense is concerned, gentlemen, the évidence is ail one- 
sided. It has been addueed by the plaintlffs themselves. Mr. Cochran on 
that point Is the principal wltness, and then you hâve the contract Itself pra- 
viding the compensation which Mr. Gilmore and Mr. Cochran were to receive 
for the prosecution of the suit, and I Instruct you that upon that score that, 
upon that question as raised by the pleadings, you should find In favor of 
the plaintiff. In other words, that thls is not an Illégal contract, and there 
is nothing in the law which forbids the plaintiff to sue by vlrtue of an as- 
signment such as is disclosed by the évidence in this case and by the plead- 
ings." 

It is true that Act June 6, 1900, c. 786, § 367, 31 Stat. 552, provid- 
ing for the civil government of Alaska, déclares that there shall be in 
force in that district "so much of the common law as is applicable 
and not inconsistent with the Constitution of the United States," etc. 
A similar provision is to be found probably in ail the acts of Congress 
creating civil government in the territories. While some of the Eng- 
lish décisions hold champertous any agreement between attorney and 
client for the payment of contingent fées out pf the money to be re- 
covered in the action, the gênerai common-law rule is thus expressed 
inôCyc. 858: 

"The contracts between attorney and client, by which the former agrées, 
in considération of havlng a part of the money or thing recovered, to support 
at his own expense the lîtigation of the latter, or to indemnify the latter 
against costs and charges, are regarded as being within the prohibition of 
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the ancient eommon law agalnst champerty, and also of tbe earller English 

statutes." 

It is held in nearly ail the States and in the fédéral courts that where 
the attorney does not undertake to support the litigation at his own 
expense, or to indemnify his client against costs, and merely under- 
takes to render the ordinary service of an attorney, in considération 
of receiving a percentage or portion of the money to be recovered, 
the agreement is not champertous. When Congress enacted that the 
eommon law should be in force in Alaska "whenever applicable," it 
should not be assumed that it was the intention to impose upon that 
territory a more rigid rule in regard to champerty than that which 
obtained in the states or than was recognized in the Suprême Court 
of the United States, for that court has uniformly held that an agree- 
ment to pay contingent fées for professional services of a legitimate 
character before the courts or departments of the government of 
the United States is not unlawful or against public policy. Central 
R., etc., Co. V. Pettus, 113 U. S. 116, 5 Sup. Ct. 387, 28 L. Ed. 915; 
Wright V. Tebbitts, 91 U. S. 252, 23 L. Ed. 320 ; Stanton v. Embrey, 
93 U. S. 548, 23 L. Ed. 983; Taylor v. Bemiss, 110 U. S. 42, 3 Sup. 
Ct. 441, 28 L. Ed. 64. In Courtright v. Bûmes (C. C.) 3 McCrary, 
60, 13 Fed. 317, Judge McCrary said : 

"The tendency In the courts of thls country Is stronger In the direction of 
relaxing the common-law doctrine coneerning champerty and maintenance so 
as to permit greater liberty of contracting between attorney and client than 
was formerly allowed, and thls for the reason that the peeuliar condition of 
Society which gave rise to the doctrine has in a great measure passed away." 

Aultman v. Waddle, 40 Kan. 195, 19 Pac. 730, was a case like the 
case at bar, in that the cause of action was assigned to the attorney 
under an agreement, whereby he should proceed to coUect judgments 
in his own name, out of which he was to pay the assignors 50 per 
cent, of the amount collected. The court said: 

"There is a great diversity of opinion as to what constitutes champerty. 
A few of the courts hold to the ancient doctrine of champerty with considér- 
able strictness. Many of them hâve greatly relaxed the common-law rules, 
making them confoi-m more closely to the présent condition of society ; while 
some hâve repudiated the doctrine entlrely. In this state the doctrine has 
been recognized, and it has been held that the défense of champerty may be 
maintained. A., T. & S. F. Rld. Oo. v. Johnson, 29 Kan. 218. In that case 
the only considération for the prosecutlon of the suit was a share of the 
judgment to be recovered, and the attorneys were to commence and carry it 
to au end at their own cost and expenses. The mère agreement for a contin- 
gent fee does not fall within any of the rules of champerty, nor is it gener- 
ally regarded to be unlawful for an attorney to carry on a suit for another 
for a percentage or share of the thing to be recovered, unless he assumes tlie 
risks of the litigation by relleving or indemnifying his client from ail costs 
and expenses of the same. Sir William Blackstone says that champerty is 
'a bargain with a plaintiff or défendant campum partire to divlde the land 
or other matter sued for between them if they prevail at law ; whereupon 
the champertor is to carry on the party's suit at his own expense. 4 Bl. Com. 
135.' The same view is taken by Mr. Ohitty, who makes the carrylng on of 
the suit by the champertee at his own expense an essential élément. Ghltty 
on Contracts, 745. This interprétation, which we adopt, is now generally ac- 
cepted, and Is sustained by the weight of authority." 
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Nor îs h against public policy or champertous for an attorney to 
advance money necessary to carry on a litigation as needed, "when 
such advances are made as a loan, with the express or implied under- 
standing or agreement for its repayment, and there is no contract of 
indemnity against the client's liability to pay the costs." 6 Cyc. 862. 
The answer in this case did not allège that the défendant in error was 
to pay any of the costs of the action, nor did the évidence show that 
such was the agreement between the parties. There was no error, 
therefore, in the instruction given by the court to the jury. 

The judgment is affirmed. 

HANFORD, District Judge (dissenting). My reason for dissent- 
ing from the foregoing opinion is that by the record it appears that 
the plaintifï by his pleading assumed the burden of proving his right 
to maintain the action as the owner by lawful assignments of the 
several claims for wages constituting the subject of the action. The 
answer made an issue as to that matter and the proof clearly sustained 
the answer, and did not sustain the complaint. 

Whilst the Alaska Code permits the assignment of choses in action, 
it specifically requires ail actions to be prosecuted in the name of the 
real party in interest. Code Civ. Proc. Alaska, § 25 ; 1 F. S. A. p. 58. 
In some of the states having a similar code, there is a further provi- 
sion that, where assignments of rights of action hâve been made in 
writing, the assignée may sue in hîs own name, and under that provi- 
sion the courts sanction the assignment of claims for collection where 
no considération has been paid and the assignée merely assumes the 
obligation of a coUecting agent, but there is no such provision in the 
Code of Alaska. Therefore, as the defendant's answer made an issue 
as to the fact of a valid assignment, the plaintiff's right dépends upon 
proof of facts constituting a valid assignment. The évidence proves 
that he paid nothing for the claims, but merely took them for col- 
lection in the course of business as a practicing attorney at law, with 
an agreement to retain for the compensation of himself and his law 
partner a percentage of whatever sums might be coUected by their 
efforts. There was no actual transfer of the actual property right in 
and to the claims, and thé attorneys are not the real parties in interest. 

Therefore the litigation in the name of the plaintiff is a violation of 
the statute. 



HARDTN r. UNION TRUST CO. OF PHTLADELPHTA, PA., et al.t 

(Circuit Court of Appeala, Eighth Circuit. October 21, 1911.) 

No. 3,493. 

1. Courts (§ 493*) — Fédérai, and State Courts— Priobitt of Jurisoiction. 
Where a state court baa assumed jurisdictlon of a suit to establish 
and ftireelose liens on real property, and has determined the valldity and 
priorlty of liens thereon and ordered a sale, so long as its decree re- 
mains ûnexecuted the property is in the custody of such court, and a 

•For otber cas«s ses Bamo toplc & S numbbr lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
tRebearing denled December 23, 1911. 
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fédéral court Is precluded by the rule of comity from entertaining a suit 
to enforce liens against It. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 1346-1353 ; Dec. 
Dlg. § 493.* 

Conflict of jurisdiction of fédéral court with state court, see note to 
Louisville Trust Co. v. City of Cincinnati, 22 O. C. A. 356.1 
2. Appeal and Erkok (§ 1001*)— Eeview— Findingb of Fact. 

A decree of a fédéral court, su'.-tained by findings at fact which tbere 
Is évidence to support, wUl not be reviewed by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3928- 
3934 ; Dec. Dig. § 1001.*] 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Suit in equity by the Union Trust Company of Philadelphia, Pa., 
against the Branch Mint Mining & Milling Company and others. De- 
cree for complainant, and défendant James D. Hardin appeals. Af- 
firmed. 

Eben W. Martin and Norman T. Mason, for appellant. 

Frédéric H. Stillwagen, Porter, Foulkrod & McCullagh, and Mc- 
Laughlin & Ogden, for appellees. 

Before ADAMS and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

AMIDON, District Judge. Kirk G. Phillips and Cordelia A. 
O'Donnell brought suit in the circuit court of Lawrence county, S. D., 
against the Branch Mint Mining & Milling Company and others, to 
foreclose two miners' liens for about $1,500 each upon the property 
hère involved. To that suit the Union Trust Company of Philadelphia 
was made défendant as a subséquent lienholder ; it having a mprtgage 
on the property to secure bonds aggregating $144,575. Pursuant to 
the State practice, jurisdiction of this défendant was obtained by serv- 
ice of a copy of the summons and complaint at Philadelphia. It never 
did business in South Dakota, had no agent there for the service of 
process upon it, and made no appearance in the action until after the 
final decree. James D. Hardin, the appellant hère, was also a défend- 
ant. In his answer he set up by way of counterclaim a miner's lien 
for $378,867.72. No process or copy of his pleading or notice thereof 
was served upon the trust company. Numerous other lien claimants, 
either by answer or complaint in intervention, asserted miners' liens 
upon the property aggregating $7,149.27. In the final decree ail thèse 
liens, except Hardin's, were established and adjudged to be concurrent 
liens upon the property prior and superior to the liens of Hardin and 
the Union Trust Company. Hardin, by stipulation, consented that the 
other miners' liens should be adjudged to be superior to his own. The 
decree continued the suit as to his claim, By supplemental decree his 
lien was established for the full amount, and it was adjudged to be 
prior and superior to the lien of the Trust Company's mortgage. The 
decree also contained the usual provisions for a sale of the property. 
Thereafter the Trust Company appeared specially in the suit for the 

•For other cases see same toplc & S numeer In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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purpose of the motion only, and moved the court to strike from its 
decree ail référence to the Union Trust Company, and the priority of 
the lien of Hardin over the lien of its mortgage, for the reason that 
the court was without jurisdiction to pass on those questions. Upon 
a hearing this motion was granted and the decree modified accord- 
ingly. An appeal was taken by Hardin to the Suprême Court of the 
State to review this order. 

That was the situation when the Union Trust Company commenced 
the présent suit in the Circuit Court of the United States for the Dis- 
trict of South Dakota to foreclose its mortgage. The Branch Mint 
Mining & Milling Company, Hardin, and others, were made défend- 
ants to the bill. In addition to the usual averments in a bill for the 
foreclosure of a mortgage, the complainant by way of anticipation al- 
leged that the défendant Hardin had filed and claimed to hâve a min- 
er's lien upon the property for the amount above stated, for work 
done and materials furnished to the Mining & Milling Company, but 
charged the fact to be that he had never furnished any work or ma- 
terials as alleged in his claim of lien, but that the indebtedness, if any, 
underlying the claim, consisted of moneys loaned and advanced to the 
Mining & Milling Company under a written contract between it and 
Hardin, and that he was entitled to no lien under the statutes of the 
State therefor. It further alleged with great fullness the proceedings 
had in the state court for the establishment of Hardin's lien, and the 
decree entered thereon, and charged that by reason of the facts herein 
set forth the state court never acquired jurisdiction over the Trust 
Company with respect to Hardin's lien, and asked that the pretended 
lien, and the decree establishing the same, be adjudged to be null and 
void. Hardin alone answered this bill, not only challenging plaintiff's 
rights under its mortgage, but also claiming by way of affirmative re- 
lief the validity of his miner's lien and the decree of the state court 
foreclosing it. The cause was fully heard upon the pleadings and évi- 
dence, and the court entered a decree pursuant to the bill, adjudging 
the amount due upon the mortgage, and a sale of the property fore- 
closing the same. It further found and adjudged that Hardin had no 
miner's lien upon the property, and that the decree of the state court 
establishing the same and declaring its priority over the Trust Com- 
pany's mortgage, was entered without jurisdiction, and was null and 
void. The présent appeal is brought by Hardin to review that decree. 

Before the decree was entered the défendant Hardin moved the 
court to suspend action in the cause until his appeal should be deter- 
mined in the Suprême Court of the state. The court denied that ap- 
plication, and its ruling constitutes the question to which the greater 
part of the briefs and arguments hâve been devoted in this court. 

[1] We think the trial court violated that rule of comity which is 
indispensable to the harmonious working of the fédéral and state 
courts exercising jurisdiction in the same field. As already stated, the 
suit in the state court was for the foreclosure of miners' liens. By 
the local statute such liens are expressly made a first charge upon the 
property, and ail holders of such liens are required to be made parties 
and are permitted to share in the proceeds of the sale pro rata. The 
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miners' liens being a first charge upon the property, it would be nec- 
essary that the holders of ail subséquent liens and interests should be 
made parties to the suit, in order that their rights should be foreclosed. 
Such a suit brought the property into the custody of the state court 
as eiifectively as if it had been seized by writ, or placed in the hands 
of a receiver. The state court had undertaken by its decree to deal 
with the relative priority of complainant's mortgage and Hardin's lien. 
The fédéral court could not attempt to deal with the same subject 
without the danger of bringing the two courts into direct conflict. It 
was possible for the Suprême Court of the state to hold that the cir- 
cuit court of Lawrence county acquired jurisdiction of the Trust Com- 
pany in respect of Hardin's lien without the service of his answer or 
any process based thereon ; or if the Suprême Court should be of the 
opinion that it required some notice in order to confer jurisdiction 
over that subject, it might direct the lower court to give such notice 
and then proceed with the détermination of the issue raised by Har- 
din's answer. The state courts certainly had jurisdiction in the first 
instance to détermine whether they had jurisdiction to establish Har- 
din''s lien under his answer, and to pass upon the question of its prior- 
ity over defendant's mortgage. That was a matter of practice in the 
state court, and turned upon the construction of state statutes. Such 
a situation forbade the fédéral court to assert jurisdiction over the 
property. Gates v. Bucki, 53 Fed. 961, 4 C. C. A. 116; Merritt v. 
American Steel Barge Co., 79 Fed. 228, 24 C. C. A. 530 ; Zimmerman 
V. So Relie, 80 Fed. 417, 25 C. C. A. 518; Hughes v. Green, 84 Fed. 
833, 28 C. C. A. 537; Mound City v. Castleman (C. C.) 177 Fed. 510. 
This forbearance, as was said by Mr. Justice Matthews in Covell v. 
Heyman,_lll U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390, "is a prin- 
ciple of right and of law, and therefore of necessity. It leaves noth- 
ing to discrétion or mère convenience." The rule of comity not only 
forbade the fédéral court to disturb the possession of the state court 
by a seizure and sale of the property, but likewise forbade it to enter 
a decree of foreclosure establishing a lien upon the property or deter- 
mining the priority of such lien. Wabash Railroad Co. v. Adelbert 
Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379; Id., 208 U. S. 
609, 28 Sup. Ct. 425, 52 L. Ed. 642. There the Suprême Court re- 
versed a décision of the Suprême Court of Ohio, establishing a lien 
upon property in the custody of fédéral courts, and directing its sale 
to satisfy the Hen. Counsel for plaintiff then moved the Suprême 
Court to modify its order so that it would set aside only that part of 
the judgment of the state court which ordered a sale of the property, 
but leave the part which ascertained the amount of plaintiff's claim 
and established his lien, to stand. The court denied the motion, say- 
ing: 

"The déclaration of a lien on the property is a step towards the invasion 
of its possession, which we hâve held to be beyond the jurisdiction of the 
state court. It was sought, not for itself, since it would bave no signifleance 
except as a basis for the order of sale of the property afCected by it, but only 
as an essentlal part of the order itself. The déclaration of the lieu must 
stand or fall with the order of sale, and is, therefore, within that order, be- 
yond the Power of the state court" 
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It is manifest that such a decree would be a direct invasion of the 
power of the court first acquiring jurisdiction. It would cloud the 
title in the hands of a purchaser under its decree, and might either 
wholly defeat a sale, or greatly reduce the purchase price. It is there- 
forfe a direct violation of the rule of comity above explained. We 
deem it necessary to statè thèse views in order that the disposition of 
the case which we make may not be misunderstood. 

Since the cause was argued before us, the Suprême Court of South 
Dakota has rendered its décision on the appeal taken by Hardin to 
review the action of the circuit court of Lawrence county modifying 
its deûree. Phillips v. Branch Mint Mining & Milling Co., 131 N. 
W. 308. The décision afSrms the order of the circuit court, and holds 
that that court never acquired jurisdiction over the Trust Company 
as to Hardin's lien. The opinion turns wholly upon the construction 
of State statutes, and is therefore binding upon us. It having been 
determined by the highest court of the state in the interprétation of its 
statutes that the circuit court of Lawrence county never acquired ju- 
risdiction over the Trust Company with respect to the Hardin lien, 
it would be idle for us to disturb the decree of the trial court because 
in our judgment it did not properly observe the rule of comity. No 
conflict can now possibly arise between the two courts, because the 
State courts hâve disclaimed any jurisdiction to pass upon the issues 
determined by the decree. 

[2] Two other matters are urged by appellant: First, that he has 
a valid miner's lien independent of the decree of the state court es- 
tablishing such lien; and, second, that the court erred in subjecting 
to the lien of the Trust Company's mortgage a narrow-gauge railroad 
located partly on the mining property and partly on other property, 
but constructed for the purpose of transporting ores from the com- 
pany's mine to its mill. Both of thèse questions tum wholly upon 
matters of fact. The ruling of the trial court is abundantly supported 
by the évidence, and under the established rule of this court forbid- 
ding the disturbance of the fîndings of the trial court when thus sup- 
ported, the decree ought not to be disturbed. Stuart v. Hayden, 72 
Ped. 402, 408, 78 C. C A. 618; Snider v. Dobson, 74 Fed. 757, 21 
C. C. A. 76; Gage v. Smyth Mercantile Co., 160 Fed. 425, 87 C. C. 
A. 2,77. 

The décision of the trial court is therefore affirnied. 



OSTRANDBR et al. v. DAVIS et al. 
(Circuit Court of Appeals, Bighth Circuit ' October 27, 1911.) 
. No. 3,527. 

WltLS (§ 194*) — CONSTBUCTION— EfFKCT OF SUBSEQUENT CONVEYANCE OF 

Lands Devised. 

Under the rule of the common law, a contraet to sell land to be paid 
for in the future, made by the owner after the exécution of a will de- 
vising the land, operated as a révocation of the devise, and the obllga- 



•For other cases see same toplc & § nvmbeb in Dec. & Âm. Dlgs. 1907 to date, & Hep'r Indexes 
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tion Ot the purchaser to pay for the land passed under the wlU as a 
part of the personal estate of the testator. 

[Ed. Note.— For other cases, see Wllls, Cent Dlg. §§ 481-489; Dec. 
Dlg. f 194.*] 
2. WiLLs (S 194*)— CoKSTEUCTioN— Subséquent Conveyancb op Lands De- 
visED — South Dakota Statute. 

By a will as executed some time before hls death, a testator left ail 
of his Personal property to his wife. He also devised to her a life es- 
tate in certain described land In South Dakota, with remainder to eom- 
plainants. After exécution of the wlll, he entered into a contract for 
sale of the land, to be paid for in Installments during 10 years, and 
shortly afterward he died. ïhe purchaser fully performed hls contract, 
making the payments to the wldow, and after her death to her admln- 
istrator. Civ. Code S. D. § 1025, provides that "an agreement made by a 
testator, for the sale or transfer of property disposed of by a will previ- 
ously made, does not revoke such disposai ; but the property passes by 
the will, subject to the same remédies on the testator's agreement, for a 
spécifie performance or oftherwlse, agalnst the devlsees or legatees, as 
might be had agalnst the testator's successors, if the same had passed 
by succession." Section 1028 provides that, "If the Instrument by which 
an altération is made In the testator's Interest in a thing previously dis- 
posed of by his will expresses his Intent that it shall be a révocation, or 
If it contalns provisions wholly Inconsistent with the ternis or nature of 
the testamentary disposition, It opérâtes as a revocation thereof, unless 
such Inconsistent provisions dépend on a condition or contingency by 
reason of which they do not take efCect." Held, that under such provi- 
sions, construlng them as In pari materla, the fee in the land passed to 
complainants, subject to the contract of sale, but that on Its full per- 
formance it operated as a revocation of the devise, and the proceeds of 
the land passed as personal property under the gênerai bequest to testa- 
tor's wldow or her estate. 

[Ed. Note. — For other cases, see WUls, Dec. Dlg. § 194.*] 

Appeal from the Circuit Court of the United States for the District 
of South Dakota. 

Suit in equity by Sarah J. Ostrander and others against Patrick 
Davis and another. Decree for défendants, and complainants appeal. 
Affirmed. 

T. H. Null (Max Royhl, on the brief), for appellants. 
A. B. Fairbank and A. K. Gardner, for appellees. 

Before ADAMS and SMITH, Circuit Judges, and REED. District 
Judge. 

ADAMS, Circuit Judge. Appellants, as devisees of Henry M. 
Howell, deceased, brought this suit to enforce a forfeiture of Patrick 
Davis' right to purchase a certain tract of land, situated in Beadle 
county, S. D., which belonged to Howell in his lifetime, and to secure 
an accôunting against Julian A. Du Bois, administrator of the estate 
of Addie Howell, also deceased, who was the widow of Henry M. 
Howell. The défendants, Patrick Davis and Julian A. Du Bois, deny 
appellants' right to any relief, and défendant Davis filed a cross-bill 
to quiet his title to the land in question and for gênerai relief. The 
cause came on for hearing on the pleadings and proof, and the trial 
court denied any relief to appellants, but rendered a decree in favor 
of Davis on his cross-bill. This appeal foUowed. 

'For other cases see same topic & § numbk» lu Dec. & Am. Dlg». 1907 to date, & Rep'r Indexes 
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On June 24, 1899, Howell executed his will, which remained un- 
changed at the time of his death in the f ollowing December. By its 
provisions he bequeathed to his wife, Addie Howell, ail his personal 
estate, and devised to her a life estate in considérable real estate, in- 
cluding the south i^ of section 34, township 112 N., range 60, in 
Beadle county, S. D., which constituted a small part only of the real 
estate left by him. To his sisters, Sarah J. Ostrander and others, 
who constitute complainants in this case, he devised the remainder in 
fee, share and share alike, in and to the real estate, after the expira- 
tion of his wife's life estate. After the exécution of his will, and 
prior to his death, Howell entered into a written contract with Davis, 
whereby he agreed to exécute and deliver to him a deed for the S. % 
of section 34 just dtescribed provided Davis would take possession of it, 
break up and cultivate during the first 4 years at least 160 acres, raise a 
crop of wheat thereon for the period of 10 years, and deliver to How- 
ell each year at least one-half of the crop until the total amount of 
6,400 bushels should hâve been delivered, and provided, further, that 
he, Davis, would pay ail taxes and assessments against the tract dur- 
ing this period of time. 

The proof shows that Davis took possession of the land as required 
by the contract, and has remained in possession until now. Àddie 
Howell, upon the death of her husband, qualified as executrix of his 
estate. In 1904 she became non compos, and the défendant Julian A. 
Du Bois was appointed guardian of her person and estate. After- 
wards, on May 3, 1907, Addie Howell died, and the défendant Du 
Bois became administrator of her estate, and is now acting as such. 
Since Davis took possession of the tract in question, he has paid over 
to Addie Howell in person, or to Julian A. Du Bois as her agent 
or guardian, or as administrator of her estate, the full amount, either 
in wheat or money, of the purchase price of the tract, and in ail other 
respects has complied with the terms and conditions of the contract, 
to the full satisfaction of Addie Howell or her personal représenta- 
tives. This was ail done by him prior to the expiration of the 10- 
year period fixed in the contract, and prior to the beginning of this 
suit. The learned trial judge, after stating the foregoing facts, said: 

"An matters arlsing out of the contract, so far as the obligation of Davis 
is concemed, hâve been satisfactorily settled betvveen Davis and the Personal 
représentatives of Addie Howell, and complainants hâve now no complaint 
against Davis; but as the money paid by Davis and the wheat turned over 
by Mm, or its value, is stlll in the possession of Du Bois, they ask this court 
to compel the repayment of said moneys to complainants, on the theory 
fhat the contract of sale, although made subséquent to the wUl of Henry M. 
Howell, did not revoke that will so far as the land in question is concerned." 

And this is the présent contention of the complainants' counsel. 
They no longer insist upon a forfeiture as against Davis, but contend 
that the money received by Addie Howell from Davis in satisfaction 
of his obligation to purchase the land stands in place of the land, and 
they are entitled to recover it as remaindermen, under the will of 
Howell. We are unable to assent to this contention. The will, al- 
though executed some time before the death of Howell, was ambu- 
latory. It conferred no right of property which was not subject to 
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change by the testator at any time before hîs death. Between the 
exécution of the will and his death Howell entered into the contract 
of sale with Davis, and thereby effectually disposed of the land, re- 
serving the naked légal title as security for the payment of the agreed 
considération. This amounted to a revocation of the will pro tant». 
At the time of his de^^th, when the will first spoke, he did not own 
tl\e land. 

[1] What might hâve been the conséquence if the executory contract 
had not been performed by Davis is not now before us for considéra- 
tion. Suffice it to say Davis fully performed ail the covenants of the 
contract obligatory upon him, and what we hâve to consider is the 
force and effect to be given to that kind of an executed contract. The 
obligation of Davis to pay for the land the agreed considération con- 
stituted ail that the testator could dispose of. This chose in action, 
in our opinion, was a part of his personal estate, which by the provi- 
sions of the will went to his wife, Addie Howell. This was undoubt- 
edly the rule of the common law. Bissell v. Heyward. 96 U. S. 580, 
24 L. Ed. 678; Bowen v. Lansing, 129 Mich. 117, 88 N. W. 384, 57 
L. R. A. 643, 95 Am. St. Rep. 427; Williams v. Haddock, 145 N. Y. 
144, 39 N. E. 825; Brown v. Thorndike, 15 Pick. (Mass.) 388; Hat- 
tersley v. Bissett, 51 N. J. Eq. 597, 29 Atl. 187, 40 Am. St. Rep. 532. 

[2] But it is argued that, conceding the rule of the common law to 
be as just s^ated, it is modified by section 1025 of the Civil Code of 
South Dakota (found on page 738 of the Revised Codes of South 
Dakota), which reads : 

"An agreement made by a testator, for the sale or transfer of property dis- 
posed of t)y a will previously made, does not revoke such disposai ; but the 
property passes by the will, subject ta the same remédies on the testator's 
agreement, for a spécifie performance or otherwise, agalnst the devisees or 
legatees, as might be had against the testator's successors, If the same had 
passed by succession." 

Unfortunately no construction so far as we are advised has been 
placed upon this section by the Suprême Court of South Dakota. 
But the législative intent seems to be that property under the circum- 
stances stated shall pass "subject to the same remédies on the testa- 
tor's agreement as might be had" against the heir at law. Applying 
it to the case before us, the land in question passed to the devisees, 
subject to the right of Davis to purchase according to the agreement. 
If he should perform his covenants and pay for the land accordingly, 
no bénéficiai title or interest would pass by the will. If, on the con- 
trary, he should fail to perform his covenants, the devisees would take 
good title. 

This construction is in accord with the manifest intent of section 
1028 of the same Civil Code, which is in pari materia with section 
1025. It provides : 

"If the instrument by which an altération Is made in the testator's inter- 
est in a thing previously disposed of by his will expresses his intent that it 
shall be a revocation, or if it contains pi'ovisions wholly inconsistent with the 
terms or nature of the testamentary dispos'ition, it opérâtes as a révocation 
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thereof, unless such Inconsistent provisions dépend on a condition or contln- 
gency, by reason of wMch they do not take effiect" 

In other \Mords, if there be a contract or other document altering the 
condition of a testator's property after the making of .his will, it will 
constitute a revocation, if such be the intent of the testator, and es- 
pecially if the altering instrument be inconsistent with the provisions 
of the will. 

Bearing in mind that Addie Howell, wife of the testator, was given 
by the will a life estate in the land sold to Davis, it is very clear that 
the contract, disposing of the land in such a way as to destroy her life 
estate, was totally inconsistent with an important provision of the will. 
This inconsistency existedl and was necessarily apparent to the mind of 
Howell at the time of the sale of the land to Davis, and in our opinion 
disclosed an intention on his part to withdraw the land from the opér- 
ation of the will. 

Section 1028, above quoted, is substantially like the provisions in 
force early in the state of New York on the subject of revocation of 
wills. 2 Rev. St. [2d Ed.] pt. 2, tit. 1, art. 3, c. 6, §§ 47, 48. In 
view of this statute the Court of Appeals of New York, in the case 
of McNaughton v. McNaughton, 34 N. Y. 201, considering facts sim- 
ilar to those now under considération made this observation : 

"Unquestlonably, the sale of the farm was a revocation of the devise to 
the wlfe of an estate thereln during her life. To that estent al; least, it was 
inconsistent with the plan of the vfUI." 

And the court held that the sale of the land after the exécution of 
the will was a revocation of the will pro tanto. See, to the same ef- 
fect, Ametrano v. Downs, 170 N. Y. 388, 63 N. E. 340, 58 L. R. A. 
719, 88 Am. St. Rep. 671. 

The Suprême Court of the state of California, treating of a section 
of its statutes (section 1304, Civil Code 1909) identical with section 
1028, supra, in the case of In re Benner's Estate, 155 Cal. 153, 99 Pac. 
715, reached the same conclusion; the court saying, among other 
things : 

"The case, then, presented Is one of a devise of land, * • ♦ and a sale 
of that land before the death of the testator. Such a sale being wholly m- 
consislent with the devise, opérâtes as a revocation of It, as contemplated 
by section 1304, Civil Code." 

The cardinal rule to be observed in the construction of wills is to 
ascertain, from the language employed by the testator and from any 
other lawful and available sources, his real intention. Applying this 
rule of construction, under applicatory law to the présent case we 
entertain no doubt that the testator, Howell, in the désire to make 
abundant provision for his wife, intended by the contract with Davis 
to enlarge her participation in his estate by converting a tract of land 
to which she had been given a life estate only into personal property, 
thereby bringing it under the provision of the will bequeathing to her 
ail his Personal property, and giving to her the full value of the tract 
in questioii instead of a life estate in it. The substantial provisions 
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made for his sisters by the will would seem to make this modification 
in behalf o,f his wife very reasonable. 

Our conclusion is that the contract with Davis was so inconsistent 
wi'th the nature and terms of his will as to amount to its revocation so 
far as the land in question is concerned. 

The decree is affirmed. 



INSDEANOB CO. OF NOETH AMEEICA v. FEEDIC. LETLAND & CO. 

(1900), Limited. 

(Circuit Court of Appeals, Thlrd Circuit. November 6, 1911.) 

No. 1,485. 

1, Shipping (§ 132*) — Suit fob Damage to Caego— Burden on PEOor. 

Where cotton was receipted for by a ship as in good condition, but 
was in bad condition wlien delivered at destination, tbe vessel is prima 
facle liable for tbe injury, and bas the burden of proof to establlsh its 
exercise of proper care. 

[Ed. Note.— For other cases, see Sbipping, Cent. DIg. §§ 479-482 ; Dec. 
Dig. § 132.» 

Presuinptions and burden of proof as to cause of loss or Injuries to 
goods shipped by vessel, and diligence or négligence of carrier, see note 
to The Patria, 68 C. C. A. 398.] 

2. Shipping (§ 132*) — Damage to Cabgo— Impbopee Loading. 

Evidence considered, and îield to establish the llabillty of the owners 
of a vessel for damage to a cargo of cotton on the grouud that a part of 
it v^as loaded in the rain, and that other baies were wet when loaded. 

[Ed. Note. — ^For other cases, see Shipping, Dec. DIg. § 132.*] 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania. 

Suit in admiralty by the Insurance Company of North Americ;* 
against the Fredk. ï^eyland & Co. (1900), Limited, owner of the stean».- 
ship Darien. Decree for libelant for part of its claim, and it appeals. 
Modified. 

For opinion below, see 171 Fed. 524. 

Lewis, Adler & Laws, for appellant. 

Howard H. Yocum and J. Rodman Paul (Biddle, Paul & Jayne, of 
counsel), for appellee. 

Before GRAY and BUFFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUFFINGTON, Circuit Judge. In July, 1903, the steamship 
Darien sailed from New Orléans, having on board 2,152 baies of cot- 
ton, shipped by Vincent & Hayne, cotton brokers and factors of New 
Orléans, to certain consignées in Liverpool. By various written re- 
ceipts, between June 24th and July 14th, the Darien acknowledged to 
hâve received the said cotton in good order. On arrivai at Liverpool 
some 1,877 baies were in damaged condition. This damage, amount- 
ing to $2,650.97, was paid to the owner of the cotton by the présent 
libelant Insurance company on its policy of insurance. Thereafter the 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & RepYindexe». 
191 F.— 11 
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latter filed this libel in personam against the owners of the Darien 
to reimburse it. The court below sustained the claim to the extent of 
$235.47, the damage on 167 baies, and denied the balance. From a 
decree awarding the libelant said damages of $235.47, but charging 
it with $513.04 of the $563.13 total costs, the insurance company took 
this appeal. This case is to be determined on the respondent's liability 
as a common carrier and without référence to bill of lading provi- 
sions, for the libel, answer, and disposition of the case by the court 
bélow were based on such common-law liability alone. That court 
held no bill of lading w;is in évidence before it, and this court declined 
to admit such bill in évidence at bar. 

[1,2] After examination of the proofs and full considération, we 
cannot concur in the court's decree. The admission by the ship in 
its written receipt of the delivery to it of the cotton in good order, 
coupled with its bad condition at destination, made a prima facie case, 
and put the respondent on proof. But the ship offered no évidence 
whatever to countervail such liability. It seems to hâve proceeded on 
the theory that the libelant having undertaken to offer further proof, 
namely, of damage done to the cotton by rain falling upon it while it 
was in libélant's charge on the wharf, while it was being loaded and 
through open hatches after it was stored, was bound to prove how 
the particular damage to each baie occurred. We cannot agrée with 
this contention. Fairly considered, the proofs of the libelant, while 
they did not prove the particular damage to each baie, tended to show 
that parts of the cotton had been, after receipt by the respondent, ex- 
posed to rain on the wharf in loading and after it was loaded; that 
the attention of the ship's officer was called to the wetness of the cot- 
ton by the officiai représentative of the New Orléans Cotton Ex- 
change ; that the officer replied the ship had to get away ; and that in 
support of this alleged désire of the vessel to get away it was shown 
she pursued the unusual course of both loading on Sunday and loading 
during rain, and that persons experienced in cotton carrying testified 
without contradiction that the loading of cotton during rain was im- 
proper and the storage of wet baies equally so. It was also proved 
that baies stored when wet injuriously affected contiguous ones. 
Moreover, before delivery to the ship, this cotton had passed inspec- 
tion at cotton presses, and, while no attempt was made to show the 
inspection of particular baies of this shipment, the testimony never- 
theless tended to show that, under the System of inspection followed 
in such presses, cotton in the damaged condition hère alleged would 
bave been discovered. Indeed, it was shown that, if the cotton when 
received by the ship was in a damaged condition, it was to the mone- 
tary advantage of the shipper to hâve it rejected, since on such rejec- 
tion by the vessel the consignor's customers from whom the cotton 
was received were bound to make good in a manner more advan- 
tageous to the broker than if the cotton was not rejected. 

In our judgment the clear weight of the proof tended to establish 
the ship's liability, and we therefore remand the case with directions 
to enter a decree for libelant for the full amount of its claim, with 
costs. 
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LINDSAY-BITTON LIVB STOCK CO. v. JUSTICE et al. 

(Circuit Court of Appeals, Elghth Circuit. November 6, 1911.) 

No. 3,524, 

CouETS (i 34T*) — JuBisDicTioN 01) Fedebal Courts— Necessity or Provins 

JtlRISDICTIONAL AVEKMENTS— EfFECT OF GENERAL DENIAL IN ANSWER. 

In a code state, where a gênerai déniai puts in Issue every material 
allégation of the complalnt not speciflcally admitted, whlch rule of plead- 
Ing is made applicable In the fédéral courts by the conformlty statute 
(Rev. St. § 914 [U. S. Comp. St. 1901, p. 684]), a gênerai déniai puts In 
issue an allégation of diverse cltizenshlp made in a complalnt in a féd- 
éral court, and imposes on the plalntlflf the burden of proving the same 
to sustaln the Jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 921; Dec. Dig. § 
347.* 

Conformlty of practice in common-law actions to that of state court, 
see notes to O'Connell v. Reed, 5 C. C, A. 594 ; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 392.] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Action by Théodore Justice and others against the Lindsay-Bitton 
Live Stock Company. Judgment for plaintifïs, and défendant brings 
error. Reversed. 

H. H. Henderson, for plaintifï in error. 

William H. King, for défendants in error. 

Before ADAM S and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAMS, Circuit Judge. The jurisdiction of the Circuit Court for 
the District of Utah which rendered the judgment sought to be re- 
versed hère is first challenged by the plaintifï in error. Diversity of 
citizenship of the parties plaintifï and défendant below was the ground 
upon which jurisdiction was invoked. The plaintifïs in their complalnt 
alleged : 

"That sald plaintifCs and each of them are résidents within and citizens 
of the state of Pennsylvania ; * * * that the défendant, Lindsay-Bitton 
Live Stock Company, Is a corporation domiciled In the state of Utah, and is 
a citizen of said state. • • •" 

The answer of the défendant after admitting certain averments of 
the complalnt, not including those concerning citizenship of the parties, 
continues thus : 

"Except as hereinbefore admitted and alleged, thls défendant dénies each 
and every allégation contained in plaintifCs' complalnt." 

The statutes of Utah (Comp. Laws Utah 1907, c. 12, § 2968 et seq.) 
contain the same provisions about pleadings as are found in the Code 
of Missouri referred to in Cole v. Carson, 82 C. C. A. 408, 153 Fed. 
278. We held in that case, foUowing Roberts v. Lewis, 144 U. S. 653, 
12 Sup. Ct. 781, 36 L. Ed. 579 (cited with approbation in Wells Co. 

•For other cases see aame topic & | OTiMEEn in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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V. GastofliaCq., 198 TJ- S. 177, ,18?, 25 Sup. Ct. 640,. 49 ly. Ed. 1003, 
and in other prior cases), Yocurn v. Parker, 66 C. C. A. 80, 130 Fed. 
770, Roberts v. Langenbach, 56 C. G. A. 253, 119 Fed. 349, and 
Toledo Traction Co. v. Cameron, 69 C C. A. 28, 137 Fed. 48, that, 
sincé 1872, when the conformity act (R. S. § 914 [U. S. Comp. St. 
1901, p] 684]) was çassed, in states where the answer according to 
the Code must contain à gênerai or spécifie déniai of each material 
allégation of the pétition intended to be controverted by the défend- 
ant, the common-law rèquirement of pleading matters in abatement 
beforei taking issue on the merits is superseded, and that the gên- 
erai dejniar in the answer puts each and every such allégation in 
issue, whether they be matters in abatement or in bar. According to 
the doctrine; of the foregoing cases, the gênerai déniai in the défend- 
ants answer put in issue plaintifïs' allégations of diverse citizenship 
of the parties, and imposèd upon him the obligation and indispensable 
diity ot makirig proof of such allégations. 

No such proof was made in this case; and on the authority of the 
cases cited and in harnjony with the latest utterance of the Suprême 
Court on the gênerai subject (C, B. & Q. Ry. Co. v. Willard, 220 U. 
S. 413,. 31 Sup. Ct. 460, 55 L. Ed. 521) no other course is open to 
us but to reverse this judgment for want of proof of jurisdiction in 
the trial court. 

The case of Hill v. Walker, 92 C. C. A. 633, 167 Fed. 241, of course, 
has not escaped our attention. The writer of the main opinion in that 
case, Judge Amidon, seemis unwilling to accept the interprétation this 
court had. thereto fore put upon thç opinion of the Suprême Court in 
Roberts v. Lewis. The separate concurring opinion is not an assent 
to the views of Judge Amidon. Judge Sanborn concurring in the re- 
suit only' entertained the opinion that there was substantial évidence 
to sustain the jurisdictional averments, and held that, as no déclara- 
tions oflaw were asked 6r given on that subject, no question was 
reserved fi>r the considération of this court. 

Judge Hook in his dlissenting opinion critically analyzed ail the 
cases, acknowledged the controlling authority of Roberts v. Lewis, and 
reaffirmed the doctrine of this court on the subject. Hill v. Walker 
, is therefore no authority against the conclusion arrived at in this case. 
The judgrtiènt is, therefore, reversed, with directions to grant a new 
trial. If plaintifï on another trial shall be unable to prove the juris- 
dictional averments of his pétition, the Circuit Court should dismiss 
his case, without préjudice, however, to his right to institute it in any 
other court of compétent jurisdiction. 
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HODGE V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. November 6, 1911.) 

No. 3,574. 

1, Inteknal Eevestue (§ 47*) — Ceiminal Prosecutions— Indictment. 

An indictment charging that on a glven day at a specifled place wlthin 
the Juiisdiction of the court the défendant "did willfully, unlawfully, 
and feloniously carry on the business of a retall liquor dealer without 
havlng pald the spécial tax therefor, as requlred by law," sufficlently 
charges the statutory offense. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 47.*] 

2. Criminal Law (§ 1129*)— Appeal and Eebor— Assignments of Bbbob. 

Assignments of error in a criminal case, relating to the admission of 
évidence stated to be shown on certain pages of the record, where such 
évidence is not found, and where It is not more speclflcally pointed out 
in the brlef, are Insufflcient to require the appellate court to review the 
alleged errors. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2954- 
2964 ; Dec. Dig. § 1129.*] 

In Error to the District Court of the United States for the Western 
District of Oklahoma. 

John Hodge was convicted of a criminal ofifense, and brings error. 
Affirmed. 

W. C. Henderson, for plaintiff in error. 

John Embry, U. S. Atty., Isaac D. Taylor and George F. Zimmer- 
man, Asst. U. S. Attys.,,and W. B. Herod, Sp. Asst. U. S. Atty. 

Before ADAMS and SMITH, Circuit Judiges, and MARSHALL, 
District Judge. 

ADAMS, Circuit Judge. Hodge was charged with having carried 
on the business of retail liquor dealer without paying the spécial tax 
required by law, was tried, found guilty, and sentenced to pay a 
fine and be imprisoned for a short period in a county jail. This writ 
of error seeks a reversai of that judgment on two grounds : First, be- 
cause the indictment failed to state a criminal offense; and, second, 
because the court erred in admitting certain évidence over defendant's 
objections. 

[1] The indictment was unquestionably good. It charged, directly 
and succinctly, that on a given day and at a specified place within the 
jurisdiction of the trial court, Hodge "did willfully, unlawfully, and 
feloniously carry on the business of a retail liquor dealer without hav- 
ing paid the spécial tax therefor, as required by law." It thus stated 
ail the éléments of an offense as denounced by the statute. 

[2] By reason of the generality of the assignment of errors on ad- 
mission of testimony and failure to specify those relied on in defend- 
ant's brief, we cannot pass upon them. Each and ail of the 10 assign- 
ments on this subject state that the court erred in admitting certain 
évidence, alleged to be found on certain pages of the record; but, 
when those pages are examined, no such évidence is found. More- 

•For other cases see saroe toplc & I nombeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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over, each of the assignments refer always to one and often to several 
full pages of évidence, without directing attention to any particular 
question concerning which the alleged error was committed. In order 
to pass on thèse assignments, therefore, the entire record of over 100 
pages would require erimination to find whether there was any such 
évidence in fact as is alleged to hâve been improperly admitted. 

Counsel for plaintiflf in error hâve in their brief copied the assign- 
ments of error with ail their generality and incorrect références to 
pages in the record where the testimony is said to be found, and hâve 
donc nothing more. They hâve conspicuously failed to conform to the 
rule of our court which requires them to set out separately and par- 
ticularly each error asserted and intended to be urged. 

The judgment must be affirmed. 



TABOR MFG. CO. v. E. H. MUMFORD CO. et al. (two cases). 

(Circuit Court of Appeals, Third Circuit. November 6, 1911.) 

Nos. 12, 13 (1,540, 1,541). 

Patents (§ .328*) — Infkingement— Moldinq Machinert. 

The Tabor and Mumford patent, No. 582,325, tlie Tabor patent. No. 
533,401, and the Tabor and Mumford patent, No. 654,292, ail for improve- 
ments In molding inachinery, construed, and heH not înfringed. 

Appeal from the Circuit Court of the United States for the Eastem 
District of Pennsylvania. 

Suits in equity by the Tabor Manufacturing Company against the 
E. H. Mumford Company and others. Decrees (190 Fed. 179) for 
défendant, and complainant appeals. Affirmed. 

Francis T. Chambers (John E. Hubbell, on the brief), for appellant. 
Paul Synnestvedt, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The bill of complaint in each of thèse 
two cases was dismissed by final decree. They are companion cases, 
and were disposed of by the Circuit Court in one opinion, in which 
it was held that none of the three patents sued on were inf ringed. 

The patents, No. 533,401, No. 582,325, and No. 654,292, are for im- 
provements in molding machinery. Claim 1 of No. 533,401, which is 
the only one of that patent hère involved, has, as one of the éléments 
of the combination therein set forth, a pattern plate independent of 
the flask-supporting frame, but movable laterally in a horizontal plane 
with relation to the flask-supporting frame. As originally filed the 
pattern plate was in no wise restricted as to its movability. The re- 
striction to latéral movability was inserted because otherwise the claim 
would hâve been stricken out as one anticipated by Teeter in patents 
Nos. 397,316 and 495,570. When the claim was amended, by inserting 
in it the restriction, the inventor said : 

•For other cases see same toplo & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 



TABOR MFG. 00. V. B. H. MtTMyOBD OO. 167 

"My pattern plate Is movable laterally In a horizontal plane with relation 
to the flask-supporting frame, In order that the plate and frame may be 
agitated with relation to each otlier. In Teeter's construction there is no 
such relative agitation. Hls pattern plate is not movable laterally, as it Is 
rlgidly mounted on Its trunnions, The résultant action of his rapping on his 
pattern plate axle is the same as that produced by striking an Immovable 
object with a hammer, viz.. siniply the vibration of the molécules of the plate 
or object." 

The claim, therefore, has been expressly limited by the inventer 
himself to a combination in which one of the cléments is a pattern 
plate which moves laterally when agitated by the power device. The 
défendants' machine has no such élément. Their pattern plate, as the 
Circuit Court said, "is rigidly andi firmly bolted down to upright posts 
that are intégral with the heavier castings." The resuit is that while 
the pattern plate of the défendants may be jarred, as the pattern plates 
of the prior art could hâve been and were, it is not, in the sensé of 
the claim in suit, "movable laterally in a horizontal plane." 

Claims 8 to 11 of patent No. 582,325 hâve, as an élément in each 
of the combinations therein set forth, a pattern plate "having mortises 
or apertures between the patterns and away from the margins of the 
patterns." Claim 11, as originally drawn, omitted the limiting phrase 
"between the patterns and away from the margins of the patterns." 
That phrase was inserted by amendment to distinguish it from French 
patent, No. 157,852 of 1883, to Montagne, on which it had been re- 
jected. As the élément hère referred to has the same limiting phrase 
in each of the four claims, and as that phrase was inserted in claim 
11 to obtain it, it follows that the limitation cannot be read out of the 
claim, or, indeed, out of claim 8, 9, or 10, in order to hold the défend- 
ants as inf ringers. It will be observed that the limiting phrase locates 
the mortises or apertures not only "between the patterns" but "away 
from the margins of the patterns." It is conceded that in the défend- 
ants' machine the apertures adjoin the patterns. Mr. Livermore, com- 
plainant's expert, says that the language of the claims 8-11 "is not ac- 
curately descriptive of défendants' construction," and that, "if con- 
strued as excluding the construction in which the apertures adjoin and 
coincide in part with the margins of the patterns, then défendants' 
construction is excluded from the scope of the said claim so con- 
strued." One question asked him, on cross-examination, was: 

"Will y ou please state, wlthout qualification, if you are willing, whether 
or not, as a matter of meehanical fact, the défendants' device hère alleged 
to infringe thèse claims 8, 9, 10, and 11 has the apertures in question located 
away from the margins of the pattern?" 

■ His answer was : 
"It does not." 

This language, used with Mr. Livermore's accustomed caution and 
candor, is quoted because it is confirmatory of the finding of fact by 
the Circuit Court that: 

"The complainant's patehes (1. e., the plates that flll the apertures) are away 
from the margin of the patterns." 
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We cannot ignore the limiting words, voluntarily înserted in claim 
11 to save it from rejection, anâ, as we must çive them their natural 
me^ning in that claim, we must do the same in daims 8, 9, and 10. 
So reading the daims, they each mean that the apertures are se located 
that ail their edges are away from the edges of the patterns. Conse- 
quëntly, there is no infringement. 

Claim 12 of the same patent is also in suit. That daim has, as an 
élément in its combination, guard-strips at the sides of the fingers 
wfiich support the flask-supporting f rame, whose function it is to pre- 
vent the entry of sand between the frame and the' upper ends of the 
fingersi It is questionable whether the combination of this claim is 
a patentable one. In any event, upon the strict construction which 
must be given it, the défendants do not infringe. 

Claims 9, 10, and 11 of patent No. 654,292 set forth combinations 
in each of which is "means for maintaining said carrier and pattern 
in parallelism with themselves." The défendants hâve no such means. 
Their machine is equipped with the pegs or dowel pins of the old art, 
înstead of the V-shaped guide bars which constitute the complainant's 
means for maintaining tne parallelism referred to, and thèse pegs or 
pins do not prevent tilting of the plate as it is withdrawn. Conse- 
quently, there is no infringement hère. 

The decrees of the Circuit Court are affirmed, with costs. 



E. H. FREEMAN ELECTRIO CO. v. GENERAL ELECTRIC CO. 

(Circuit Court of Appeals, Third Circuit November 6, 1911.) 

No. 1,525. 

Patents (§ 328*) — Validitt and Infringement— Lamp Socket. 

Tlie Sargent patent, No. 665,582, for an electric lamp socket havlng a 
yielding Insulating linlng, held in place in tlie cap by Interior retaining 
means in the cap, was not antlcipat-ed, and Is valid, both as to gênerai 
and spécifie claims ; also held infrlnged. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Suit in equity by the General Electric Company against the E. H. 
Freeman Electric Company. Decree for complainant, and défendant 
ippeals. Affirmed. 

For opinion below, see 190 Fed. 34. 

D. P. Wolhaupter and Melville Church, for appellant. 
Samuel Owen Edmonds, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the General 
Electric Company, owner of patent No. 665,582, granted January 8, 
1901, to Sargent, for a lamp socket, filed a bill against the E. H. Free- 
man Electric Company, charging infringement of claims 1, 11, and 

•For other cases see same topic & % numbeh In Dec. & Am. Dtgs. 1907 to date, & Rep'r Indexes 
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15 thereof. That court, in an opinion reported at 190 Fed. 34, held 
the daims valid and infringed. From a decree so holding the respond- 
ent appealed to this court. 

The patent concerns a yielding, insulating lining for the cap of an 
electric Hght socket, held in place in the cap by the latter's interior 
retaining means. The device, its purpose, novelty, and efficiency, are 
so fully set forth in the opinion above referred to, that anything hère 
said could be but a restatement. Referring to that opinion, there- 
fore, as the basis of this court's, we may say that a careful consid- 
ération of the case satisfies us that the decree in question should be 
affirmed, and in support of that view we briefly state the conclusions 
reached b^ us after a study of the case. Thèse conclusions are: 

1. Sargènt made a contribution to the art, which has proved useful, 
efficient, and commercially successful. 

2. Sargent's device was novel and patentable, for, while the de- 
sirability of insulating the inside of a socket was recognized, while 
the use of insulating material retained in place by its yielding nature 
in other portionç of a socket was common, and while it was known 
in the bottle-stopping art that a yielding lining material could be 
sprung into the interior of a stopper and there retained, yet the ex- 
istence of thèse éléments in severalty suggested to no one their com- 
bined use to fill a recognized want in electric lighting. 

3. There is nothing in the prior art that compels the restriction of 
the broad élément of claim 1, viz., "interior retaining means," to the 
spécifie élément of claim 2, viz., "a yoke secured in the crown of the 
cap, and providied with arms extending within the interior of the cap." 

4. Under such conditions, following our previous décision in Ry- 
der V. Schlichter, 126 Fed. 487, 61 C. C. A. 469, we give effect to ail 
parts of the patent by enforcing a construction that makes both gen- 
eric and spécifie claims effective. 

The decree of the court below will therefore be affirmed. 



IRVINGTON MFG. CO. v. CTICA DROP FORGE & TOOL CO. 

(Circuit Court of Appeals, Third Circuit Kovember 6, 1911.) 

No. 1,524. 

Patents (§ 328*)— Validity and Infbingement— Wiee-Fence Pliers. 

Tlie Wliite patent, No. 794,064, for a pliers for pulling wire-fence Sta- 
ples havlng two central teeth at the engaging ends of a raised rib, makes 
such rib an essential élément of claim 1, whlch Is not Infringed by a de- 
vice havlng no rib. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Suit in equity by the Utica Drop Forge & Tool Company against 
the Irvington Manufacturing Company. Decree for complainant, and 
défendant appeals. Reyersed. 

For opinion below, seé 189 Fed. 619. 



•For other cases see same toptc &l nbmbbb in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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Geo. Iv. Wheelock, for appellant. 
Martin and Jones, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below, the Utica Drop 
Forge & Tool Company, the owner of patent No. 794,064, granted 
July 4, 1905, for fence-wire pliers, filed a bill against the Irvington 
Manufacturing Company charging . inf ringement thereof. The lower 
court sustained the bill, and from the entry of a decree the Irvington 
Company appealed to this court. The question involved is the validity 
and construction of the claims in question. The device concerns tooth- 
pointed pliers for drawing wire-fence staples. The prior art was a well- 

developed one and left a narrow field 
for inventive effort when the patent 
in suit was granted. Without citing 
the numerous prior devices, we con- 
tent ourselves with referring to patent 
No. 545,537 to Russell granted Sep- 
tember 3, 1895. Russell's device is 
shown in the accompanying figure, in 
virhich it wUl be noted there are point- 
ed teeth at the outer corners of the 
registering jaws. 

The complainant, making cylindri- 
cal the registering center of the jaws 
of this device, for many years made a 
commercially successful staple puller. 
In the device of patent No. 724,669 to 
Cottrell, April 7, 1903, the central por- 
tion of the jaws of a staple puller, as shown in the figure : 



IJ^JI. 





— ^îs made pointed and is used for staple puUing, 
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In this State of the art White applied for his patent on the device 
hère shown: 




In it he utilizes the two exterior, pointed pulling teeth of Russell, 
and the central one of Cottrell, with this différence in Cottrell's tooth : 
That White placed on the cylindrical central faces of each of his pliers 
a raised rib, and at the engaging end of such ribs he located bis cen- 
tral tooth, which is designated as 5 in his drawings. In his spécifica- 
tion he says: 

"On the broad face end of the Jaw there Is provid^ a raised or projectlng 
surface or rlb 4, whlch is substantlally eentrally located, and at the meeting 
ends of the rihs 4, on the respective jaws, there are also provided inwardly- 
projectlng points or teeth 5 5, whlch are adapted to register with each other 
when the jaws are closed." 

This point 5 he spécifies and carries into claim 1 as follows : 

"1. The combination in a pliers of a pair of slmllar jaws having trans- 
versely broad ends and joints or projections 3 3 at the outer corners of the 
Jaws and 5 in the mlddle of thë end, and outwardly standing from a direct 
Une between points 3 3, substantlally as set forth." 

And into claim 2 as "having the projecting points 3 3 at the corn- 
ers and 5 on the rib" ; and into claim 3 as "having opposing holding 
points on the meeting ends of the ribs projecting beyond the faces 
of the respective jaws." 

Now the respondent's device has the two side and the one central 
staple pulling point of iWhite's device ; but as it has no rib, its cen- 
tral point is not rib-mounted. It is therefore contended by respond- 
ent the absence of a rib relieves it of the charge of infringement. 
After careful considération we so hold. 

In the first place, the use of a rib in White's device is not a pre- 
ferred form, but is the only form disclosed, and the central tooth de- 
scribed in the spécification and illustrated in his drawing is located at 
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the apex of such rib and is specified by an indîvidualizing numéral. 
When, therefore, this numeral-designated, projecting, rib-mounted 
point was carried into the claim, there was necessarily carried with 
it its described location at the apex of the rib, for if it did not the 
claim is descriptive of no disclosure made by the patent. Moreover, 
unless the claim is construed as restricted to a rib location, it is clearly 
invalid, for otherwise it would cover a device formed by merely plac- 
ing Cottrell's center staple pullèr midway between Russeirs two ex- 
terior ones. Apart from the question of this being a mère aggregation 
of nonco-operating éléments, in that the central, puller in no way co- 
operated with or was affected by the outside pullers — a question we 
do not now pass upon — it is clear that the union in one tool of thèse 
three well-known éléments, ail individually used in prior tools, waS 
a mechanical and not an inventive act. If there was patentable novelty 
in White's device, it must be found in a combination in which the rib 
feature is an élément, and we must carry the rib-mounted point into 
the first claim, if it is to be sustained. So construed, the claim is not 
infringed by the respondent's tool, which, as we hâve seen, bas no rib. 
The decree of the court below must therefore be reversed, with in- 
structions to enter a decree, with costs, dismissing the bill for nonin- 
fringement. 



UNITED STATES v. STANDABD SANITARY MFG. CO. et aL 
(arcult Court, D. Maryland. October 13, 1911.) 

1. MosoPOLiES (§17*) — ^Anti -Trust Act— Contbacts in Eesteaint on Tbade. 

Sixteen corporations, producing 78 per cent, of ail the sanltary enam- 
eled iron ware, such as bathtubs, slnks, etc., made In the United States, 
by mutnàl agreemcMt previously made, entered Into contracts by which 
they bound themselves to sell only certain grades of the ware only at 
prlces and on terms flxed In schedules attached, or by a commlttee, and 
only to jobbers who should sign the resale contract prepared by them. 
Such contract was slgned by 80 per cent, of the jobbers in the United 
States, and bound them to purchase only from some one of the 16 manu- 
facturera, and to sell only at priées named In thelr resale priée lists. 
Eeld, that such contracts entered Into by the mamifacturers were solely 
for the purpose of flxlng priées and destroying compétition, and consti- 
tuted a comblaatlon in restralnt of Interstate commerce, and an attempt 
to monopollze such commerce, which was unlawful, as in violation of 
Sherman Anti-Trust Act July 2, 1890, c. 647, §§ 1, 2, 26 Stat. 209 (U. S. 
Comp. St. 1901, p. S200). 

[Ed. Note. — ^For other cases, see Monopolies, Cent. Dig. § 13; Dec. Dlg. 
§ 17.*] 

2. Monopolies (§ 14*) — Anti-Trust Act — Illegalitt dp Contracts — Ke • 

STEAiNT of Compétition. 

Where the necessary effect of an agreement , between manufacturera is 
clearly to restfaln Interstate trade within the purview of Sherman Antl- 
■ Trust Act July 2, 1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200), 
It eannot be taken out of the category of the unlawful by gênerai reason- 
ing as to its expediency or nonexpediency or the wisdom or want of wis- 
dom of the statute. 

[Ed. Note.^For other cases, see Monopolles, Dec. Dig. § 14.*] 

*For otber cases see same toplc & S numbbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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g. Monopolies (§ 14*)— Anti-Tetjst Act— Combinations in Restejmnt or Iw- 

TERSTATE CoMMEHCE— EfFECT OF USE OF PaTENTED DEVIÇE. 

A combination betweeu a large majorlty of the manufacturers of énam- 
elèd ircm ware In the United States for the purpose of fixing priées, and 
whlch is clearly In restralnt of Interstate trade, Is not saved from illegal- 
Ity under the Sherman. 4nti-Trust Act July 2, 1890, c. 647, § 1, 26 Stat. 
209 (U. S. Comp. St. 1901, p. 3200), by the fact that the contracts creating 
the combina tion were embodied In llcenses to Its members to use à pat- 
ented automatic dredger, which was a useful and tlme-savlng tool used 
In flnlshing the ware to sprinkle the last two or more eoats of powdered 
enamel on the heated Iron ; the ware itself being unpatented, and the 
enamellng belng but one of several opérations requlred in Its production, 
to whlch opération even the patented dredger was not essentlal, but 
merely an improTement on the band operated dredgers of the prier art, 
still In use In some factorles. 

[Ed. Note. — For other cases, see Monopolles, DecDig. § 14*] 

4. Monopolies (§ 8*) — Anti-Trust Act— Use of Patented Article. 

In spite of the Sljerman act, the patentée may monopollze for the terni 
of his patent the thlng whlch he or his assigner Invented. If by the com- 
mon law, or the statutes of a state, or by the enactments of Congress, 
men are f orbidden to restraln trade or to monopollze It, a patentée may 
not restraln trade or attempt to monopollze it In anythlng except that 
which is covered by his patent. 
[Ed. Note. — For other cases, see Monopolles, Dec. Dlg. § 8.*] 
6. MoNOPOLiEs (§ 24*) — Anti-Trust Act— Suit to Enjoin Violation— Pen- 

DENCT of CRIMINAL PROSECUTION. 

Unless In an exceptlonal case, a fédéral court of equlty wIU not post- 
pone the hearlng and décision of a suit brought by the United States un 
der Sherman Anti-Trust Act July 2. 1890, c. 647, § 4, 26 Stat. 209 (U. S. 
Comp. St. 1901, p. 3201), to enjoin violation of the act to awalt the dé- 
termination of a crimlnal prosecutlcn agalnst some of the same défend- 
ants based on the same alleged violations. , 

[Ed. Note. — For other cases, see Monopolles, Dec. Dlg. § 24.*] 

6. Commerce (§ 40*) — Interstate Commerce— What Constitutes. 

A manufacturlng company whlch makes its product in one state and 
stores it in warerooms in other states, where it Is sold, the trade extend- 
Ing over several states, Is engaged In Interstate commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dlg. §§ 29, 30; Dec. 
• Dig. § 40.*] 

7. Monopolies (§ 24*) — Anti-Trust Act— Suit fob Violation— Parties. 

Offlcers of corporations which entered Into an illégal combination In 
restraint of Interstate commerce, who personally took nq part in the 
formation of such combination, are not proper parties défendant in a suit 
agalnst the corporations for an injunction under Sherman Anti-Trust Act 
July 2, 1890, c. 647, § 4, 26 Stat. 209 (U S. Comp. St. 1901, p. 3201). 

[Ed. Note. — For other casés, see Monopolles, Dec. Dig. § 24.*] 

8. Patents (§ 1*)- Définition. 

• A patent is a grant of a right to exclude ail others from maklng, uslng, 

or selling the invention covered by it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 1 ; Dec. Dlg. § 1.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5228-5231; 

vol. 8, p. 7748.] 
Goff, Circuit Judge, dissenting. 

In Equity. Suit by the United States against the Standard Sanitary 
Manufacturing Company and others. On final hearing. Decree for 
complainant. 

•For other casea gee aame toplc & i nvIcbeb In Dec. & A^. Dlgs, 1907 to daU. t Rep'dndexu 
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Kdwin P. Grosvenor, John Philip Hill, and James A. Fowler, for 
the United States. , 

Herbert Noble, William L. Marbury, and Hartwell P. Heath, for 
Standard Sanitafy Mfg. Co. and others. 

Robert B. Honeyman, for Colwell Lead Co. 

Before GOFF and PRITGHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

ROSE, District Judge. The United States brings this suit. It will 
be called the government. Its pétition is filed under the fourth sec- 
tion of the Sherman anti-trust act. It charges that the défendants 
hâve violated the first and second sections of thàt act. It says that 
they hâve conspireti to restraîn interstate trade in sanitary enameled 
iron ware, and hâve attempted to monopolize such trade therein. AU 
the défendants are concerned in making and selling. that ware. It is 
made of east iron. It is coated with enamel. It has the appearance 
, of being porcelain lined. Bathtubs, lavatories, closet bowls, and tanks, 
Sinks, and urinais are among the more important articles made of it. * 
It will be referred to as the, ware. 

There.are 50 défendants. Sixteen are corporations. They will be 
called the corporate défendants. Thirty-four are individuals. They 
are styled individual défendants. One of them is Edwin L. Wayman. 
With hint éach of the corporate défendants made an agreement. 
Thèse agreements the government says restrain trade in the ware, 
and attempt to monopolize it. The other 33 individual défendants 
are officers of the co,rporate défendants. The government charges that 
they each were àmong the persons who knowingly caused the cor- 
porate défendants to do that of which it complains. 

Thèse 16 agreements were, with exceptions to be mentioned, iden- 
tical in their language. At least 15 of the 16 corporate défendants 
had directly or indirectly taken part in drafting the common form. 
They were executed by nearly ail the corporate défendants on the 
same day and at the same place. No défendant entered into the agree- 
ment without knowing that at least 13 of the other corporate défend- 
ants had executed it, or intended so to do. Without this knowledge 
no one of them wduld hâve become a party to it. Each of thèse agree- 
ments is în the form of a license granted by Wayman accepted by 
a corporate défendant, The patents under which the licenses pur- 
ported to be granted were first put into Wayman's name two days be- 
fore most of the agreements were executed. The terms of the agree- 
ments had been definitely settledat least two weeks earlier. There 
were three patents. They ail were for automatic dredgers. A dred- 
ger is a tool used in the enameling step of making the ware. The li- 
censes were granted for a period of two years, beginning June 1, 
1910. Each licensee promised on the 5th day of each month to pay 
$5 a day for each furnace used by it for the making of the ware dur- 
ing the preceding month. Wayman undertook that he would three 
months later pay back $4 out of every $5. This undertaking was con- 
(jiitioned upon the licensee having in the meantime done ail he had 
agreed to do. There are about 25 working days a month. Wayman 
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on the 5th of every month, therefore, received $125 for each furnace 
continuously operated during the preceding month by any one of his 
licensees. One hundred dollars of this he was eventually to pay back. 
This repayment was not to be made until three months had gone by. 
After the first four months, he would always hâve in his hands $300 
of his licensees' money for every furnace of theirs in steady use. As 
it actually turned out, he usually held between $40,000 and $50,000 
belonging to them. This money was in the nature of cash bail. Each 
corporate défendant in this manner gave security that he would keep 
his bargain, or be good, as one of the licensees expressed it. Each cor- 
porate défendant promised to do three things: (1) It would not sell 
any "seconds" or "Bs" of any of the ware except bathtubs. It ap- 
parently reserved the right to market what the trade calls "nonguar- 
anteed" bathtubs. (2) It would not sell any ware to any jobber who 
did not sign the jobber 's resale agreement to be presently described. 
(3) It would not sell anybody any ware at a lower price or upon more 
attractive terms than those named in the agreement or in a schedule 
attached to it. This schedule named standard prices for each article 
of the ware and for each size, shape, and grade of that article. Ail 
the corporate défendants promised that they would not sell some ar- 
ticles below the scheduled price. Some of them' undértook not to sell 
any articles below thèse prices. Some of the corporate défendants had 
not the established réputation of others, or they had not as efficient 
a selling force. They would not take licenses unless they were al- 
lowed to sell some articles at a little lower price than those quoted by 
their stronger rivais. After much negotiation, it was settled by a 
committee of the corporate défendants that some of them should be 
allowed to sell some articles at a discount of 2^^ in some instances, 
of 5 per cent, in others, from the scheduled prices. The permission 
to give this discount, granted to some of the corporate défendants and 
not to others, was the only respect in which there was any différence 
among any of the agreements as executed. The negotiation as to 
which of the corporate défendants should be allowed by the others 
to give thèse preferential prices to their customers and how great the 
permitted discount should be was finished before any of the agree- 
ments were executed and before any of the patents had been put in 
Wayman's name. The resale agreement which the jobber in the ware 
was required to sign bound him in two respects: (1) He could not 
buy any ware from any one other than the corporate défendants. (2) 
He could not sell ware to anybody at a lower price or on more attrac- 
tive terms than those named in the resale price lists. 

The principles upon which thèse resale prices were to be worked out 
in détail had been agreed upon between Wayman and a committee 
chosen by nearly ail of the corporate défendants. This agreement was 
reached before any licenses were accepted, and before any of the pat- 
ents had become Wayman's. The licenses provided that no changes 
in the sale or resale prices could be made without the consent of Way- 
man and the majority of a committee elected by the corporate défend- 
ants. The agreements restricted in a number of ways the freedom 
of both the corporate défendants who made the ware and the jobbers 
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iVlië sëld ît td the plumbers. An article of the ware tnust always be 
billed separâtely froiïi other goods sold at the sarne time tô the same 
person. Mâny articles cbuld not be shipped uncrated. No allowance 
could be made for a returned crate and so on. There were jobbers 
to whôm thèse rtlles or some 6f them were distasteful. Dealers were 
ÎOrced to change their methods of doing business which they had f ol- 
lowed f or years to the mutual satisfaction of themselves and their cus- 
tomers, Thèse requirements had a purpose. Compétition in price 
Canhot be altogether shut off unless everybody is made in some re- 
spects to do business in precisely thé same way as everybody else. 
Each jobber, like each maker, was called on to give cash security that 
hé would carry out his bargain. He had to pay 5 per cent, more for 
the warë than the maker expected to get out of it. If he had not eut 
priées and had not bought ware from any one other than the corpo- 
rate défendants at the end of the calendar year, he was entitled to 
receive a rebate of 5 per cent, on the amount paid by him during the 
year. If his purchases from ail the corporate défendants combined 
had amounted to as much as $30,000, his rebate was to be at the rate 
of 10 ■jpei' cent. Applications for rebates were to be made to Wayman. 
When he approyed them, they were paid by the corporate défendant 
or défendants which had sold the applicant the ware. Nearly 400 
jobbers signed thèse agreerhents. They constituted more than four- 
fiîths of ail the jobbers in the country. The consumption of the ware 
is large. Wayman doubtfully estima;ted the annual value of the na- 
tional output of it at $14,000,000. It is hardly less than $10,000,000. 
It may be liàuch more. Ùpwards of 80 per cent, of the jobbers took 
licenses. They probably handled at least 80 per cent, of the product ; 
that is, their total yeariy purchases from the corporate défendants 
mtist' havé fdoted up aboùt $8,000,000. ' A rebate of 5 per cent, on 
$8;0G0,000 amoùrits tô $400,000 of 10 per cent, to $800,000. Towards 
the close bf every calendar year the corporate défendants would 
àmorig therri'hold in the neighborhood of half a million of the jobbers' 
mpney.;:i;M6re(ivei*, the Àgrèements told the jobbers in plain words 
thàt, if; Jhé^ eut priées or bought ware from anybody other than the 
corporate yéferidànts, nône of the latter would sell them again. There 
Were jobbers who did not like some of the new rules. Some of them 
thoùght their money would be more useful in theif own bank account 
than in thàt pf. the corpbrate défendants. A little less than one-fifth 
of them refûsed to sign the agreements. ^ 

On thé' other hand, ïhère was from the jobbers' standpoint much 
that was attractive in thé schème as a whole. Compétition had been 
fiercë. Tt Md not always béen either wise or honest. A badly made 
àt^îcler thày look well ehough to deceive the average householder. 
MàhyVsuch,! had 'béen put on the market. When the defects were 
speedily discbveréd, the 'jobber njigfht hâve to také back thé article. 
The çost'of doîng so até up the profit on a ntirriber of like articles 
which Wefé nt)t returfied. There wàs little profit in handling the 
Ware. If 'éyery' dealer signed' the àgrëement, rtoné of'them could gain 
by tâking';ïfom"the màkérs and jputting off on the public any ware 
éxcépt ibatHttibff, not "standard of its' kind. The lowest price die mak- 
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ers could take .would buy a good article. No one would hâve a "sec- 
ond" if for the same money he could get a standard. Moreover, while 
nonguaranteed bathtubs could be sold, the price below which they 
could not be sold was fixèd. The jobbers would therefore insist on 
getting the best of that not very good grade. With the worst made 
articles taken out of the market, friction with customers would be les- 
sened. The réputation of the ware would be raised. Every jobber 
would know that he was buying and selling on the same terms as his 
competitors. He could tell to the fraction of a cent what his gross 
profit on every article sold by him would be. He could regulate ac- 
cordingly his expenditures for handling and advertising it. H he did 
not take a license, he took large chances. No one of the corporate de- 
fendants would sell to him. 

Of 250 furnaces in the country the défendants owned 195, or 78 per 
cent. In drawing building spécifications architects frequently called 
for ware made by a particular manufacturer. A jobber who could 
not furnish a plumber with what he wanted for a large job was likely 
to lose his custom altogether. May, 1910, must hâve been a trying 
time for jobbers with a stubborn liking for independence, and a taste 
for managing their own business in their own way. As already stated, 
in the end four out of every five of the jobbers signed up. Many of 
them did so willingly and even enthusiastically. It is probable that 
the large majority of them welcomed the chance of doing so. Their 
associations had been urging the manufacturers to put in force a re- 
sale arrangement. A number of them hâve testified that they wanted 
it. While it lasted, they say they found it pleasant and profitable. In 
conséquence of thèse proceedings and of other action taken by the 
government, the corporate défendants on January 1, 1911, suspended 
so much of the agreements as fixed original and resale priées. Many 
of the .jobbers regret the suspension. 

With whatever of enthusiasm, with whatever of reluctance, the 
makers of nearly four-fifths of the ware and more than four out of 
every five dealers in it became parties to the combination. The cor- 
porate défendants, and many, if not most, of the jobbers, were en- 
gaged in interstate commerce in the ware. Such commerce was di- 
rectly restrained Ijy the agreements. The makers who became parties 
to them could no longer sell the jobbers who did not. The jobbers 
who did could no longer buy from the makers who did not. The de- 
fendants did their best to get ail the makers of importance and ail 
the dealers to become parties to the scheme. If they had succeeded, 
Wayman and a committee of the corporate défendants would for two 
years from June 1, 1910, hâve been able to say that no man anywhere 
in the United States should buy a batRtub or any other article of the 
ware at a lower price than it niight hâve suited them to fix. If the 
trade would then hâve been rrionopolized, the défendants attempted to 
monopolize it. 

The important questions in the case are two: (1) Would such a 
combination as was attempted, and in large part brought about, hâve 
violated the Sherman act, had patents on àutomatic dredgers played 
191 F.— 12 
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no part in it? (2) If it would, did the part played by those patents 
make lawf ul what otherwise would hâve been f orbiddeh ? 

The défendants argue that not every agreement to fix and maintain 
priées in interstate commerce violate the Sherman act. They say that 
eyes illumined by the light of reason will see that what the défendants 
did waS from the standpoint of the public interests good, and not evil. 
They contend that the jobbers were making little profit on the ware. 
It was troublesome and costly to handle. "Seconds" were on the 
market. The ware was getting a bad réputation. If the défendants 
had not donc what they did, there wouîd soon hâve been no trade ei- 
ther to restrain or to monopolize. There is little in the record to sup- 
port this contention. Such an appréhension is vaguely expressed by 
some witnesses. If there had been marked falling off in the sale of 
the ware, the défendants know it. They could hâve shown it by defi- 
nite and -précise figures. They made no attempt to do so. If there 
was any such danger, it was very remote, far too remote to justify 
the défendants in doing anything which except for it would hâve been 
unlawf ul. That there was any real danger at ail is not shown. Ac- 
cording to the défendants, the public gained by what was done even 
upon the assumption that, if it had been left undone, the trade would 
hâve çontinued in undiminished volume. The ultimate purchaser of 
the ware seldom knows whether he gets a well-made article. To his 
eyes it may look well. He may think that it will for years be useful, 
sightly, and sanitary. In a few months he may find that it is wearing 
badly, and has becomé unsightly. He may hâve reason to fear that 
to some slight extent it has become dangerous to the health of himself 
and his family. He suiïers from the greed of the maker, the jobber, 
or the plumber, or of two or ail of them. He will be in no danger 
from that greed when no one of them can any longer make any money 
by selling him a bad article for the price of a good. Human nature 
being what it is, no other effective protection can be given him. Tf the 
so-called "seconds" and "Bs" are put upon the m^arket at ail, most 
of them will in the end be bought by people who do not know what 
they are buying. It is useless, according to this argument, to call the 
makers together and ask them to stop selling such goods. Resolutions 
pledging ail the manufacturers to stop making and selling them, it is 
true, may be easily passed. They will be adopted with enthusiasm or 
with solemnity according to the mood of the moment, but always with 
absolute unanimity. Like so many other gentlemen's agreements, they 
will be straightway broken. 

If an enforceable bargain can be made that no goods shall be sold 
below a certain fixed price, which will yield a reasonable profit on a 
first-class article, jobbers and plumbers can be depended upon not to 
pay that price for an inferior *-ticle. The défendants say that in no 
other way can seconds be taken off the market and kept off. They 
point to what happened after January 1, 1911, when the price-fixing 
provisions of the agreement were suspended. The prohibitions against 
selling "Bs" and "seconds" were still in full force. Nevertheless the 
défendants' witnesses say that the market was at once flooded with 
'ow-grade ware. Much of it came from some of the corporate de- 
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fendants. It may be better for the public to pay a higher price for bet- 
ter ware. Most individuals find that it is usually cheaper in the end. 

Still, two questions remain-: (1) Does the law permit the additional 
price which the public is to pay to be fixed by a combination of deal- 
ers even if the latter do so, because they cannot in any other way keep 
some of their own number from selling bad ware for good? (2) Has 
the expérience of mankind led them to believe that to permit ail the 
makers and dealers in articles of common use to combine to fix the 
priées and terms below which those goods may not be sold will tend 
in the long run to improve the quality of the goods? 

The second question is not for the courts. The learned counsel 
for the défendants say that the first need not be answered in this case. 
They claim that priées were not raised by the défendants. They as- 
sert that the évidence shows that they were in fact lowered. The 
contention rests on a statement of Wayman. He says that the priées 
as fixed were intended to be on an average about 5 per cent, below 
those named in the last previously published price list of the défend- 
ant, the Standard Sanitary Manufacturing Company. The counsel 
for the défendants in supposing that Wayman meant that he reduced 
the then actually prevailing priées hâve misapprehended the market 
conditions. They assume that the Standard and the other corporate 
défendants were in fact getting the priées set forth in their catalogue. 
The record shows that they were not. Whether they ever had does 
not appear. They certainly had not during any of the period as to 
which the record speaks. If in the winter and spring of 1910 those 
priées had prevailed, there would hâve been no agreements and con- 
sequently no case. The agreements as made became f ully operative 
June 4, 1910. No witness says that the published list prices had for 
many months been generally paid. The évidence is overwhelming that 
they had not. 

On August 4, 1909, Wayman became commissioner or actuary of 
a newly organized or reorganized Sanitary Enameled Ware Associa- 
tion. Ail the corporate défendants, except the Kerner Manufacturing 
Company, belonged to it. Four other makers of the ware were mem- 
bers of it. Thèse four refused to enter into the price agreements. 
Consequently they did not take licenses from Wayman. One of his 
duties as commissioner of the association appears to hâve been to do 
what he could by argument and expostulation to prevent price cutting 
among its members. To this end he wrote many letters. In one of 
them he speaks of cuts from 21/2 to 5 per cent, below the published 
prices as the normal and usual thing. He takes them for granted. 
They are not cause for complaint. What worries him is the cuts of 
20 per cent, which he says were then being made. In March, 1910. 
the terms of the agreements executed two months later were being 
worked out by correspondence and conférences among the défendants. 
In that month Commissioner Wayman urged the members of the as- 
sociation to stop quoting what he called the "ridiculous" prices which 
had recently been made. The Standard Sanitary Manufacturing Com- 
pany, whose published price lists défendants' counsel suppose show the 
actual market prices, appears to hâve had a regularly organized System 
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of rebates. When the agreements jiow irj controversy wentîntoeffect, 
the Standard notified its customers that their spécial rebates wpul'd 
be withdrawn. They were tolcj, howevër, that checks would'be sent 
tbem for whatever rebates were, then due. The corresponderice be- 
tWeen the Standard and another oi its customers shows that he had 
been buying at the "supposed" car load limit price Jiess a confidential 
714 per cent, discount. Whether the "supposed" car load limit price 
was the published price or a generally understood discount below it 
does not appear. 

The record contains many lettçrs written by jobbers to some one or 
the other of the corporate défendants asking that orders alleged to 
hâve been sent in before June 4, 1910, should bc iîîled at the old pric- 
es. Sometimes their requests were granted. They were grateful. 
Sometimes they were told that their order had not come to hand be- 
fore June 4th. If filled, it must be at the new priées. A long corre- 
spondence usually foUowed. The jobbef tried hard to get the ware at 
the oldpirice. Many letters passed between one Sullwold and the de- 
fendant Ahrens. Ahrens is président of the Standard. Sullwold is 
head of a Minneapolis jobbing house. He did notlike the new scheme. 
Ahrens tried to get him to come into it. They wrote each other at 
great length. They go into many détails. Whenever one thinks he 
can make a point on the other, he does so. Sullwold repeatedly says 
that the ware will cost the jobbers rnore. Ahrens. does not deny. 
Both take it for granted. Wa)7man testifies that to stop "ruinons com- 
pétition" was one of the purposes of the agreements. 

The J. M. Kohler Sons Company of Sheboygan, Wis., was a mem- 
ber of the Sanitary Enameled Ware Association. Wayman and a 
number of the défendants worked hard to get it to take a license. It 
would npt. It claimed that the scheme was a price agreement, pure 
and simple. It said that price agreements were forbidden by the laws 
of the United States and of Wisconsin. One Kroos is connected with 
it. He was a witness for the government. He presented some elabo- 
rate calculations as to the différence between the priées his company 
had been getting for the ware and the prices it would hâve received 
under the Wayman plan. As he figured it, the latter were in every in- 
stance greater. The différence ranged from 1 to 45 per cent. De- 
fendants' counsel say that he did not know what he was talking about. 
According to them, he did not understand how the price tables of the 
défendants were to be applied. He, however, gave the prices of his 
own company for the various articles principally dealt in by it and 
the défendants. It would hâve been easy for the latter to show what 
the true cQmparison was, if it had seemed to them expédient so to 
do. It is, however, not important to détermine whether Kroos did or 
did not fall into error. There is in the record a letter to the Standard 
Sanitary Mantifacturing Company from one of its customers. It was 
written shortly after the price agreements went into effect. In it the 
writer remarks that, of course, the Standard understood that he could 
not do much with their prices so long as Kohler continued to sell at 
the prices it was then making. Quite clearly the new prices were ma- 
terially higher than Kohler's. 'Kie record shows that the agreements 
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were intended to raise priées, and that they did so. How great the in- 
crease was is not shown either in percentages or in dollars and cents. 
To hâve figured it out would hâve taken much time and money. Very 
likely no one knows how much priées were raised. Each défendant 
knows how much more it took in under the agreements than it had ob- 
tained before. No one of them had any accurate knowledge as to the 
gain made by ariy one of its fifteen corporate codefendants. Not every 
one of them would hâve found it easy to tell what the précise per- 
centàge of iiY:rease in the price received by it for each kind of arti- 
cle had been. Before the agreements went into efïect, there was no 
fixed price. In every large transaction and in many that were not 
large the price actually paid was the outcome of a spécial and usually 
of a secret bargain. 

Not only did the agreements raise priées — they prevented réductions 
that would otherwise hâve been made. The market conditions in the 
winter and spring of 1910 were such that priées left to themselves 
would hâve gone still lower. How rapidly the drop would hâve run 
into money is shown by a statement of the président of the Standard. 
He was trying to get the Kohler Company to take a license. He point- 
ed out how good a thing the scheme was from the manufacturer's 
standpoint. He said, if it did not go through, it would cost the Stand- 
ard's stockholders $300,000 in 1910, for in that event he would hâve 
to reduce priées. The défendants say that priées may be too low for 
the public good. Compétition may be carried far enough to hurt ev- 
erybody concerned. It may in the end be the direct cause of mon- 
opoly. Under its stress ail but the strongest producers may go to the 
wall. The government replies that, if ail the makers of an article of 
common use combine to raise and maintain priées and to punish any 
one of their number who reduces them, ail the evils which to common 
expérience of mankind resuit from monopolies will surely foUow. 
Possibly both the défendants and the government speak truly. It may 
be that one of the great problems of the day is to find some way of 
protecting the gênerai public against monopolistic combinations with- 
out compelling business men to subject themselves and their capital to 
ail the périls of unrestrained compétition. To find its solution would 
appear to be the business of the statesman. The défendants say the 
courts may give it. In their opinion makers and dealers may combine 
to raise priées without violating the Sherman act, provided that the 
priées fixed by their agreement are not unreasonably high. 

In each particular case upon the évidence submitted the courts must 
say whether the priées asked are or are not reasonable. It would not 
be an easy task. Some standard of reasonableness would hâve to be 
worked out. The factors to be taken into account would be numerous 
and complex. The labor and expense of finding out what ail the rel- 
evant facts were would be enormous. After ail was donc and said, 
the margin of doubt would usually remain large. If the dealers were 
bound to show affirmatively that their priées were reasonable, the gov- 
ernment would usually win. If the government had to show that they 
were unreasonably high, it would ordinarily lose. In this case the de- 
fendants assume that the burden of proof as to the unreasonableness 
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of their priées îs on the government. They say, and say truly, that 
the government has neither shown nor attempted to show that the 
schedule priées were unreasonable. The government replies every 
agreement to fix priées and to force or bribe makers or dealers to 
maintain them is illégal. In its view there are no circumstances in 
this case Vvhich take it eut of the gênerai ruie. The presumption of 
law is that the priées which hâve been made by the free and untram- 
meled traffieking of the market place are the reasonable priées. Any 
one who interfères with the natural action and interactioB of this bar- 
gaining assumes the burden of showing that what he did was fair and 
reasonable. If such a burden rests on the défendants, it has not been 
sustained. They hâve not shown what capital they hâve invested in 
the business. They hâve not told what net profit, if any, they earned 
under the old priées. 

Thèse opposing contentions raise questions of great moment and of 
exceeding diffieulty. To answer them wisely may require going to the 
very roots of our conceptions of what the relation of the state to the 
industrial life of its people should be. Every one has the riglit to dis- 
cuss them. It may be a duty to do so at ail reasonable times and in 
ail proper places. This opinion is not a proper place for isuch a dis- 
cussion. Some men believe that priée agreements should be sustained 
by the courts, unless they are shown to be against the publie interest. 
Qthers hold that they may be permitted only when it is afErmatively 
shown that they promote the public interest. Still others say that a 
priée agreement pure and simple is always illégal. That the Suprême 
Court has declared the last of the above-stated contentions to be the 
law is conclusive hère. Only a few months ago it said: 

"Agreements or combinatlons between dealers having for their sole purpose 
the destruction of compétition and the flxlng of priées are injurions to the 
public Interests, and vold." Dr. Mlles Médical Co. v. John D. Park & Sons 
Co., 220 U. S. 408, 31 Sup. Ot. 384, 55 L. Ed. 502. 

■ [2] At the moment we are considering only one question, Would 
the agreements hâve violated the Sherman act had the dredger patents 
had no part in them ? They destroyed compétition. They fixed priées. 
For that purpose they were made. They had no other. Défendants 
say that to fix priées and to destroy compétition would hâve been to 
their profit and to the public good. They may not break the law be- 
eause they think that it will be well to do so. In view of the char- 
acter of the parties, the neeessary effect of the agreements was clearly 
to restrain trade within the purview of the statute. In sueh case thèy 
cannot be taken ©ut ôf the category of the unlawful by gênerai rea- 
soning as to their expediency or nonexpediency or the wisdom or want 
of wisdom of the statute which prohibited their being made. When 
the nature and character of the contraets ereate a conclusive presump- 
tion bringing them within the statute, such a resuit is not to be dis- 
regarded by the courts by a substitution of.a judicial appréciation of 
what the law ought to be for the plain judicial duty of enforcina: the 
law as it is. Standard Oil Co. V. United States, 221 U. S. 65, 31 Sup. 
Gt. 502, 55 L. Ed. 619. 
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It follows from what has been said that, unless protected by the 
terms or the policy of the patent laws, the agreements violate the Sher- 
man act. 

[3] 2. Did the part played by the patents make lawful what was 
otherwise forbidden? The ware is made of cast iron. After it has 
been shaped, it is enameled. Enameling involves tvvo distinct pro- 
cesses. In each there are several steps. The ware is first given what 
is called the "slush" coat. This is enamel applied in liquid form. It is 
burnt on the base by the application of intense beat. The article is 
placed in a furnace. It is raised to a red beat, say 1,500 desjrees Fah- 
renheit or upwards. It is taken from the furnace. While it still 
glows, powdered enamel is sprinkled upon it. It is put back in the 
furnace. It is again heated. When it is taken out, it usually is again 
sprinkled with the powder. If so, it is again reheated to fuse the 
enamel upon its surface. This process may be repeated indefinitely. 
Ordinarily two coats of the powder suffice. When the last has been 
burnt on, the ware is allowed to cool. It is ready for finishing, in- 
spection, cleaning, shipment, and sale. 

The patents spoken of in this case are for automatic dredgers. A 
dredger is used to sprinkle the powdered enamel on the ware. Il 
serves no other purpose. It is not used in making the iron, or the 
ware out of the iron, or the liquid, or the powdered enamel, nor in 
the construction, the heating, or opération of the furnace, nor in tak- 
ing the weighty and red-hot métal out of the furnace and putting it 
back. In the doing of thèse things many compositions of matter, ma- 
chines, tools, appliances, and processes are employed. Upon the well 
doing of every one of them the usefulness, the attractiveness, and the 
durability of the ware dépend. Whether any one of them shall be well 
or ill, cheaply or expensively, done, turns in greater or less degree up- 
on the fitness and adaptability of the compositions, machines, tools, 
appliances, and procesêes used. Any patentable improvement in any 
one of them would bear the same relation to the ware as is borne by 
the automatic dredgers. There might be différences of degree in either 
direction. In légal theory no distinction would be possible. From 
this point of view further inquiry into the précise degree of usefulness 
of the automatic dredger in the sprinkling step of the enameling pro- 
cess of making the ware might be omitted. 

The question of law will be, in any event, whether the owner of 
a patent on one of many tools used in the making of a particular kind 
of unpatented ware may lawfully make such agreements with référ- 
ence to it as those in the record. This case is, however, one of im- 
portance. In certain respects it is suggested that it is one of the first 
impressions. It will be well, therefore, to understand how the enam- 
eler would like to sprinkle the powder, and to what extent and in what 
way the automatic dredger helps him to do it as he would. He wants 
to use little powder. It is more or less costly. The thinner the 
enamel coat, the better the ware looks and lasts. The whole surface 
of the article must be covered ; otherwise it will be almost or alto- 
gether useless. The more uni form the coat of enamel is, the more 
sightly and durable it will be. If little powder is to fully cover the 
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entire surface, it must be applied in a finely divided form. Every por- 
tion of the surface must receive as nearly as may.be precisely the 
same amount of powder as any other portion of like extent. Thé 
sprinkling must therefore be donc with great evenness and regularity. 
It mu*t be donc qttickly. The powder will not attach itself firmly to 
the base, unless fused upon it. If every minute portion of the sur- 
face is to be covered, the powder must melt and run in Uquid form 
the moment it touches the article. The sprinkUng must consequently 
be done and finished while the iron remains hot enough to Uquify the 
enamel the instant the latter touches the former. For this purpose a 
minimum température of 1,200 degrees Fahrenheit is required. It is 
true that, if time does not suffice to sprinkle the powder over the en- 
tire surface, the article may be returned to the furnace and reheated. 
When taken out again, the uncovered portion may be sprinkled. A 
coat applied in installments does not usually look well to an expert 
eye. It is costly. So to put it on takes more time and more fuel. 
The manufacturer likes the processes used in his factory to be of a 
kind easy for the workman to learn and to practice. Labor then costs 
less both in money and worry. 

When makers of enameled ware first wanted to sprinkle powder 
on iron, they set about doing it in the way in which men had for 
countless centuries been wont to sprinkle powder for other purposes. 
They took an ordinary sieve, dredge, or si f ter. It was not unlike in 
size and shape that with which housewives had for time out of mind 
sifted flour or meal. The enameler, it was true, could not handle his 
sif ter as his wife handled hers. He could not stand beside the surface 
he was. to cover, and with both hands shake the dredge over it. He 
could not because that surface was part of a mass of red-hot iron. 
He must stand back from it. Accordingly a handle was put on the 
dredger. He could not shake it as his wife shook hers. Her only 
object was to reduce the meal to a fine powder.' It made no différence 
whether more of it fell upon one portion of her boaird or pan than on 
another. He must sprinkle his powder uniformly. He could not 
force it through the meshes by moving the whole dredger and its con- 
tents more or less briskly back and fro. He must move it regularly 
and in one direction. It was not désirable to let it corne back on its 
own tracks. The enameler shook his sieve by tapping upon the handle 
with a pièce of iron. This tapping occupied one of his hands. He had 
to support and guide the dredger with the other. He had a disagree- 
able choice to make. If he used a dredge with a short handle, he had 
to stand very near large articles of glowing iron. If he lengthened the 
handle, the weight of the dredger and its contents, at the end of so 
long a lever bècame too great for his strength; What he in f act at 
first did was to use a dredger with a handle three or four feet long. 
This brought him very close to the red-hot métal. To partially pro- 
tect himself from the beat he wore asbestos masks, gauntlets, and 
breast-plates. Even so he had an uncomfortable job.' The beat was 
always disagreeable. At times it must hâve been trying. Support- 
ing the dredger with six to eight pounds of powder in it, and moving 
it steadily, firmly; and accuratély over the surface, was hard work. 



UNITED STATES V. STANDARD 8ANITART MFG. CO. 185 

Continuously tapping with the other hand was racking to the muscles 
and nerves, although the force required to give a single tap was doubt- 
less trifling. Not every man was physically able to handle a dredger 
under such conditions. Few men could hâve handled it for more than 
a few minutes at a time. They did not hâve to. Bathtubs are the 
largest articles usually made. Défendants' witnesses say that, when 
the short handled dredger was used, it took on an average about four 
minutes to cover a bathtub with the powder. The same witnesses tell 
us that an expert enameler could enamel some 11 tubs in a working 
day of 10 hours Each tub ordinarily was given two coats of the 
powdered enamel. An enameler, therefore, in 10 hours went twice 
over each of 11 tubs; that is, he sprinkled 22 coats in ail. It took him 
22 times 4 minutes to do it, or 88 minutes in the aggregate. In the 
ordinary course of his work he handled the dredger for four minutes. 
He did something else for 23, then took another 4-minute turn with 
the dredger, and so on throughout the day. It may be that défendants' 
witnesses hâve underestimated the number of tubs formerly enameled 
by a good workman in a single day. Even so, the enameler used the 
dredger for short intervais only. There were relatively long intermis- 
sions when he did not. If it had been otherwise, the incidents related 
as to the exhaustion and almost collapse of the workmen could hâve 
been common and typical, instead of being occasional and altogether 
exceptional, as they doubtless were. Had they been ordinary occur- 
rences, the industry could scarcely hâve been carried on. 

Whether they were or were not fréquent is now immaterial. Be- 
fore the first automatic dredger was invented, it had ceased to be nec- 
essary for the enameler to stand close to the glowing métal or to sup- 
port the weight of the dredger and its contents. It had occurred to 
some one that the handle might be supported from the ceiling. It 
could easily be baîanced by a counterweight. The length of the handle 
was no longer limited by the physical strength of the workman. It 
was made seven or eignt feet long. The asbestos armor was dis- 
carded, except upon the arm and hand most exposed. The enameler 
had no great weight to support. One arm could be devoted solely to 
guiding the dredger. The other was still necessarily occupied in keep- 
ing up a continuons tapping. This form of dredger had corne gen- 
erally, if not universally, into use before the invention of the pneu- 
matic dredger some 12 or 13 years ago. In essence the patented 
dredgers differ from the unpatented in one respect only. In the 
former the tapping is done by machinery. In their predecessors it 
was done by hand. The handle of the patented dredger is made of 
hollow métal. In it a plunger is fitted. By compressed air or by elec- 
tricity the plunger is made to keep up a continuons and perfectly 
steady and uniform tapping. The workman by the pressure of his 
thumb may at his will increase or decrease the frequency of thèse, tap- 
pings, or he may stop them altogether. The automatic dredgers were 
supported in the same way as the unpatented long-handled dredger 
had been. The enameler who works with one can use both hands to 
guide the dredger. He has nothing else to do. His work is much sim- 
plified, and made far easier and more agreeable. The use of both 
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hands gives him a better and a surer control over the motion of the 
dredger. There is less danger of his putting too much powder in one 
place and too little in another. Personally he is much more comfort- 
able. He can work faster. At the same time he no longer feels 
rushed or driven. He knows now that he can put one coat on before 
the métal cools. Before he was not always, perhaps not usually, sure 
that he could. As a rule his work is now better donc. 

The patented dredger was useful in other ways. It could be fitted 
with a finer mesh. It puts the powder on the métal in a more finely 
divided form. This, as has been already pointed out, is an advantage. 
So long as the tapping was done by hand, the blows upon the handle 
would not always be hard enough to force the powder through a mesh 
as fine as that which may now be used. The powder falls from an 
automatically tapped dredge with a regularity and uniformity greater 
than that which can be given to it by the average workman. The use 
of the patented dredgers may or may not save enameling powder. 
There is testimony both ways. With such dredgers more work can 
be done in the same time. Other things being equal, it is probable 
that ware, in the enameling of which they hâve been used, will on the 
average be somewhat better enameled than it would hâve been had 
hand dredgers been employed. 

The record does not enable us to tell in either absolute or relative 
figures or percentages how great is the saving of time or the better- 
ing of quality. The same number of men in the same time now usu- 
ally turn out more work then they formerly did. In the attainment 
of this end the patented dredger helps. Other things côntribute. 
Some, but not ail, of thèse other improvements can be used to greater 
advantage in connection with the automatic than with the hand 
dredger. How much the use of the patented dredgers improves the 
quality is still harder to figure out. Some men with fine tools cannot 
do as good work as other men with poor. The défendants' évidence 
seems to show that the percentage of ware of high quality turned out 
dépends much more largely upon shop management and efficiency than 
it does upon the use of one form of dredger rather than another. One 
of the défendants' witnesses says that with the hand dredge his shop 
made 95 per cent, of second and only 5 per cent, of first class goods. 
With the automatic dredger he gets 25 per cent, of seconds and 75 per 
cent, of firsts. This is definite enough. Another witness for the same 
side, but whose expérience has been had in another factory, says that 
with the old hand dredge he made only 5 per cent, of seconds. By the 
use of the automatic dredger he has brought that proportion down to 1 
per cent. If each of thèse witnesses is even approximately accurate, 
it follows that one of them with an automatic dredger made five times 
as large a proportion of inferior goods as did the other when using 
a hand dredger. 

Ail that can be safely said is that the automatic dredgers are use- 
ful tools. By their use, allother things being equal, ware can be made 
more cheaply and on the whole of a somewhat better average quality. 
No one claims that he can tell by inspection of a completed article 
whether the enameling powder was sprinkled upon it with a hand or 
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an automatic dredger. Some of the witnesses think that, if they were 
shown two considérable lots of the ware in the enameling of one of 
which one kind of dredger had been exclusively used and in that of 
the other another kind, they could say upon which the powder had 
been shaken from a hand dredger, and upon which from an automatic 
dredger. It does not appear that the experiment ever has been tried. 
It is quite probable, nevertheless, that the distinction could frequently 
be made with reasonable accuracy, provided that the two lots had both 
been made in the same shop by the same men and under otherwise 
like conditions, except as to the dredger used. The différence of re- 
sults attaiued in différent shops as shown by the record, and the fur- 
ther fact that, as soon as the opération of the price restrictions was 
suspended, some of the défendants, although using the automatic 
dredger exclusively, put large quantities of seconds on the market, 
seem to show that it is unlikely that any one could tell upon which of 
two lots of the ware made in différent shops or in the same shop 
under différent conditions the hand dredger had been used and upon 
which the automatic. 

It follows that there is no respect in which every tub in the enamel- 
ing of which an automatic dredger has been used differs from every 
tub in the enameling of which the hand dredger has been employed. 
Whether the ware shall be well or ill made, whether it shall be dura- 
ble or the reverse, whether it shall be sightly or unsightly, dépends 
upon many circumstances of which the kind of dredger used to sprin- 
kîe the powder is only one, and probably not the most important. 
Much turns on the composition of the enamel. Each factory makes 
it according to its own formula, which it tries to keep secret. Per- 
haps none of the powders in use give complète satisfaction. Experi- 
ments for their bettering are continually being made. How control- 
ling a part the composition of the powder plays is shown by the ac- 
count given by one of défendants' witnesses of the disastrous results 
upon the ware of an expérimental change in the powder made since 
the first of the présent year by one factory. The liquid enamel or 
slush coat must be properly made and fîttingly applied. The fumaces 
must be adapted to the work to be donc by them. The appliances for 
putting the ware into the furnace and for taking it out again must 
be constructed, so that with little consumption of time and labor the 
work will be donc without damaging the délicate enamel not yet firmly 
fused upon its base. The castings must be well made and of the 
right kind of métal. It is quite possible that a new tool, appliance, 
•or process may be invented for the better doing of any one of them. 
Its use may improve the average quality or cheapen the average cost 
of the ware, or both. Every such an inventor, if he obtained a patent 
for his invention, would be as much entitled as Wayman to say at 
what price and upon what terms.men might deal in the finished article 
in some stage of the making of which his invention had been used. 

Défendants say that while it is true that the automatic dredger is 
a mère tool, used in only one opération of a number required for the 
making of the ware, and while it is conceded that merchantable ware 
can be made without its use, still the advantages of using it are sa 
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great that as ^ commercial proposition the ware cannot be made with- 
out it. It is unnecessary to consider what légal conséquences, if any, 
would foUow if the record sustained this claim. It does not. It is 
true certain witnesses say that in their judgment the automatic dred- 
gers hâve become necessities for the manufacture of the ware for 
commercial purposes. The record conclusively demonstrates that they 
are mistaken. Such concerns. as the J. M. Kohler Sons Company and 
the Iron City Sanitary Manufacturing Company hâve no rights under 
any df the patents. There is no évidence of their having inf ringed 
them. They make and sell the ware in large quantities in compétition 
with the iieensed manufacturers. Moreover, if the expérience of the 
concerns which had the right to use the patented dredger had con- 
vinced them that the ware could not without their use be made good 
enough and cheap enough to be sold in compétition with them, it is 
not conceivable that they should hâve gone to ail the trouble they 
did to induce those two cOncerns to take licenses. According to the 
défendants' présent . theory, the refusai to do so was tantamount to 
commercial suicide. If f actories without licenses could not make ware 
which could be sold in compétition with that made by those who had 
licenses, the fewer who had licenses the better for those who had. 

The ware is absolutely unpatented. Any one may sell it as freely 
as he may a loaf of bread. No one can tell by looking at a bathtub 
whether enameled powder has been sprinkled upon it by a patent dred- 
ger any more than any one who eats a loaf of bread can tell whether 
it has been baked in an oven with a patented grate, or who lights a 
kérosène lamp can tell whether in the process of refining a patented 
tooi has been used, or by taking a pinch of snufï can be sure that there 
was or not a patented mill used in grinding the tobacco. 

If agreements in this case are not violations of the Sherman act, 
similar agreements among ail the bakers of bread, the refiners of pe- 
troleum, the grinders of snufï will be légal, provided that somewhere 
in the process of making the bread, refining the petroleum, or grind- 
ing the snuff a patented tool has been used. The issue is important. 
It cuts deep. The record squarely présents it. It must be passed 
upon. The défendants say they hâve broken no law, even if ail that 
has thus far been said herein be true. They rely upon what they un- 
derstand to hâve been decided by the Circuit Court of Appeals of the 
Seventh Circuit in the case of Rubber Tire Wheel Co.v. Milwaukee 
R. W. Co., 154 Fed. 358, 83 C. C. A. 336. There the court said that 
no one can use a patented article without the consent of the patentée. 
He may fax his own conditions. It adds: 

"Whatever the terms the courts will enforee them provided only that the 
Ucensee Is not tbereby required to vlolate some law outside of the patent 
laws, like the doing of murder or' arson." 

The défendants ask : "Is not the légal title to the dredger patents in 
Wayman?" "May any use the automatic dredgers without his con- 
sent?" "May he not make what terms he will for his license to use 
them?" "Will not the courts enforee those terms, provided they do 
not call for the violation of some law outside the patent law, like 
murder or arson?" "Hâve the défendants committed murder or arson 
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or anything like either?" Making a price agreement differs widely 
in many fundamental respects from either murder or arson. The 
différence is so profound that it can be easier felt than accurately de- 
fined. It is not to be found in the circumstance that almost ail races 
of men hâve for countlèss centuries felt that murder and arson were 
highly immoral acts. It would not be difficult from the text of the 
criminal codes of many différent peoples at widely separated periods 
of the world's history, and from the writings and sàyings of ethical 
and religions teachers of divers creeds and races, to argue that for 
some thousands of years the vast majority of mankind has felt that it 
was also immoral to make a combina tion for the purpose of raising 
the priées of things of gênerai use. At ail times there has been a 
minority of shrewd and able men who hâve believed that such combi- 
nations were mefely the reasonable exercise of superior sagacity and 
f oresight. There never has been a time when most men, however 
much they disliked price agreements in things they bought, but did not 
sell, were not able td persuade themselves that there was nothing 
wrong in agreeing to keep up the priées of things they sold, but did not 
buy. It is not for us to say what the true ethical relation of the mo- 
nopolist to the community in which he lives is. In this country those 
who believe that he is a dangerous wrongdoer hâve in lawful manner 
written their convictions upon the statute book. The Sherman act f or- 
bids restraint of Interstate trade and attempts to monopolize it. He 
who does either may be punished, and that, too, in a way which the 
Législature seldom directs, unless the thing forbidden is felt by the 
majority of the people to be unethical if not highly immoral. The use 
by the Circuit Court of Appeals of the Seventh Circuit of murder and 
arson as illustrations of breaches of law which a patentée had no 
greater imiiiunity to commit than had any other man was accurate, 
natural, and striking. At a glance, every one could see that a patentée 
could not lawfuUy require his licensee tô commit either. Unfortun- 
ately some people hâve persuaded themselves that those illustrations 
were intended as limiting the violations of law which a patentée could 
not require to crimes which the ordinary man feels to be of the same 
gênerai type as murder and arson. Such, of course, was not the in- 
tention of the court. 

A patentée may not require his licensee to sell a patented oil which 
flashes below the minimum température prescribed by state law. Pat- 
terson v. Kentucky, 97 U. S. 501, 24 L. Ed. 1115. He may not au- 
thorize his licensee to prescribe and sell his patented medicine in a 
state which requires bf ail who write prescriptions that they shall hâve 
qualifications not possessed by the licensee. Jordan v. Overseers of 
Dayton, 4 Ohio, 295. Selling oil with a low flashing point or prescrib- 
ing patent medicine without having a state license to practice medi- 
cine would no more strike the average man as akin to murder or ar- 
son than would a combination to fix prices. In one respect they are 
like murder and arson. They are violations of law outside the patent 
laws. So is a combination in restraint of trade. What the court 
meant was what the court said — a patentée cannot require his licensee 
to violate a law outside of the patent law. Murder and arson are out- 



19Q 191 FEDHKAIi RBPOHTBB 

side the patent law. Every obligation which a patentée attempts to 
impose upon his licensee to break aay law outside oï the patent law 
is in that respect like a requirement to commit murder or arson. In 
the nature of things such must be the law. A patentée is as much 
subject to the laws of the land as is any other man. From one spécial 
application of one class of laws he is exempt. At common law and 
by statute monopolies are unlawful. At common law and by statute 
a man who invented a new and useful thing might be given a right 
which would enable him for a limited time effectually to monopolize 
iti The courts hâve said that this right to monopolize what he in- 
vented cannot be taken from a patentée by state laws. They say it 
bas not been taken away by Congress. Ail men know that Congress 
never intended when it passed the Sherman act to change the patent 
law. It did not do so. 

[4] The patentée may, in spite of that law, monopolize for the term 
of his patent the thing which he or his assigner invented. Neither at 
common law nor in this country by statute bas he ever had a right to 
monopolize anything else. As to ever)rthing not validly claimed in his 
patent he is as other men. If by the common law or the statutes of 
the State or by the enactments of Congress men are forbidden to re- 
strain trade or to monopolize it, a patentée may not restrain trade or 
attenipt to monopolize it in anything except that which is covered by 
his patent. 

[8] A patent is a grant of a right to exclude ail others from mak- 
ing, using, or selHng the invention covered by it. It does not gîve a 
right to the patentée to sell indulgences to violate the law of the land, 
be it the Sherman act or another. The right to exclude others is 
the property of the patentée. It is his very own. He may do with it 
as he will. A very rich man may bave $100,000,000 of cash. It is 
his property. It is his very own. He may do with it as he will. 
Neither one of them can use his property to bring about a violation 
of law. A patentée who monopolizes his invention breaks no law. He 
who uses his property right to exclude others from the making, sell- 
ing, or using his invention, for the purpose and with the effect of mak- 
ing a combination to restrain trade in something from which his pat- 
ent gives him no right to exclude others, does break the law. He 
breaks it precisely as the individual défendants in the Standard Oil 
and American Tobacco Companies broke it. They had the same right 
to use their brains, their capital, and their crédit as they thought best, 
as hè had to use his right to exclude ail others from making, using, or 
selling automatic dredgers. He was subject to the same limitations 
as they were. They could not lawfully use their brains, their money, 
and their crédit to restrain trade in petroleum and tobacco. He can- 
not use his patent rights to restrain trade in unpatented bath tubs. 

-The défendants hâve pressed upon our attention many cases in the 
Circuit Courts and in the Circuit Courts of Appeal. Many of them 
hâve upheld the right of a patentée to fix the price below which a pur- 
chaser from him of patented articles may not sell those articles. In 
sonie of thèse cases it bas been held that one who sells at a lower 
price thereby becomes an infringer, and that the fédéral courts havé 
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jurisdiction of a suit brought against him on account of such sale. 
irrespective of the amount in controversy or the citizen ship of the par- 
ties. Edison Phonograph Co. v. Kaufmann (C. C.) 105 Fed. 960; Edi- 
son Phonograph Co. v. Pike (C. C.) 116 Fed. 863; Victor Talking 
Machine Co. v. The Pair, 123 Fed. 424, 61 C. C. A. 58; National 
Phonograph Co. v. Schlegel, 128 Fed. 733, 64 C. C. A. 594; New Jer- 
sey Patent Co. v. Schaefer (C. C.) 144 Fed. 437; Id. (C. C.) 159 Fed. 
171; Rubber Tire Wheel Co. v. Milwaukee R. Co., 154 Fed. 358, 
83 C. C. A. 336; Goshen Rubber Works v. Single Tube A. & H. Tire 
Co., 166 Fed. 431, 92 C. C. A. 183. The Suprême Court has in sev- 
eral récent cases expressly said that it was not to be understood as 
expressing any opinion as to whether such restrictions when applied 
to patented articles were or were not valid. Dr. Miles Médical Co. 
V. John D. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 
502; Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. Ct. 722, 52 
L. Éd. 1086. Wayman did not sell patented dredgers on condition 
that the purchasers should not resell them below a fixed price. The 
question of whether such restrictions upon the sale of patented articles 
are valid is not before us. We neither décide it nor intimate any opin- 
ion upon it. 

In a number of cases the owner of a machine patent has licensed 
others to use the machine on condition that they would buy certain 
unpatented things upon which the machine operated exclusively from 
the patentée. Those conditions hâve been held valid by a number of 
courts. Persons who with knowledge of the terms of the license hâve 
sold to the licensee some of the unpatented things to be used on the 
patented machine hâve been held liable for contributory infringement. 
Heaton Peninsular Button Fastening Co. v. Eurêka Specialty Co., 77 
Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; Rupp, Wittgenfeld Co. 
V. EUiott, 131 Fed. 730, 65 C. C. A. 544; A. B. Dick Co. v. Henry 
(C. C.) 149 Fed. 424; ^oUan Co. v. Harry H. Juelg Co., 155 Fed. 
119, 86 C. C. A. 205; Crown Cork & Seal Co. v. Brooklyn Bottle 
Stopper Co. (C. C.) 172 Fed. 225; Crown Cork & Seal Co. v. Stand- 
ard Brewery (C. C.) 174 Fed. 252. In the case of Cortelyou v. 
Johnson, 145 Fed. 933, the majority of the Circuit Court of Appeals 
for the Second Circuit declined to hold that a third person who with 
knowledge of the Restriction sold to a licensee ordinary articles of 
commerce to be used upon the licensed machine was a contributory 
infringer. Ail the judges held that in the particular case there was 
not sufficient évidence that the défendant made the sale with knowl- 
edge as to the terms of the license, and the use to be made of the ink. 
The Suprême Court affirmed the décision below on the ground of 
want of sufficient évidence of notice. It expressly refused to express 
any opinion as to whether the défendant could hâve been held had no- 
tice been shown. Cortelyou v. Johnson, 207 U. S. 196, 28 Sup. Ct. 
105, 52 L. Ed. 167. A patentée may or may not be entitled to obtain 
his pay for his patented machine in whole or in part by stipulating 
that he shall hâve the sole right to furnish material to be used with 
it. We express no opinion upon the question. It would hâve been 
presented in this case had Wayman bargained with the corporate 
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défendants tHat they should buy a.11 their enameling ppwder from him. 
Such a bargain would hâve been a ver y différent one from that novir 
before us. The purppses aimed at by such a bargain, the relations 
amopg the défendants, and between them and the public would hâve 
ail been unlike those shown in the record. 

What has been said is sufficient for the détermination of this case. • 
The, ware is not patented. The agreements or licenses attempt to fix 
the price of unpatentèd ware and to monopolize the trade in it. The 
f act that Wayman had a patent on sbmething else, even though it was 
a tool used in one step of the making of the ware, gives neither him 
nor his licensees the right to restrain interstate trade in the ware. 
The ownership of a patent for a tool by which old, well-known, and 
unpatentèd articles of gênerai use can be more cheaply made gives 
no right to combine the makers and dealers in the unpatentèd articles 
in an agreement to make the public pay more for it. The first and 
second sections of the Sherman act, "when taken together, embraced 
every conçeivable act which could possibly corne within the spirit or 
purpose of the prohibitions of the law without regard to the garb in 
which such acts were clothed. * * * j^ yie^y of the gênerai lan- 
guage of the statute and of the public policy which it manifested, there 
was so possibility of frustrating that policy by resorting to any dis- 
guise or subterfuge of form, since resort to reason rendered it im- 
possible to escape by any indirection the prohibitions of the statute." 
United States v. American Tobacco Co.,- 221 U. S. 181, 31 Sup. Ct. 
648, 55 L. Ed. 663. In what has been said it has been assumed that 
Wayman was the real and substantial owner of the patents. That 
scheme was his. That his purpose was merely to make money for 
himself by selling to the corporate défendants indulgences to sin 
against the Sherman act. 

The government contends that this was not the real situation. In 
its view there is nothing before the court except an ordinary combina- 
tion to raisë and maintain wholesale and retail priées and to force ail 
the makers and dealers in the country into it. Wayman, it says, was 
nothing more than the ordinary promoter. The patents served the 
purpose of the certificate of incorporation from New Jersey or Dela- 
ware used when the combination became a consolidation. We hâve 
not discussed.this branch of the case. We will not. We refrain from 
doing sOi not because it would not be pertinent. ÎH would. Ordinarily 
it would réceive full considération. Unusual circumstances shown 
by the record make it inexpedient and even improper to do so, if the 
case can be disposed of without commenting upon that aspect of it. 

[5] Some months after thèse proceedings were begun the grand 
jury of the United States for the Eastern District of Michigan re- 
turned indictments against many of the défendants. They were 
charged with violating the Sherman law. The acts alleged against 
them there are the same which are made the ground of the équitable 
relief hère a.s|ced for. The défendants hâve moved that further pro- 
ceedings herein be put off until the criminal case has been finally dis- 
posed of, and that the taking of testimony be then reopened. It is 
urged that the individual défendants should in justice to themselves 
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testify fully and freely. It is said thàt this they dâre not now do. 
They fear that something to which they swear in the civil proceeding 
may be used in the criminal to their hurt. This motion we cannot 
grant. The Sherman act provides for both civil and criminal proceed- 
ings. The Attorney General must décide whether and when either 
or both shall be brought. To postpone finding an indictment until 
after a pétition for an injunction had upon final hearing been granted 
or dismissed would be frequently, if not usually, to wait until after 
the period of limitations had expired. To refuse to décide the equity 
cause so long as the criminal charge had not been finally disposed of 
might leave the public to suffer for years from what the Attorney 
General believed to be a harmful interférence with its rights and in- 
terests. The courts cannot, unless in exceptional cases, say that ei- 
ther must wait upon the other. A court of equity has a wide discré- 
tion. There may be circumstances which would justify its refusai 
finally to act until after the indictments had been tried. In our view 
such circumstances are not found hère. The fact that many of the 
défendants are now under indictment makes it our duty to be careful 
not to say anything which might be used either to their préjudice or 
to that of the government in the impending criminal trial. Some 
minor questions affecting particular défendants are to be passed upon. 

[6] The Colwell Lead Company says it is not engaged in inter- 
state commerce. In our view it is. It makes its ware in New Jersey. 
It sends it to warerooms in New York City and in Worcester, Mass., 
and there sells it. Its trade extends over several states. It allèges 
that it had no part in any of the negotiations leading up to the forma- 
tion of the scheme, that it did not exécute a license agreement until 
some three weeks after the other corporate défendants, and that, then, 
it refused to bind itself to charge the resale prices. It was consulted 
through its président some time before any of the agreements were 
actually entered into or before their précise terms were definitely set- 
tled. He then gave a gênerai approval of the plan. Neither he nor it 
appear to hâve donc anything further until after the others had 
signed up. 

Some months before the Standard Sanitary Manufacturing Com- 
pany, which until May 4, 1910, owned the basic automatic patent, had 
given the Colwell Company a revocable license to use the dredger. 
The latter wanted Wayman to renew the license. It apparently did 
not want it badly enough to be willing to bind itself to charge the uni- 
form resale prices of the New York City plumbers to whom it sold a 
large part of the ware. Wayman finally agreed in writing that, if it 
would take a license, he would try to get from the commission of the 
corporate défendants leave to eut thèse prices whenever it found 
that maintaining them would seriously handicap it. If the commission 
would not let the Colwell Lead Company do so, the latter on 10 days' 
notice could terminate the agreement. It would appear that it became 
a party to the combination to an extent sufficient to entitle the govern- 
ment to injunctive relief against it 
191 F.— 13 
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[7] The évidence shows that two of the indîvîdual défendants, 
namely, Bert O. Tilden and George W. Franzheim, secretaries of the 
Colwell Lead and the Wheeling Enameled Iron Companies, respec- 
tively, had no part in forming the combination. They did not do any- 
thing in connection with it, except to attest in their oiBcial characters 
papers exeeuted by their corporations. As to them the pétition should 
be dismissed. Against the other défendants, corporate and individual 
the government is entitled to injunctive relief substantially as prayed 
for. In view of the pendency of the criminal case, ail characterization 
of what the défendants hâve donc not necessary to the effectiveness 
of the decree should be omitted from it. The government may sub- 
mit a draft of a decree to the counsel for the défendants. If an 
agreement cannot be speedily had, we will upon application fix an 
early day for its settlement. 

GOFF, Circuit Judge (dissenting). I cannot assent to the conclu- 
sion reached by the court in this opinion. The facts established by 
the testimony, considered in the light of the law applicable thereto, 
compel me to conclude that the allégations of the pétition hâve not 
been sustained. 



MARCONI WIRELESS TELEGRAPH CO. v. NEW ENGLAND 
NAVIGATION CO. 

(Circuit Court, S. D. New York. October 16, 1911.) 

1. Patents (§ 310*) — Sun roK Infeingement— Demubreb to Bill. 

In a suit for Infrlngement ol a patent, the défense of lâches, or that 
the patent Itself Is vold for uncertalnty, does not usually constltute 
ground for demurrer, but is a matter to be determined on the hearing. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 310.* 

Lâches as a défense In sults for Infrlngement, see notes to Taylor v. 
Sawyer Spindle Oo., 22 O. G. A. 211 ; . Richardson v. D. M. Osborne & 
Co., se C. C. A. 613.] 

2. Patents (§ 310*) — Suit fob Infringembnt— Demuebeb to Bill. 

The objection that a blll for Infrlngement does not allège whlch of 
the clalms of the patent are relied on is not ground for demurrer, but 
should be taken by motion to require complainant to spedfy such claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

In Equity. Suit by the Marconi Wireless Telegraph Company 
against the New England Navigation Company. On demurrer to bill 
for infringement of patent. Overruled. 

Betts, ShefEeld, Bentley & Betts, for complainant. 
Charles M. Sheafe, Jr., for défendant. 

•For otber cases see sama toplc & i duubbb lu Des. b Am. Digs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. [1] The first ground is that, by rea- 
son of lâches appearing on the face of the bill, complainant is estopped 
from asserting any rights under the patent. The question whether or 
not there has been lâches is one which may best be determined upon 
proofs of facts and circumstances. 

The second ground is that six years has elapsed since complainant 
was entitled to bring the suit. The complaint allèges that défendant 
has infringed at divers times since March 6, 1905 (the date of the 
patent). Défendant construes this as an allégation that the first act 
of infringement was committed on March 6, 1905. The language of 
the bill does not require such construction. 

The fourth and fi^h grounds are that the spécification is ambigu- 
ous, misleading, and confusing, and that there is a needless multipli- 
cation of nebulous claims, which are deceptive and misleading to the 
public. Whether or not there is any force to thèse criticisms of the 
spécifications and claims can be determined oniy when the court is 
advised as to the state of the art at the time the patent was granted. 

[2] The final ground is that the bill is vague, indefinite, and uncer- 
tain, because it fails to allège which of the 20 claims are supposed to 
be infringed. The objection, however, should not be raised by demur- 
rer, but by motion, made at the proper time, to hâve complainant in- 
d'icate on which claims it relies. 

The demurrer is overruled, with leave to answer in 20 days. 
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T. B. WOOD'S SONS CO. v. VALLEY IRON WORKS, 

(Circuit Court, M. D. Pennsylvania. October 19, 1911.) 

No. 52. 

1. Patents {§ 328*) — Validitt and Invention— Shaft Hanqeb. 

The Wood Patent, No. 790,609, for a shaft hanger, was net antieipated, 
and aiscloses patentable novelty and invention, Also held infringed. 

2. Patents (§§ 32, 58*) — Invention and Anticipation— Pbestjmptions and 

BuRDEN or Proof. 

A patent Implies novelty and Invention, and the burden at proof rests 
npon one attacking Its valldlty to establish anticipation or laclî of In- 
vention beyond a reasonable doubt. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 35, 36, 75 ; Dec. 
Dlg. §§ 32,. 58.* 

Presumptlons and burden of proof of Invention, see note to American 
Sulphlte Pulp Co. V. De Grasse Paper Co., 87 C. C. A. 264.] 

3. Tba0e-Mark8 AND Tbade-Names (i 70*) — Unfaie Compétition. 

A case of unfair compétition Is not made out wbere there Is no évi- 
dence of an Intention to def raud or decelve on the part of défendant and 
the resemblance between his product and ccrmplalnant's Is not such as 
to decelve the class of persons who buy such products. 

[Ed; Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dlg. § 70.» 

nqfalr compétition In use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 0. 0. A. 
376.] 

In Equity. Suit by T. B. Wood's Sons Company against the Valley 
Iron Works. Decree for complainant. 

Prindle & Wright, for complainant. 
Brock, Beeken & Smith, for défendant. 

WITMER, District Judge. This is a suit in equity, in the ordinary 
form, for an injunction, andi for an account'of profits and damages 
for infringement of letters patent, No. 790,609, granted May 30, 1905, 
to Charles O. Wood, and assigned to complainant, for improvement in 
shaft hangers, and for an injunction to restrain the défendant from 
simulating the distinctive appearance and design of complainant's shaft 
hanger, and an accounting for profits and damages received from or 
sufïered because of such simulation of appearance and design. The 
invention of the patent in suit relates to shaft hangers, or brackets, 
adapted to be hung from the rafters of a machine shop or factory, 
to form bearings to support a shaft at intervais. It is highly désirable 
to be able to bring ail the bearings, formed by a row of shaft hangers, 
into perfect alignment, so that the shaft held by them shall not be 
bent in any manner, and hence shall be free to turn with the least 
possible friction. Any lack of alignment of shaft hangers would cause 
heating of the bearings and shaft, and waste of power, if not actual 
stoppage of the machinery. The rafters are unavoidably sufficiently 
irregular to throvif the most perfect shaft hangers out of line. Shaft 
hangers are, therefore, ail made with a bearing-box, more or less ad- 
justable on the frame of the shaft hanger, so that after the frame has 
been fastened to the rafters, as nearly in accurate position as possible, 

'For other cases gee same toplc & § nuiibbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the bearing-box may be adjusted on the frame to bring the bearing 
into more accurate alignment than is possible or convenient in securing 
the shaft hanger, as a whole, to the rafters. It is said that the object 
of the invention of the patent in suit is to provide a shaft hanger of 
few parts, comparatively, and yet capable of every possible adjustment 
of the bearing-box relative to the frame of the shaft hanger which 
could be obtained by the utmost complication of parts, yet simple and 
cheap. The spécifications clearly and fully describe the invention, as 
it also appears in the accompanying drawing, in languagé and fprm, 
as follows: 
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"In carrying my Invention Into practlce I provide a base A, such base be- 
Ing adapted to be fastened ta a portion of the building, such as the Jolsts, 
and for bucIi purpose having slots elongated in the direction of the length 
of the base, so that bolts can be passed through such slots and secured to the 
rafters, the slots permltting the hanger to be shlfted on the rafter wlthout 
changlng the position of the bolts. From the base descend arms a, whlch are 
connected by a cross-arm a' at a point above their lower ends. A cap B la 
secured by bolts D to the free ends of the arms o, and the bearlng-box Is 
supported in the space inclosed by the arms A and a' and the cap B. The 
cap B has formed in It a vertical socket 6, in whlch is an internai sorew- 
thread. A preferably hoUow screw or plunger E is mounted In the socket l) 
and supports the lower slde of the bearlng-box upon Its upper end. The 
boit E bears agalnst a surface c upon the under slde of the bearlsg-box, which 
surface Is counter-âunk or is surrounded with a rib to prevent the escape 
of the box from engagement with the ends of the boit E, and whlch surface 
Is curved transversely to the end of the box, so that the box can rock upon 
the end of the screw or plunger E with the shaft to accommodate Itself to 
the latter. By maklng the screw E hollow it can be made of the necessary 
dlameter to give It strength with the use of a comparatively small amount of 
métal. For the purpose of turning the screw E its lo'wer end is made poly- 
gonal In cross-section, so that It may be engagea by a wrench. A set-screw 
h' Is threaded into the wall of the socket 6 to fasten the screw E in the de- 
sired position. The arm a' is provided with a socket o^, whlch Is slmilar to 
and preferably in Une with the socket &, and a screw or plunger F, stmilar! 
to the screw or plunger E, in the socket a^ and engages a surface c' on thte 
upper slde of the bearing-box, which surface is simllar to the surface c, before 
meutloned. The surface c and c' are struck from a common ceuter, so that, 
in effect they form, with the screws or plungers E and F, a bail and socket 
joint. The screws or plunger E and F, havlng a broad bearlng on the bear- 
ing-box, support themselves, so to speak, on such box, so that there is little 
or no tendency for them to tilt laterally or get out of Une with each other, 
as in the case with slender or round-polnted screws, and they thus form a very 
rigld support for the box. 

"In order to provide for the latéral adjustment of the bearing-box relative 
to the hanger, the arms a are provided with vertlcally-elongated slots a^) 
which slots are approxlmately on a level with the bearlng-box. The said 
slots are larger at their inner ends than at their outer ends to form a seat 
or shoulder a*, that Is adapted to support a nut Q, through which is threaded 
a boit U, that bears upon the slde of the bearing-box. A nut-lock I is pre- 
ferably provided upon the screw H to secure the boit in any deslred position. 

"Havlng thus descrlbed my invention, what I claim is: 

"1. In a shaft-hanger, the combination of an open frame, upper and lower 
vertical screws threaded In sald frame, a bearlng-box supported betvveen said 
screws and having on its upper and lower sides cyllndrlcal surfaces whose 
axes are transverse to the axis of the bearlng, said surface belng engaged by 
sald screws belng surrounded by flanges, said engaging ends of said screws 
belng flat and of sufflclent wldth to prevent rotation of sald bearlng-box on 
the shaft, and horizontal screws In the frame whose ends engage the sldes 
of the box. ., 

"2. In a shaft-hanger, the combination of an open frame, upper and lower 
vertical screws threaded in said frame, a bearing-box supported between said 
screws and having on Its upper and lower sldes cyllndrlcal surfaces whose 
axes are transverse to the axis of the bearlng, said surface being engaged 
by said screws and belng surrounded by flanges, sald engaging ends of sald 
screws being flat and of sufflclent wldth to prevent rotation of sald bearlng- 
box on the shaft, and horizontal screws In the frame, whose ends engage the 
sldes of the box, the horizontal screws being adjustably mounted in vertical 
slots in the frame." 

After filing the bill, but before hearing and awarding- of a tem- 
porary injunction, the défendant withdrew from the market his hanger 
which the bill claimed embodied an infringement of the claim of the 
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patent in suit. The défendant admits such infringement, and in his 
brief counsel suggests that, "the injunction in this case might well 
be made permanent in se far as the original hanger, which was made 
before the temporary injunction issued, is concerned, if the court 
should find that the patent in suit is valid in view of the prior art." 

[ 1 ] The défendant has bound into the record certain prior patents 
referred to in his answer to be considered by the court as évidence 
on proof of anticipation. Among them, the Stratton, Matthews, 
Hubbard, Smart, Dierker, McCormick, Marmon, Hyatt, and Hol- 
lowell, fail to disclose, among other things, the horizontal screws for 
adjusting the bearing-box horizontally and holding it in its adjusted 
position. Each of thèse patents also fail to disclose some other es- 
sential feature of the construction, forming the subject-matter of the 
patent in suit. Their very remote embodiment of the material prin- 
ciple, involved in the patent in suit, absolves the court from an at- 
tempt to distinguish them. The remaining patents likewise intro- 
duced into the case, upon which the défendant places more reliance, 
the Johnson, Crowell, and Jacquin, while disclosing constructions in 
which the boxes are vertically and horizontally adjustable, each in- 
volve éléments which are more complicated and less efficient than 
those of the Wood patent. 

In the Johnson patent, the screws do not directly engage the bear- 
ing-box and are not relatively as large as in the Wood, but a séries 
of plugs or blocks interpose between the box and the screws, being 
fitted in sockets in the frame. This involves complication and ex- 
pense, and a possibility of losing parts through shipment. Moreover 
the surfaces on the box, against which the plugs bear, are not sur- 
rounded by flanges or shoulders adapted to engage the ends of the 
plugs and prevent displacement of the box. The displacement of the 
box is to be prevented by the slightly rounded contacting surfaces 
of the blocks and plugs, which undoubtedly will prove very insecure 
since the rounding is necessarily slight. The screws could not be 
made to engage the box securely, because if hollowed the end of it 
engaging the cylindrical surface of the box could only engage the 
full surface in one position of rotation, and the moment it was at- 
tempted to turn it for adjustment the screw would not fit the rounded 
surface, the hollow of the screw coming crosswise to the rounding 
of the box surface. 

The Crowell patents are like the Johnson except that the latéral 
screws directly engage the box; otherwise, Crowell's embodies ail 
the objectional features of the Johnson patent. In the Crowell patent_ 
No. 278,404, the screws D and D' hâve a very insecure hold on blocks 
C, the entire strain of any displacement, lengthwise of the box, fall- 
ing upon the little pins C, shown in Figures 1 and 4, is liable thereby 
to break or tip them out of their sockets. 

The Jacquin patent is very complicated and impracticable in its 
construction, and while ail the four movements of the Wood hanger 
can be accomplished, the construction is very différent from it in 
its essential parts. Some of the éléments of the claims of the patent 
in suit are entirely wanting. 
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The language of the complainant's expert fully expresses my con- 
clusion that none of thèse prior constructions embodies either the prin- 
ciple or the substance of either of the claims of the Wood patent ; that 
in none of them do I find an embodiment of the construction defined 
in either of the claims of it, or the substantial équivalent thereof . 
' The défendant has introduced seven shaft hangers as physical ex- 
hibits (Ç, D, E, F, H, L, M), photographs of which are contained in 
the record. The hangers (Exhibits C, F, H, L, and M) hâve no pro- 
visions for latéral bodily adjustnient of the bearing box, as provided 
in the hangers in suit. They deserve to be placed in class with the 
Stratton, Matthevirs, Hubbard, Smart, Dierker, McCormick, Marmon, 
Hyatt and Hollowell patents as wanting the embodiment of the sub- 
ject-matter ôf the claims of Wood's patent. Hangers D and E are 
similar to the Johnson and Crowell patents in that each hanger has 
a box both vertically and horizontally adjustable, being supported be- 
tween a pair of vertically arrangea screws and a pair of horizontally 
arranged screws. Thèse hangers, however, diflEer from the prior 
Johnson and Crowell hangers, since in no instance is a block or plug 
arranged between the screws or any of them, and the box, and the 
boxes are not provided with upper or lower cylindrical surfaces to 
facilitate the tilting of the box in a vertical plane. In neither case 
are the vertically arranged screws relatively large and arranged to 
hâve their flattened ends engage the laterally extended parallel bear- 
ing surfaces on the box, so that the latter may be shifted in a hori- 
zontal direction without disturbing the large vertical screws, the 
box being, nevertheless, firmly supported in each of its adjusted posi- 
tions, according to the construction of the Wood patent. None of 
the exhibit hangers, therefore, it appears embody a combination of 
the essential éléments of the claims of the patent in suit, either in 
substance or in fact; and none of the prior constructions patented or 
otherwise, embodies the substantial équivalent of the subject-matter 
of the claims or constructions which is as efficient or has ail of the 
advantages of the construction defined in thèse claims. That their 
invention is new and useful, and the resuit of an inventive act, is 
beyond doubt. This conclusion is furthermore supplemented by the 
presumption of the validity of the patent therefor, which can only 
be overcome by convincing proof of a positive character necessary 
to convict of crime. 

[2] "The défendant is an admitted infringer. The complainant's 
patent implies novelty and invention ; the burden of proof to establish 
prior use and want of novelty is upon the défendant. Cantrell v. 
Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017. And every 
reasonable doubt should be resolved against him." Charmbury v. 
Walden (C. C.) 141 Fed. 373. The proof required is absolutely want- 
ing, even after giving fuU weight and considération to the exhibits 
offered in évidence, without attempt to explain by expert testimony 
their relations to the patent in suit. 

[3] Another feature of this case is that of unfair compétition. The 
bill allèges thât complainant's hanger has a distinctive appearance by 
which the trade hâve learned to know the product of the complain- 



GREEN V. HEINZ-WANDNEK X-RAT TUBE OO. 201 

ant, which it charges the défendant with simulating. This may ail 
be true, but it does not appear that any one was deceived thereby, 
or that the complainant has been inconvenienced or made to suffer 
by reason thereof. Nor has it been shown that the défendant at- 
tempted thereby to palm off his goods with intent to defraud. This 
could and should hâve been proven, if such was the case. It further- 
more appears that, before complainant placed his hanger upon the 
market, others hâve been manufacturing hangers of similar appear- 
ance, distinguished only, as in case of defendant's, by their distinc- 
tive trade-names. Both the defendant's and complainant's hangers 
hâve such distinctive names, and if the complainant desires to further 
impress his personality upon his product he will find a way to do so. 
The language used by the court in the case of Dunlap v. Wilbrandt 
Surgical Company, 151 Fed. 223, 80 C. C. A. 575, is very apropos, 
and expresses the conclusion of the court: 

"We fail to discover lu the record any évidence of fraudulent Intent on the 
part of défendants to palm off thelr goods an the public as the goods of the 
complainaijt. • * * xhe gênerai resemblance was not such as to decelve 
the class of persons who would naturally be expected to be interested In or 
purchase articles of this charaeter. Moreover, those of the complainant were 
permanently marked as issuing from 'The Globe Mfg. Co., Battle Creelc, Mich- 
igan, U. S. A.,' while those of the défendants were as Indelibly marked 'O. 
Q. Holman, La Grange, 111.' The name 'Globe' appeared upon the former and 
the name 'Eurêka' upon the latter. Thus far the défendants did not offend. 
* * • The Uterature used by the defendant's advértising was equally dis- 
tinguishable from that of the complainant ; in fact, so much so as to relieve 
them from the slightest imputation of unfair deallng In that particular." 

The conclusion of the court is that the patent is valid, and that 
the claims thereof hâve been infringed by the manufacture and sale 
of defendant's shaft hanger. It follows that the complainant is, in 
this particular, entitled to the relief sought by its bill, and that de- 
fendant should be enjoined from further infringement, which is ac- 
cordingly so ordered and adjudged, with cost of suit to be taxed 
against the défendant. The usual référence may be had, if desired, 
by complainant. The other and further relief sought by the bill is 
denied. 



GREEN V. HEINZ-WANDNER X-RAT TUBE 00. 

(Circuit Court, N. D. Illinois, B. D. August 4, 1911.) 

No. 30,411. 

Patents (§ 328*) — Infbingembnt— Vactjum Tubes. 

The Sayen patent, No. 594,036, for an Improvement In hlgh vacuum or 
Roentgen ray tubes, claims 2 and 3 held infringed on a motion for pre- 
liminary injunetion. 

In Equity. Suit by Henry Green against the Heinz-Wandner 
X-Ray Tube Company. On motion for preliminary injunetion. 
Granted. 

•For other cases see same toplç & | ntjmbeh if Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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Linthicum, Belt & Fuller (H. E. Hart, of counsel), for complainant. 
Offield, Towle, Graves & Offield (James R. Ofïield, of counsel), for 
défendant. 

KOHLSAAT, Circuit Judge. Complainant moves for an injunc- 
tion in limine restraining défendant from infringing claims 2, 3, 4, 5, 
6, and 7 of patent No. 594,036, granted to Queen & Co., assignées of 
Henry L,. Sayen, on November 23, 1897, for an improvement in high 
vacuum or Roentgen ray tubes, on application filed April 29, 1897, and 
the invention was carried back by Sayen to February 15, 1897. 

Claims 2 and 3 of the patent in suit were sustained by this court 
in Queen & Co. v. Friediander & Co. et al. (C. C.) 149 Fed. 771, as 
also in several other'suits in other districts. It was there held that 
the Siemens & Halske German patent No. 91,025 and the Swiss patent 
to Zehnder, published March 15, 1897, could not avail as against that 
in suit. The claim of defendant's counsel that thèse patents are a 
part of the prior art to the extent that they may be used to limit or 
narrow the claim of the Sayen patent is not deemed supported for the 
purposes of this hearing. Hère, the patent to Sayen is assumed to be 
valid for what it purports to cover. 

Defendant's device difïers from that of Sayen only in the length of 
its spark-gap and in its unadjustableness. It is a fixed terminal on a 
fixed regulating terminal. When it opérâtes at ail, it opérâtes just as 
Sayen's device does, and can be read upon claims 2 and 3 of the Sayen 
patent, givipg a fair construction to the word, "proximity," in those 
claims. It is a device for automatically regulating high vacuum tubes. 
The record as presented fully sustains such conclusion. Whether de- 
fendant can on final hearing dispel this conviction of the court seems 
doubtful. At any rate, it is deemed amply supported by the showing 
now made. 

The temporary injunction is granted. 



MOSS & CO. V. McCARTHT et al. 

(Circuit Court, N. D. Oallfornla. September 27, 1911.) 

1. Injunction (§ 105*) — Scope of Relief— Institution and Pbosecution or 
Criminal Charges. 

Where a bill to enjoln the enforcement by municipal authoritles of an 
ordinance against bucket shops, while nominally against certain threat- 
ened aets o£ the mayor and chlef of police, was In reallty a bill to re- 
strain the institution and prosecution of criminal charges against com- 
plainant, or its servants, agents, and patrons, for misdemeanors created 
by the ordinance, it was unsustainable under the rule that equlty has no 
gênerai power to interfère to stay criminal proceedings unless Instituted 
by a party to a suit already pending before It, and to try the same rlght 
that la In issue there, or to prohlbit the invasion of the rlghts of prop- 
erty by the enforcement of an unconstitutional law. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 178, 179 ; 
Dec. Dig. § 105.* 

Kestraining criminal proceedings, see note to Arbuckle v. Blackburn, 
51 0. G. A. 133.] 

•For other cases see same topic & § numbek lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. iNJUNOTiow (S 105*) — Cbiminal Pboceedinqs— Eqditt Jubisdiction— In- 

vasion OF Peopebtt Rights. 

Where a suit was Instituted agalnst the municipal authoritles of a 
City to restrain the enforcement of a criminal ordlnance prohiblting buck- 
et shops, an allégation that complainant had Invested large sums of 
money In renting and fltting UP offices In such clty and elsewhere, and 
that the défendant mayor had stated and threatened that he would de- 
stroy complainant's business, and that the chlef of police had threatened 
to enforce the ordlnance by making a raid on plalntifTs place of business 
and arrestlng plaintlfC's patrons and tearlng down the office appurtenanc- 
es, etc., not within the contemplation of the ordlnance, was Insufficient to 
justify équitable relief on the theory that an injunctlon was necessary 
to restrain a threatened invasion of property rights. 

[Ed. Note.— For other cases, see Injunctlon, Cent Dlg. | 177 ; Dec. Dlg. 
i 105.*] 

3. INJUNCTION (§ 105*) — PENAL OeDINANCB— EnFOBCEMENT— INJUET TO PBOP- 

EBTY RIGHTS. 

The threatened invasion or injury to property rights essential to sus- 
tain a bill for an injunctlon to restrain the enforcement of a pénal ordl- 
nance must be an injury whlch naturally and necessarily follows the 
threatened enforcement of the ordlnance, and not a loss, damage, or dét- 
riment flowing merely Incidentally or consequentially therefrom, through 
the arrest and prosecution of the person threatened. 

[Ed. Note.— For other cases, see Injunctlon, Cent. Dlg. S 17T ; Dec. Dlg. 
{ 105.*] 

4. Injonction (f 105*) — Pénal Obdinance— Enfobcement. 

That défendants may be frequently indlcted for violation of a pénal 
ordlnance constitutes no reason why a fédéral court of equlty should 
assume to interfère wlth the ordinary course of criminal procédure in the 
State court by granting an injunctlon restraining the enforcement of the 
ordlnance on the claim that It was unconstitutlonal. 

[Ed. Note. — For other cases, see Injunction, Dec. Dlg. § 105.*] 

5. CouETS (§ 493*) — JuEisiiiCTioN— Fbaud. 

Complainant, a Nevada corporation, operating bucket shops in Call- 
fornla, flled a bill in equlty to restrain the municipal officers of San 
Francisco from enforclng a pénal ordlnance prohiblting bucket shops on 
tlie ground that the ordinance was unconstitutlonal. Before filing the 
blll, a suit of preclsely the same nature and purpo'se and seeklng the 
same relief was commenced in the state court by a corporation of the 
same name as complainant, but alleging Itself to be a Callfornla corpora- 
tion. The parties défendant to both suits were the same, and both com- 
plalnts were verlfled by the same Indivldual. The state court denied a 
motion In the state suit for an injunctlon pendente llte on May ,31st, but 
at the request of the plaintifï temporarlly restrained the enforcement of 
the ordlnance untll June 6, 1911, and durlng the pendency of such tem- 
porary stay complainant flled its articles in Nevada on June 2d, and on 
June 3d, while the action was still pending in the state court, flled the 
présent bill. Held to conclusively show an attempt to eonfer jurisdlction 
on the fédéral court by fraud, and, the state court havlng flrst taken ju- 
risdlction, the complainant's bill could not be malntained. 

[Ed. Note.— For other cases, see Courts, Cent, Dig. §§ 134G-1353; Dea 
Dig. § 493.» 

Confllct of Jurisdiction wlth state courts, see note to Louisville Trust 
Co. V. City of Clncianati, 22 C. C. A. 356.] 

In Equity. Bill by Moss & Co., against P. H. McCarthy and oth- 
ers. Dismissed. 

•For other ca»«< se* euae topic & { hvmbbb In Dec. & Am. Dle>. 1907 to'date, * Rep'r laimm 
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L. S. Melsted and Edwin H. Williams, for compkînant. 
Gharles M. Fickert, Dist. Atty., and Aylett R. Cottbn, Jr., Assf. Dist, 
Atty., for défendants. 

VAN FLEET, District Judge. This is a bill in equity seeking to 
enjoin the enforcement by the municipal authorities of the city and 
couniy of San Francisco of an ordinance passed by its board of super- 
visors "to prohibit bucketing and bucket shopping and to abolish bucket 
shops" therein, and providing for the punishment by fine and imprison- 
ment of those who violate its provisions, on the ground that such ordi- 
nance is in violation of complainant's rights guaranteed by the Con- 
stitution of the United States, in that it unduly limits its right of con- 
tract and is unreasonable, arbitrary, and discriminatory. 

There are two reasons why the court is not called upon to examine 
into the question of the validity of the ordinance in question or to 
détermine whether it violâtes complainant's rights in the respects com- 
plained of. 

[1] In the first place, the bill does not state a case justifying the 
interposition of a court of equity. An inspection of the ordinance in 
question discloses that it is purely pénal in character, and is to be en- 
forced only by the arrest and prosecution of one charged with a viola- 
tion of its provisions, and his conviction thereof in the courts of the 
State. The relief sought, therefore, while nominally against certain 
threatened acts of the mayor and chief of police, hereinafter noticed, 
is in reality but to restrain. the institution and prosecution of criminal 
charges against the complainant, or its servants and agents and patrons, 
for misdemeanors created by the ordinance. Such relief it is not 
within the province of equity to afford. It is well established that a 
court of equity has no gênerai power to interfère to stay the hand of 
the State authorities in the institution or prosecution of criminal pro- 
ceedings "unless they are instituted by a party to a suit already pend- 
ing before it, and to try the same right that is in issue there or to pro- 
hibit the invasion of the rights of property by the enforcement of an 
uhconstitutional law," Davis & Farnham Mfg. Co. v. Los Angeles, 
189 U. S. 207, 217, 23 Sup. Ct. 498, 500, 47 L. Ed. 778. 

"The oflace and .jurisdletlon of a court of equity," say the Suprême Court in 
Ee Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402, "are llmlted to the 
protection of rights of property. It has no jurisdletlon over the prosecution, 
the punishment, or the pardon of crimes or misdemeanors, or over the ap- 
pointment and removal of public pfflcers. To assume such a Jurisdletlon, or 
to sustaln a bîU In equity to restrain or relleve against proceedlngs for the 
punishment of offences, or for the removal of public olBcers, is to Invade the 
domain of the courts of common law, or of the executive and administrative 
department of the governmént." 

See, also, Fitts v. McGhee, 172 U.' S. 516, 19 Sup. Ct. 269, 43 L. 
Ed. 535, and cases there referred to. 

In this last case, in speaking of the remedy oî one assailed by arrest 
or prosecution under an unconstitutional law by officers of the state, 
itis said: ' 

"Under the vlew we take of the question, the.çltlzen is not wlthout efifectlve 
rènjedy, wliea proeeeded against underia législative enactment vold for re- 
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pugTiancy' to thè suprême law of the îand; for, whatever the form of pro- 
ceeûlng agalnst him, he can make hls défense upon the ground that the stat- 
tite is unconstitutional and void. And that question can be ultlmately brought 
to this court for final détermination. • * • 

"Let them appear to the Indictment and défend themselves upon the ground 
that the state statute is répugnant to the Constitution of the United States. 
The State court is compétent to détermine the question thus raised, and is 
under a duty to enforce the mandates of the suprême law of the Iand. Robb 
V. ConnoUy, 111 U. S. 624 [4 Sup. Ct. 544, 28 L. Ed. 542]. And, if the question 
Is determined adversely to the défendants In the highest court of the state 
in whieh the décision could be had, the judgment may be re-examined by thls 
court upon writ of error, That the défendants may be frequently indicted 
constitutes no reason why a fédéral court of equlty should assume to inter- 
fère with the ordinary course of criminal procédure in a state court." 

[2] By certain averments in its bill complainant seeks to bring the 
case within the exception above noted, that equity will interfère to re- 
strain a threatened invasion of property rights. In that regard it is al- 
leged that complainant has invested large sums of money in renting 
and fitting up offices, of which it has a.number in San Francisco and in 
other places in the state and on the Coast, ail connected by wires leased 
for the purpose, and provided with paraphernalia for carrying on its 
business of brokerage in dealing in stocks, bonds, and other securities 
sold on the stock market ; that the défendant McCarthy, the mayor, has 
stated and threatened, prior to the adoption of the ordinance, that 
"he would make it his business to see that the business now owned by 
your orator would be destroyed, and that it would be made impossible 
for said business to be longer conducted" ; that the défendant Seymour, 
the chief of police, has threatened to enforce the ordinance and has "re- 
fused to promise or agrée to arrest a single person so that the con- 
stitutionality of this ordinance could be tested without destroying plain- 
tiflf's business, and intimated that he would enforce said ordinance by 
making a raid upon the place of business of your orator in said city and 
county of San Francisco, and arrest the patrons of said business and 
tear down the office appurtenances used in the conduct of said business 
and make it impossible for said business to remain in opération, but 
would compel the same to close" ; and that like threats hâve been made 
by one of the captains of police under the directions and authôrity of 
said chief. And it is alleged : 

"That the commission of said acts by défendants 'will destroy plaintifCs 
business and will produce great and irréparable In jury to your orator, and 
that no pecuniary compensation will afford your orator adéquate relief, and 
that the amount of damages which said acts would cause could not be esti- 
mated at law, and that plaintlff has no plain, speedy, or. adéquate relief or 
remedy at law." 

[3] Thèse averments do not make a case within the exception 
sought to be inyoked. The threatened invasion or injury to property 
rights must be an injury which will naturally and necessarily follow 
the threatened enforcement of the obnoxious ordinance; not a loss, 
damage, or détriment flowing merely incidentally or consequentially 
therefrom, through the arrest and prosecution of the party threatened, 
however irksome or expensive such action may prove. Davis & Fam- 
ham Mfg. Co. v. Los Angeles, supra; Fitts v. McGhee, supra; Cam- 
deri Interstate Ry. Co. v. . Catlettsburg (C. C.) 129 Fed. 421. 
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In Davis & Farnham Mfg. Co. v. Los Angeles, it is held that the 
fact that the enforcement of the ordinance by the arrest of complain- 
ant's employés would greatly damage complainant by preventing it 
from carrying eut its contract for the érection of certain gasworks, 
and thereby cause it loss and injury, did not bring the case within the 
exception, since complainant had no contract with the city which would 
be irapaired, but had its remedy at law for any damages it would 
suffer. 

In Fitts V. McGhee, where the act assailed sought to reduce com- 
plainant's tolls collectible under a franchise held by it and imposed 
penalties for charging higher tolls than those fixed by the act, it was 
sought to enjoin the officers of the state from taking proceedings to 
en force the penalties, on the ground that the act was unconstitutional 
because confiscatory and unreasonable and would deprive complainant 
of its property without due process of law. It was held that the case 
was not within the exception which would authorize a court of equity 
to restrain the threatened criminal proceedings ; and it is said, in speak- 
ing of the remedy to which complainant could resort against the threat- 
ened acts of the state authorities : 

"If their officers commit acts of trespass or wrong to the citizen, they may 
be individually proceeded against for such trespass or wrong." 

[4] And as further said in that case: 

"That the défendants may he frequently indicted constitutes no reason why 
a fédéral court of equity should assume to interfère wlth the ordinary course 
of criminal procédure In a state court." 

And in Camden Interstate Ry. Co. v. Catlettsburg, where the city 
was threatening to enforce by criminal proceedings an ordinance al- 
leged to be an unconstitutional invasion of complainant's rights in re- 
quiring it at great expense to maintain gâtes or watchmen at street 
crossings, it was held that the facts did not justify a court of equity 
in granting an injunction against the threatened acts of the city au- 
thorities, as it did not présent an instance of the invasion of property 
rights within the exception. 

The case of Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 
49 L. Ed. 169, and the cases therein referred to, aptly illustrate the class 
of cases coming within the exception ; and it will at once be seen that 
they bave no application to facts such as are hère alleged. In the main 
case, under the allégations of the bill the facts were disclosed that 
complainant had acquired the right under prior ordinances of the city 
entitling her to proceed, and she was proceeding, td erect her gasworks 
in a certain territory; and it was held that a subséquent ordinance 
making it unlawful to erect such works in the designated district was, 
under the circumstances shown, such a palpable invasion of, and would 
so inevitably resuit in the destruction of, her property rights, as to 
entitle her to enjoin its enforcement^notwithstanding the resuit would 
be to restrain the prosecution of criminal proceedings. 

Under thèse authorities it is apparent that the averments of the bill 
as to the threatened acts of the défendants looking to an invasion of 
complainant's property rights are purely colorable, and the àverment 
that its property will be thereby destroyed a mère unsupported con- 
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clusion. Independently of the déniais in the retum of any purpose in 
the défendants to interfère with complainant's property or rights other 
than by the arrest and prosecution of those violating the ordinance, the 
court will take cognizance of the fact that the ordinance authorizes no 
act to be done by the municipal officers thereunder beyond such arrest 
and prosecution of the individuals violating its provisions ; and, what- 
ever threats the défendants may hâve indulged in as individuals, it will 
not be presumed that as officers they will exceed their authority under 
the ordinance. The ordinance gives no right to "raid" complainant's 
offices or "close" its business ; and, should any steps of that character 
be attempted, they would constitute naked trespasses for which, as 
held in Fitts v. McGhee, the perpetrators would be personally liable 
for any damage resulting theref rom. The case, therefore, falls strictly 
within the gênerai rule which prevents this court from interfering by 
injunction. 

[5] The second ground which precludes the court from looking into 
the merits is the fact, which I think is clearly disclosed by the record, 
that the case présents a merely colorable and collusive effort to impose 
jurisdiction upon this court. It appears from the return to the order 
to show cause that shortly prior to the filing of the bill in this court a 
suit of precisely similar nature and purpose, and seeking the same 
relief, was commenced in the superior court of the state ; it was com- 
menced by a corporation of the same name as the complainant in this 
bill, but alleging itself to be a corporation organized and existing under 
the laws of the state of California, while the complainant in the présent 
bill is alleged to be a corporation organized and existing under the 
laws of the state of Nevada ; it counts upon the invalidity of the same 
ordinance, and bases its claim to relief upon a threatened interférence 
thereunder by the défendants therein with the same property and prop- 
erty rights as those sought to be protected by the présent bill; the 
défendants named are the chief of police of the city and county of San 
Francisco and others sued by fictitious names, while the défendants 
named in the présent bill are the same chief of police, the mayor, and 
a number of fictitious persons; that suit was filed May 3, 1911, the 
complaint being verified by H. A. Moss, the same individual who véri- 
fies the bill filed hère; thereafter, on May 31st, the state court denied 
a motion made in that suit for an injunction pendente lite, but at the 
request of the plaintiff temporarily restrained the hand of the chief of 
police in proceeding to enforce the ordinance, until June 6, 1911. It 
was during the pendency of this temporary stay that the présent bill 
was filed hère. The record showing that the complainant herein filed its 
articles of incorporation in the state of Nevada on June 2, 1911, and 
on the next day, June 3d, while the action in the state court was yet 
pending, filed its bill in this court ; and, so far as appears, that action 
is still pending and undetermined. 

That the court is justified in saying from the facts thus disclosed that 
the controversy sought to be presented by this bill is the same con- 
troversy involved in the suit in the state court I think there can be no 
doubt. The nominal différence in the parties is not the determinàtive 
factor. It is not a question of the légal sufiîciency of the proceedings 
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talcen By the cômplainant to create îtself a corporation of the state of 
NeVadâ; indeed, the question is not at ail, as assumed by complainant, 
â quèstiôii of the diversity of citizenship, since that necessity does not 
exist if thé controversy really and in good faith involves a right claimed 
under thé Constitution of the United States. The material question 
presehtéd is whether this court is being imposed upon under an out- 
ward semblance of propriety to induce it to take jurisdiction of a con- 
troversy already, by prior right, possessed by a court of a sister juris- 
diction and there undetermined. Complainant's légal existence as a 
corporation may be unassailable, but that will not aid it if in fact its 
création was merely part of a scheme to improperly' foist jurisdiction 
on this court. A court of equity may and should look beneath the 
mère superficial garb in which a question or a party is clothed to dé- 
termine if the case is really what it seems; and lifting the folds of 
the cloak in this instance, I think, as stated, that we. discover the same 
individual controversy as that pending in the state court. That being 
so, that controversy will be left to be dealt with by the tribunal to 
which it was fîrst voluntarily submitted and which in ail respects is as 
compétent to protect the rights of the tomplainant as this court. 

The case cornes, I think, strongly within the principles of Lehigh 
M. & M. Çô. v. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 40 h. Ed. 444, 
whereinthe kin^red cases are fully reviewed, and in which it is held 
that similar facts "made of the transaction a mère device to give juris- 
diction to the Circuit Court, and that it was a fraud upon that court 
as well as a. wrong to the défendants." 

For thèse reasons, the restraining order is vacated, and the bill is 
dismissed. 



S. ANAEGYROS V. ANAEGTHOS & CO. 
' (Circuit Court, N. D. Callfornia. September 11, 1911.) 
, No. 14,620. 

1. API'Eii|, AND EBROE (I 1180*)— INJUNCTION— KEVEESAL— ElTECT. 

Ilëversal of an order granting an injunction which contemnors are 
charged Mth having vioiated leaves no basis on which to rest a judg- 
ment for a compensatory fine. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4626- 
. 4631; Dec. Dig. § 1180.*] 

2. CONTEMET (§ 54*) — PKOCEEDINGS— PlEADING. 

Allégations, lu movlng papers for contempt, alleging the dolng of cer- 
tain acts, ^nd charging the same to be in violation of complainant's 
rights àpd of a i)reliminary injunction, and that respondents, by means 
of such acts, havè interfered with complainant's exclusive right to pos- 
sess and: enjoy the good will of a business to their irréparable injury, 
while approprlate to a proceeding for compensatory relief, were inappro- 
priàte In à proceeding to punish for eriminal contempt 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 143-149; Dec. 
Dig. 1 M»] ■■ "'^ ' 

3. Contempt (§ 54*)— Criminal Contempt— Nàtube of Prôceedings. 

A coiitempt for which' one may bé punished by fine or imprisonment, 
In vindJcatlon of the authority of the court and to sustaln the majesty 

*Foi'othor cases seesalme toplo & § numbbh In DBC.'&'Am. Diga. 1907 tb date, & R^p'r Ihdexes 
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of the law, Is lu Its nature a distinct criminal offense and must be laid 
as such In some approprlate form. 

[Ed. Note. — For other cases, see Contempt, Dec. Dig. | 54.*] 

é. Injunction (5 2.S0*) — Violation— Criminal Contempt— Peoceedings. 

Movliig paliers to piuiish respondents- for criminal contempt In vlolat- 
Ing an injunction, wliile not requlred to be prepared wlth the nlcety and 
précision of an iiidictment, niust, nevertheless, elearly speclfy the acts 
whicb the resiiondent will be ealled upon to meet, and advise hlni In 
Boiiie form. that the .Indûment sought against hlm is of a punltory i-liar- 
acter ; it belng insufiicient that the papers pray that respondents be "at- 
tached for contcnipt."' 

IKd. N'ote. — For other cases, see Injunction, Cent. Dig. §§ 502-516; 
Dec. Dig. § 2:W.*1 

6. Contempt (§S 40, 54*) — Criminal Contempt— Proceedings. 

A criminal contempt is no part of the main case, but Is a proceedlng 
independent and a part therefrom, in the nature of a criminal prosecu- 
tlon, and should bave a tltle of its own, approprlate to Indieate its char- 
. acter. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 122-124, 143- 
149 ; Dec. Dig. S§ 40, 54.*] 

Proceeding by S. Anargyros, a corporation, against Anargyros & Co. 
for contempt. Dismissed. 

Houghton & Houghton, for complainant. 
Lent & Humphrey, for respondent. 

VAN FLEET, District Jvidge. This is a proceeding against re- 
spondents for the violation of a preliminary injunction. As suggested 
at the hearing, I am of opinion that the évidence is quite sufficient to 
sustain the findings of the master as to the violation of the injunction ; 
but further considération of the other objections made, and especially 
in the light of the principles recently announced by the Suprême Court 
in the case of Gompers v. Buck's Stove & R. Co. (decided May 15, 
1911) 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, and the cases 
there referred to, satisfies me that the record does not disclose a case 
which will justify the holding of the respondents for such violation. 

[1] If, on the one hand, the proceeding is to be regarded as one in- 
stitutcd f'or the relief and benefit of the complainant, and so purely civil 
and remédiai in character, the reversai of the order granting the in- 
junction which the contèmnors are charged writh having violated leaves 
no basisupon which to rest a judgment for a compensatory fine. That 
such is its character and purpose is strongly indicated by the method 
of procédure and the character of the pleadings. 

[2] It was commenced prior to the reversai of the order and is en- 
titled in the original cause; the moving papers ask that respondents 
be required to show cause why they should not be attached for con- 
tempt in the doing of certain acts which are alleged to be "in violation 
of the rights of complainant and of the preliminary injunction"; that 
the respondents "hâve by the means àforesaid continued to interfère 
with complainant's exclusive right to possess and enjoy thé good will 

•For oth«r cases see same topic & : mumjikb Jn Uec. & Am. Dig». 1907 to Uat», & Rep'r Indexai 
191 E'.—U 
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acquired by it from its predecessors in business" ; and that the doing 
of such acts "was and is to the great and irréparable injury of the 
complainant." 

Thèse averments, while entirely appropriate to a proceeding for 
cornpensatory relief, are largely unnecessary, if not inappropriate, to 
one seeking the punishment of contemnors in vindication of the au- 
thority of the court. 

On the bther hand, if the proceeding is intended as one of a punitive 
character, the moving papers are whoUy insufficient, in matters of 
substance, to advise the respondents of that fact. 

[3] A contempt for which one may be punished by fine or imprison- 
ment, purely in vindication of the authority of the court and to sustain 
the. majesty of the law, is in its nature a distinct criminal offense and 
must in some appropriate form be laid as such. 

[4] While the nicety and précision of an indictment may not be 
required, the pleading or affidavit must not only specify clearly the 
acts which the contemnor vi^ill be called upon to meet, but it must quite 
as clearly, in some form, advise him that the judgment sought against 
him is one of a punitory character ; otherwise he is left to conjecture 
as to Mrhether it is a proceeding merely to mulet him in damages for 
the benefit of the moving party, or one to hâve him punished by fine or 
imprisonment as for a criminal act. Hère, while the spécifie acts com- 
plained of are, I think, stated with sufficient certainty, there is nothing 
to clearly indicate that the complainant is seeking to hâve the re- 
spondents answer for anything beyond damages for its private benefit. 
It is alleged that the acts donc were in violation of the injunction; 
but that was essential to either form of relief. It is asked that re- 
spondents be "attached for contempt"; but that demand is likewise 
equally appropriate to either character of proceeding. Furthermore, 
there is an entire lack of any prayer, demand, or suggestion that re- 
spondents be punished in any manner. While such spécifie demand 
is perhaps not essential to enable the court to afiford relief of a private 
and remédiai character appropriate to the facts, it is very clearly es- 
sential in a proceeding seeking the punishment of a respondent as for 
a criminal contempt ; and especially should this be so where there is 
an absence of anything else in the pleading to definitely point the 
nature of the judgment sought. Moreover, as suggested in the Gom- 
pers Gase, it is inappropriate in a criminal contempt to entitle the pro- 
ceeding in the civil case; that of itself being indicative that the pro- 
ceeding is merely a part of the main controversy and for a civil and 
remédiai purpose. 

[5] A criminal contempt is no part of the main case; it is a pro- 
ceeding independent and apart, in the nature of a criminal prosecution, 
and should hâve a title of its own, appropriate to indicate its character. 
As aptly said in that case in speaking of like defects : 

"Thls is not a mère matter of form, for manîfestly every citizen, liowever 
unlearned In the law, by mère inspection of the papers in contempt proceed- 
ings ought to be able to see whether it was instituted for private litlgation 
or for public prosecution, whether it sought to benefit the complainant or vin- 
dlcate the court's authority. He should not be left in doubt as to whether 
relief or punishment was the ofcject in view. He is not only entitled to be 
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Informed of the nature of the charge against hlm, but to know that It Is a 
charge, and not a suit. United States v. Cruikshank, 92 TJ. S. 542, 559, 23 
h. Ed. 588, 593." 

Thèse defects, therefore, partake of the substance, and render the 
moving papers insufficient to properly advise the respondents that they 
were charged with a criminal contempt, and consequently the record 
affords no sufficient foundation upon which to base a judgment of a 
punitory character; and, as that would be the only alternative left to 
the court under the facts, it follows that the rule must be discharged, 
and the proceeding dismissed. 



THE CAROLINE. 

(District Court, D. Rhode Island. October 20, 1911.) 

No. 1,207. 

1. Salvagb (§ 18*) — ^Pebson Entitled to Compensation— CHABtEBEE—NEo- 

LIGENT SiKKING OF VESSEL. 

A charterer of a tug, who drove her through the ice, causing Injuries 
from which she sunk, was under légal obligation to make the loss good, 
and cannot maintain a daim against the owner for salvage services ren- 
dered in doing so. 

[Ed. Note. — For other cases, see Salvage, Cent Dlg. § 35; Bec. Dig. 
1 18.*] 

2. Shippinq (§ 58*)— CoNTBACT roB Repaie of Tug— Evidence. 

Evidence considered, and hclâ to establish the clalm of the owners of 
a tug. sunk through the négligence of the charterer, that a contract was 
subsequently made between the parties by which, in considération of the 
settlement of ail claims by the owners for damages, the charterer agreed 
to raise and repalr the tug at actual cost. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. § 58.*] 

In Admiralty. Suit by the Holbrook, Cabot & Rollins Corporation 
against the steam tug Caroline. Decree for libelant. 

Livingston Ham and Alexander Whiteside, for libelant. 
Chas. A. Wilson and Christopher E. Champlin, for claimant. 

BROWN, District Judge. The tug Caroline, while under charter 
to the libelant, was so injured by ice in the Seekonk river that she sunk 
at the dock with her bow on shore, February 22, 1907. 

[1] The libel contains two counts for salvage services and a third 
count alleging an oral contract between the libelant and the owners 
of the tug to raise and repair her for the sum of $800. The claim- 
ant by its answer dénies the right to make claim for salvage on the 
ground that the service rendered was merely in performance of a légal 
obligation. Upon the évidence I am of the opinion that this objec- 
tion to the salvage claims is well founded. The charterer was re- 
sponsible for the injuries caused by driving the tug, without sheath- 
ing, through ice, and was under légal obligation to make good the 
loss. The Fine Forest (D. C.) 119 Fed. 999. 

•For other cases see eame topic & § numeeg In Dec. & Am. Digs. 1907 to date, & Rep'r Inaexes 
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The answer sets up an oral agreement between the owners of the 
tug and John L. Lee, superintendent and agent of the libelants :< 

"Xhat in considération that the owners of said tug would walve ail claim 
for her belng negllgently sunk, would pay for her sheatbing, retulnng her 
bollers, and renewlng such parts of her machinery as was necessary, and 
to make no charge for the time the tug was delayed, in conséquence of 
being sunk, said Holbrook, Cabot & Rollins agreed to pump eut, ralse, and 
repair said tug for what it would aetually cost them to do such work." 

The agreement upop which the libelant reUes is said to hâve been 
made on February 24th, at which time a settlement was made between 
the underwriters and the owners of the tug. 

[2] While the évidence is in direct conflict, it is proved by con- 
vincing testimony that the settlement for the sum of $1,300 was made 
with the underwriters upon the behef of the underwriters' agent that 
the owners had agreed to pay the sum of $800 for raising the tug. 
The prépondérance of évidence is to the efFect that an offer was made 
by the superintendent of Holbrook, Cabot & Rollins Corporation to 
raise the tug for the sum of $800, which was accepted by the repré- 
sentative of the owners. Receipts were signed on the foUowing day, 
releasing the underwiriters from ail claims of the owners against them. 
The libelant's évidence, however, is to the effect that the sum of $800 
was to be paid merely for the raising of the tug, and did not include 
repairs, and there is no évidence tending to show that Holbrook, Cabot 
& Rollins Corporation were released from any liability to the owners 
for négligence. 

The only witnesses to the subséquent contract were Lee, the super- 
intendent, and Champlin, the représentative of the owners. This con- 
tract was a différent contract made at a later time and upon a différ- 
ent subject-matter from the agreement made on February 24th. It 
is said tl}at it involved, not merely the expense of raising the tug, but 
the expense of repairs and a settlement of ail claims for damage by 
reason of négligence. 

Upon the libelant's présentation of the case by its évidence nothing 
was settled but the price of raising the tug, and the charterer was not 
released from any liability for négligence in causing this expense. 

Though there is no cross-libel for négligence, owing to the défend- 
ants claim of a full settlement of ail matters, including négligence, yet 
upon the question of the right to claim salvage évidence was adduced 
that the tug was driven through thick ice without sheathing, and 
under no such iirgency as would justify the imperiling of the vessel. 
As the case stands, therefore, if the sum of $800 was. agreed upon as 
a proper charge for raising the vessel, consistency would require that 
it be treated as a proper amount of damage caused to the owners 
through the libelant's négligence, and the libelant woiild be f urther 
liable in the amount already received by it for repairs. In fact, up- 
on the whole évidence, the sums already received by the Holbrook, 
Cabot & Rollins Corporation seem to be in excess of what it would 
be. entitled to on the merits of the case. 

The salvage claim has made it necessary to consider the question of 
the charterer's négligence, and, as I iind such négligence as to pre- 
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cludç a salvage daim, this fact must be taken into considération in 
considering whether the contract set up in the answer is supported by 
the probabilities of the case. The fact that an agreement was made 
on February 24th on the single question of the amount payable for 
raising the tug is not necessarily inconsistent with the making of the 
later and broader Contract. The contract said to hâve been made be- 
tween Lee and Champlin at a subséquent time seems to me to hâve 
been, under the circumstances, a hberal one for the charterer. It 
was released from aU liabihty, and was permitted to recover the ex- 
pansé actually incurred by it in raising and repairing the vessel. There 
is no direct contradiction of the testimony of Lee and Champlin as to 
the agreement made subsequently, though there is, it is true, sugges- 
tion of collusion between Champlin and Lee, and there is testimony 
that the bill actually paid to Holbrook, Cabot & RoUins Corporation 
did not contain ail proper charges. Upon the testimony of the ac- 
countant I am of the opinion that there was an unpaid balance of 
$73.45 due upon the contract testified to by Lee and Champlin. 

Whether the agreement made on the 24th was merely for the pur- 
pose of securing a settlement with the underwriter, or was intended 
by the parties as a binding agreement, admits of some doubt. If se 
intended, however, it was superseded by a gênerai settlement. While 
it is urged that this was entirely coUusive, it seems to hâve secured to 
Holbrook, Cabot & RoUins Corporation ail that they were reasonably 
entitled to; and, if there was collusion, I ara of the opinion that it 
was not to the détriment of the libelant, except in respect to the omis- 
sion from the account rendered of items to the amount of $73.45. 

The question of the relation between the Atlantic Construction 
Company and the Holbrook, Cabot & Rollins Corporation does not, 
under the circumstances, require spécial considération, since Champlin 
testifies that he had no knowledge of the Construction Company until 
the filing of the libel, and dealt with the libelant, who must be re- 
garded as the principal. 

The libelant is entitled to judgment for $73.45. Costs to neither 
party. 
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THE CLATT. 

(District Court, B. T>. Michigan, N. D. September 19, 1911.) 

Nos. 124, 130. 

1. Maritime Liens (8 5*) — Supplies Ftjenished in Home Port. 

One fumishing coal to tugs In thelr home port and where ail the par- 
ties réside is not presumed to give crédit to the vessels, and the fact 
alone that the coal was charged on the books o( the seller to the vessel 
which received It is not sufficient to entitle him to a lien therefor. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. §§ 7-9; 
Dec. Dlg. § 5.» 

Maritime lien for supplies and services, presumptlon as to crédit of 
vessel, see note to The George Dumols, 15 C. G. A. 679.] 

•For other cases see same topic & § nvmbeb In Dec. & Am. Dlgs.,1907 to date, & Rcp'r Indexes 
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2. Mabitime Liens (§ 5*) — Supplies Fubnished to Puechaseb Under Con- 

TEACT. 

One furnishing coal to tugs In their home port, In possession of a pur- 
chaser under a contract requiring hlm to pay for ail supplies, and whieh 
reserved title In the seller and cntitled her to retake possession on de- 
fault in payment, with kfiowledge of the sale, hut without making any 
Inquiry as to its terms, cannot Impose a lien on the vessels, after they 
hâve beeu retaken by the vendor. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 7-9; 
Dec. Dig. § 5.*] 

In Admiralty. Suits by W. & H. McArthur Company, Limited, 
against the tug Strohn and the tug Clayt, respectively ; Marion S. 
Pickands, claimant. Decrees for respondent. 

C. S. Reilley, for libelant. 

Gillett & Clark, for claimant and respondents. 

ANGELL, District Judge. Libelant between July 6 and October 
29, 1906, furnished certain coal for the use of the tugs. In March, 
1909, libels were filed against them. 

The tugs were harbor tugs, and from 1905 to 1909 were running in 
and out of the harbor of Cheboygan, where libelant did business and 
furnished the coal. Claimant had the légal title to the tugs. In 
1905 she entered into a contract to sell them to one Marquette, re- 
serving the right to retake them for breach of the agreement. This 
contract was modified and extended in 1907, and, as modified, was m 
force till about January, 1909. At that time claimant took possession 
of the tugs after declaring forfeited the contract of sale. 

Marquette in 1905 and 1906, and for years before that time, had 
been in the employ of libelant as a bookkeeper, and had his office on 
or near its dock. One Horn was in charge of the coal business of 
libelant on its dock. After Marquette got possession of the tugs un- 
der his contract with Mrs. Pickands, they were operated by him and 
one or two other men, doing business as partners under the name of 
the Cheboygan Towing Company or the Cheboygan Towing & Wreck- 
ing Company. 

Horn was told by Marquette that he had bought the tugs from Mrs. 
Pickands and that they would need coal. McArthur, the managing 
agent of libelant at the time the libel was filed, supposed that there 
was a contract of purchase between the tug owner and the Cheboy- 
gan Towing & Wrecking Company, did not know the exact situation, 
and never took the trouble to find out. After he took charge of the 
company's affairs, in 1907 or 1908, he mailed statements against the 
tugs to the Cheboygan Towing Company. Libelant ceased to sell 
coal in 1907. 

The only évidence discoverable to show that crédit for this coal was 
given to the tugs is that in the bock of original entry kept on the dock 
containing entries of sales, this coal is charged, as taken, against the 
tug taking it. It appears from this book that prior to July 6, 1906, 
similar entries had been made. It is apparent that the coal delivered 
prior to that date had been paid for by Marquette or the towing com- 

•For other cases see same topic & ! numbkb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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pany, and by letter written in the winter of 1908 and 1909 (Exhibit 
E) Marquette assured Mrs. Pickands' attorney that there were no 
past-due bills against the tugs. 

It is not entirely clear from the record that any demand on Mrs. 
Pickands was made before filing the libel; but, if any was made, it 
was not till long after the coal was delivered. Meantime hbelant was 
pressing for payment from Marquette or the Cheboygan Towing Com- 
pany. Within a few weeks after Mrs. Pickands took possession of 
the tugs, Hbelant filed this libel. Marquette and his associâtes and 
Mrs. Pickands ail lived in or near Cheboygan, from which port the 
tugs hailed. Libelant had there its main office. 

[1] Under the circumstances above detailed there is no presump- 
tion that crédit is given to a vessej. The évidence fails to show that 
the crédit, when the sales were made, was given the tugs. The mère 
entry in the book is not in itself sufficient. The Samuel Marshall (D. 
C.) 49 Fed. 754; Id., 54 Fed. 396, 4 C. C. A. 385; The Mack S. S. 
Co. V. Thompson, 176 Fed. 499, 100 C. C. A. 57; The Golden Rod, 
151 Fed. 8, 80 C. C. A. 248. In spite of the criticisms upon the dé- 
cision in The Marshall, found in cases cited by libelant, it is clearly 
affirmed in the Mack Case, above cited, and is binding on this court. 

[2] It is plain that libelant, if it did not know, was at least under 
the duty to inquire as to, the obligations of Marquette under his agree- 
ment with Mrs. Pickands, provided it sought to hold the tugs as 
against her. Under the agreement in force, fairly construed, it was 
Marquette's duty to pay the coal bills. If Marquette had held the 
tugs under a charter providing that he should pay their running ex- 
penses, but containing no clause authorizing him to acquire title to 
them, and libelant was chargeable with knowledge of the terms of the 
charter, the tugs could not then hâve been held for the coal. The 
Kate, 164 U. S. 458, 17 Sup. Ct. 135, 41 L. Ed. 512; The Valencia, 
165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710. 

The fact t{iat he was in possession under a contract of sale, and 
not an ordinaiy charter, could not, without manifest injustice, make a 
différent rule applicable hère. The tugs should be considered as if 
in the possession of a charterer (The Golden Rod, 151 Fed. 6, 80 
C. C. A. 246; The H. C. Grady [D. Cl 87 Fed. 232), in spite of the 
contrary rule laid down in The Iris, 100 Fed. 104, 40 C. C. A. 301, 
relied on by libelant. 

For the reasons stated, and without passing upon other matters dis- 
cussed by counsel, the libel should be dismissed. 



216 191 FEDERAI* REPORTES • 

PENNSYIiVANIA STEEL CO. et al. v. NEW YORK OITY RY. CO. et al. 

(Circuit Court, S. D. New York. September 23, 1911.) 
. . ■ i 

1. Steeet Ratlboads (§ 49*) — Car Licensb Fbes— Liabilitt of Lessee. 

Under the law of New York, the llability of a street railway company 
for license fées for cars operated over franniiise routes whicli it has 
leased from companies wliich derlved tlie franchises eitlier by direct grant 
from the state or locallty, or mediately by consolidation with a company 
so derlving them, exists if the burden was origlnally imposed by the 
charter of the lessor or constituent company, but subsista only agalnst 
the operating company, and is ereated by opération of law, aiid not as 
the resuit of express agreement between lessor and lessee or constituent 
company and successor. 

[Ed. Note. — For orther cases, see Street Railroads, Dec. Dlg. § 49.*] 

2. Stbeet Railroads (§ 49*) — Cab License Fées— Liabilitt or Lessee— Con- 

struction or Lease. 

A lease of street railroads, Including Unes held under leases by the 
lessor, containlng provisions that the lessee should pay ail taxes and 
assessments which might be Imposed on the property during the terni, 
and by which the lessee assumed ail obligations of the lessor under ail 
leases and contracts, but directing the apportionment of the rentals "and 
other payments" between the periods preceding and sueceeding the taking 
of possession under the lease, construed, and such provisions held to 
operate prospectively only, and not to render the lessee liable for car 
license fées which accrued prior to its taking possession, even thougn 
the lessor was obllgated by Its own leases to pay the same. 
• [Ed. Note. — For ôther cases, see Street Railroads, Dec. Dig. § 49.*] 

3. Limitation oii Actions (§ 58*) — Acceual of Right of Action— Collection 

or Cab License Fées. 

Under an ordinance requlring the payment of an annual license fee 
for each street car run within the city, the right of action of the city 
to collect the licensç fées did not accrue, for the purpose of the statute 
of limitations, until the end of the calendar year for which the fées were 
payable. 

[Ed. Note. — For other cases, see Limitation of Actions, Dec. Dlg. § 
5S.*1 

4. Street Railroads (§ 69*) — Régulation— Car License Fees. 

The payment of franchise tax for a stated year by a street railroad 
Company cannot be presumed to Include car license fees for such year, 
under Tax Law N. Y. (Oonsol. Laws 1909, c. 60) § 48, which permits a dé- 
duction of such fees when aetually paid. 

[Ed. Note.— For other cases, see Street Railroads, Dec. Dig. § 69.*] 

5. Taxation (§ 1.53*) — Street Railroads— Tax on Gboss Receipts— Con- 

struction OF New York Statute. 

The provisions of General Railroad Law N. Y. (Laws 1890, c. 565) § 95, 
as amended by Laws 1892, c. 676, imposing a tax on the gross receipts 
of every corporation building or operating a railroad or branch or ex- 
tension thereof under the provisions of sections 90-110, or of I^ws 1884, 
c. 252, within a city of 1,200.000 or more inhabitants, to be paid to such 
city, but providlng that, if any street surface railroad corporation ex- 
isting and operating any such railroad in 1884 shall bave thereafter ex- 
tended its Unes and shall operate the extensions, It shall i)ay such tax 
only on such portion of its gross receipts as the length of the extension 
shall bear to the entire length of its Unes, is liniited to Unes built since 
1884, and does not apply to Unes prevlously constructed, because tbey 
bave passed into the control of, and are operated by, new corporations 
organized under the act of 1890, as lessees or otherwise. 

[Ed. Note. — For other cases, see Taxation, Dec. Dig. § 153.*] 

•For other cases see same topic & § humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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6. Stkeet Railboads (§ 49*) — Paving — Liabelitt of Lessee— New York 

Statote. 

General Railroad Law N. Y. (Laws 1892, c. 676) § 98, requiring every 
Btreet surface railroad company, so long as It shall continue to use any 
of its traeks in any street, to pave and keep in repalr tbe pavement be- 
tween and alongslde of its traeks, applies to a company operating traeks 
as lessee. 

[Ed. Note, — For other cases, see Street Eailroads, Dec. Dig. § 49.*] 

7. Street Raii-roads (§ 37*)— Pavino — Ownership of Matekial Used. 

Wliere a street railroad company bas laid pavement betvk'een its traeks 
as required by statute, tbe material used ceases to belong to tbe company 
and becomes part of tbe street, and tbe city cannol: be required to pay 
for it on its removal to be replaced by a différent pavement. 

[Ed. Note. — For other cases, see Street Railroadp, Dec. Dig. § 37.*] 

8. Street Railboads (§ 37*) — Paving — Sufficienct of Notice. 

Under General Railroad I.aw N. Y. (Laws 1892, c. 676) § 98, requiring 
street railroad companies to pave between and alongside of tbeir traeks, and 
providing tbat, if they fail to do so on notice by tbe city, tbe latter may 
do tbe work and recover tbe cost from tbe company, wbere sucb a notice 
is of sucb a nature as to reasonably apprise tbe company of tbe cbar- 
acter and extent of the work required, it is sufiicient, and informalities 
are to be disregarded. A notice served on a lessee, requiring repave- 
ment of a portion of a street designated, on which the lessee operated 
traeks, is sufiicient, althougb its désignation of tbe company owning such 
traeks is erroneous, or it erroneously states tbe area to be paved ; but 
a notice merely stating tbat the company bas falled to comply with 
a prier notice, and tbat the city will hâve the work done, is insufficient 
to support an action for the cost, where the prier notice referred to was 
not served. 

[Ed. Note.— For other cases, see Street Eailroads, Dec. Dig. § 37.*] 

9. Street Railboads (§ 37*) — Paving — Construction ofi Statuts— "Use." 

General Railroad Law N. Y. (Laws 1892, c. 676) § 98, requiring a street 
railroad company, "so long as it shall continue to 'use' any of its traeks In 
any street," to pave between such traeks, etc., applies to traeks maln- 
tained by a company under clalm oif right, although not actually used by 
It, or used only to a small extent. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dig. § 37.* 
For other définitions, see Words and Phrases, vol. 8, pp. 7228-7237, 
7825.] 

In Equity. Suit by the Pennsylvania Steel Company and others 
against the New York City Railway Company and others. On excep- 
tions to spécial master's report as to claims of city of New York for 
car license fées, for percentages, and for paving in and about traeks. 
Exceptions overruled, and report confirmed. 

The f ollowing is the report of William L. Turner, Spécial Master : 

The claims above alluded to are of three kinds viz., for car license fées, 
for percentages of the gross receipts, and for paving in and about traeks 
owned or leased by the street railway companies named. Thèse claims will 
be considered in the order indicated, 

First — The Car License Pees. 

As originally filed wlth me, tbe claims for thèse fées against tbe Metro- 
politan Company were for cars operated by it during the years 1900 aud 1901, 
and they aggregated, without interest, to the date of tbe appointment of the 
receivers, $78,700. Tbe claims against the New York City Railway Com- 
pany included thèse same fées, on the theory tbat their payment had been, 

•For other cases see aame topic & § numbkr in Dec. & Am. Digs. 1907 to date, & Rep't Indexes 
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assumed by the latter Company, and addltlonal fées for cars operated by It 
from 1902 to 1906, Inclusive, amountlng to $206,639.37, making the total clalm 
against It $285,339.37. On hearlugs had, thèse clalms were reduced by the 
vvithdrawal of clalms for cars operated on roads other than those owned 
by the Sixth, Elgbth, Ninth, and Third Avenue Companies, so that those 
now insisted on by counsel for the city in hls brief filed, stand as follows: 

Third Avenue Company $ 42,660 00 

Sixth " " 57,62132 

Bighth " " 59,794 71 

Ninth " " 10,685 54 

A total of $170,761 57 

Of this total, the amount now claimed against the Metropolitan, for which 
it Is Insisted it Is the primary debtor, Is $41,200, niade up as folio vs's : 

Third Avenue Company $11,200 00 

Sixth " " 15,000 00 

Eighth " " 15,000 00 

The balance, $129,461.57, is the amount for which the City Company is 
claimed to be primarlly llable, and on the items going to make up thèse to- 
tals interest is claimed from the date that they accrued at the end of each 
calendar year to September 24, 1907, the date of the appointment of the re- 
ceivers of the property of thèse two companies. 

[1] The law with référence to the liability of a Street railway company 
for Ucense fées for cars operated over franchise routes which it bas leased 
from companies which derlved the franchises, either by direct grant from 
the State and locality, or mediately by consolidation with a company so de- 
riving them, Is not only that such liability exists if the burden was originally 
Imposed by the charter of the lessor or constituent company, but also that 
it subsists only against the company operating as lessee, or suecessor, and 
that it is created by opération of law, and not as the resuit of express agree- 
ment between lessor and lessee, or constituent company and suecessor. Mayor 
V. Twenty-Third St. Company, 113 N. Y. 311, 21 N. E. 60 ; City Off New York v. 
Third Avenue R. Co., 77 App. Div. 379, 79 N. Y. Supp. 431. This makes 
it unnecessary to consider any contention urged by counsel for contract or 
tort credîtors, either as to the validity of the lease between the New York 
City Railway and the Metropolitan Companies, or as to the légal effect ol 
covenants which such lease may contain as to the payment of such charges, 
for It is a conceded fact that both companies did operate the cars for which 
the clalms are made during the periods stated. 

12] I do not think, however, that any liability on the part of the New York 
City Railway Company as to the clalm against the Metropolitan resulted 
from any of the assumption clauses contained in the Metropolitan lease to 
it of 1902, as urged by the clty's counsel. Assuming, for the purpose only 
of sustaining this conclusion, that the assumption clauses in the lease may be 
regarded as evldeneing a contract for the beneflt of the city, upon which the 
city might claim for charges accruing during the term created by the lease^ it 
seems clear that the language of such clauses is prospective only, and does not 
contemplate the assumption of llcense fées for cars run during the years 
1900 and 1901, prior to the making of the lease. The précise language relled 
upon which is contained in the lease Is to be found in paragraphs 2 and 3 
of that document, and possibly in paragraph 13. In paragraph 2, the City 
Railway Company agrées to discharge ail taxes and assessments, or other 
charges, "which during the term hereby granted may be imposed upon the 
property hereby demised, or any part thereof," while by paragraph 3 the 
lessee agrées to pay from time to time "ail rentals and other sums of money 
which are, or may be, or become due or payable, by reason of any leases 
and other contracts to which the lessor is a party, and the lessee hereby as- 
sumes ail obligations of the lessor under ail such leases and contracts." The 
concludlng portion of this paragraph, however, directs the apportiomnent of 
the rentals "and other payments" referred to between the periods respectively 
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pTeceding and succeeding the dates at taking possession under the lease, so 
that, if ttiere were any clauses of assumption in the leases of the Third, 
Sixth, Eighth, and Ninth Avenue roads to the CSty Bailway Company's les- 
sar broad enough to embrace car license fées and any payments due under 
such clauses at the time of the making of this lease in 1902, and the taking 
of possession thereunder, which was April Ist of that year, thcrse accruing 
durlng the period preceding such taking of possession were by this language 
to be apportioned to the Metropolitan Street Rallway Company. Language 
similar to that quoted is contained in the lease of the Thlrd Avenue Com- 
pany to the Metropolitan Street Railway Company, and has been construed 
by the courts as prospective, and not as relating to car license fées accruing 
prior to its exécution. City v. Third Ave. R. B. Co., 77 App. Div. 379, 79 N. 
Y. Supp. 431. Other language pointed to in paragraph 13 of the lease of 
1902, requiring the payment of rentals, taxes, and "other unliquidated claims" 
from a fund of $23,000,000, refers to a fund that by paragraph 12 the lessee 
was required to pay to the lessor for the purpose, among others, indicated, 
and that payment, as was conceded on the hearings, It made, so that if, un- 
der this lease, the city were entitled to proceed agalnst this fund, it could 
proceed only against the Metropolitan Company. 

[3] Counsel for the recelvers of the Metropolitan Street Railway Company 
eontends, with référence to the license fées claimed against that company for 
the year 1900, that they are barred by the statute of limitations. Actions 
were begun for cars operated over the Unes of the Sixth Avenue Railroad 
Company, the Blghth' Avenue Railroad Company, and the Third Avenue Rail- 
road Company for the license fées for the year in question on the 26th day 
of November, 1906, which Is more than 6 years from January 1, 1900, on 
which it is urged that the cause of action for the fées for the cars run dur- 
ing that year acerued. This contention could not in any event be sustained 
as to the fées for cars run over the Third Avenue road, since it has been 
Judicially settled that as to that road the 20-year statute applied (City of 
New York v. Third Avenue B. Co., 42 Mise. Rep. 599, 87 N. Y. Supp. 584) ; 
and I am of the opinion that the claims against neither the Sixth nor the 
Eighth Avenue roads are barred because, assuming that the 6-year statute 
does apply, as it probably does (Mayor v. Broadway Road, 17 Hun [N. Y.] 
245), I do not thlnli that it can be sald that the cause of action acerued on 
the flrst day of the year during which cars were run. The language of the 
existing Code of Ordinanees, quoted by counsel as çreatlng and defining the 
obligation, is "that eaeh and every passénger car run in the borough of Man- 
hattan shall pay into the city treasury the sum of $50 annually for a li- 
cense." Construing this most favorably to the contention, it cannot be said 
that as to any car operated during the year, for which a claim is made, a 
cause of action arose earlier than the flrst day of opération in the year, but 
as to this there is no proof ; the burden of establishiug such date belng, I 
assume, upon those resisting the claira. Six years prior to the commence- 
ment of actions includes more than one month of the year 1900 for which the 
claim is made, and non constat that ail of the cars claimed for did begin to 
run during that month. I think, however, that a reasonable construction of 
the language quoted would be that the right accrues to the city at the end 
of each calendar year, instead of at the beglnnlng. There is certainly as 
much justification from the language used for such construction as for the 
one contended for, and I am referred to no décision to the contrary. 

[4] It is now conceded that payment of the franchise tax has been made 
for ail the years for which thèse car license fées are claimed, and It is urged 
on behalt of the New York City Railway Company that payment of the 
claims in controversy hère should be assumcd to bave been included in the 
franchise taxes thns paid, since section 48 of the tax law (Consol. Laws 1909, 
c. 60) permlts a déduction of such payments. That section, however, contem- 
plâtes a déduction only of payments actually made, and, as the payments in 
controversy never hâve been made, it is difflcult to see how they can be pre- 
sumed to bave been deducted. 

Counsel for the city had not, as I had supposed, wlthdrawn on the record 
his claim for a préférence for thèse car license fées ; but as to that it is suffi- 
cient to say that this court has in the case of the Central Trust Company v. 
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Thlrd Avenue Rallroad Company determined that the car Ucense fées are, 
not entitled to a préférence, in which détermination It followed the décision 
of tlie si»te courts to the same effect. Wise v. Wise Co., 153 N. ï. 507, 47 
N. E. 788.;!- 

Theclalm of the eity agalnst the Metropolitan road wlU therefore be Hq- 
uidated at $41,300, and that agalnst the New ïork City Railway Company 
at $129,381.57. Interest on thèse amounts, down to the date of the appoint- 
mentof the receivers, will also be allowed; the amount claimed by the city 
on the fées due from the Metropolitan road being $18,301, and the amount 
claimed on the fées due from the New York City Eailway , Company being 
$9,755, making a total clalm against the Metropolitan road, as allowed, $59,- 
961, and against the New York City, $139,136.57. DMerences, if any, as to 
thèse amounts of Interest may be suggested, and will be adjusted before re- 
porting them to the court. 

Second— Percentage of the Gross Receipts, 

[5] The percentage of gross receipts claimed by the city agalnst the Metro- 
politan Company is for the years 1899 to 1902, both inclusive ; those for the 
year 1902 being apportloned between that Company and its lessee, the New 
York City Kailway Company, foi" the reason that the lease went into effect 
In Aprll of that year. The amount of the clalm Is $1,235,973.82. The clalm 
agalnst the New York City Eailway Is for the years 1902 to 1907, both in- 
clusive, and its amount Is $3,408,126.66, making the total of the claims against 
both eompanies $4,644,100.48. 

Thèse claims are made under article 4, § .95, of the gênerai rallroad law, 
whlch Is as follows: "Every corporation building or operatlng a rallroad or 
branch or extension thereof, tinder the provisions of thls article, or of chap- 
ter 252 of the Laws of 1884, within any city of the state havlng a population 
of 1,200,000 or more, shall, for and during the flrst flve years after the com- 
mencement of the opération of any portion of Its rallroad annually, on No- 
vember Ist, pay Into the treasury of the city In which its road is located to 
the crédit pf the slnklng fund thereof, three per cent, of Its gross receipts for 
and during the year ending September 13th next precedlng; and after the 
expiration pf such flve years, make a like annual payment into the treasury 
of the city tp the crédit of the same fund, of flve per cent, of Its gross re- 
ceipts. If a Street surface rallroad corporation existlng and operatlng any 
such rallroad in any such city on May 6, 1884, shall bave thereafter extended 
Its tracks or constructed branches therefrom, and shall operate such branches 
or extensions under the provisions of chapter 252 of the LaVs of 1884, or of 
thls article, such corporation shall pay such percentages only upon such por- 
tion of Its gross receipts as shall bear the same proportion to Its whole gross 
receipts as the length of such extension or franchises shall bear to the entire 
length of Its Une. « • ♦ " 

The provision quoted had Its origln In section 8 of chapter 252 of the Laws 
of 1884, entitled "An act to provide for the construction, extension, mainte- 
nance and opération of street surface rallroads and branches thereof, In cit- 
les, towns and villages." Thence It found its way Into section 95 of the gên- 
erai rallroad law (chapter 565 of the Laws of 1890), whlch was amended by 
chapter 676 ôf the Laws of 1892, so as to read as I quote It, and, as quoted, 
it was In force when the Metropolitan and New York City Companles were 
Incorporated under the gênerai rallroad law of 1890, of whlch it Is a part. 

The contention of the city is that it applles to any street surface corpora- 
tion organlzed under the gênerai rallroad law since Its enactment in 1890 
with this provision In It, regardless of whether the franchise routes upon the 
gross receipts of which the clalm is based had been granted by the state and 
locality and had been constructed and operated prior to 1884 or not. The 
contention cannot be sustalned, and is, Indeed, as it seems to me, barely ar- 
guable. The act of 1884 was Intended to be wholly prospective In Its opéra- 
tion ; section 8 In terms applylng to "every corporation incorporated under, 
or construetlng or operatlng a rallroad constructed or extended under, the 
provisions of thls act," and not to any other corporation. In the section of 
the rallroad law quoted, the Législature omitted the words italiclzed, plainly 
indicatlng its intention to Impose the burden, not on street surface corpora- 
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tlons ereated under the rallroad law, regardless of whether the street rail- 
way franclilses had been obtained and utilized by actual opération prior to 
the enactment of 1884, but on corporations, wbether ereated under the rall- 
road law or not, which enjoyed street surface franchises ereated subséquent 
to that time, and on those only. That thls Is so Is evidenced by the care 
which is taken in the concludlng portion of the paragraph of the railroad 
law relied on to subjeet such gross receipts only of corporations existing and 
operatiiig before the act of 1884 as are derived from extensions under that 
act of then existing roads, leaving receipts from the routes to which such 
extensions were made, as they had been theretofore, free from the burden. 
I think, therefore, that the section relied on refers to a building subséquent 
to the act of 1884 by auy street surface corporation, whether orgahlzed under 
the gênerai railroad iaw or not, and to an opération commenced thereafter, 
and not to a continuance of opération already long begun by successive con- 
stituent companles, or by lessees ereated under the railroad law of street sur- 
face franchises outstanding prior to 1884. This conclusion is, I think, con- 
firmed by the reasoning in the case of IngersoU v. Nassau Electric Railroad 
Company, 157 N. X. 453, 52 N. E. 545, 43 L. B. A. 236, where a construction 
of the railroad law similar to that hère urged was condemned; the court 
holding that a lessee corporation ereated under the gênerai railroad law was 
not required by law to obtain anew the ccTisent of property owners or of the 
Appellate Division to the continued opération of the Une leased, where such 
consent had been duly obtained by the lessor prior to its passage. 

The amounts clalmed are the percentages fixed by the statute, based upon 
the tn-cru'^ rrreipts of tbe Metropolitan and New York City Companies from 
ail the street surface Unes operated by them in Manhattan and the Bronx. 
as showi! .ij their reports to the Railroad Commissloners. It may be judi- 
eially noticed that the five hundred odd miles of trackage operated conslsts 
mostly of franchise routes built and operated prior to 1884; the mileage of 
franchise routes ereated since being only a smaU, though not unimportant. 
proportion of this total. The record is, however, barren of any attempt to 
apportion receipts; the daims of the city proceedlng solely on the theory 
indicated. They must therefore be dismlssed as to both companies. 

Third — The Claims for Repaving. 

Thèse claims as originally flled hâve been largely reduced by a process of 
élimination, but the détermination of the amount now clalmed by the city has 
been made to^ dépend upon the disposition of 11 cases submltted as tests, 
which, when passed upon, wlU settle the amounts for which the Metropolitan 
and New York City Rallway Companies are liable. One question of a gên- 
erai nature is, however, suggested by the discussion In the briefs as to the 
liability of the New York City Rallway Company, and that question may be 
dlsposed of before taking up the test cases. 

[6] The liability of the New York City Rallway Company Is predicated on 
section 98 of the gênerai railroad law (chapter 676, Laws of 1892), under 
which that company was organlzed, and which is as foUows: "Every street 
surface rallroad corporation so long as it shall continue to use any of Its 
tracks in any street, avenue, or publie place In any city or village shall hâve 
and keep In permanent repalr that portion of such street, avenue or publie 
place between Its tracks, the rails of Its tracks and two feet In wldth outside 
of its tracks under the supervision of the proper local authorlties, and when- 
ever required by them to do so, and in such manner as they may prescribe. 
In case of the neglect of any corporation to make pavements or repairs after 
the expiration of thlrty days' notice to do so, the local authorlties may make 
the sanie at the expense of such corporation, and such authorlties may make 
such reasonable régulations and ordinances as to the rate of speed, mode of 
use of tracks, and reiuoval of ice and snow, as the interests or convenience 
of the public may requlre. A corporation whose agents or servants wilfuUy 
or negligently violate such an ordinance or régulation, shall be liable to such 
city or village for a penalty not exceeding five hundred dollars to be specified 
in such ordinance or régulation." 

The section quoted is taken from section 9 of chapter 252 of the liaws of 
1884, which section in terœs referrod to corporations "incorporated under or 
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canstructlng, extendlng or operatlng a rallroad constructed or extended ud- 
der the provision" of that act, and It is Insisted that, as the section of tlie 
railroad law omits tlie word "operatlng," it must be construed as applying 
only to a Company "using" traeks it owtis, and not to companies operating 
tracks owned by some otlier corporation, as In the case of tlie New York City 
Railway Company, whlch at none of the times in question owned any tracks, 
but simply operated over the tracks owned by other corporations. However 
persuasive the reasons urged in support of thls construction may be, I think 
that it must be regarded as having been detennined that section 98 of the 
rallroad law does apply to the New York City Railroad Company. City of 
New York v. New York City R. Oo., 182 App. Dlv. 156, 116 N. Y. Supp. 939. 
In this case the Metropolitan Orosstown Railway Company owned tracks on 
West Broadway, from Spring street to Fourth street, which, after due notice 
ta the défendant, the eity repaired. The Crosstown Company was organized 
under the act of 1884, and was subjected to spécial obligations respecting 
street paving, which were embodied, not only In that act, but in the agree- 
ments that it entered into under the act wlth the local authorlties, and such 
obligations were ultimately devolved as a resuit of consolidation upon the 
Company created by its union wlth others to form the Metropolitan Street 
Railway Company. It was thls latter company, however, which leased, 
among other routes, the railroad route in the street in question to the de- 
fendant Company, whlch was organized, not under the act of 1884, but under 
the gênerai railroad law, of whlch the above-quoted section 98 is a part. The 
court distlnctly held that section 98 of the rallroad law imposed a liability 
on the défendant company, although it was the lessee only of the tracks in 
and about whlch the repavement there Involved was niade. It must therefore . 
be held that, where the clty hae paved or repaved in and about the tracks of 
the New York Clty Railway Company sinee the lease to it by the Metropoli- 
tan Company, after notice in compliance with the statute, a liability bas re- 
sulted under the section quoted, and this liability, it wlll be noted, re&ults, 
not from the provisions of the lease, but from that section and from the fact 
of opération. 

Test Case No. 1. 

[7] In thls case it was stlpulated that certain spécification stone had been 
laid within the railway area by the New York Clty Railway Company in 
Reade street, between Center and West streets, prier to 1905. In that year 
the pavement was taken up by the clty, and a new pavement of wood block 
was put down. The clty was allowed by its contractors 20 cents a square yard 
for the old stone removed, amounting in ail to about $46 ; the total number 
of stones removed being about 6,000. The receivers claim the value to be $25 
per 1,000, baslng it on the testimony of an expert produced by them; and 
tlie clty submits similar expert testimony, placing the value at not more than 
$8 per 1,000, which was substantlally the amount allowed. No question of 
notice enters into this case; the rallroad company having received the stat- 
utory notice before the work of repaving was begun by the clty, and wlth 
that notice it neglected to comply. 

The contention that the company is entitled to the hlgher value can, it 
seems to me, be based solely on a claim that the railroad company owned the 
stone beeause it originally laid it. It did not, however, own the stone. When 
orlglnally laid, it became a part of the street surface of a public highway, 
and can in no sensé be said to bave continued to belong to the rallroad com- 
pany. The City would hâve had the right to retain its title to It, and to bave 
used it for the same or other work, Instead of invlting bidders for the work 
to make allowances for it, and instead of turning it over to the successful 
bidder. It is doubtless true that the clty could not do the work in a reckless 
or extravagant manner, nor charge for unnecessary expenses ; but where the 
work is done in the regular way, after public lettlng to the lowest bidder, the 
presumption is that the price is reasonable. Mayor v. Second Ave. R. R. Co., 
102 N. Y. 572, 7 N. E. 905, 55 Am. Rep. 839. Nor do I think that that pre- 
sumption bas been overcome by the testimony hère. That of the clty's ex- 
pert is avowedly based on a spécial use for tlie stone after clipping for lay- 
ing in slotted tracks in construction work. It cannot be regarded as pointing 
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a gênerai market value. The priée allowed as the resuit of gênerai compéti- 
tive biddlng, supported as it Is by the testlmony of the city's expert, is mucb 
more likely to be such value. Thls claim should be allowed. 

Test Case No. 2. 

[8] Thls case turns upon the sufflciency of the notice. It Is addressed to 
the "Central Park," North & East River Rallroad Company, New York City 
Railroad Company, lessee," and was duly served on the vice président of the 
City Railway Company. It states "that that portion of Jackson street, from 
Grand to South street, between the tracks, the rails of the tracks, and two 
feet in width outside of the tracks of the street surface railway used by you 
in said Jackson street Is out of repair and needs repavement." The only 
tracks owned in Jackson street by the Central Park, North & East River 
Rallroad Company are those included between Monroe and Front streets; 
the tracks from Madison to Monroe streets being owned orlginally by the 
Chambers Street & Grand Street Ferry RaUway Company, which was one of 
the constituent companiés of the Metropolitan Street Railway Company. The 
New York City Railway Company operated over the tracks of both of thèse 
companiés as lessee. The theory of counsel for the recelvers is that the no- 
tice opérâtes only as to that portion of the tracks from Grand to South street 
which were aetually owned by the Central Park, North & East River Rall- 
road Company, and not as to the tracks owned by the Metropolitan Company, 
so that the claim for so much of the repavlng as was done about the latter 
tracks on Jackson street should be dlsallowed. 

Récent décisions construlng thèse notices are very clear to the effect that, 
where the notice Is of such a nature as to reasonably apprise the parties 
notifled as to the character and extent of the work, informallties are to be 
disregarded. Hère the City Company was plainly notifled that the pavement 
was out of repair and was to be repaired on Jackson street, from Grand to 
South streets, with asphalt, and it dld operate cars on the tracks, the pavlng 
area of which it disputes, as the basis of the claim. Although it Is true that 
those tracks were not owned by the Central Park, North & East River Rall- 
road Company, it was clearly apprised by the terms of the notice that the 
whole street in question was to be repaved, and it could not hâve been mis- 
taken as to the extent and character of the work which the clty requlred it 
to do, and which as an operatlng company it was bouud to do. I think that 
under section 98 of the railroad law thls notice must be regarded as suffi- 
cient, and that the claim must be allowed. 

Test Case No. 3. 

In thls case the notice was addressed to the Twenty-Thlrd Street Railway 
Company, New York Clty Railway Company, lessee, and duly served on the 
vice président of the latter company. It contained provisions slœilar to those 
quoted with référence to test case No. 2, as to repavement on First avenue, 
from Thirty-Second to Thirty-Flfth streets, with asphalt. The Twenty-Third 
street road owned or operated no tracks on thls street at that tlme, although 
the New York City Railway Company, as lessee, did. Thls notice cornes with- 
in the same principle as that in the prior case, and the claim in dispute 
should be allowed. 

Test Case No. 4. 

The claim hère is for pavlng on Eleventh avenue, from Twenty-Second to 
Twenty-Seventh street. The track on it was owned by the Bleeker Street & 
Fulton Street Ferry Railroad Company or the Twenty-Eighth and Twenty- 
Ninth Street Crosstown Rallroad Company, or by the Metropolitan Street 
Railway Company. The notice was addressed to the Fourteenth Street branch 
of the Twenty-Third Street Railway Company, New York City Railway Com- 
pany, lessee, and service on the vice président of the lessee company was 
duly made, requiring the repavlng on the tracks used by it on sald avenue. 
The only track owned by the Twenty-Third Street Company on the street 
specified was at the intersection of Eleventh avenue and Twenty-Third street, 
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and It Is Inslsted that the elalm should be eanflned to the repavlng done at 
thftt: point The claim Is similar to those already consldered, and it should be 
allowed. 

Test Case No. 5. 

Thls clalm against the New York City Company Is for repavlng done on 
Lenox avenue, between 117th and 124th streets. The only notice tçr repave 
is contaîned in a letter, dated New York, October 7, 1903, to the Interurban 
Street Railway Company, 621 Broadway, stating "that as it failed to comply 
wlth the notice of June 4th, froni thls department, to repaif within 30 days 
the àsphalt pavement between the outer rails on Lenox avenue, from 116th 
to 135th streets, an order would be Issued to an asphalt Company to make the 
necessary repairs." It further requlred the company to r-esét the rails and 
to beghi that work within three days from the recelpt of the notice. Thls 
notice is the only notice upon whlch the city relies. 

This notice is Insuffleient. A similar notice was held to be insuffieient in 
the casé of Mayor v. Bleeker Street & Fulton Street Ferry E. Co., 130 App. 
Oiv. 830, 115 N. Y. Supp. 592. The court held that it "gave no distinct no- 
tice to thé défendant to repalr the pavement or lay a new pavement within 
30 days. It made no statement as to what portion of the pavement the de- 
fendant was requlred to pay for, and the letter itself seems to refer to the 
change In the rails or motor power or repairs that would necessltate a dis- 
turbance of the new pavement laid." The notice in the case at bar is open 
to the same condemnation, and the claim should be dismissed. 

Test Case No. 6. 

[9] Thls claim includea flve items dlsclosed by the record, whlch states that 
the tracks in and about whlch the pavlng was done had never been operâted 
by the New Tork City Railway Company. The contention is that actual 
opération is the sole "use" çontemplated by the statute. Doubtless abandon- 
ment of the franchise and removal of the tracks would relieve from liabllity ; 
but maintenance of the tracks under a claim of right is, I thlnk, as much 
a "use," Within the meahing intended, as the actual opération of cars itself, 
and where, as hère, such claim and maintenance are coneeded, the liabllity 
results, even though no cars be run. Thls claim should also te allowed. 

Test Case No. 7. 

This clalm embraces seven items whlch include as many distinct streets 
in varions parts of the city, in whlch it is stipulated that but one trlp a day 
in each direction was made by a car over the tracks in sald streets laid. 
This claim comes within the ruHng dlsposlng of the prier claim, and it should 
llkewise be allowed. 

Test Case No. 8. 

The clalm hère is for pavlng done on Lenox avenue, from llOth street to 
119th street, and Is against the New York City Railway Company. A notice 
was received In évidence, directed to the Forty-Second Street, ManhattanvlUe 
& St. Nlcholas Avenue Rallroad Company only, and it was the operatlng com- 
pany; but no notice whatever to the New York City Railway Company was 
ofCered. This claim should therefore be dismissed. 

Test Case No. 9. 

This daim is for repavlng done on Amsterdam avenue, between Seventy- 
Second and Seventy-Thlrd streets, In that avenue. At thls point there are 
four tracks. The two outer tracks are owned by the Forty-Second Street, 
ManhattanvUle & St. Nlcholas Avenue Rallroad Company, and the two Inner 
tracks are owned by the Ninth Avenue Rallroad Company. The Forty-Second 
Street, Manbattanville & St. Nlcholas Avenue Rallroad Company Is operâted 
independently from the Ninth Avenue Rallroad Company and the New York 
City Railway Company, and the New York City Railway Company never oi)- 
érated any cars over the Forty-Second Street Company's tracks. The New 
York City Railway Company, as lessee, dld operate cars over the tracks of 
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the Ninth Avenue Company. The notice reads as follows: "Forty-Sëeond 
Street, Manhattanville & St. NIcholas Avenue Railroad Company, New York 
City Eailway Company, Lesseé: You will please take notice that tbe portion 
of Amsterdam avenue from Seventy- Second to Seventy-Thlrd streets, between 
the traclîs, tbe «rails of the tracks, and two feet In wldth outside of the tracks 
of the Street surface raîlway used by you in sald Amsterdam avenue Is out of 
repair and in need of pavement." The notice contains the usual statement as 
to the city's intention to repave, and the nature of the pavement, and con- 
tinues: "The portion of said Amsterdam avenue traversed or interseeted by 
and between the aforesaid tracks, the rails of the tracks, and two feet in 
wldth outside of the said tracks has a superflcial area of approximately 650 
square yards." The notice was eerved on the vice président of the New York 
City Eailway Company. This is doubtless a border Une case, but I think 
that a direction of the notice to the company actually ownlng tracks withiu 
the space and indepeodently operating cars thereon, coupled with the fact 
that there were really two Independent railway areas In the designated Street, 
to only one of whlch, on any theory of construction of the notice in its appli- 
cation to the facts as they were, it can be held to apply, suggested a reason- 
ftble doubt as to the area Intended, whlch justlfied the New York City Rail- 
way Company, even though it was erroneously named therein as lessee, in 
disregardlng It. City of N. Y. v. Met. St. R. Co., 130 App. Div. 845, 115 N. Y. 
Supp. 87S. This claim should be dismîssed. 

Test Case No. 10. 

This claim is for repaving done in Duane street, from Broadway to West 
Street. The New York City Eailway was operating as lessee over the tracks 
In that Street The notice was addressed to the Dry Dock, Broadway & Bat- 
tery Railroad Company, New York City Eailway Company, lessee ; but the 
Dry Dock road owned no tracks in Duane street. It did operate tracks in 
Washington and Greenwich streets, whlch Interseeted the tracks in Duane 
street, and thèse points of Intersection were not repaved. The railroad area 
la Duane street, between West and Washington streets, Is 1,740 yards, whlch 
Is the basls of the claim ; but the notice speclfied the superflcial area as ap- 
proximately 24 square yards, and it is argued from this that such notice was 
Insufflcient to charge the railroad company, since it had a right to rely upon 
the statement as to superflcial area, and to refrain from taking action, and, 
having such right, that it would be unfalr to hold it for the whole repaving, 
or for anything in excess of the area speclfled, even assuming the validlty of 
a notice directed as this was. 

This notice Is similar to those In other foregoing test cases whlch hâve 
been held valid, so that the only matter to conslder Is the effect of the mls- 
statement as to the area to be covered. The notice In question elearly States 
that that portion of Duane street, from Broadway to West, comprlslng the 
railroad area used by the City Railway Company, was out of repair, and it 
was the intention of the clty to repave the roadway of Duane street with 
wood block pavement between the points indicated. The insertion, therefcre, 
of the figures "24" in the blank space left for that purpose was an error 
.whlch could not hâve mlsled the company. The précise question hère In- 
volved has been decided adversely to the contention in City of New York v. 
New York City R. Oo., 60 Mise. E«p. 491, 113 N. Y. Supp. 869, afflrmed 132 
App. Div. 156, 116 N. Y. Supp. 939. This claim must therefore be allowed. 

Test Case No. 11. 
In this case the notice was addressed to the Tenth Avenue Railroad Com- 
pany, Interurban Street Railway Company, lessee; Interurban being the 
name of the New York City Railway Company at the tlme this notice was 
served. It related to the work done on Amsterdam avenue, from Seventy- 
Seventh to Seventy-Elghth streets, on whlch avenue there were four tracks, 
the two outer of whlch were owned by the Forty-Second Street, Manhattan- 
ville & St. NIcholas Avenue Railroad Company, as In test case No. 9. There 
was no such company in existence as the Tenth Avenue Railroad Company, 
and the repaving was done In and about the tracks of the New York Clty 
Eailway Company (Interurban). 

191 F.— 15 
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I think this clalm, too, should be allowed, and I distingulsh It from the 
test dase referred to upon the ground that the notice on its face suggested 
no confusion by a référence to the tiiie owner of the other tracks, so as to 
leave a doubt as to whlch tracks really were Intended. Rejectlng the words 
"Tenth Avenue Rallroad Company," as has been done In othec cases, the only 
tracks to whlch the notice would refer were those used by the Interurban 
(New York City Railway Company) as lessee, and I think that thls clalm 
must also be allowed. 

It Is conceded by counsel for the clty that thèse pavlng daims are not pre- 
ferred. When the resuit of applylng the rulings In the foregolng test cases 
has been determined, a statement thereof should be filed, and wUl be incor- 
porated In the report to be made to the court. 

Byrne & Cutcheon, for complainant. 

Dexter, Osborne & Fleming, for receiver of New York City Ry. 

Archibald R. Watson, for City of New York. 

LACOMBE, Circuit Judge. I fuUy concur in the careful opinion 
which the spécial master has filed with his report. The exceptions are 
overruled, and the report confirmed. 



SMITH V. NATIONAL BANK OF D. O. MILLS & CD. 
(Circuit Court, N. D. Callfornia. October 25, 1911.) 

1. Banks and Banking (§ 171*) — Collection Agent— Sélection or Sttb- 

AGENTS— Négligence. 

Défendant accepted a draft from plaintlfC for collection through de- 
fendant's correspondent at R. Défendant sent the draft to the R. bank, 
by which it was negllgently sent to the drawee bank for collection and 
"crédit." The drawee bank, on receiving the draft, charged the amouut 
to plaintiff's account, and credlted the same to' the account of the R. 
bank, sending it a crédit slip therefor. At thls tlme the drawee had am- 
ple ïunds with which to pay the draft, and. if presented over the counter 
by a third person, would bave been pald in cash. The drawee failed 
on the next day, whereupon the R. bank refused to accept the crédit, and 
requested that the amount of the draft be credlted back to the plain- 
tiff's account, and recharged to the B. bank's account, which request was 
complied with by the drawee. Held, that défendant in accepting the 
draft for collection was an Independent contractor, and that the acts of 
the B. bank were chargeable to défendant as its agent, and not the agent 
of plalntiff, défendant being therefore llable for the amount of the 
draft. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§^ 
597-618; Dec. Dig. § 171.*] 

2. Principal and Agent (§ 73*) — Subagents— Statutes. 

Civ. Code Cal. § 2351, provides that a subagent lawfully appointed 
represents the principal in llke manner with the original agent, and the 
original agent is not responsible to third persons for the subagent's act. 
Held, that such provision was merely declaratory of the gênerai rule 
affecting the responsiblllty of an agent that the acts of his subagent as 
to third persons dld not limlt or affect the responsiblllty of such agent 
to his principal. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. § 151; 
Dec. Dig. i 73. *1 

♦For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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8. Banks and Banking (§ 162*) — Collections— Conteact. 

Where the casbier of défendant bank on a,ceepting from plalntltf a 
draft on a foreign bank for collection stated tbat they "would bave to 
handle it through Reno," or would "send tbe item to Eeno and bave 
them collect it for us," sucb statement impUed no suggestion to plalntiff 
that défendant thereby Intended to restrict or llmlt its own responsibility, 
or that défendant intended that plalntiff should be responsible for the 
acts of the Reno correspondent. 

[Ed. Note. — For other. cases, see Banks and Banking, Dec. DIg. S 162.*] 

4. CusTOMS AND Usages (§ 12*) — Requisites. 

A eustom to avold an otberwise controUing rule of law must be clearly 
establisbed, and the party sought to be bound must either bave actual 
knowledge of its existence, or the usage must be so gênerai and well 
known in the communlty as to give rise to the presumption of such 
knowledge. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 
23-24 ; Dec. Dig. § 12.*] 

5. CXJSTOMS AND USAGES (§ 12*) NOTICE — EVIDENCE, 

That defendant's casbier in accepting from plalntiff a draft on a for- 
eign bank for collection notifled ber that défendant would bave to handle 
it through Reno, or would send the draft to Reno and bave it collected. 
was insufflcient to chlirge plalntiff with notice of an alleged eustom of 
banks to accept such items only at the risk of the depositor. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 
23-24 ; Dec. Dig, § 12.*] 

6. Customs and Usages (§ 17*) — Express Conteact. 

While a eustom may be resorted to, to explaln the meanlng ofadoubt- 
ful or ambiguous contract, it will not be admitted to vary or contradlct 
the terms of an unambiguous express contract. 

[Ed. Note.^For other cases, see Customs and Usages, Cent. Dig. § 
34; Dec. Dig. § 17;* Evidence, Cent. Dig. §§ 1945-1952.] 

At Law. Action by Bertha Smith against the National Bank of D. 
O. Mills & Co. Judgment for plaintiff. 

Thls is an action to recover from the défendant, a corporation doing a gêner- 
ai banking business at the city of Sacramento, in thts state, the amount of a 
draft delivered to it by the plaintiff for collection. ïhe material facts are 
thèse: Plaintiff, a résident of Nevada, had funds on deposit witb the State 
Bank & Trust Company, a Nevada corporation, at Tonopah, in that state. 
Being temporarily in Sacramento, and desirlng to draw upon the fund in the 
Tonopah bank, plaintiff, being ignorant of banking methods, on Oetober 18, 
1907, called at the banking house of défendant, and informed its casbier of 
ber deaire, and under the direction of the latter signed a draft drawu by him 
in favor of défendant on the Tonopah bank for $4,779.75, and delivered the 
draft, together with her bank book, to tbe cashier, he issuiug to her in defend- 
ant's name a recelpt therefor, reciting that the draft was received for collec- 
tion, and stating to her, in substance, that défendant "would bave to handle it 
through Reno," or would "send the item to Reno and bave them collect it 
for us," as they dld not do business direct with Tonopah. 

The défendant immediately transmltted the draft to its regular correspond- 
ent, the Washoe County Bank, a responsible institution at Reno, Nev., which 
we may refer to as the Reno bank, with directions "for collection and re- 
turns." It was received by the latter on Oetober 19, 1907, and on the same 
day was transmitted by it direct to the drawee, whlch was its correspondent 
at Tonopah and with which it had an account, with a letter of instructions 
"for collection and crédit." The draft was received by the drawee on Oe- 
tober 22, 1907, and immediately upon its receipt was accepted by the latter 
and stamped "paid," and in accordance with tbe letter of instructions a charge 
was thereupon.at once entered upon the books of the drawee in the amount- 

•ï"or other cases see same topic & § numbbh In Dec. & Am. Digs, 1907 to date, & Rep'r Indeie» 
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of the draft against the account of tbe T»lalntiff, and a crédit In tlie same 
amDtmt enteredto the account of the Reno bank. On the same day thèse 
entrles were madea crédit mémorandum covering the item was transmitted 
by the drawee to the Reno bank. At thls tlme the drawee bank was open and 
transacting Its asvL&l business, and had cash on hand more than sufflclent to 
pay the draft. It continued to carry on its business as usual until 11 o'clock 
the next day, when It closed its doors and was taken In charge by the State 
Bank Examiner as insolvenf, and subset[uently passed into the hands of a 
recelver. The crédit mémorandum was recelved by the Reno bank on October 
23, 1907, the day the drawee bank closed Its doors, and thereafter, having 
been advised of the failure, the Reno bank notlfled the drawee that it would 
ûot accept crédit on its books as eonstituting payment of plaintiff's draft, 
and requested that the amount of the draft be credited back to the account of 
plalntifC on Its books, and charged back to its account. After some negotlation 
and lapse of time and upon an assurance that the Reno bank would hold it 
harmless In the transaction, thls request was complied wlth by the drawee, 
and the entry of the countercharge made. At the time-the draft was sent to 
the drawee there were three other banks In Tonopah and an agency of Wells 
Fargo & Co.'s Express at that point. The défendant bank bas refused to 
honor plaintlfC's demand for payment of the amount of the draft, and hence 
thls suit. 

Mack, Green, Brown & Heer, for plaintiflf. . 
White, Miller & McLaughlin, for défendant. 

VAN FLEET, District Judge (after stating the facts as above). 
[1] Aside from some minor considérations urged upon the attention 
of the court, which are net deemed material, the case turns upon the 
question whether the intermediary, the Reno bank, through whose ac- 
tion the failure to coUect the draft manifestly resulted, is to be re- 
garded as the agent or représentative in the transaction of the défend- 
ant, or as that of the plaintiff. If it was the agent of the défendant, 
then the latter is responsible for its acts, and liable for the loss suf- 
fered by plaintiff through its dereliction. If, on the other hand, it 
is to be regarded as the agent of the plaintiff in the premises, then, 
of course, plaintiff's demand upon this défendant must fail. 

That plaintiff's right of action is against either the défendant or the 
Reno bank is obvions. The drawee bank may at once be eliminated 
from the transaction se far as the plaintiff's rights are concerned. 
Having at the direction of its correspondent, the Reno bank, accepted 
the draft and transf erred the crédit on its books from the account of 
the plaintiff to that of the former bank, the plaintiff's funds in its 
hands to the amount of the draft thereupon became to ail légal intents 
and purposes so far as plaintiff is concerned the property of the Reno 
bank. As suggested by counsel for plaintiff, had an attachment been 
thereafter, on that day, served upon the drawee at the suit of a third 
person, the writ would hâve held the crédit as the property of the 
Reno bank. The transaction, according. to universal banking methods, 
was a payment of the draft just as effectually as if the cash had 
passed ; and plaintiff's rights thereunder as against the drawee were 
at an end. Her right thereafter to look for the proceeds of her draft 
was against whoever represented her in the transaction; and, of 
course, the subséquent attempt of the Reno bank to hâve the account 
on the books of the drawee reversed to represent its original status 
was without avail to affect that right, especially since it did not re- 



V. NATIONAL BANK OF D. O. MILLS 4 CO. 229 

store the conditions previously existing. What, tlien, are the rights 
of the parties in the premises ? The plaintiff 's attitude is that her sole 
représentative in the transaction was the defenda,nt, that it undertook 
as her agent to collect her draft, and that with the instrumentalities 
which it chose to'employ to accomplish that purpose she had nothing 
to do, that the subagency chosen by the défendant for the purpose was 
its agency, and not plaintiff's, and, her money having been lost through 
the neglect of the latter, défendant is responsible for such loss, and 
she may look to it alone for reimbursement. 

The defendant's contention, on the other hand, is, in substance, that 
ail it undertook to do in the premises, since it could not make collec- 
tion personally, was in good faith and with proper diligence to employ 
the usual and ordinary means for the purpose ; that it did not obligate 
itself to make the collection, but merely to exert proper judgment in 
selecting an agency for plaintiff through which to make it ; that, hav- 
ing donc that, the agent so chosen became the agent of the plaintiff; 
and that the loss having occurred through the négligence of the lat- 
ter, and through no failure on the part of défendant to properly per- 
form its duty in the premises, it cannot be held responsible for the 
plaintiff's loss. 

The question as to the extent of the obligation assumed by a bank 
in accepting commercial paper for collection at a distant point in the 
ordinary course of business and without spécial features to the con- 
tract has arisen in a great many cases, under facts not differing in 
légal effect from the présent, and has given rise to much diversity of 
ruling in the courts of the différent states of the Union. Thèse dé- 
cisions will generally be found aligned with one or the other of two 
gênerai groups — ^the one supporting in its substance the contention of 
the plaintiff; the other sustaining that of the défendant. If we 
were dépendent for a solution of the question upon a choice between 
thèse divergent views, it might présent some considérable difificulty in 
reaching a conclusion satisfactory to the court. But I am of opinion 
that the question, so far as affecting the ruling of the fédéral courts, 
has been definitely settled by the Suprême Court in the leading case 
of Exchange National Bank v. Third National Bank, 112 U. S. 276, 5 
Sup. Ct. 141, 28 L. Ed. 722. In that case a bank in Pittsburg dis- 
counted for the drawers, and sent for collection in ordinary course of 
business to a bank in New York, certain drafts drawn on a party in 
Newark, N. J. The New York bank, in turn, sent the drafts to a 
bank in Newark for présentation, acceptance, and collection. Through 
the neglect of the latter to hâve proper acceptance of the paper a loss 
occurred; and it was held that the Newark bank was the agent in 
the premises of the New York bank, and not of the sender, and that 
the sender was entitled to recover its loss from the New York bank ; 
and it is said, quoting from Hoover v. Wise, 91 U. S. 308, 23 L. Ed. 
392: 

"That where a bank, as a collection agency, reçoives a note for the purposes 
of collection, its position is that of an independent contractor, and the instru- 
ments employ ed by such bank in the business contemplated are its agents, and 
not the subagents of the owner of the note." 
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Ail the leading authorities are exhaustively reviewed, and the di- 
versity in the décisions in the state courts noticed; and, after such 
reyiew, it is said, as to the rule applicable in such cases : 

"The question Involves a rule of law of gênerai application. Whatever be 
the proper rule, It is one of commercial law. It concerns trade between différ- 
ent and distant places, and. In the absence of statutory régulations or spécial 
contract or usage having the force of law, it is not to be determined according 
to the vlews or Interests of any particular Individuals, classes, or loealities, 
but according to those princlples which will best promote the gênerai welfare 
of the commercial community. Especially Is this so when the question is 
presented to this tribunal, whose décisions are controUing in ail cases in the 
fédéral courts. The agreement of the défendant in this case was to coUect the 
drafts, not merely to transmit them to the Newark bank for collection. This 
distinction is manlfest; and the question presented is whether the New York 
bank, flrst receiving thèse drafts for collection, Is responslble for the loss or 
damage resultlng from the default of its Newark agent. There is no statute or 
usage or spécial contract in this case to quallfy or vary the obligation result- 
lng from the deposit of the drafts with the New York bank for collection. 
On Its receipt of the drafts undér thèse circumstances an implied undertaking 
by it arose to take ail necessary measures to make the demands of acceptance 
neeessary to protect the rights of the holder against preyious parties to the 
paper." 

And, speaking of the considération supporting such a contract, it is 
said: 

"The taking by a bank from a customer in the usual course of business of 
paper for collection is suffleient évidence of a valuable considération for the 
service. The gênerai profits of the receiving bank from the business tetween 
the parties and the accommodation to the customer must ail be cansldered to- 
gether, and form a considération, in the absence of any controlling facts to the 
contrary, so that the collection of the paper cannât be regarded as a gratul- 
tous favor. Smedes v. Bank of Utlca, 20 Johns. [N. Y.] 372, and 3 Cow. [N. 
Y.] 662 ; McKlnster v. Bank of Utica, 9 Wend. [N. Y.] 46; afflrmed in Bank of 
Utlca v. McKlnster, 11 Wend. [N. Y.] 473. The contract, then, becomes one 
to perform certain du tles necessary for the collection of the paper and the 
protection of the holder. The bank is not merely appointed an attorney, au- 
thorized to sélect other agents to coUect the paper. Its undertaking is to do 
the thing, and not merely to procure It to be done. In such case the bank is 
held to agrée to answer for any default In the performance of its contract ; 
and, whether the paper is to be collected in the place where the bank is situ- 
ated, or at a distance, the contract is to use the proper means to collect the 
paper, and the bank, by employing subagents to perform a part of what it has 
eontracted to do, becomes responsible to its customer. This gênerai prlnclple 
applies to ail who contract to perform a service." 

And again, speaking of the distinction between the effect of the 
contract as contended for by plaintifif and the contract as construed 
by the défendant, the court say : 

"The distinction between the liability of one who contracts to do a thing 
and that of one who merely reçoives a délégation of authorlty to act for 
another is a fundamental one, applicable to the présent case. If the agency 
is an undertaking to do the business, the original principal may look to the 
immédiate contracter with himself, and is not obliged to look to Inferior or 
distant undercontractors or subagents, when defaults occur injurions to his 
interest. Whether a draft Is payable In the place where the bank receiving 
it for collection is situated, or in another place, the holder is aware that the 
collection must be made by a compétent agent. In either case there is an Im- 
plied contract of the bank that the proper measures shall be used to collect 
the draft, and a rlght on the part of its owuer to présume that proper agents 
will be employed, he having no knowledge of the agents. There is, therefore, 
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no reason for llabillty or exemption from llablllty In the one case which does 
not apply to the other." 

The principles announced in that case being controlling hère are 
conclusive of the case, in the absence, as there stated, of some "stat- 
ute or usage or spécial contract in this case to qualify or vary the ob- 
ligation." 

[2] There is no local statute afifecting that obligation in any re- 
spect hère involved. Section 2351 of the Civil Code of California pro- 
vides that: 

"A subagent, lawfully appointed, represents the principal in like manner 
wlth the original agent; and the original agent is not responsible to third 
persons for the acts of the subagent." 

That provision merely déclares a rule of gênerai application afïect- 
ing the responsibility of an agent for the acts of his subagent as to 
third persons; but in no way limits or affects the responsibility of . 
such agent to his principal. Nor was there any spécial feature to 
the contract which the défendant made to take it out of the rule de- 
clared in that case. 

[3] The mère statement to plaintiff by the cashier of défendant in 
accepting the commission that they "would hâve to handle it through 
Reno" or would "send the item to Reno and hâve them collect it for 
us" implied no suggestion to plaintiff that défendant was thereby in- 
tending to restrict or limit in any way its responsibility to her in the 
• matter, or that défendant intended thereby that she should be re- 
sponsible for the acts of their Reno correspondent. Had the défend- 
ant intended to restrict its contract and take it out of the gênerai 
rule, it was its duty to distinctly inform plaintiff of the fact that she 
might hav'e an opportunity to détermine if she were willing to commit 
the service to it with such limitation. The statement made to her 
by defendant's cashier implied no such purpose, and hence cannot be 
given such effect. 

But defendant's main reliance for the right to make their corre- 
spondent the agent of plaintifï and directly responsible to her is 
based, not so much upon any express language passing between the 
parties as upon an asserted custom with the banks in Sacramento never 
to hold themselves responsible for the acts of others in such collections, 
but to employ ail subagents solely in behalf of and at the risk of the 
principal. So hère we hâve a gênerai rule of négligence sought to be 
avoided by a local custom. 

[4] A custom to avoid an otherwise controlling rule of law must 
be clearly established, and the party sought to be bound thereby must 
either bave imparted to them actual knowledge of its existence, or it 
must be a usage so gênerai and well-known in the community as to 
give rise to the presumption of such knowledge. National Bank v. 
Burkhardt, 100 U. S. 691, 25 L. Ed. 766; Moore v. United States, 
196 U. S. 166, 25 Sup. Ct. 202, 49 L. Ed. 428. The évidence wholly 
fails to meet thèse requirements. In the fîrst place, no local custom 
was shown. The évidence on behalf of défendant in that regard tended 
to show that the custom with the banks of Sacramento was the same 
as existed ail over the country. In other words, that it was not a 
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'local custom at ail. The custom throughout the country îs controlled 
by the courts of the various states ; and the décisions of the courts 
of the différent states show that no such gênerai custom prevails. 

In the next place, if the custom testified to be regarded as a local 
one, there is no évidence that plaintiff was apprised of its existence. 

[5] Ail that was stated to plaintiff by the defendant's cashier that 
could be construed as bearing on the subject was what has been stated 
abqve. There was absolutely nothing in this to advertise to plaintiff 
that the défendant was referring to any custom, local or otherwise, 
to affect her rights, or was making a contract with her restricted by 
any such usage. Very clearly the évidence as to the existence of a 
custom was not sufficient to bring knowledge of it directly home to 
plaintiff, nor to give rise to any presumption of knowledge of its 
existence on her part. 

Moreover, under the interprétation put by the law upon the con- 
tract the défendant made, and there being no spécial feature or stip- 
ulation shown limiting the effect of that contract or defendant's liabil- 
ity thereunder, there is really no place for a custom in this case. As 
was said in National Bank v. Burkhardt, supra : 

"TheSe considérations apply to the posture of the case as it was found to 
be by the verdict of the Jury, under Instructlotns, properly given, by the court. 
According to those tests, the contract was clear, complète, and irrévocable 
wheû the ehéck was dellvered by one party and received by the other. After 
that there was nothing left for usage to do. Its aid, when the controversy 
arose, was Invoked too late. If the bank proposed to hold the check on con-" 
ditlons, It was but falr and just to the other party to hâve said so when it 
,was received, and thus bave glven hlm the option, after such notice, to do 
wlth It as he might think proper." 

See, also, Allen v. St. Louis Bank, 120 U. S. 20, 39, 7 Sûp. Ct. 460, 
30 L. Ed. 573. 

[6] While a custom may be resorted to, to explain a doubtful or 
ambiguous contract, it will not be admitted to vary or contradict the 
terms of an express contract. No usage can change the plain meaning 
of a contract. Withers v. Moore, 140 Cal. 591, 74 Pac. 159; Laver 
v. Hotaling (Cal.) 46 Pac. 1070; Dingley v. McDonald, 124 Cal. 
682, 57 Pac. 574. 

The other matters suggested are, I think, sufîiciently covered by 
what has been said, and need not be specially noticed. 

Judgment will hâve to go for plaintiff as prayed; and it is so 
ordered. 
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In re NELSON. 

(District Court, D. South Dakota, S. D. August 8, 1911.) 

L Bankkuptct (§ 140*' — RiGHTS or Trustée— Conditional Sale Contract. 
Under Bankr. Aet July 1, 1898. c. 541, § 47, subd. "a," cl. 2, 30 Stat. 
55T (U. S. Comp. St. 1901, p. .3438), as amended by Act June 25, 1910, 
e. 412, § 8, 36 Stat. 840. providlng that a bankrupt's trustée shall be 
vested with ail the rlghts, remédies, and powers of a créditer holding 
a lien by légal or équitable proeeedlngs, whether a conditional sale of 
Personal property to a baukrupt is valid as against tbe bankrupt's trus- 
tée dépends on whether it would be valid as against a lien creditor of 
the bankrupt. 
[Ed. Note.— For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. BANKRtJPTCT (§ 140*)— CONMTIONAL SaLE CoNTRACT— VALIDITY— WHAT 

Law Govebns. 

The validity of a conditional sale contract by which title is reserved 
in the seller as against a bankrupt's trustée dépends on the law of the 
State In which delivery of possession thereunder was made. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

3. Bankeuptct (§ 140*) — Title of Trustée— Conditional Sales— Filinq. 

Where farm machinery purchased by the bankrupt under a conditional 
sale contract in 1909 was delivered to the bankrupt In South Dakota In 
April, 1910, and he had exclusive iwssession from that time until bank- 
ruptcy proceedings were Instituted against hini, and the conditional sale 
Contract was never flied in the office of the register of deeds of the county 
in which the bankrupt resided and kept the property, a creditor of the 
bankrupt holding a lien and having no knowledge of the existence of 
such conditional sale under the state law would hâve a claim against 
the property superior to the rights of the conditional seller. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

4. Bankkuptct (§ 140*) — Personal Propebtt— Ownership— Waebhouse Re- 

CEIPT, 

A buyer of farm implements under an unfiled conditional sale con- 
tract executed to the seller an instrument denomlnated "warehouse re- 
celpt," by which he aclcnowledged receiving from the seller specifled 
articles of machinery, which he agreed to store, insure, and hold subject 
to the seller's order, and to be responsible for any loss or damage there- 
to. It further provided that the seller authori^ed tlie buyer to sell the 
machinery în the regular course of business, provided that the proceeds 
of the sale, elther in cash or notes, was to be tUe property of the seller, 
and should be delivered to it on demand, "cash when received to be 
credited to his indebtedness, and notes to be held as collatéral security 
to his Indebtedness." Hcld, that such Instrument was neither a chatte! 
mortgage nor a conditional sale contract, and was therefore not entitled 
to be filed as such under the laws of South Dakota. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

6. Bankruptcy (§ 140*) — Personal Propebtt— Owneeship— Warehouse Rb- 

CEIPT. 

Such Instrument was not in fact a warehouse receipt, but recognized 
ownership of the property in the bankrupt, with neither title to nor lien 
on the same in the seller, with a niere agreement that, on the sale of the 
property, the proceeds should be remitted by the bankrupt to the seller, 
and the cash received credited on his indebtedness to the seller, and the 
notes taken held as collatéral thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

•For other. cases see same topio & § numeee in Dec. & A m. Diga. 1907 to date. & Rep'r {qdszes 
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In Bankruptcy. In the matter of bankruptcy proceedings of Adolph 
Nelson. The référée granted the application of a conditional vendor 
of certain farm implements and machinery to surrender the same and 
the trustée filed a pétition for review. Reversed. 

Bailey & Voorhees, for trustée. 
A. J. Keith, for petitioner. 

ELLIOTT, District Judge. This case cornes before «s «pon the 
pétition of the trustée in bankruptcy of the estate of Adolph Nelson 
to review an order of Henry A. MuUer, the référée in bankruptcy, 
made and entered by said leferee, adjudging and decreeing, among 
other things, that the La Crosse Implement Company, of La Crosse, 
Wis., is the owner of and entitled to the immédiate possession of cer- 
tain farming implements and machinery, enumerated in a warehouse 
receip,t, dated August 19, 1910, which machinery is enumerated in said 
warehouse receipt hereinafter set forth herein. The pertinent facts 
as disclosed by the record are as follows : 

On the 9th day of February, A. D. 1911, the said Adolph Nelson 
filed his voluntary pétition in bankruptcy, and listed the articles here- 
inafter referred to in his schedules now on file herein. That in the 
fall of 1909 a contract was ma,de and entered into by and between the 
La Crosse Implement Company and Adolph Nelson, bankrupt, where- 
in and whereby the said company agreed to sell and said Adolph Nel- 
son agreed to buy certain farm machinery, the said contract to be in 
force during the season of 1910, That said contract was in writing, 
and provided, among other things, that the title in and to the goods 
sold under said contract should remain in the vendor, the La Crosse 
Implement Company, until paid for. The said conditional sale con- 
tract was never filed with the register of deeds of Kingsbury county, 
as provided by section 1315 of the Civil Code of the Revised Code of 
the State of South Dakota, A. D. 1903. 

That under and by virtue of said conditional sale contract the said 
implement company, in April, A. D. 1910, sold and delivered to 
Adolph Nelson farm machinery and implements, including the imple- 
ments described in the order of the référée herein dated June 10, A. 
p. 1911. 

That thereafter the bankrupt, Adolph Nelson, on, to wit, August 
19, 1910, made, executed, and delivered to the said La Crosse Im- 
plement Company a certain instrument called a "warehouse receipt," 
dated on that date, in words and figures as follows, to wit : 

"Warehouse Receipt. 

"Dated at Esniond, S. D., August 19th, 1910. 
"Adolph Nelson acknowledges reeeiving from I^ Crosse Implement Com- 
pany Mlnneapolis, Minnesota, articles listed helow, which, In considération 
of permission to sell as herein stated, I agrée to store and Insure for them 
free of charge, to hold subject to thelr order, and to be responslble to them 
for any loss or damage to any of said articles. La Crosse Implement Com- 
pany grant to Adolph Nelson the right to sell such goods In the regular course 
of thelr business, provided, however, that the proceeds of such sale, elther in 
cash or notes, are to be the property ot the Ia Crosse Implement Company, 
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and are to be dellvered to them on demand. Cash when recelved to be ered- 
ited to hls Indebtedness, and notes to be held as collatéral security to bis in- 
debtedness. 

"La Crosse Implement Company, by C. D. Bay. 

No. Slze. Articles ail complète and in good condltioii, or as listed. 

4 10 ft. Impérial dise drills $352 00 

3 9 ft. Impérial dise drills 23100 

4 8 ft. #34 La Crosse dise harrows 96 00 

4 128 tooth La Crosse tubular steel lever harrows 68 00 

4 4 horse Wood boss harrows 51 00 

Repairs on hand as per invoice 8-19-10 10 74 

1 Extra evener for 4 horse boss harrow 3 60 

$812 34 

"I hereby acknowledge the receipt of a fuU, true, perfect copy of the above 
warehouse receipt this 19th day of August, 1910, delivered to and recelved 
by me [Signed] Adolph Nelson. 

"Witnesses: 
"O. D. Ray. 
"Geo. E. Gardner." 

There was also another "warehouse receipt" of other goods, un- 
necessary to mention and set forth, as its construction will be governed 
by a détermination of the rights of the parties under the foregoing 
instrument. The goods mentioned in the foregoing instrument were 
delivered to Adolph Nelson in the late spring of 1910, and he remained 
in possession of said goods until he was adjudicated a bankrupt, and 
thereafter the possession of said goods passed into the hands of, and 
are now held by, his trustée in bankruptcy, who has actual posses- 
sion of them. That said instrument denominated a "warehouse re- 
ceipt," copy of which is above set forth, was filed with the register of 
deeds of Kingsbury county, S. D., on the 14th day of October, 1910, 
more than four months prior to the commencement of thèse bank- 
ruptcy proceedings. 

The issues in this proceeding were raised by the pétition of the La 
Crosse Implement Company, a corporation, of La Crosse, Wis., claim- 
ing title to the machinery described in the "warehouse receipt" above 
set forth, and the answer of the trustée denying claimant's title. This 
machinery was listed by the bankrupt, and was and is in the posses- 
sion of the trustée, and the order of the référée in bankruptcy, dated 
the 30th day of June, 1911, adjudged, among other things, that the 
said implement company is the owner of and entitled to the immédiate 
possession of the implements and machinery enumerated in the ware- 
house receipt, dated August 19, 1910, above set forth. Thereupon 
John Culhane, Jr., as trustée of the estate of Adolph Nelson, bank- 
rupt, duly filed his pétition for a review of that portion of the said or- 
der of the référée wherein it was determined that the said implement 
company was entitled to said implements and machinery, which said 
pétition was granted, and the same is before us upon the record and 
referee's certiilcate upon review. 

[1] Under section 47, subd. "a," cl. 2, Act Julv 1, 1898, c. 541, 30 
Stat. 557 (U. S. Comp. St. 1901, p. 3438), as ameiided by Act June 25. 
1910, c. 412, § 8, 36 Stat. 840, if propert/ coming into the custody of 
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the court te claimed by anothër, the trustée is vested with ail the 
rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings thereon. Applying its plain interprétation to 
this section and amendment, it follows that an agreement which would 
hâve been binding upon and could hâve been enf orced between the 
parties hereto prior to the amendment of 1910 no longer necessarily 
binds the trustée. His position is no longer the same as that of the 
bankrupt, but he is now in the position of a creditor holding a légal or 
équitable lien, and in this case the conditional sale of this property 
and the writing above set forth, termed a "warehouse receipt," are to 
be interpreted exactly as if the trustée were a creditor holding such 
lien. In re Franklin Lumber Co. (D. C.) 1.87 Fed. 281. 
, [2] The validity of a conditional sale contract, by which title was 
reserved in the seller as against the trustée in bankruptcy of the pur- 
chaser, dépends upon the law of the state in which delivery of pos- 
session thereunder was made. Davis v. Crompton et al., 158 Fed. 735, 
85 C. C. A. 633. 

[3] A creditor holding a lien against this bankrupt, having no ac- 
tual knowledge of the existence of this conditional sale contract, un- 
der the statutes of South Dakota, would hâve a claim superior to the 
rights of the vendor of the property. Pringle v. Canfield, 19 S. D. 
506, 104 N. W. 223. It follows that this trustée has a right superior 
to that of the vendor to the machinery purchased from the La Crosse 
Implement Company under the conditional sale contract of A. D. 1909, 
which machinery was delivered to the bankrupt in April, 1910, and 
he had the exclusive possession of the same from that time until thèse 
proceedings were instituted, though the conditional sale contract was 
never filed in the office of the register of deeds of Kingsbury county, 
wheré the vendeè resided and kept the .property. 

[4] It is my judgment that the pretended warehouse receipt is not 
an instrument entitled to be filed in the office of the register of deeds, 
under the laws of the state of South Dakota; that it is neither a chat- 
tel mortgage nor a conditional sale contract, and it is not pretended 
that it is. 

■ In the view that I take of this pretended warehouse receipt, it is 
unnecessafy to further discuss the foregoing propositions, as, in my 
judgment, a ■ feasonable construction of this en tire instrument de- 
nominated a "warehouse receipt" fixes the ownership of this property 
in the bankrupt at the time it was executed; that it did not give, and 
did not prétend tb give, any interest in or lien upon the property to 
thfe La Crosse Implement Company ; that it is the resuit, as I interpret 
it, of an endeavorto sell the property, pass the title, and receive pay- 
ment theref or, and at the same time an effort to déclare the 
sale not a sale if future emergencies demanded it. Whether this pre- 
tended warehouse receipt was intended to pass any interest or title to 
thià property to thé La Crosse Implement Company dépends infinitely 
more upon its express terms than upon tlie name given it to impress 
the transaction, in name, with the ownership in the vendor. By the 
express térms of this instrument, it is provided that the bankrupt ,ma,y 
séll the machinery in difeputè, he agrées to store and insure thé same 
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for the implement company, free of charge, to hold subject to their 
order, and to be responsible to them for any loss or damage to any of 
said articles. It is provided therein that the bankrupt will sell thèse 
goods in the regular course of business ; provided, however, that the 
proceeds of such sale, wHether in cash or notes, are to be the property 
of the La Crosse Implement Company, and are to be delivered to them 
on demand ; , cash, when received, to be credited to his indebtedness, 
and notes to be held as collatéral security to his indebtedness. _ The 
last provision of this contract clearly recognizes the ownership of 
the property and the right to a crédit for the proceeds of its sale in 
the bankrupt. The plain provision is, first, that the cash received 
from the sale of thèse goods, when received by the implement Com- 
pany, is tiot their money, received upon the sale of their goods, be- 
cause it is to be credited to the bankrupt's indebtedness. Indebted- 
ness for vi^hat? It makes no différence whether it is indebtedness 
for thèse goods or for other goods. If it is indebtedness for thèse 
goods, then he is the owner of the goods, because an indebtedness by 
the bankrupt for thèse particular goods is inconsistent with the own- 
ership of the goods by the vendor. If the indebtedness upon which 
this cash is to be credited is an indebtedness for other goods, then the 
parties in making this provision recognized the ownership of the bank- 
rupt and his right to the proceeds, and to a crédit upon such other in- 
debtedness upon the sale and remittance. It might be suggested that 
the indebtedness would be an indebtedness by the bankrupt to the 
Company for thèse particular goods that wduld not obtain until he 
had made the sale. That, however, is inconsistent with the idea that 
the implement company owns the property, and, when the property 
is sold, the proceeds belong to the company. The cash received by 
the bankrupt under those conditions would not constitute an indebt- 
edness of the bankrupt to the implerhent company, and his duty, if 
any, would be nothing more than turning it over to its owner. 

[5] What has been said with référence to the provision referring to 
cash sales is equally true, and perhaps a Httle stronger upon the last 
proposition, with référence to the provision of the contract provid- 
ing that notes received should be held as collatéral security to his 
indebtedness. In fact, this last proposition absolutely négatives the 
possibility of the construction last above suggested, because it con- 
templâtes an indebtedness on the part of the bankrupt, even after the 
machinery has been sold, the notes hâve been taken, hâve been re- 
mitted to and received by the implement company, the notes received 
upon the sale of said machinery are to be held as collatéral security 
to the indeUedness of the bankrupt, presumably the purchase priée 
therefor. For the purposes of this case therefore, this décision may 
be predicated solely upon a reasonable construction of this instrument 
denominated a "warehouse receipt" by the La Crosse Implement Com- 
pany, which, as indicated above, recognizes the ownership of the bank- 
rupt, with neither title to nor lien upon the samê, in the La Crosse 
Implement Company, with a simple agreement that, upon the sale of 
the property, the proceeds will be remitted to the company by the 
bankrupt and the cash received credited upon bis indebtedness to the 
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company, atid the notes taken for the machinery will be held as col- 
latéral to the bankrupt's indebtedness to the company. 

I therefore find: 

(1) That the conditional sale contract under which thèse goods 
were purchased by and delivered to the bankrupt was presumptively 
fraudulent as to creditors by reason of the failure to file the same in 
the office of the register of deeds, under section 2369 of the Civil Code 
of the State of South Dakota. 

(Z) That this pretended warehouse receipt was not a chattel mort- 
gage nor a conditional sale contract, and under the statutes of the 
State of South Dakota was not entitled to be filed in the office of the 
register of deeds of Kingsbury county, where it was flled. 

(3) That the pretended warehouse receipt, by its terms, was not 
intended to pass any title, right, or interest in or to said property ta 
the La Crosse Implement Company, and upon its face clearly recog- 
nizes the bankrupt's interest in and ownership of the property. 

(4) That the said pretended warehouse receipt is not a warehouse 
receipt at ail, and was not so intended, and by its terms clearly recog- 
nizes the bankrupt's interest in and ownership of the property, and 
the same was rightfully listed by the said bankrupt ^s assets when he 
filed his voluntary pétition in bankruptcy February 9, A. D. 1911. 

(5) That the title of John Culhane, Jr., as trustée in bankruptcy of 
the estate of Adolph Nelson, bankrupt, to the personal property in con- 
troversy herein, is superior to that of the La Crosse Implement Com- 
pany, and said trustée is entitled to hold the same free and clear of 
any lien upon or claim thereto upon the part of tlie said implement 
company. 

The order of the référée will be reversed. 



STEBBINS V. MICHIGAN WHEELBARKOW & TRUCK CO. et aL 

(Circuit Court, E. D. Mlchlgan, N. D. September 12, 1911.) 
No. 69. 

OORPOBATIONS (§ 320*) — SXOCKHOLDERS' SUIT— GeOTJNDS. 

Where a corporation lias contlnued to do business at a ioss untll the 
mai'ket value of its assets does not exceed its liabilities, and it is witli- 
out funds to continue as a going concern, so that its stocl^ bas no sub- 
stantial value, a minority stoclîholder cannot recover damages from the 
majority stockholders because of their action in transferring the prop- 
erty and business of the corporation to a purchaser in considération of 
his assumption of Its debts, even if such transfer was not authorized by 
law. 
[Ed. Note. — For other cases, see Corporations, Dec. Dlg. § 320.* 
Rights of minority stockholders as to management of corporate affaira, 
see note to Wheeler v. Abllene Nat. Banlî Bldg. Co., 89 G. C. A. 482.] 

In Equity. Suit by Bliss Stebbins against the Michigan Wheelbar- 
row & Truck Company and others. Decree for défendants. 

Robert S. Woodliiï and Dayton W. Closser, for complainant 
Weadock & Weadock, for défendants. 

•For oth«r cuM <e« same topic & { nvmbsb in Dec. & Am. Digs^ 19U7 to dute, & Rep'r Index*» 
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ANGELL, District Judge. This is a stockholders' bill filed by com- 
plainant in his own behalf and in behalf of others similarly situated 
against the Michigan Wheelbarrow & Truck Company, a corporation 
in which he held stock, the Saginaw Wheelbarrow Company, a Com- 
pany which acquired the property of the Michigan Wheelbarrow & 
Truck Company, and against varions stockholders of the two com- 
panies. Richard S. WoodHfï as assignée of a portion of the stock 
of the Michigan Wheelbarrow & Truck Company formerly owned by 
complainant, Stebbins, was allowed to intervene as a complainant. 

The bill attacks a transfer from the Michigan Wheelbarrow & 
Truck Company of ail its property, subject to its debts, to the Saginaw 
Wheelbarrow Company, and contains prayers for a receiver and an 
accounting, and for payment to complainant of the value of the prop- 
erty represented by his stock. During the progress of the litigation, 
under an order, a bond was filed by the défendants to make good any 
loss which the complainant should be held to hâve sufïered, and the 
relief now sought by complainant is a money decree. The transfer 
complained of was voted by the Michigan Wheelbarrow & Truck 
Company in December, 1905, and carried through in January, 1906. 
The Michigan Wheelbarrow & Truck Company had been organized 
several years before. The complainant was one of the original stock- 
holders, and for about three years prior to July, 1905, had acted as 
manager of the company, and had also been its secretary. Its busi- 
ness had never been successful. During the period of his connection 
with the company as an oiificer, varions attempts had' been made to im- 
prove matters, but without success. An effort to consolidate the com- 
pany with some other concern of a like kind failed. An effort by it 
to issue mortgage bonds failed. An effort to increase the capital stock 
by issuing preferred stock likewise failed. In August, 1904, the com- 
pany arranged for a crédit of $70,000 at some of the banks in Saginaw 
upon the indorsement of four of its stockholders, including complain- 
ant. To protect thèse indorsers to the extent of $50,000, each of the 
stockholders in August, 1904, deposited certain stocks with a trustée, 
and the complainant deposited in this way several thousand dollars 
worth of stocks which he owned. This agreement by an extension 
dated July 25, 1905, was to remain in force until August 22, 1906. 
By dint of this crédit the company was enabled to carry on its busi- 
ness in spite of steady losses up to July, 1905, when matters had come 
to such a pass that Stebbins was requested to resign as gênerai man- 
ager. This he did, and a man by the name of Thomas Jackson, a 
manufacturer in Saginaw, was procured to take the management of 
the business in the hope that it could be made a success. Mr. Jack- 
son assumed control about August 1, 1905, on an understanding that 
he was to bave a small salary, and that, if after six months the out- 
look warranted such course, he was to become permanently connected 
with the concern, and hâve $5,000 worth of its stock turned over to 
him. The stockholders deposited with a trustée enough stock of the 
company to carry out this arrangement with Mr. Jackson. The com- 
plainant thus deposited stock of the face value of $3,000. 

Almost immediately after Mr. Jackson's appointment, trouble with 
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complainant began. Thé other stockholders were not only much dis- 
satisfied with Stebbins' management, but, justly or unjustly, became 
suspicious of his good faith and impressed with the idea that he was 
endeavoring to build up the business of the Lansing Wheelbarrow 
Company at the expense of the Michigan Wheelbarrow & Truck Com- 
pany, he having a considérable stock interest in the Lansing Wheel- 
barrow Company, and entering its employ in the autumn of 1905. 
When he lef t Saginaw in August, 1905, he carried with him the rec- 
ord book of the company to his summer home in Presque Isle county, 
and refused to return it upon demand, and omitted to attend meetings 
of the board. As he was not easily reached at his summer home, and 
as the bank paper was falling due from time to time, he was asked, 
instead of indorsing renewals, to sign a guaranty bond with his fel- 
low stockholders so that indorsernents would not be necessary; but 
this he refused to do. As a resuit of this course of conduct on his 
part, in September, 1905, he was removed from the office of secretary 
of the Company. 

Mr. Jackson and the other offîcers became satisfied during the au- 
tumn of 1905 that without a fresh contribution of money the business 
of the Company could not be màde a success. This fact, added to the 
friction bètween Stebbins and his fellow stockholders, resulted in the 
calling of a meeting of the stockholders in November to détermine 
whether it would be possible to raise the funds necessary for continu- 
ance of the business, and, if not, then to détermine the 'advisdbility of 
selling the business if a purchaser could be found. At that meeting 
the stockholders voted to sell the property in order to pay its debts. 
The vote was 3,300 shares against 1,300. 

Some effort, though the complainant insists no serious effort in good 
faith, to find a purchaser was made, but up to the end of December 
noné was found. At an adjourned stockholders' meeting held near 
the end of December, 1905, the stock standing of record in the name 
of Mr. Stebbins was represented by Mr. Woodlifï, who claimed to 
hâve bought from Mr. Stebbins the $3,000 of stock deposited with the 
trustée iinder the Jackson agreement, and by Mr. Closser who held 
a proxy from Mr. Stebbins for the remainder of his stock. At that 
meeting an ofïer to buy the property of the concern and assume its 
debts was received from Harker W. Jackson and Alfred A. Alderton. 
Thèse gentlemen offered to pay the sum of $73,884.91 and to assume 
the debts of the concern which amounted to substantially that sum. 
This offer was accepted by a vote of 3,100 shares against 1,300; the 
négative votes being Mr. Woodlifï 300 shares, Mr. Stebbins by Closser 
proxy 940 shares, and Mr. Card, a relative of Stebbins, 60 shares. 
The total number of outstanding shares of stock were 5,000. Six 
hundred shares were not voted on the question. Shortly af ter this 
meeting conveyances of the property were made to Mr. Harker W. 
Jackson and Mr. Alfred A. Alderton. Thereafter, in January, with 
Mr. Thomas Jackson, thèse gentlemen, none of whom were stockhold- 
ers in the Michigan Company, organized the Saginaw Wheelbarrow 
Company, and turned over to it the property acquired from the Mich- 
igaa Wheelbarrow & Truck Company. Immediately thereafter sev- 
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eral of the stockholders of the Michigan Company became stockhold- 
ers of the Saginaw Company. The complainant, Woodliff, Card, and 
three other stockholders of the Michigan Company did not become 
hoklers in the Saginaw Company; Woodliflf, Card, and Stebbins, at 
least, not being given an opportunity at the time to become such. No 
money was paid by the purchasers to the Michigan Wheelbarrow 
Company. In substance, though not in form, the transaction was this : 
The notes of the Michigan Company were canceled and surrendered 
upon the substitution for them of notes of the Saginaw Company in- 
dorsed by some of its stockholders. The collatéral deposited with 
the trustée to secure the indorsers of the Michigan Company's notes 
was surrendered to the depositors thereof. The $25,000 fresh money 
paid into the treasury of the Saginaw Company was the only money 
passing on the transaction. 

It is quite clear that this plan of financing the new company was 
worked out before its actual organization was completed, and that 
some, at least, of the indorsers of the Michigan Company's notes ex- 
pected to become indorsers for and stockholders in the new company. 
The assets of the Michigan Company were stated in the articles of as- 
sociation of the Saginaw Company to be taken over as worth $25,000 
above the debts of the Michigan Company, which the Saginaw Com- 
pany assumed. Twenty-five thousand dollars of fresh money was 
contributed by the stockholders of the Saginaw Company, and it 
started upon its career with what was said to be a fuU paid capital of 
$50,000. After the Saginaw Company was organized, three of the 
small stockholders of the Michigan Company who did not go into the 
new company sold their stock to persons who did go into it. One was 
paid 10 cents on $1 ; one, 20 cents ; and one, 30 cents, for his stock 
of the old concern. At the meeting in December, and after the vote 
to sell, one of the stockholders ofïered to pay $500 for ail the Stebbins 
stock in order to prevent, as he said, any opposition to reorganizing. 
At that time Mr. Woodliff, basing himself on what he then knew of 
the property, expressed his willingness to take his proportion of the 
amount for the three hundred shares he claimed, and Mr. Closser, 
representing Mr. Stebbins, was understood to state that he would ad- 
vise Mr. Stebbins to accept the offer. It was not accepted. In the 
August following this bill was fîled. 

The testimony in the case is very voluminous, and the foregoing is 
a brief statement of what appears to be either substantially undisputed 
or obviously true. 

The contention on the part of the complainant is that the individual 
défendants conspired to drive the complainant out of the Michigan 
Wheelbarrow & Truck Company, and to acquire for themselves the 
whole value of its assets, and that their efforts succeeded; that the 
purchase through Harker W. Jackson, son of Thomas Jackson, and 
Alfred A- Alderton, son of George A. Alderton, a large stockholder 
in the Michigan Wheelbarrow & Truck Company, was a mère device 
or cover for the carrying out of this conspiracy; that the sale was 
illégal, in that thirteen-fîftieths of the stock voted against, and only 
thirty-one-fiftieths for, the transfer; that the property and good will 
191 F.— 16 
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of the selling company had a large value at the time over and above 
the debts of the concern ; that complainant's stock represented value 
of which he was unlawfully deprived. 

On the other hand, the défendants contend that there was no con- 
spiracy to deprive Mr. Stebbins of the benefit of his stock ; that the 
sale was made in good faith, and was warranted by law ; that the com- 
pany was substantially insolvent; that 'its stock had no value; that 
the priée at which Jackson and Alderton took over the property was 
more than it was worth. It is fair to say that the stockholders were 
advised by counsel when the sale was voted that a valid sale could 
be made under the vote. 

The question which first présents itself, in view of thèse contentions, 
is that as to the value of the complainant's stock in December, 1905. 
It is not possible upon this record to détermine, with exactness, what 
the value of the property of the Michigan Wheelbarrow & Truck Com- 
pany was at the end of December, 1905. There is no doubt that it 
owed at that time more than $70,000, nor is there any doubt that it 
could not pay its paper which was coming due from time to time. Mr. 
Stebbins' absence rendered it practically impossible to renew the pa- 
per by indorsements, and he had declined to sign the bond of guar- 
antee which would render indorsements unnecessary. Unless new 
money was put into the business in some way, it is plain to me that 
the company would hâve had to wind up its opérations. 

Varions statements relative to the business of the company from 
year to year, and estimâtes as to the worth of its' property on hand 
during the latter part of 1^05, were introduced in évidence. The es- 
timâtes treated the company as a going concern. The lowest estimate 
of the kind was made by Mr. Harker W. Jackson, and it is said, and 
probably with truth, that upon this the stockholders acted when their 
final vote was taken to sell. This estimate, fixing the value at about 
$77,000, is very sharply attacked by the complainant as unfair and too 
low. In view of ail the testimony I cannot bring myself to conclude 
that, even if a purchaser could hâve been found other than Jackson 
and Alderton, such person would hâve oflfered more than they did; 
nor can I believe that a sale in liquidation would hâve yielded as large 
an amount net as $73,000, nor enough to hâve paid the debts of the 
concern. If the purchase price should not hâve paid the debts, the 
indorsers upon the paper would hâve had to make good the deficiency 
or hâve suffered the loss of the stocks or other securities which had 
been deposited with the trustée, as above stated. 

It is strongly urged that the articles of association of the Saginaw 
Wheelbarrow Company show that this property was worth àt least 
$25,000 above the debts of the Michigan Wheelbarrow & Truck Com- 
pany, and that, therefore, the stock of the last-named company was 
worth at least 50 cents on the dollar. It must be remembered, how- 
ever, that $25,000 of fresh money had been put into the concern when 
the articles were filed. That contribution may hâve been large enough 
to make the property of the old concern worth, in the eyes of the or- 
ganizers, $25,000 above its debts. But, even if this be so, it is certainly 
no évidence that the property without an increase of the capital with 
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which to run it was worth anything above the debts. In my judgment 
it was worth nothing above those debts. 

If my conclusion upon this matter of fact is correct, the complain- 
ant has sustained no substantial wrong, even if, as contended by com- 
plainant, the majority stockholders of the old company purposely ex- 
cluded him from the new, and made a sale which was not warranted 
by law. If the stock was worthless, illégal action on the part of the 
majority stockholders in making the sale would not afïord a basis for 
a decree against them for the value of the stock. Thoman v. Mills, 
159 Mich. 402, 124 N. W. 33. It is to be observed that, as a resuit of 
the transfer to the Saginaw Company by the Michigan Company, the 
paper indorsed by the complainant was retired, his légal obhgations 
canceled, and his collatéral released and returned to him or his as- 
signée, and, likewise, that his obligation to contribute stock to Mr. 
Thomas Jackson was terminated, and his stock in, the Michigan Com- 
pany deposited in that connection was also released, and he was en- 
abled thus to fulfill his contract with Woodlifï for the sale of that 
stock. Complainant certainly derived a substantial benefit from the 
transfer, of which he complains, in the return of his securities and the 
release of ail personal obligations on about $50,000 of company paper. 

Having reached thèse conclusions as to the value of Mr. Stebbins' 
stock in the Michigan Wheelbarrow & Truck Company, it is unnec- 
essary to détermine the other matters discussed at the bar. 

A decree must be entered dismissing the bill. 



THE HOPa 

(District Court, D. Massachusetts, June 10, 1911.J 

No. 397. 

1. Maritime Liens (§§ 3, S7*) — Propertt Subject to Lien— Furnittjbï oï 

Vessel— "Tackle, Apparel, and FURNirUKE." 

An engine placed on a gas lauuch to furnish her motive power, and 
which was essential to her equipinent, became a part of her "tackle, ap- 
parel, and furnlture," and subject to liens against her for repairs or 
supplies, notwlthstandlng a réservation of title in the seller untU pay- 
ment of the purehase priée, of which réservation those furnishing the 
repairs and supplies were not chargea ble with knowledge or notice. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. § 3 ; Dec. 
Dlg. S§ 3, 37.* 

For other définitions, see Words and Phrases, vol. 7, p. 6491.] 

2. Maritime Liens (§ 3*) — Propertt Subject to Lien— Net Lifter on F^sh- 

ING BOAT. 

A net lifter and motor for operating the same, placed on a fishlng boat 
under a contract of sale to the owner, which reserved title In the seller 
uutll full payment of the purehase' priée, and which, although not fuUy 
paia for, was allowed to remain until long after the payments were due, 
was subject to liens for repairs and supplies furnished by persons having 
no knowledge of such réservation of title. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dlg. i 3; Dec. 
Dig. I 3.*] 

«For otliw casai lee same tapie t i nvubsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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In Admiralty. Suit by the Booth Fisheries Company agamst the 
gas screw launch Hope. Decree for libelant and determining priority 
of lienst 

Blodgett, Jones & Burnham, for libelant. 

William A. Pew, Jr., for claimant. 

Frederick H. Tarr, for Gorton-Pew Fisheries Co. 

J. M. Miarshall, for John W. Atwood. 

Edgar S. Taft and William A. Pew, Jr., for intervening petîtîoners. 

DODGE, District Judge. This is a libel for supplies claimed to 
hâve been furnished the Hope between August 23, 1910, and March 
14, 1911. The amount claimed for supplies is $853.64. The libelant 
also allèges that it holds a mortgage on the Hope, dated Apri! 23, 1910, 
to secure a note of the owner for $500. It asks that the vessel be sold 
to pay the amount due for supplies, and that its mortgage may be sat- 
isfied out of the proceeds according to its order of priority. The 
vessel was arrested by the marshal April 12, 1911. Not having been 
released, she bas since been sold by the marshal, as hereinaf ter stated. 

On April 22, 1911, a pétition to intervene was filed by Brown Bros. 
Co., of Gloucester, which sets forth a claim amounting to $298.76 
for repairs and supplies furnished between October 3, 1910, and 
March 11, 1911. On April 27, 1911, Henry H. Newberry filed an 
intervening pétition, which claims $29.50 for wages earned as a fish- 
erman on board the Hope. On the same day Thomas E. Reed, of 
Gloucester, filed an intervening pétition, claiming salvage compensa- 
tion for raising the Hope after she had been sunk in Gloucester Har- 
bor March 14, 1911. 

On May 1, 1911, Gorton-Pew Fisheries Company, of Gloucester, 
filed an intervening pétition, alleging that it is the owner of the engine 
on the Hope, claiming the engine as against the owner of the Hope, 
and asking for its restoration, subject to such lien claims as may be 
established against it. 

Also on Ma^ 1, 1911, John W. Atwood, of Gloucester, filed an in- 
tervening pétition, claiming a net lifter with motor attachment on the 
Hope as belonging to it, and asking for its restoration, subject to such 
liens as may be established against it. 

On April 18, 1911, Carleton H. Parsons, of Gloucester, administra- 
tor of the esta'te of Charles E. Anderson, filed an answer to the orig- 
inal libel, in which it is alleged that Anderson was sole owner of the 
Hope, her boats, engine, tackle, apparel, and furniture, mentioned in 
the libel, from August 23, 1910, to March 14, 1911, on which day the 
Hope sunk, as above stated, and Anderson was drowned. This an- 
swer neither admits nor dénies the allégations of the libelant as to the 
furnishing of supplies, and calls upon the libelant to prove them. 

There is no dispute that the Hope was sunk by collision in Glou- 
cester Harbor on March 14, 1911, nor that the petitioner Thomas E. 
Reed thereafter raised her, with the engine and net lifter above re- 
ferred to on board, and brought her ashore at Gloucester. Nor is it 
disputed that his claim for salvage compensation attached upon the 
boat, the engine, and the net lifter. Nor is it disputed that the peti- 
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tioner Newberry's daim for wages is in like manner valid against the 
boat, the engine, and net lifter. It is contended, however, that the 
claims of the two materialmen are not valid, except against the boat 
herself, and cannot be maintained against either the engine or the 
net lifter. The présent hearing bas been to détermine the merits of 
this contention. Immediately after the raising of the boat, the Gor- 
ton-Pew Fisheries Company detached the engine from the boat, took 
possession of it, and carried it ofï. It was later surrendered to the 
marshal, who claimed it under the process issued in this case ; the 
Gorton-Pew Company reserving ail its rights. The net lifter was in 
place on board the boat when she was arrested by the marshal. Un- 
der an interlocutory order of sale issued May 5, 1911, the boat, net 
lifter, and engine hâve been sold; the total gross proceeds received 
being $990. For the purpose of preserving the rights of ail parties 
under the questions raised, it was ordered that the hull, net lifter, and 
engine be sold separately. The hull brought $160, the net lifter $125, 
and the engine $705. 

It appeared that Anderson, the sole owner of the boat, bought the 
engine from the Gorton-Pew Company January 3, 1911. The agree- 
ment between them was that the engine should be his and he should 
hâve a bill of sale of it when he should hâve paid the Gorton-Pew 
Company $800 for it. He paid $100 down, and agreed to pay the 
Company half the boat's earnings until the remaining $700 should be 
paid. A discount was to be made in case the engine should be fully 
paid for in this way before July Ist. The company was to insure 
the engine in its own name. Anderson was to pay the cost of Insur- 
ance. Nothing more than the $100 had been paid at the time the boat 
sunk, nor had the company ever had the engine insured as agreed. 
The boat was in Gloucester when the engine was purchased as above, 
and the engine delivered to her there. It took the place of an engine, 
said to hâve been worn eut, which had previously supplied her motive 
power. It remained in use on board, constituting her motive power, 
until the Hope sank as above stated. While it was thus in use on 
board, Anderson employed the Hope in his business of fishing, making 
trips in her out of Gloucester. 

[1] I think thèse facts require me to regard the engine as part of 
the Hope's "tackle, apparel, and furniture," and part, therefore, of 
what was subject to ail liens valid against her when she sank, for re- 
pairs or supplies, whether furnished before or after the engine was 
put in. Such repairs or supplies must obviously hâve been furnished 
upon the security of a complète gas screw launch, not upon the se- 
curity of a mère hull devoid of motive power. This engine was at- 
tached to the Hope, it was part of her gênerai equipment as a vessel, 
it was not on board for a spécial purpose only, and an engine was 
essential to her equipment. See The Witch Queen, 3 Sawy. 201, Fed. 
Cas. No. 17,916; The Edwin Post (D. C.) 11 Fed 602; The Mildred, 
43 Fed. 393. Against a materialman not charged with knowledge or 
notice of any réservation of title to the engine by the Gorton-Pew 
Company, if such réservation there was, I do not see how anything 
of the kind can be set up to defeat the lien. I find nothing in the 
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évidence sufficient to charge either Booth Fishenes Company or 
Brown Bros, with such knowledge or notice. 

[2] The net lifter, including a small motor engine whereby it was 
operated, was put into the Hope in July, 1909. She was at the time 
employed in fîshing on the Great Lakes, and the net lifter was fur- 
nished at Charlevoix, Mich. She continued to be employed on the 
Lakes from that time until about October 1, 1910, when Anderson 
brought her to Gloucester and began to employ her there. There was 
a written agreement between the intervening petitioner Atwood, who 
furnished the engine, and Anderson, dated July 20, 1910, a copy 
whereof is annexed to Atwood's pétition. The agreement was to sell 
Anderson the net lifter and motor for $400, $100 down and six pay- 
ments of $50 each on or before the Ist days of the five next succeed- 
ing months and June 1, 1910. For thèse six payments Anderson gave 
notes, each reciting that it wassecured by the contract. The agree- 
ment provided for a bill of sale upon full payment, the ownership to 
remain with Atwood meanwhile, and payment on account to be con- 
sidered rental until full payment. Upon failure to make the agreed 
payments, Atwood was to hâve the right to take possession. 

When in place on the Hope, the net lifter was fastened down and 
was inside a house. It was a patented contrivance in use on a few 
such boats only, and it saved the labor of one or two men. Anderson 
used it on the Lakes, and afterward when fishing from Gloucester. 
He had paid $250 of the agreed $400 when the boat sank. At that 
time the last three payments, as will be seen, had been for a considér- 
able time overdue, but there had been no attempt on Atwood's part 
to take possession. 

In The Merrimac (D. C.) 29 Fed. 157, decided in this court in 1886, 
Judge Nelson held a seine boat, accompanying a fishing vessel and 
used by her in her business, not appurtenant to her, so as to be subject 
to a lien valid against her, when not owned by her owners but hired 
by them. The seine boat could not be carried on board the fisherman, 
and such boats were shown to be quite as often hired as owned by the 
owners of the vessels they accompanied. But, even if the net lifter 
in the présent case be regarded as hired by the Hope's owner, to 
those who did not know the f acts it would seem as much appurtenant 
to the boat as any other appliance in use on board her. Nor is there 
any évidence from which I can conçlude that such net lifters are quite 
as often hired as owned. Though the contract with Atwood, dated 
July 20, 1909, is witnessed by a représentative of the Booth Company ,^ 
I do not think the évidence goes far enough to charge them with 
knowledge of the fact that on August 23, 1910, when they began ta 
furnish the articles for which they now claim, $150 remained due for 
the engine, under that contract, which ought to hâve been ail paid on 
June 1, 1910, and $100 of it long before that date. After leaving the 
net lifter in possession of the Hope's owner and in use on board her 
for so long a time after he might hâve taken possession of it because 
of thfc nonpayment of thèse amounts, he is hardly in a position to 
say, as against a materialman, that it did not belong to the Hope. 
By section 3 of the act of June 23, 1910 (36 Stat. 604, c. 373), a ma- 
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terialman gets no lien when charged with knowledge that a charter 
of a vessel exists under which the person ordering the supplies is with- 
out authority to bind the vessel; but the argument from thèse provi- 
sions does not go far enough, in my opinion, to cover this case. 

I must therefore hold that ail the proceeds in the marshal's hands 
are subject to the above-mentioned liens for salvage, wages, and re- 
pairs or supplies, in the order of their rank, pro rata. 



In re BARRAGEE. 

(District Court, N. D. lowa, W. D. November 1, 1911.) 

No. 1,000. 

1. Bankku^tct (§ 413*) — Discharge— Objections— FiLiNG — Time. 

General banlcruptcy orcler 12 (3) provides that applications for a bank- 
rupt's dlscharge should be heard and declded by the judge, but he may 
refer the application to the référée to ascertaln and report the facts. 
Order 32 déclares that a credltor opposlng the application shall enter his 
appearance on the day when creditors are requlred to show cause and 
shall file a spécification In writlng of the grounds of his opposition with- 
in 10 days thereafter, unless the tlme shall be enlarged by spécial 
order of the judge. Eeld, that any credltor desirlng to oppose a bank- 
rupt'a discharge Is entitled to the entire day on whlch the creditors are 
requlred to show cause why the dlscharge should not be granted in which 
to enter their appearance and opposition and 10 days thereafter in which 
to file spécifications of opposition. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 413.*] 

2. Bankruptcy (§ 405*) — Dischabge — Opposition— CEEniToss. 

Where certain persons were named on the bankrupt's schedules as 
creditors, that fact constltuted prima facie évidence that they were cred- 
itors and entitled to oppose the granting of a discharge, though they 
had not -flled or made formai proof of their clalms. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 405.*] 

In Bankruptcy. In the matter of bankruptcy proceedings by Emory 
L. Barrager. On pétition of C. E. Miller and the Central Ufe As- 
surance Society of Des Moines, lowa, creditors of bankrupt, to re- 
view an order of the référée refusing to permit them to enter an ap- 
pearance in opposition and to file spécifications of objection to the 
bankrupt's discharge. Order reversed. 

G. A. Gibson, for petitioners. 
Yeaman & Smith, for bankrupt. 

REED, District Judge. On August 14, 1911, within one year after 
the adjudication in bankruptcy, the bankrupt filed with the clerk a 
pétition for discharge, which under the local rules was forthwith sent 
to the référée, and was received by him the next day, August 15th. 
Thereupon the référée, after reciting the filing of the pétition and the 
receipt thereof by him, made and entered of record an order as fol- 
lows: 

"It is therefore ordered that a hearing be had thereon (the pétition for dis- 
charge) before the undersigned référée of said court in bankruptcy in his 



•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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office to Sheldon, lowa, In sald district, on the 16th day of September at 9 
o'clock a. m., 1911, and that notice of sald hearing be glven credltors and 
ail othér persons in interest, postagé prepaid, that they may appear against 
sald pétition and show cause tf any they bave why tbe pétition should not 
be granted." 

Notice was accordingly given by the référée to the creditors ofsaid 
estate by mail, and on September 16, 1911, at 9:25 o'clock a. m., C. 
E. Miller and the Central Life Assurance Society of Des Moines, cred- 
itors of said estate, appeared by Attorney G. A. Gibson before the réf- 
érée and offered to file objections to the pétition for discharge, but 
was refused by the référée the right to do so, because it was after 9 
o'clock a. m., and that under the order made by him the time within 
which creditors or other persons in interest might appear in opposition 
to the discharge or file objections thereto expired at that hour, and 
that he (the référée) had no jurisdiction or authority to permit an 
appearance, or the filing of objections in opposition to the .discharge 
thereafter. The référée thereupon returned the pétition for discharge 
to the clerk with a certificate that no appearance had been entered in 
opposition to the discharge, or objections filed thereto; and said cred- 
itors by their attorney then presented to the judge a paper denomi- 
nated a "pétition for review" of said order of the référée, in which 
the facts above stated are shown by the affidavits of Miller and Gib- 
son, and the record of the proceedings before the référée, and it is 
asked that the order of the référée be vacated and said creditors per- 
mitted to enter an appearance in opposition to the pétition for dis- 
charge and file spécifications of their grounds of opposition thereto. 

The so-called "pétition for review" may be treated as an applica- 
tion to the judge by said creditors to set aside the order of the référée 
and permit them to enter their appearance in opposition to the pétition 
for discharge and to file spécifications of their grounds of opposition 
thereto. . " 

Section l4b of the bankruptcy act provides : 

"The judge shall hear the application foi* a discharge, and such proofa 
and pleas as may be made in opposition thereto by parties in interest, at such 
time as will give parties in Interest a reasonable opportunity to be fully 
beard, and investigate the merlts of the application and discharge the appli- 
cant unless he bas conimitted" (some of the acts specifled In sald section 
which shall defeat bis right to a discharge). Act July 1, 1898, c. 541, 30 
Stat. 550 (U. S. Comp. St. 1901, p. 3427). 

Local rule No. 11 in bankruptcy in this district is as foUows: 

"Applications for discharge on behalf of bankrupts shall be flled with the 
clerk of the District Court, and shall be forthvvitb sent to the référée be- 
fore whom the case is peiiding. Upon reeelving the application for discharge, 
tbe référée shall fortbwith uotify tbe creditors by mail of tbe filing of the 
application and that if they purpose to show cause against such application 
an appearance In opposition must be entered in writiug before tbe référée, 
on or before the time fixed in such notice, and notice of the time tbus flxed 
shall be mailed or be given in person to the . bankrupt by tbe référée, and 
the bankvupt shall attend before tbe référée at tbe time tbus fixed, if so or- 
dered by the judge or référée. * * * 

"If an appearance in opposition Is flled by one or more of tbe creditors, 
or persons in interest, the référée shall retain the matter until the expira- 
tion 6t teù days allowed for filing a speclflcation of the grounds of opposi- 
tion, and at the expiration of that time shall send to tbe clerk tbe applica- 
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tlon for the discharge and the spécifications of the grounds of opposition 
thereto, with hls certiflcate showlng the action taken before him. If specl- 
flcations of grounds of opposition to the dischargè are filed before the référ- 
ée the judge, upon the flllng of the same and the certiflcate of the référée 
with the clerk, will fix the tlme and place for hearlng the issues thus pre- 
sented, and prescrlbe the notice to be glven of such hearing. * • * 

'•If no opposition to the application for a discharge is filed before the réf- 
érée, or if filed. no speciflcation in support thereof Is filed wlthin the ten 
days allowed therefor, the application wlll be for hearlng by the judge wlth- 
out further notice to the parties." 

The gênerai orders in bankruptcy provide : 

"12 (3). Applications for a discharge • • » shall be heard and dedded 
by the judge. But he inay refer such an application, or any speclfied Issue 
arising thereon, to the référée to ascertain ànd report the facts." 

"32. A créditer opposing the application of a bankrupt for bis discharge 
* * * shall enter hls appearance in opposition thereto on the day when 
the creditors are requlred to show cause, and shall file a speciflcation in writ- 
ing of the grounds of hls opposition withln ten days thereafter, unless the 
tlme shall be enlarged by spécial order of the judge." 89 Fed. vil, xiii, 32 
C. C. A. xvl, xxxi. 

General order 32 therefore givçs to any creditor who desires to op- 
pose the bankrupt's discharge the entire day upon which the creditors 
are reqnired to show cause why the discharge should not be granted 
in which to enter their appearance in opposition thereto, and 10 days 
thereafter in which to file a spécification of their grounds of opposi- 
tion to the discharge. In matters pertaining to the discharge the au- 
thority of the référée is thus limited by the local rules, and both he 
and the judge by the gênerai orders. 

[1] It appears from the pétition filed in behalf of the creditors that 
their attorney appeared before the référée at 9 :25 o'clock a. m. of the 
day that they were required to show cause, which was 25 minutes after 
the hour upon which they were required by the référée to appear. 
But the référée could not rightly thus Hmit the time of their appear- 
ance, and they should hâve been permitted to enter their appearance 
in opposition to the discharge at any time (during the business hours 
at least) on the 16th day of September and to file their spécifications 
of grounds of opposition thereto wi'thin 10 days thereafter. If the 
judge or référée might require them to appear at a particular hour of 
the day on which they are required to show cause, it would be too 
strict a rule to ad judge them in default if they should fail to appear 
upon the minute specified, but did appear within a few minutes there- 
after. The référée therefore erred in denying thèse creditors the right 
to enter their appearance on the day fixed for them to show cause, 
and to file spécifications of their objections to the discharge within 10 
days thereafter. 

[2] Some question is made that thèse creditors, or one of them at 
least, had not properly proved his or its debt against the bankrupt es- 
tate, and for this reason was not entitled to enter an appearance in 
opposition, or to file objections, to the discharge. But the bankrupt's 
schedules show that the persons named were listed by him as two of 
his creditors. This is prima facie évidence at least that they are cred- 
itors, and though they may not hâve made a formai, or even any, proof 
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of their claims, they would as creditors be entitled to oppose the 
granting of the discharge. Section 1 (9), Bankruptcy Act; In re 
Jehu (D. C.) 94 Fed. 638; In re Walker (D. C.) 96 Fed. 550; In 
re Kuffler (D. C.) 153 Fed. 667, 668; In re Rose (D. C.) 163 Fed. 636; 
In re Samuelsohn et al. (D. C.) 174 Fed. 911. 

Some other questions are raised by papers filed in the case which it 
is unnecessary to consider. 

The order of the référée is set aside, and the clerk will return the 
pétition for discharge to the référée, and thèse creditors or either of 
them may appear in person or by their attorney, within two days there- 
after, enter an appearance in writing, before the référée in opposition 
to the pétition for discharge, and within ten days thereafter file with 
the référée written spécifications of grounds of opposition thereto, 
which spécifications must conform to the requirements of the bank- 
ruptcy law and the local rules of this district in bankruptcy, and the 
matter will then take its regular course under the rules. The clerk 
will send this order to the référée and notify by mail the attorneys of 
the parties thereof. 

It is ordered accordingly. 



SBA INS. 00. V. ABOUT 500 TONS OF STEEL RAILS et al. 

(District Court, E. D. Mlchigan. S. D. August 2, 1911.) 

No. 5,399. 

Admiealtt (§ 13*) — JuRiSDicTiON— Salvage Contkact. 

Respondent contracted to salve a sunken steamer and her cargo, con- 
sistlng of Steel rails and coal, for $39,000, with the option to the owners 
to pay 40 per cent, of the salved value. After a considérable part of the 
rails had been raised and placed on a dock, their insurer, also havlng 
autUority from the owner, brought suit to require such rails to be deliv- 
ered to it that they might be put in condition for use. Held, that a court 
of admlralty had jurisdlction to grant such relief, although the salvage 
contract was ,not fuUy performed, and that under the pecullar circum- 
stances of the case delivery of such rails would be decreed on the glving 
of a bond by libelant to protect the rlghts of respondent, the rails to be 
appralsed before delivery. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 13.* 
Admiralty jurisdictlan as to matters of contract, see notes to The Rich- 
ard Winslow, 18 0. C. A. 347; Boutin v. Rudd, 27 C. C. A. 530.] 

In Admiralty. Suit by the Sea Insurance Company against about 
500 tons of Steel rails and the Great Lakes Towing Company. De- 
cree for libelant. 

Warren, Cady & Ladd, for libelant. 

Goulder, Day, White & Garry and Frank H. & George L. Canfield, 
for respondents. 

ANGELL, District Judge. The steamer Erwin L. Fisher was sunk 
in collision in the Détroit river on May 4, 1911. Her cargo consisted 
of 700 tons of Steel rails, whose sound value was about $34.50 per 
ton, and about 1,600 tons of coal. After the loss, ail persons con- 

•For other cases see same topic & § kumbee in Dec. & Am. Digs. 190T to date, & Rep'r Indexe» 
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cerned in the hull and cargo appeared to hâve put their interests in 
the hands of one Parry Jones of Cleveland, who represented the Sal- 
vage Association of London. Parry Jones on May 5th requested the 
Great Lakes Towing Company to make a tender to salve the Fisher 
and her cargo. On the 6th that company proposed to commence sal- 
vage opérations as soon as possible and to "deliver hull and cargo at 
the dock of some repair plant in the city of Détroit designated by 
you" (Parry Jones) "for the sum of thirty-nine thousand dollars, with 
option to owners or underwriters to pay forty per cent, of the ap- 
praised value of ail property saved." This proposai appears to hâve 
been accepted. The Great Lakes Company began, and is still prose- 
cuting, the work of raising and salving the hull and cargo. 

In the course of this work a large number of rails were raised some 
weeks ago, and are now on the dock of the Great Lakes Engineering 
Works in Ecorse. It is understood that $5 per day is being charged 
for their storage. It is claimed on the one hand that thèse rails 
amount to 500 tons, and on the other to 200 tons. 

Libelant is the insurer of thèse rails. The owner of them is the 
National Tube Company. Libelant makes a showing under oath that 
it is authorized by the owner to take measures to recover the rails; 
that it has the bill of lading for the rails ; that after the loss it agreed 
with the owner to recover and to redeliver to it the rails in order that 
the same might be reconditioned ; and that under this agreement it 
was authorized to take possession of the rails, and is the bailee of the 
same for the purpose stated. 

It filed its Hbel against 500 tons of the rails for the possession 
thereof, and ofïered to file such security as might be ordered for the 
protection of the Great Lakes Towing Company. 

It thereupon moved for an order for the delivery by the marshal 
of the rails seized under process issued upon the filing of the libel. 
An order to show cause was issued. 

An answer has been filed by the Great Lakes Towing Company to 
the libel, and also an answer to the order to show cause. 

The matter was fully argued, and briefs hâve been filed. In some 
aspects the case appears novel. No decided case has been called to 
my attention which deals with a situation such as is presented hère. 
The briefs and arguments, and authorities cited, hâve had considéra- 
tion. It seems more for the interest of the parties to dispose of the 
matter now and to state my conclusions briefly upon the points argued 
than to delay to discuss at length the many cases relied on by counsel. 
I hâve reached the following conclusions: 

(1) That, under the peculiar circumstances, and in view of the rela- 
tion of respondent under its contract to thèse rails, and to the owner, 
and to libelant, the court has jurisdiction of the proceedings, in spite of 
the fact that Hbelant has no légal title to the rails, but only a right, 
conferred by the owner, to the possession of them. That the doc- 
trine of The Eclipse, 135 U. S. 599, 10 Sup. Ct. 873, 34 L. Ed. 269, 
and The Ives, Newb. 205, Fed.Cas. No. 7,958, ought not to be ex- 
tended to cover this case. 
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(2) That, under the cîrcumstances of this case, a bond may prop- 
erly take place of theres. 

(3) That, if an adéquate bond is filed, the respondent, in view of 
ail the facts, will suffer no harm by being deprived of the possession 
of the rails now on the dock, although the salvage service under the 
contract is not completed. 

(4) That the existing contract will not be interfered with, nor will 
a new contract be made for the parties, if the rails now on the dock 
are delivered to the libelant after performance of such an order as is 
about to be indicated. 

If after ail the rails and the coal are on the dock, and the hull is at 
the repair yard, the respondent is paid $39,000, it will hâve no interest 
in the value of the property salved. If it is not then paid that amount, 
it will hâve an interest in the proper valuation of the property. How- 
ever the respondent may be paid, the owner of the hull and his under- 
writers, the owner of the coal and his underwriters, hâve an interest 
in the proper valuation, not only of the rails now on the dock, but.of 
the mass of the property salved. 

The valuation of the property which may yet be saved in no way dé- 
pends on the value of the property now on the dock. Respondent's 
rights will not be afïected by the removal of the last-named rails, if 
that value is now déterminée! by appraisal and it be secured by bond 
against loss arising out of présent removal ; nor is it perceived that, 
if such appraisal is h'ad presently, the rights of the others interested 
in the hull and cargo will be înjuriously afïected, provided they are 
brought into the cause and hâve a standing in it at the time of the ap- 
praisement. 

Appraisement may, as above suggested, be of no importance to the 
respondent, if $39,(XX) is paid ; but it must inevitably be of importance 
to the other interests, and it may be of interest to the respondent. At 
the end of the work an appraisement would be necessary. To do a 
part of the appraising now can harm no interest, and may be of ad- 
vantage to the libelant and the owner of the rails. It seems to me 
that such appraisement on the dock is entirely practicable. It can be 
made without committing the owner of the hull, coal, or rails, and 
their respective underwriters, to a settlement with the respondent on 
the percentage basis. Clearly, the libelant cannot elect for ail those 
interested with it in the salvage contract as to how the payment to 
respondent shall eventually be made. It should be understood that 
the appraisement is to be made without préjudice to the rights of the 
parties interested in the hull and cargo hereafter to détermine whether 
or not to pay the respondent the $39,000. If, however, it shall here- 
after be determined to pay the respondent on the basis of 40 per cent, 
of the value of the property salved, then the value determined by such 
appraisement of the rails on the dock must bind ail parties in interest. 

This appraisement should be made as called for by the contract by 
fair implication, in case the settlement is to be made on the percentage 
basis. If such appraisement is made, a bond in double the amount 
of the appraised value of the rails on the dock as determined must be 
executed by the libelant, wivh adéquate sureties, for the fuU protec- 



THB EEVBEB 253 

tion of the respondent. After delivery of such bond, ît may hâve pos- 
session of the rails now on the dock. 

It is obvions, from what has been said, that in my judgment an 
appraisement cannot properly be had until the owner of the huU and 
the owner of the cargo, and their respective underwriters, are brought 
before the court in some proper mode, and that thèse persons should 
hâve an opportunity to take part, so far as is appropriate, in the ap- 
praisement. 

If, after thèse parties are brought in, the Hbelant chooses to pro- 
ceed in accordance with this opinion, it may do so; otherwise its ap- 
pHcation for delivery of the rails must be denied. 



THE REVERE. 

(District Court, D. Massachusetts. March 9, 1911.) 

No. 389. 

COUBTS (i 489*) — CONFLICTING JUEISDICTION— PEOCEEDINGS FOB LIMITATION 
OF LlABILITY— POWEES OF COUET. 

Where proceedings by a vessel owner for limitation of UablUty hâve 
been Instltuted In a court cf admlralty pending an action by a damage 
clalmant In a state court whlch has not been trled, the court of admlralty 
has no power to allow the question of liability to be litigated and deter- 
mined In the state court over petltioner's objection. 
[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 489.» 
Confliet of jurlsdletlon of fédéral courts with state courts, see note to 
Loulsville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

In Admiralty. Pétition by the Richard T. Green Company for lim- 
itation of liability as owner of The Révère. On motion of Fenwick 
W. Thomas for modification of restraining order. Motion denied. 

M. O. Garner, E. E. Blodgett, and John W. Britton, for petitioner. 
M. J. Connolly, for Fenwick W. Thomas. 

DODGE, District Judge. This pétition was filed February 21, 1911. 
The petitioner seeks to limit its liability as charterer and owner pro 
hac vice of the lighter Révère. There is only one person mentioned 
in the pétition as asserting any claim against the petitioner based on 
its control of the Révère. Fenwick W. Thomas is the person so men- 
tioned. The pétition sets forth that Thomas, being in the petitioner's 
employ, sustained personal injuries on board the Révère June 7, 1909; 
that he daims his injuries to hâve been occasioned by defective, im- 
proper, and unsuitable appliances used on board her ; that he has sued 
the petitioner to recover damages for his injuries in the Massachusetts 
superior court, claiming damages to the amount of $20,000, and that 
his claim exceeds the value of the Révère. The pétition also states 
that other claims may be made against the petitioner for other damages 
sustained at the same time. 

Proceedings for due appraisement of the petitioner's interest in the 
hghter and her pending freight having been instituted, and the peti- 

•For other cases see same topie & S ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tioner having deposîted $500 in court as the value of its interest ac- 
cording to its contention, a monition and restraining order were issued 
under admiralty rule 54 on February 25, 1911. The présent motion 
wa.s filed on Thomas' behalf February 28, 1911. In it he asks that 
the restraining order be so far modified as to permit him to prosecute 
his pending suit in the state court. 

The motion reserves the right to dispute the jurisdiction of this 
court. It sets forth that Thomas' suit in the state court was begun 
December 2, 1909, returnable on January 3, 1910; that the défendant 
therein, petitioner in thèse proceedings, appeared and answered in the 
state court ; that a hearing on an interlocutory motion made by Thom- 
as was then pending in the state court; and that the case had been 
set down for hearing in said court at the petitioner's request as de- 
fendant therein, and that Thomas as plaiiitiff was prepared to go to 
trial on February 25, 1911, but was prevented by the restraining order 
from this court above mentioned. An answer to the motion has been 
filed by the petitioner. The déclaration and the docket entries in the 
state court case are before me. The answer to the déclaration was a 
gênerai déniai. What the motion sets forth, as above, is not contro- 
verted by the answer thereto, filed hère, in any important particular. 
In it the petitioner neither admits nor dénies that Thomas was ready 
to go to trial in the state court, but this will be taken as true for the 
purposes of this décision. 

That the institution of limited liability proceedings before it does 
not oblige the admiralty court so to use its power under Rev. Stats. § 
4285 (U. S. Comp. St. 1901, p. 2944), and admiralty rule 54 as to 
put a final stop for ail purposes to every proceeding elsewhere in re- 
spect of claims for the loss, damage, or injury in question, is settled 
in this circuit by the décision of the Court of Appeals in Davenport v. 
Winnisimmet Co., 162 Fed. 862, 89 C. C. A. 552, overruling the dé- 
cision of this court in The City of Boston (D. C.) 159 Fed. 257, 261. 
Prior to the Court of Appeals décision cited, it had been supposed that 
any prosecution of such proceedings elsewhere was incompatible with 
the object and purposes of the limited liability statutes and rules, and 
that the admiralty court had no discrétion to permit it. See The Tol- 
chester (D. C.) 42 Fed. 180, 184. 

In Davenport v. Winnisimmet Co., above cited, it was held that the 
admiralty court had power to permit a damage claimant who had got 
so far with a suit in the state court as to obtain a verdict of the jury 
in her favor, and whose exceptions were pending when the restrain- 
ing order issued, to prosecute her suit to judgment in order to com- 
plète the liquidation of her claim for the purposes of the proceedings 
in admiralty, and that under such circumstances such permission 
should be given. She was accordingly allowed to prosecute her suit 
to judgment, and the judgment was subsequently treated, no suffi- 
cient reason to the contrary appearing, as establishing the amount of 
her claim for the purposes of the limited liability proceedings. See 
The City of Boston (D. C.) 182 Fed. 174. 

Davenport v. Winnisimmet Co. grew out of a collision between two 
vessels, on one of which Mrs. Davenport was a passenger. Both own- 
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ers instituted limited liability proceedings in this court. When this 
court declined to allow the prosecution of her suit in the state court, 
it had held the vessel which carried her as a passenger net to blâme 
for the collision, and from this it followed that she had no claim 
against the owner of that vessel, the défendant in her suit. But by 
the subséquent décision of the Court of Appeals both vessels were held 
to blâme, and from this it followed that she had a claim for damages 
against the owner of either vessel. The prosecution of her suit in the 
State court to judgment, therefore, involved nothing beyond a liquida- 
tion as to amount of a claim held in the limited liability proceedings 
to exist in her favor. It did not involve any submission to the state 
court of the question whether or not the petitioner in limited liability 
whom she had made défendant in her suit was Uable to her at ail. 

The Court of Appeals, therefore, cannot be regarded as having de- 
cided in Davenport v. Winnisimmet Co., 162 Fed. 864, 89 C. C. A. 
554, that the admiralty court has power to allow the question of a 
petitioner's liability to a damage claimant to be decided by a state 
court, or that it ought in any case to do so. On the contrary, it is ex- 
pressly said in the opinion : 

"Therefore the only question Is whether the amount of damages to which 
she is entitled should be liquidated anew by the District Court, or whether 
that court may permit the proceedings in tlie superior court to go to judg- 
ment." 

The présent case stands in no such position. Whether the owner of 
the lighter is liable to Thomas or not is a question not yet passed upon 
by this or any court. It is a question fundamental in the limited lia- 
bility proceedings, and one upon which the owner of the lighter, now 
that he has instituted such proceedings, has a right to a décision hère. 
The state court judgment obtained in The City of Boston, above cited, 
upon a verdict rendered before any limited liability proceedings were 
taken, was, even as to the amount of Mrs. Davenport's claim, to be 
treated hère as advisory only, should the circumstances so require. 
162 Fed. 865, 89 C. C. A. 552. But if the state court should déter- 
mine that the owner of this lighter is liable to Thomas contrary to 
the opinion of this court, vvhich would in any case be obliged to hear 
the same question artew, the state court détermination could not be 
treated as advisory, this court could only disregard it. Not only is 
any such possible conflict between two courts of differing jurisdiction 
one of the things which limited liability proceedings were intended to 
avoid, but there can be no benefit to either party in permitting litiga- 
tion in the state court of a question which must of necessity be re- 
tried hère. It has never been decided that the admiralty court has 
power to take such a course as this motion requests, and I am not only 
unable to believe that it has such power, but also unable to believe that 
the exercise of such power, if it exists, would assist the proper admin- 
istration of justice, under such circumstances as those now presented. 

The motion is denied. 
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HANDT VAENISH CO. v. MIDLAND L.INSBBD OIL CO. 

(arcuit Court, E. D. Michigan, S. D. October 19, 1911.) 

No. 8,709. 

CouETs (§ 363*) — FEDERAL CouKTS— State Statutes as Rules of Décision— 
Secubity fob Costs. 

In the absence of any fédéral statute relating to the matter of requlrlng 
plaintlff to give security for costs, a fédéral court may properly follow a 
State statute on the subject. 

[Ed. Note.— For orther cases, see Courts, Cent. Dlg. §§ 939-949; Dec. 
Dig. § 363.» 

State laws as rules of décision In fédéral courts, see notes to Wilson 
V. Pen-ln, 11 C. a A. 71; Hill v. Hlte, 29 & C. A. 553.] 

Action by the Handy Varnish Company against the Midland Lin- 
seed Oil Company. On motion by défendant for security for costs. 
Motion granted. 

Robson & Murfin, for the motion. 
Benjamin Pagel, opposed. 

ANGELL, District Judge. This case was begun in the state court 
in 1910. Upon removal défendant filed the proper security for 
costs. In March, 1911, the plaintiff filed with the Secretary of State 
notice of its dissolution. This motion is based on the fact that plain- 
tiff has ceased to do business. No showing is made by it that it has 
any property subject to exécution from which défendant could realize 
costs in case it secured a judgment. 

The statutes of the United States do not expressly cover this case, 
nor do the rules of this court. It seems, therefore, to be a case where 
the statutes of the state may be foUowed, if they cover such a case. 
Scatcherd v. Love, 166 Fed. 53, 91 C. C. A. 639. The state statute 
( C. L,. 1897, § 9992) permits a court in any civil action to require the 
plaintiff to give security for costs "when it shall appear reasonable 
and proper." Under the showing made, it is to my mind reasonable 
and proper to direct that the plaintiff give security in the sum of $100, 
with adéquate sureties, for ail costs which may be awarded against it 
in this action. 

An order for the filing of such security may be entered. 

•For other cases see same toplc & i numbbb lu Dec. & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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STATH OF lOWA v. CARR et aL 

HANNAN V. SAME: 

(Circuit Court of Appeals, Eighth Circuit. October 20, 1911.) 

Nos. 2,936, 2,937. 

(Syllahus by the Court.) 

1. Navigable Waters (§§ 36, 44*)— Lands Undeb Watee— Accbetions— Own' 

ekship— rules of decision. 

The settled décisions of tbe courts of a state and Its laws which in- 
fringe no right secured by tbe Constitution of the United States, or by 
the gênerai or commercial law, détermine the title to tbe beds of navi- 
gable streams and the extent of the rights of riparian owners to accre- 
tions to their lands In that state. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §i 180- 
200, 266-278 ; Dec. Dlg. §§ 36, 44.*] 

2. Navigable Watebs (§ 36*) — Lands undeb Water— Ownership. 

It is the law of lowa, establisbed by uniform décisions of Its highest 
Judicial tribunal, that tbe title of riparian owners upon the shores of 
navigable streams therein extends to hlgh-water mark only and that 
the state is the owner of tbe beds of such streams. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 180- 
200 ; Dec. Dig. § 36.*] 

3. Navigable Waters (§ 42*) — Kipaeian Rights— Title to Islands. 

The title to an island which springs up in tbe bed of a navigable 
stream vests In the owner of tbat part of the bed upon which tbe land 
forms. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. §§ 253- 
255 ; Dec. Dig. § 42.*] 

4. Navigable Watees (§ 44*) — Bipabian Rights— Acceetion and Relic- 

TION. 

The title to land which, by natural and graduai érosion from one- 
bank of a river and graduai and natural accretion to the opposite bank, 
becomes attacbed to the latter and rises above higb-water mark, vests 
in the owner of the latter bank, and the title to land which by graduai 
and natural accretion attaches itself to an island vests in the owner of 
the island. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. |§ 
266-278 ; Dec. Dig. f 44.*] 

5. Navigable Watebs (§ 45*) — Ripaeian Rights- Avulsion. 

But where, by an avulsion, a river suddenly abandons Its former 
channel, and never returns to it, the titles to the islands In, to tbe bed, 
and to the banks of the abandoned channel remain flxed where they were 
at the time of the avulsion. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 279, 
280 ; Dec. Dig. § 45.*] 

6. Boundaries (§ 48*)— Détermination— Acquiescence on Parties. 

Where the lands of respective owners adjoin, and for many years one, 
witb the silent acquiescence of the other, bas had possession and occu- 
pation to a certain line between them claiming title, thèse facts con- 
stitute strong évidence of tbe correctness of the Une, and that Une sbould 
be taken as the correct line in the absence of persuasive countervailmg 
évidence. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dig. §§ 232-242; 
Dec. Dig. § 48.*] 

•For other oa$es see same tople & 9 numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
191 F.— 17 
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7. Appeal and Eeeor (§ 1009*) — Eeview— Questions of Fact— Findings bt 

Chancelloe. 

When a court of equlty has consldered confllctlng évidence and made 
a flnding and decree, It Is presumptively right, and unless some obvions 
error of law has intervened, or some serions mlstake of fact has been 
made, the flnding and decree must be permltted to stand. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3972 ; 
Dec. Dig. § 1009.*] 

8. Eqtjity (§ 85*) — Limitation or Actions (I 11*) — Opération as to Staie 

OB Nation. 

Nelther limitation nor lâches founded on mère delay bars a state or 
the nation from malntalnlng sults to préserve and enforce its just rlghts. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 221; Dec. Dig. 
§ 85 ;* Limitation of Actions, Cent Dig. §§ 35-39 ; Dec. Dlg. § 11.*] 

9. EsTOPPEL (§ 62*) — Equitable Estoppel— Estoppel Against Public. 

in a controversy between the rights of a state or nation and those 
of a citizen, while the state or nation Is not barred by mère delay, its 
rights are measured and adjudlcated by the doctrine of estoppel and the 
other prlnclples and rules of lavr and equity applicable to the Uke rights 
of a citizen under similar circumstances. 

[Ed. Note.— Foi- other cases, see Estoppel, Cent. Dlg. §§ 151-153 ; Dec. 
Dig. § 62.*] 

10. Estoppel (§ 62*) — Equitable Estoppel— Estoppel Against Public. 

The équitable clalms of a state or nation appeal to the conscience of 
a rhanrellor with the same, but wlth no greater or less, force than would 
those of a private citizen, and, barrlng the effect of mère delay, they 
are judicable in a court of chancery, to whose jurisdlctlon the state or 
nation voluntarily submits them, by every princlple and rule of equity 
applicable to the rights of private citizens under lilie circumstances. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 151-153 ; Dec. 
Dlg. § 62.*] 

11. Estoppel (§ 62*) — Equitable Estoppel— Estoppel Against Public— 

Grounds— Title to Land. 

By an avulsion of the Missouri river whatever foundatlon there ever 
was to the claim of the state of lowa to any land in controversy arose in 
1877. It gave no notice of and took no action to enforce any such claim 
until 1904, vrhen It passed an act to sell abandoned river beds and is- 
lands therein to the flrst applicant, and Hannan Immediately applied 
to buy. The plaintliïs and their grantors had then been in possession of the 
land In controversy for more than 20 years. During thls time the state 
had levied and collected taxes upon this land as thelrs and had acquiesced 
in their possession, and the plaintlfCs and their grantors had paid the 
taxes and had made costly improvements upon the land. 

Eeld: There was no .equity In the claim of the state and It was es- 
topped from malntatning this claim by thèse faets. "Nothlng can call a 
court of equlty into activity but conscience, good faith and reasonable 
diligence." 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 151-153; Dec. 
Dig. § 62.* 

Estoppel as against State or United States. See note to State of Michi- 
gan V. Jackson, L. & S. E. Co., 16 G. 0. A. 353,] 

, Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

In Equity. Suit by Samuel Carr and others against Charles R. 
Hannan and others, and the state of lowa intervenes. From a de- 

•For other cases see same topic & § numbe» lu Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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crée for complatnants, intervener and Jessie W. Hannan, a grantee 
of défendant Charles R. Hannan, appeal. Affirmed. 

Jacob Sims (H. W. Byers, Atty. Gen., on the brief), for appellants. 
Edgar H. Scott (Lodowick F. Crofoot, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
POLLOCK, District Judge. 

SANBORN, Circuit Judge. The state of lowa and Jessie W. Han- 
nan, who is the grantee of Charles R. Hannan, one of the original 
défendants, appeal from a decree of the Circuit Court which quiets 
the title of tlie complainants below to the lands which are the sub- 
ject of this suit, and enjoins the défendants and the state of lowa, 
which intervened in the suit, from claiming or asserting any title 
thereto adverse to that of the complainants and from clouding their 
title by surveys, reports, or conveyances. The complaint of the ap- 
pellants hère is that the court below failed to find that the land in 
controversy was an island which sprang up between 1851 and 1867 
in the lowa part of the bed of the Missouri river and accretions 
thereto, that it also failed to find that this land was a part of the lowa 
share of the old bed of the Missouri river which was abandoned dur- 
ing the fîood of 1877, and that, on the other hand, the court found that 
this land consisted of graduai and natural accretions between 1851 
and 1877 to the land on thelowa shore of the river to which the com- 
plainants and their immédiate and remote grantors had held the title 
from the United States for many years. 

The land hère in controversy is a part of the bottom lands round 
about the Missouri river between Council Bluffs and Omaha. In 
1851 that river as it came down from the north turned from its south- 
erly course near Council Bluffs and fiowed for a distance of about 
four miles in a westerly direction across the bottom lands between 
the higher banks, and then turned again toward the Gulf of Mexico 
and swept on southerly. In the year 1851 a survey of the land on 
the easterly or lowa shore of the river was made, the meander line 
of that bank was run and fixed by the United States, and upon that 
survey the patents to the land on the lowa side of the river were based. 
In 1856 a survey of the land on the west shore of the river was made 
by the United States, the meander line of that bank was run and 
fixed, and the patents to the land on the Nebraska shore were based 
upon the latter survey. The complainants and their immédiate and 
remote grantors had acquired the title, patented in part by the United 
States and in part by the state of lowa under a grant by the United 
States to that state, of ail the lands material to this controversy bor- 
dering upon the river upon the east and south as it fiowed when thèse 
surveys were made. Between 1851 and 1877 the river gradually 
washed away the sand and soil on the lowa side and crowded its 
channel to the south at a point called Busha's Bend on its way across 
the valley, and at th^ same time at a point westerly of Busha's Bend 
it gradually and naturally eut away the soil on the Nebraska side 
and moved its channel to the north until in 1877 it fiowed in the form 
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ol an :05cbow from Busha's Bend northerly and then westerly and 
tlien sôu'therly around a large tract of land frora 500 to 1,000 acres 
in. extent. On July 8, 1877, during a freshet, this river eut across 
the neck of this oxbow, forever abandoned its old bed in that bow 
and flowed on to the south. There is within this oxbow a triangular 
tract of land of several hundred acres in extent which was not dis- 
turbed by the wanderings of the channel of this river and to which 
the State makes no claim. On the northerly and westerly sides of this 
triangtilar tract and within the outer Une of the oxbow formed by 
the abandoned channel of the river lies a tract of land several hun- 
dred acres in extent which was gradually and naturally made during 
the years between 1851 and 1877, by the washing away of the soil 
and sand on the Nébraska shore of the river, and the natural and 
graduai accretion of sand and soil either to the lowa shore of the 
river or to an island that sprang up in the lowa part of the bed of 
the streàm. The land in controversy is a part of this accreted tract. 
The cOmplainants and their grantors had been in possession of sub- 
stantially ail of the land in controversy and had been paying taxes 
upon it to the state of lowa and to the county in which it is situated 
for more than 20 years before the state or any of the défendants ever 
made claim to it. During this time they had spent many tens of 
thousands of dollars building streets, railroads, and other improvements 
upon it without any notice from the state or the défendants or any 
déniai by the state or any of the défendants of their title to it. They 
claim title (1) by their long continuons adverse possession, (2) by 
the accretion of this land to the lands on the shore of the river to 
which they hold title from the United States, and (3) by the estop- 
pel of the state from claiming title to this land by reason of the state's 
long acquiescence in their title and possession by reason of its levy 
and collection of taxes on this disputed land as the property of the 
complainants and by reason of the state's failure to give notice of 
its claim while they were making thèse expensive improvements and 
paying their taxes upon it. The state claims title to it (1) on the 
ground that it is an accretion to an island which arose between 1851 
and 1867 on the lowa part of the bed of the river and lay along the 
northerly and westerly side of, but separated by navigable water from, 
the triangular tract whose title is not challenged and (2) on the ground 
that this land is the lowa part of the abandoned bed of the river. 
The défendant Hannan claims the préférence right to purchase the 
title of the state by virtue of a first application to buy it and 
the payment of a part of the purchase price therefor by her grantor, 
Charles R. Hannan, in April, 1904, under chapter 185, Session Laws 
of lowa for that year. If the state has no équitable title to this land 
superior to the équitable rights of the complainants, Hannan has none, 
hence the claims of the state will first be considered. 

In Nébraska v. lowa, 143 U. S. 359, 12 Sup. Ct. 396, 36 L. Ed. 
186, the Suprême Court decided that the Une between the two states 
was not changed by the sudden abandonment of the oxbow by the 
river in 1877, but that it remained the center oï the old channel al- 
thùugh there was no water in it, and pursuant to that décision the 
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Une between the states of lowa and Nebraska throughout the oxbow 
was surveyed and established in that suit. The adjudication of that 
line in that case, however, is not res adjudicata in the suit in hand 
because the complainants were not parties to that suit. 

[1] The settled décisions of the courts of a state and its laws which 
infringe no right secured by the Constitution of the United States, 
or by the gênerai or commercial law, détermine the title to the beds 
of navigable streams and the extent of the rights of riparian owners 
to accretions to their lands in that state. Barney v. Keokuk, 94 U. 
S. 324, 338, 339, 24 L. Ed. 224; Hardin v. Jordan, 140 U. S. 371. 
380, 11 Sup. Ct. 808, 838, 35 L. Ed. 428; Knight v. U. S. Land As- 
sociation, 142 U. S. 161, 12 Sup. Ct. 258, 35 L. Ed. 974; Hardin 
V. Shedd, 190 U. S. 508, 519, 23 Sup. Ct. 685, 47 L. Ed. 1156; Har- 
rison V. Fite, 148 Fed. 781, 783, 78 C. C. A. 447, 449; Hall v. Ho- 
bart, 186 Fed. 426, 428, 108 C. C. A. 348. 

[2] It is the law of lowa, established by uniform décisions of its 
highest judicial tribunal, that the title of riparian owners upon the 
shores of navigable streams therein extends to high-water mark only 
and that the state is the owner of the beds of such streams. Mc- 
Manus v. Carmichael, 3 lowa, 1 ; Tomlin v. Dubuque R. R. Co., 32 
lowa, 106, 7 Am. Rep. 176; Barney v. Keokuk, 94 U. S. 324, 338, 
339, 24 L. Ed. 224; Hardin v. Jordan, 140 U. S. 371, 380, 11 Sup. 
Ct. 808, 838, 35 L. Ed. 428. 

[3] The title to an islan.d which springs up in the bed of a navi- 
gable stream vests in the owner of that part of the bed upon which 
the land forms. Bigelow v. Hoover, 85 lowa, 161, 52 N. W. 124, 39 
Am. St. Rep. 296; Smith v. Miller, 105 lowa, 688, 70 N. W. 123, 
75 N. W. 499; Holman v. Hodges, 112 lowa, 714, 84 N. W. 950, 
58 L. R. A. 673, 84 Am. St. Rep. 367; 1 American & English Encyl. 
of Law (2d Ed.) 475 ; 3 Kerr on Real Property, 2294. 

[4] The title to land which by natural and graduai érosion from 
one bank of a river and graduai and natural accretion to the oppo- 
site bank becomes attached to the latter and rises above high-water 
mark, vests in the owner of the latter bank, and the title to land 
which by graduai and natural accretion attaches itself to an island 
vests in the owner of the island. New Orléans v. United States, 10 
Pet. 662, 717, 9 L. Ed. 573; Jones v. Soulard, 24 How. 41, 16 L. Ed. 
604; Banks v. Ogden, 2 Wall. 57, 17 L. Ed. 818; Saulet v. Shep- 
herd, 4 Wall. 502, 18 L. Ed. 442; County of St. Clair v. Lovingston, 
23 Wall. 46, 23 L. Ed. 59; Jefferis v. East Omaha Land Co., 134 
U. S. 178, 10 Sup. Ct. 518, 33 L. Ed. 872; Nebraska v. lowa, 143 
U. S. 359, 360, 12 Sup. Ct. 396, 36 L. Ed. 186; Missouri v. Nebraska, 
196 U. S. 23, 35, 25 Sup. Ct. 155, 49 L. Ed. 372; Washington v. 
Oregon, 214 U. S. 205, 215, 29 Sup. Ct. 631, 53 L. Ed. 969; Mc- 
Manus v. Carmichael, 3 lowa, 1 ; Tomlin v. D. B. & M. R. R. Co., 
32 lowa, 106, 7 Am. Rep. 176; Cooley v. Golden, 117 Mo. 33, 23 
S. W. 100, 21 L. R. A. 300. 

[5] But where, by an avulsion, a river suddenly abandons its for- 
mer channel and never returns to it, the titles to the islands in, to 
the bed, and to the banks of the abandoned channel remain fixed 
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where they were at the time of the avulsion. Nebraska v. lowa, 143 
U. S. 359, 361, 12 Sup. Ct. 396, 36 L. Ed. 186; Cooley v. Golden, 
117 Mo. 33, 23 S. W. 100, 21 L. R. A. 300. 

A very large proportion, if not ail, of the land in controversy in 
this suit lay on the north and west of that part of the triangular tract 
to which the plaintiffs had title from the United States. If an island 
sprung up in the lowa part of the bed of the stream between 1851 
and 1867 practically ail this land was an accretion to that island prior 
to the avulsion in 1877, and, under the rules of law which hâve now 
been stated, the property of the state of lowa. But if there was no 
such island this land was an accretion to the lowa bank, and it was 
the property of the plaintiffs. The great question in the case there- 
fore was whether or not an island arose on the lowa part of the bed 
of the river on the north and west of the triangular tract between 
1851 and 1867, and to that issue almost exclusively the évidence, the 
briefs, and the arguments in the court below and in this court hâve 
been addressed. 

■[11] The évidence upon this issue consists of a great many maps, 
blueprints and photographs and of more than 700 printed pages of 
testimony. As usual in cases where the ownership of valuable prop- 
erty dépends upon the location and condition of the bed of such a 
wandering river as the Missouri more than 35 years before the wit- 
nesses testified, this évidence is conflicting. No adéquate récital of 
it would be permissible within the reasonable limits of an opinion of 
this court, and a review of it would be useless because évidence like 
that before us will probably neyer be produced in any subséquent case 
and the décision upon the question of fact it élucidâtes can never be 
drawn into précèdent. AU this évidence, ail the briefs and arguments 
of counselj hâve been patiently and deliberately examined by each of 
the members of this court, and it has reached the same conclusion as 
did the court below, that there never was an island on the lowa part 
of the bed of the Missouri river between 1851 and 1877 on the north 
or west of the triangular tract and that the land in controversy ac- 
creted to the Ipwa shore of the river by the graduai and natural de- 
posit by the stream of sand and soil against and upon it prior to the 
avulsion of 1877. This conclusion disposes of the main issue in this 
case, the issue to which ail the évidence seems to hâve been directed. 
and to which counsel for the appellants addressed nearly ail their 
arguments and 162 out of 164 pages of their briefs. 

They did, however, assert, and they still insist, that the decree be- 
low was erroneous "because by the permanent change in the channel 
of the Missouri river by avulsion in 1877, as set forth in the plead- 
ings and shown by the évidence, the title to ail the land in contro- 
versy between high-water mark and the center or thread of the chan- 
nel, as it existed at the time, vested absolutely in the state of lowa, 
and the court erred in not so finding and deciding." Conceding that 
the title to the land in the abandoned channel between high-water 
mark on the lowa side and the middle thread of the river at the time 
of the avulsion was vested in the state thereby, yet the decree was 
right unless the proof before the court below was that the land in 
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controversy was a part of lowa's share of the abandcned bed. Pos- 
session is prima facie évidence of title to real estate. The undisputed 
testimony that the complainants and their grantors had been in con- 
tinuons possession of the land in question in this suit for more than 
20 years before the state made any claim to it, that during that time 
the State had levied and they had paid taxes upon it as their land 
and had made improvements upon it at an expense of many tens of 
thousands of dollars, was compétent, and, in the absence of counter- 
vaihng évidence, adéquate proof of title to the property in the com- 
plainants and of the fact that it was not a part of the state's share 
of the abandoned channel of the river. 

[6] Moreover, the arguments and the briefs leave no doubt that a 
very large proportion, if not ail, of the land in controversy is out- 
side of the abandoned river channel, and this fact reduces the issue 
hère to a mère question of the correctness of the boundary lines of 
the complainants' property, according to which they hâve held undis- 
puted possession, paid taxes and made costly improvements claiming 
title with the silent acquiescence of the state for more than 20 years, 
and brings this portion of the case under the reasonable and salutary 
rule of évidence that such facts constitute strong proof of the aç- 
curacy of the boundary lines, a rule which prevails in the state of 
lowa and is stated by its Suprême Court in thèse words : 

"Without any référence to the doctrine of title by adverse posisession, 
the fact that a party owning a tract of land has for many years occupied 
and claimed up to a partieular Une as the true bcrundary, and the owner of 
the adjolnlng tract has silently aeqniesed therein, Is a clreumstance strongly 
tendlng to show the correctness of the claim ; and In the absence of other 
controlllng circumstances the Une so indlcated should be taken as the true 
division between the respective premises." 

Corey v. City of Fort Dodge, 118 lowa, 743, 747, 92 N. W. 704, 
705 and cases there cited. In view of thèse facts, of this rule of law 
and of the évidence of title which the long-continued possession in 
accordance with thèse boundary lines produced, the burden was 
thrown upon the state in the court below to show where, in what re- 
spect and to what extent, if at ail, thèse boundary lines were in- 
correct, and where the true lines were between the plaintiffs' land and 
the state's part of the abandoned channel of the river. The court be- 
low considered ail the évidence in the case upon this subject, found 
that the state had not successfully borne this burden, that the bound^ 
ary lines in accordance with which the plaintiffs and their grantors had 
occupied and improved were the true boundary lines of their prop- 
erty and confirmed their title in accordance therewith. 

[7] This is a suit in equity. And when a court of equity has con- 
sidered conflicting évidence, and made a finding and decree, it is pre- 
sumptively correct, and, unless some obvious error of law has inter- 
vened or some serions mistake of fact has been made, the finding or 
decree must be permitted to stand. Kimberly v. Arms, 129 U. S. 
512, 9 Sup. et. 355, 32 L. Ed. 764; Tilghman v. Proctor, 125 U. S. 
136, 8 Sup. et. 894, 31 L. Ed. 664; Furrer v. Ferris. 145 U. S. 132, 
134, 12 Sup. Ct. 821, Z6 L. Ed. 649; Warren v. Burt, 7 C. C. A. 105, 
110, 58 Fed. 101, 106; Paxson v. Brown, 10 C. C. A. 135, 144, 61 
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Ped. 874, 879 ; Stuart v. Hayden, 18 C. C. A. 618, 623, 72 Fed. 402, 
407;' Fitchett V. Blows, 20 C. C. A. 286, 290, 74 Fed. 47, 51; Coder 
V. Arts, 82 C. C. A. 91,94, 152 Fed. 943, 946, 15 L. R. A. (N. S.) 
372. The burden in this court is therefore upon the state to show 
fro.m the record of the évidence that the court below made a serions 
mistake in its finding of this issue of fact. To bear this burden it 
pr-esses upon our attention a certain blueprint marked "Exhibit No. 
9," the testimony of the surveyor who made it and Allen's Suburban 
map. Exhibit No. 9 has a line upon it. which fixes, with référence 
to the government surveys, the boundary line throughout the oxbow 
between lowa and Nebraska which was éstablished by the decree in 
Nebraska v. lowa, 143 U. S. 359, 12 Sup. Ct. 396, 36 L._ Ed. 186. 
There are aiso upon this exhibit numerous lines upon each side of this 
boundary line drawn to portray Cut-Ofï Lake as it existed in 1904 
when the surveyor made this map, but thèse lines are not fixed with 
référence to the lines of the government survèys, nor do they purport 
to represent the river or its high or low water mark in or prior to the 
year 1877. Moreover, Cut-Off Lake is not identical in extent with 
the river as it flowed around the oxbow in that year. It occupies 
but a part of the abandoned channel and the record does not show 
what part. A comparison of the boundary lines of the land in con- 
troversy which was possessed and occupied by the plaintiiïs with the 
description v>i the boundary line between the states upon this Ex- 
hibit 9 discloses the fact that in some cases the boundary lines of 
the land in controversy coincide for dififerent distances with this 
boundary line between the states, and if there was any substantial 
évidence where the high-water mark of the river as it flowed through 
the oxbow was in 1877, and that the boundary line between the states 
marked on this exhibit was the middle line of the stream at that time, 
there might be some data hère from which the déduction could be 
justly dirawn that the plaintiffs' boundary lines were incorrect and that 
they included some part of the lowa part of the abandoned bed. But 
the surveyor who made Exhibit No. 9 testified that he made the plat 
and the survey for it in the year 1904, that Cut-Off Lake was in a 
part of the old river bed, but he nowhere indicated what part of that 
bed it occupied, that he did not find or locate the river or its bed in 
1877, except as it was shown by this lake in 1904, that he never lo- 
catedl the river, that lie was one of the surveyors selected to locate the 
state boundary line in the case of Nebraska v. lowa, that in doing so 
they did not look up or détermine where the center line of the river 
had been when it ran through the oxbow, but they ran the boundary 
line between the states from data furnished to them from records in 
the courthouse in Pottawattamie county, and this line thus run was 
the boundary he drew and described in his blueprint Exhibit No. 9. 
Allen's Suburban map bears the date 1898. Neither that map nor 
the testimony of any witness concerning it tends to show more def- 
initely than the évidence which has been already recited where the 
middle thread of the river as it flowed through the oxbow was at or 
prior to the avulsion in 1877. Neither of thèse exhibits shows, or 
purports to show, where the high-water mark of the river was on its 
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lowa side in 1877 at or prior to the avulsion, and the entire record 
of this case has been searched in vain for any évidence that locates 
it. In this State of the case there is no escape from the conclusion 
that the state's évidence falls far short of showing that the court be- 
low made any mistake of fact, when, in view of the plaintiffs' posses- 
sion for more than 20 years, and hence their presumptive title to the 
land in controversy, in accordance with the boundary lines they 
claimed, of the state's silence and acquiescence therein, of its levy and 
the plaintiffs' payment of taxes on the, land as their own and of their 
costly improvement thereof during this time, it concluded that there 
was no évidence in this case sufficient to prove that their boundary 
lines were incorrect and confirmed their title. 

The equity and righteousness of the resuit to which this study 
and analysis of the évidence upon the direct issues in this case leads 
is demonstrated by other considérations which the record forces upon 
our attention. The avulsion that vested in the state every daim it 
ever had to any land in or about the oxbow occurred about July 8, 
1877. More than 26 years passed before the state took any action 
that indicated any intention to claim any interest therein. Meanwhile 
the lands in controversy were, for more than 20 years, in possession 
of the plaintiffs and their grantors. They built streets, railways, 
buildings, and other improvements upon them. The state taxed and 
treated them as the property of the plaintiffs. Without notice or 
warning on the 13th day of April, 1904, the Législature of lowa en- 
acted chapter 185 of the Session Laws of that year to the effect that 
ail land between high-water mark and the center of the abandoned 
channel of any navigable stream, and ail bars, islands, and land withm 
such channels, should be sold to the person who should make written 
application therefor, should deposit 50 cents per acre, and should pay 
the balance of the value thereof after a survey of the land and a re- 
port of appraisers. On April 14, 1904, Charles R. Hannan made his 
written application to purchase of the state ail the land within the 
outer lines of the oxbow and deposited $1,000 in part payment of the 
purchase price of the tract. The state appointed L,. P. Judson to sur- 
vey this land, and thereafter in October, 1904, the complainants ex- 
hibited their bill in this suit against Hannan, Judson, and W. B. Mar- 
tin, the Secretary of the State of lowa, to enjoin them from clouding 
the complainants' title to the lands in controversy by further proceed- 
ings under chapter 185. The state of lowa was not a party to this 
suit, and no attempt was ever made by the complainants to make it a 
party. On March 2, 1907, upon the application of the Attorney Gen- 
eral of the state, the court permitted it to intervene, and thereupon 
it voluntarily filed its pétition of intervention in which it alleged that 
it was the owner of the land hère in controversy by virtue of its own- 
ership of the alleged island and of its part of the abandoned river 
bed It was then almost 30 years after its claim to any of this land 
first arose, and if it had been a private party its silence, acquiescence, 
and lâches would undoubtedly hâve estopped it from asserting any 
claim to this land against thèse plaintiffs. Counsel for the appel- 
lants, however, invoke the gênerai rule that neither by the statute of 
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limitations, nor by lâches, does mère delay bar the sovereignty from 
maintaining its rights or from sustaining a suit to enforce them. 
United States v. Insley, 130 U. S. 263, 266, 9 Sup. Ct. 485, 32 L. 
Ed. 968; United States v. Beebe, 127 U. S. 338, 344, 8 Sup. Ct. 1083, 
32 L. Ed. 121 ; United States v. Winona & St. P. R. R. Co., 67 Fed. 
969, 971, 15 C. C. A. 117, 119; United States v. Dalles Military Road 
Ce, 140 U. S. 599, 632, 11 Sup. Ct. 988, 35 L. Ed. 560; City of 
Pella V. Scholte, 24 lowa, 283, 95 Am. Dec. 729 ; Davies v. Huebner, 
45 lowa, 574, 577; Manatt v. Starr, 72 lowa, 677, 34 N. W. 784. 
They also contend that every sovereignty is exempted from the rule 
of équitable estoppel. 

[8, 9] But the great weight of authority, the stronger reasons andi 
the settled rule upon this subject in the courts of the United States, is 
tha't, while mère delay does not, either by limitation or lâches, of it- 
self constitute a bar to suits and claims of a state or of the United 
States, yet, when a sovereignty submits itself to the jurisdiction of 
a court of equity and prays its aid, its claims and rights are judicable 
by every other principle and rule of equity applicable to the claims 
and rights of private parties under similar circumstances. 

[10] The équitable claims of a state or of the United States ap- 
peal to the conscience of a chancellor with the same, but with no 
greater or less force than would those of an individual under like cir- 
cumstances. United States v. Stinson, 197 U. S. 200, 204, 205, 25 
Sup. Ct. 426, 49 L. Ed. 724 ; United States v. Détroit Timber & Lum- 
ber Co., 67 C. C. A. 1, 10, 131 Fed. 668, 677; United States v. Chi- 
cago, M. & St. P. Ry. Co. (C. C.) 172 Fed. 271, 276; United States 
v. Chandler-Dunbar Water Power Co., 152 Fed. 25, 26, 27, 37, 38, 
40, 41, 81 C. C. A. 221, 222, 223, 233, 234, 236, 237; United States 
v. Stinson, 125 Fed. 907, 910, 60 C. C. A. 615, 616; Herman on Estop- 
pel, §§ 676, 677; State of Michigan v. Jackson, L. & S. R. Co., 16 
C. C. A. 345, 351, 69 Fed. 116, 122; State v. Flint & P. M. R. Co., 
89 Mich. 481, 51 N. W, 103, 106; United States v. California & Ore- 
gon Land Co., 148 U. S. 31, 41, 13 Sup. Ct. 458, 37 E. Ed. 354; Carr 
V. United States, 98 U. S. 433, 438, 25 L. Ed. 209 ; United States v. 
Walker (C. C.) 139 Fed. 409, 411, 412, 413; United States v. Wil- 
lamette Valley & C. M. Wagon Road Co. (C. C.) 55 Fed. 711, 717; 
Attorney General v. Central Railway Co., 68 N. J. Eq. 198, 59 Atl. 
348. Thus a state is estopped from ousting a city organized under a 
void law after the city bas been exercising its assumed powers for 
only four years, but has levied and collected taxes and assessménts, 
constructed bridges and streets, and made other improvements mean- 
while without protest or objection on the part of the state. State v. 
City of Des Moines, 96 lowa, 521, 532, 533, 65 N. W. 818, 31 L. R. 
A. 186, 59 Am. St. Rep. 381. And a state is estopped from ousting 
a private corporation for illegality in its organization after a delay 
of a few years vyhile the corporation lias been exercising, without 
objection on the part of the state, its assumed corporate powers, has 
been collecting and expending money and changing its financial rela- 
tions to its stockholders and creditors in reliance upon the acquies- 
cence of the state. Commonwealth v. Bala & Bryn Mawr Turnpike 
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Co., 153 Pa. 47, 25 Atl. 1105; State of Wisconsin v. Janesville Water 
Power Co., 92 Wis. 496, 66 N. W. 512, 515, 32 L. R. A. 391; State 
V. Lincoln Street Ry. Co., 80 Neb. 333, 114 N. W. 422, 427, 14 L. 
R. A. (N. S.) 336; State v. School District No. 108, 85 Minn. 230, 
88 N. W. 751 ; Attorney General v. Delaware & Bound Brook R. R. 
Co., 27 N. J. Eq. 1, 24; People v. Alturas County, 6 Idaho, 418, 55 
Pac. 1067, 1068, 44 L. R. A. 122 ; Vermont v. Society for the Prop- 
agation of the Gospel, 2 Paine (C. C.) 545, Fed. Cas. No. 16,920. 
According to the décisions of the highest judicial tribunal of the state 
of lowa a city may be estopped from claiming a street or an alley, or 
from maintaining the original lines thereof , by acquiescing in the pos- 
session, occupation and improvement of it, or of a part of it, by a 
citizen who claims title thereto by possession andi estoppel only. Cor- 
ey V. City of Fort Dodge, 118 lowa, 742, 749, 92 N. W. 704. The 
same court holds that a like estoppel may arise against a city by its 
taxation of the property when the claimant in possession pays the 
taxes. Smith v. City of Osage, 80 lowa, 84, 89, 45 N. W. 404, 8 L. 
R. A. 633 ; Dillon on Corporations, § 533 ; Audubon County v. Emi- 
grant Co., 40 lowa, 460; Page County v. B. & M. R. R. Co., 40 lowa, 
520; Austin v. Bremer County, 44 lowa, 155; Adams County v. B. & 
M. R. R. Co., 39 lowa, 507. 

Notwithstanding thèse authorities the state insists that the plain- 
tiffs may not maintain an estoppel hère because the title to the land 
in controversy is the same as that of a certain tract of 13 acres which 
the East Omaha Land Company, a predecessor in interest of the com* 
plainants, claimed as an accretion to a government lot owned by it in 
a suit between that company and one Hansen and others which was 
commenced in the year 1890 and in which the ultimate décision was 
that this 13 acres was not such an accretion, but was an island which 
arose in the lowa part of the bed of the Missouri river, and hence 
was not the property of the Land Company. But the claim of estop- 
pel hère is basedi on the tacit acquiescence of the state in the posses- 
sion and claim of the plaintiffs and their grantors and on its taxation 
of this property as theirs. The suit and decree in Land Company v. 
Hansen and others was no notice that the state had not waived, and 
was not by its acquiescence and taxation waiving, ail claim to the 
lands is controversy in this suit ( 1) because the state was not a party 
to that litigation, made no claim and gave no notice of any demand 
therein; (2) because the 13 acres involved in that suit is not any part 
of the subject-matter of this suit ; and (3) because the évidence in 
this case is that there never was any island where the 13 acres are 
located and notice of the claim in that suit that there was such an 
island would hâve been, as the évidence now proves, notice of a base- 
less claim and for that reason futile. 

Counsel invoke the conceded rule that there may be no estoppel of 
a party from asserting his titles and rights where knowledge, or the 
means of knowledge of them, is equally open to both parties There 
are, however, two reasons why this rule is not controlling in the case 
in hand. In the first place the rule has an exception that the owner 
of a known right or title may by his représentations, acts or silence 
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so lead another to âct in the beliéî that the owner haS waîved, sur- 
rendered or abahdoned his right or title that he wiU be estopped from 
asserting it to the injury of him who has changed his position in reli- 
ance upon the owner's représentations, acts or silence. In the second 
place no one had or could hâve had either imowledge, or means of 
knowledge, of the right of the state, if any, in the lands in contro- 
versy hère before the fmal decrees of the courts upon them are ren- 
dered. Its right always depended upon the proof which would be 
adduced in any controlling litigation which might arise over it, first, 
of the location of the middle thread of the Missouri river and its 
high-water mark on its lowa side through the oxbow in 1877 prior 
to the avulsion, and, second, of the existence and location of one or 
more islands between 1851 and 1867 between the thread of the stream 
and the high-water mark of that river at the time thè island or islands 
sprang up. No man could learn, foresee or foretell what the mem- 
ories of witnesses that might be found and their testimony would be 
regarding the existence and location of such islands and lines, years 
before they were called to testify, in a river changing its bed and 
channel so constantly and notoriously as the Missouri. This condi- 
tion of the river and the property and thèse facts render the doctrine 
of équitable estoppel peculiarly applicable and salutary in the case at 
bar. The authorities which hâve been already cited amply illustrate 
and sustain thèse views. United States v. Chandler-Dunbar Water 
Power Co., 152 Fed. 25, 26, 27, 37, 38, 40, 41, 81 C. C. A. 221, 222, 
223, 233, 234, 236, 237, is very persuasive. There were islands in 
the Détroit river which were the property of the United States if 
duly surveyed and claimed by it. The United States neglected to sur- 
vey and claim them, and in 1883 it issued a patent to the bank of the 
river which, in the absence of the title and claim of the United States, 
would convey to the patentée as riparian owner the bed of the stream 
on which the islands stood and hence the islands themselves. Knowl- 
edge of the right of the United States was always equally open to 
ail the parties in inteirest. The patentée and his grantee had made 
improvements upon the land at an expense of $135,000 to $150,000 
on the faith of the patent and the neglect of the government to sur- 
vey and claim the islands. On September 2, 1903, the government 
brought a suit in equity to remoVe the cloud of the patent from its 
titlè to the islands. Judge Severens, delivering the opinion of the Cir- 
cuit Court of Appeals for the Sixth Circuit, said : 

"FoUawing the ancient common-law maxim 'nuUum tempus occurrlt régi,' 
it has been settled as the raie hère that the United States Is not affected In 
respect to its pursult of remédies by mère dèlay or gênerai statutes of lim- 
itation. But when it sues In equity as a prlvate suitor on a cause of action 
telatlng to its proprletary Interests, It is held to be affected by those equities 
vylilch are recagnlzed as fundamental In contre versles between prlvate parties. 
And why Should this not be so? It derogates from the dignity and character 
of thé government to suppose that, formed as it Is to secure impartial Jus- 
tice between indivlduals, it may nevertheless In the conduct of Its own afCalrs, 
wlthout regai'd to the prlnciples it represents, perpetrate upon Its citizens 
wrpngs which it w^ould promptly condemn if practlced by one of them upon 
another." 
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In' State of Michigan v. Jackson, L. & S. R. Co., 16 C. C. A. 345, 
346, 350, 351, 352, 69 Fed. 116, 117, 121, 122, 123, 50,000 acres of 
land were granted to the state as swamp lands by the act of Con- 
gress of September 28, 1850. But thèse lands were subsequently cer- 
tified, and finally between 1869 and 1873 erroneously patented to a 
railroad company in supposed exécution of a grant of the United 
States by the act of June 3, 1856, to the state to aid in the construc- 
tion of railroads. Knowledge of the title of the stâte to thèse lands 
was, by the acts of Congress and the public records, equally open to 
ail parties in interest. A railroad company to whom the lands were 
conveyed by the patentée built the railroad in reliance upon the title 
evidenced by the patents, sold a part and still held a part of the land 
when în 1887 the state of Michigan brought a suit in equity to remove 
the cloud of thèse patents and of the conveyances under them from 
its title to the land under the swamp land grant. The Court of Ap- 
peals of the Sixth Circuit dismissed the bill and said : 

"The state cannot be permitted to say that It bas slept during ail this long 
period and abandoned Its sovereign duties to its eitizens, as well as Its re- 
ciprocal moral obligations to the governnient whlch had made it so magnifl- 
cent a glft. The state is not to be regarded as a mère machine, Incapable of 
intelligence or conscience. And, while it is necessary and right to restrain or 
annul the unauthorized acts of its agents by whlch its interests might be Im- 
paired, yet there must corne a time after long-continued acquiescence in pub- 
lic action with knowledge of it, when, in the interest of Its eitizens, the state 
itself shall be precluded from despoiling others by the assertion of its original 
rights." 

To the same efïect on a similar state of facts was the décision of the 
Suprême Court of Michigan in State v. Flint & P. M. R. Co., 89 
Mich. 481, 51 N. W. 103, 106. 

In United States v. Walker (C. C.) 139 Fed. 409, 412, 413, 420, 
Walker was a United States marshal from 1889 to' 1893. During this 
time he presented in his accounts charges for services rendered by his 
deputies which he and the accounting officers supposed to be lawful, but 
which were in fact illégal. The United States allowed and paid thèse 
charges from time to time during the four years he held his office, 
knowing that a large portion or ail the amounts so paid to him would 
be immediately paid over by him to his deputies in payment of their 
services, as it was. Five years after his accounts had been allowed 
and closed and after the expiration of his term as marshal, the United 
States presented to the Circuit Court a claim for the repayment of 
thèse amounts by Walker, but the court refused to sustain the claim 
and said: 

"When the sovereign cornes into court to assert a pecuniary demand against 
the citizen, the court has authority, and is under duty, to withhold relief to 
the SOTereign, except upon terms which do justice to the citizen or subject, 
as determined by the jurisdiction of the forum in like subject-matter between 
man and man." 

The state cornes into this court of equity and prays its decree that 
the title to the land in controversy be quieted in it. Its claim orig- 
inated in 1877. It never asserted or suggested it until more than 26 
years thereafter, and one cannot wink so hard as not to see that it 
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never would hâve asserted it if the hope of gain had not inspired 
Hannan, or some other speculatqr, to instigate and promote the de- 
mand. For more than 20 years the plaintiffs and their grantors were 
in undisturbed possession of this land, claiming title to it. Mean- 
while they expended tens of thousands of dollars in its improvement, 
and the state quietly acquiesced in their possession and daim, and 
levied and collected from them taxes upon it as their property, and 
now by its silence, acquiescence, and taxation it is equitably estopped 
from taking from thèse plaintiffs this land and the costly improve- 
ments they and their grantors were thereby induced to make upon 
them. 
In Smith v. Clay, 3 Brown, Ch. 639, Lord Camden said : 

"Nothing can call forth this court Into activlty but conscience, good faith 
and reasonable diligence." 

There is no equity in the claim of the state against the plaintiffs 
in this case, it does not appeal to the conscience, it is met by an équi- 
table estoppel, it was not presented or prosecuted with reasonable dili- 
gence, and a court of equity may not sustain it. 

Questions which hâve not been discussed in this case were presented 
by the briefs and arguments of counsel but the conclusions which 
hâve been reached render them immaterial. 

And because the évidence in this case fails to convince that the 
court below fell into any error of law, or made any mistake of fact 
in its finding that the proof failed to establish that the land in con- 
troversy, or any part of it, was ever an island in the Missouri river 
or accretions to such an island, or a. part of the abandoned channel of 
the river between the thread of the stream and high-water mark on 
the lowa side in 1877, prior to the avulsion, and because by the con- 
tinued adverse possession of this land by the plaintiffs and their gran- 
tors, claiming title for more than 20 years before the state made any 
claim to it, by the acquiescence of the state in their possession and 
claim and its levy and collection from them of taxes upon it as their 
property during this time and by the expensive improvements they 
made upon it in reliance upon this acquiescence and taxation, the 
state is now estopped from asserting title to this property in equity, 
the decrees must be affirmed and it is so ordered. 



STATE OF lOWA v. JOHN A. OREIGHTON REAL ESTATE & TRUST 00. 

et al. 

(Circuit Court of Appeals, EJghth Circuit. October 20, 1911.) 

Nos. 2,938, 2,939, 2,940, 2,941, 2,942, 2,943, 2,944, 2,945. 

(Syllaius ly the Court.) 

Establishment op Boundabies— Acquiescence. 

Riparian rlghts and estoppel of state sustalned for reasons stated in 
the opinion In State of lowa v. Carr, 191 Ped. 257. 

Appeals from the Circuit Court of the United States for the South- 
ern District of lowa. 
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In Equity. Suits by the John A. Creighton Real Estate & Trust 
Company and others against Charles R. Hannan and others, ar/d the 
State of lowa intervenes. From decrees for complainants, Jessie W. 
Hannan, grantee of défendant Charles R. Hannan, and the intervener 
appeal. Affirmed. 

Jacob Sims (H. W. Byers, Atty. Gen., on the brief), for appellants. 
Edgar H. Scott (Lodowick F. Crofoot, on the brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
POELOCK, District Judge. 

SANBORN, Circuit Judge. Thèse cases were commenced and 
proceeded to decrees in the same way as the case of Carr v. Hannan 
et al, entitled in this court, State of lowa, Intervener, v. Samuel Carr, 
and Jessie W. Hannan v. Samuel Carr, 191 Fed. 257, in which the opin- 
ion has just been delivered. They involve the title to lands within 
the outer line of the oxbow, described in that opinion, which the Mis- 
souri river abandoned on July 8, 1877, but thèse lands lie north of 
the meander line of 1856 mentioned in that opinion. Thèse cases 
présent the issues whether or not an island sprang up on the lowa 
part of the bed of the river where this oxbow viras formed between 
1851 and 1867, to which thèse lands accreted, and whether or not 
thèse lands were a part of lowa's share of the channel abandoned by 
the avulsion of 1877, and thèse issues were submitted and were de- 
cided against the state and the défendants by the court below on the 
évidence in Carr's Case and stipulations of certain facts which did 
not substantially vary the proof upon thèse issues from that received 
in his case. The only substantial différence between Carr's Case and 
thèse is that the government title in the former, under which the com- 
plainants claimed, was to lands described in the patents according to 
the government survey of 1851 upon the lowa side of the river, while 
in the cases now in hand the title from the government was to lands 
described in the patents according to the government survey in 1856 
on the Nebraska side of the river. The lands hère in controversy are 
in the northerly part of the tract inclosed by the oxbow and on the 
Nebraska sic^e of the meander Unes of 1851 and 1856. They are lands 
over which the river worked its way by the graduai dégradation of 
the Nebraska shore and accretion to the lowa shore between 1851 
and 1877. In some of thèse cases the complainants hold title under 
patents to the government subdivisions according to the survey of 
the Nebraska shore, in some under conveyances from those holding 
patents to lands on the lowa shore, of the lands in controversy which 
accreted to thèse lowa lands, and in some under tax titles from the 
state of lowa. This différence, however, between the original titles 
in thèse cases and those in Carr's Case is not material to a décision 
of the cases before us, because in each of thèse cases, as in Carr's 
Case, the complainants and their grantors had possession of the lands 
in controversy claiming title more than 20 years before the state gave 
notice of or made any claim to the lands, during this time they made 
costly improvements upon them, the state of lowa levied taxes upon 
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them as the lands of the complainants and their grantors, and the lat- 
ter paid thèse taxes. The controversy over the title in each of thèse 
cases is between the complainants and the state. Laying ail other 
sources of title in the complainants aside, their possession is prima 
facie évidence of title in them, and, against the state's claim that this 
land was an accretion to its island, this possession is conclusive proof 
of title because the évidence has convinced that there was no such 
island. Against the state's claim that this land was in its part of the 
abandoned river channel„ the long possession of the complainants and 
their grantors to the boundary lines they claim, together with the 
tacit acquiescence of the state therein, is strong proof that those bound- 
ary lines were correct, proof which must prevail in the absence of 
countervailing évidence (Corey v. City of Fort Dodge, 118 lowa, 743, 
747* 92 N. W. 704), and there is no convincing évidence in the record 
that thosé lines were wrong. 

For the reasons stated more at length in the opinion in Carr's Case, 
therefore, and briefly because the record in each of thèse cases fails 
to convince that the court below fell into an error of law, or made 
any mistake of f act in its finding that the évidence before it failed to 
prove that the land in controversy, or any part of it, was ever an is- 
land in the Missouri river or accretions to such an island, or a part 
of the abandoned channel of the Missouri river between the thread of 
the stream and high-water mark on the lowa side in 1877 prior to 
the avulsion, and because by the continued adverse possession of this 
land by the plaintiffs and their grantors claiming title for more than 
20 years before the state made any claim to it, by the acquiescence 
of the state in this possession and by its levy apd collection frora 
them of the taxes upon this land as theirs during this time and by the 
expensive improvements they made upon it in reliance upon this ac- 
quiescence and taxation, the state is now estopped from asserting 
title to it in equity, and the decree below in each of thèse cases must 
be affirmed. It is so ordered. 



VIM'EIl MFG. CO. V. ABEEL. 

(Circuit Court of Appeals, Flfth Circuit. October 2, 1911.) 

No. 2,113. 

1. Sales (§ 442*) — Beeach of Warbahty— Consequential Damages. 

Where défendant contracted to furnish and install an ice plant for 
plaintlff wlth a warranty of efflciency and capacity, and the installa- 
tion of sucli plant requlred the tearing down of a building by plalntiff, 
on a finding by the court of a breach of the warranty which relieved 
plalntiff of any obligation to accept the plant and that he had not ac- 
cepted it, the value of the building so torn down was a proper élément 
of damages recoverable for breach of the warranty, as one which was 
within the comtemplatlon of the parties when the contract was made. 

[Ed. Note.— For other cases, see Sales, Dec. Dig. § 442.*] 
•For other cases see samç toplo & S numbeb In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 



VILTEE MFG. CO. V..ABEEL 273 

2. Sales (g 442*) — Bbeach of Coniract foe Installment of Ice Plant- 
Damages. 

Pefendant Installée! an Ice plant for plalntlff, with a warranty that 
It would produce 50 tons of plate Ice per day. It fell short by some few 
tons of the production, but was used through the season for plaintiEÎ's 
benefit. Because of the breach of the warranty, the court, In efCect, 
rescinded the contract, and required défendant to refund the payments 
received on the plant besides paying damages more or less certalnly 
proved. Héld, that plaintifC was not entitled to recover as additional 
damages the rental value of the plant because not accepted and pald for, 
and especlally where there was no certain proof of actual damages. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 442.*] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Action at law by Alfred Abeel against the Viiter Manufacturing 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

This is an action at law orginally brought by défendant in error hereln 
In the district court of McLennan county, Tex., and removed to the Circuit 
Court In and for the Western District of Texas by pétition of the défendant, 
the Viiter Manufacturing Company. 

The case hinged on the question of breach of warranty, and the contro- 
versy grew out of a séries of transactions embraced primarily In three sepa- 
rate written contracts entered into between thè parties hereto, wMch con- 
traets may hère be sumnmrized as foUows: 

Agreement dated Dec. 9, 1R05, flnally exeeuted and dellvered in 
modified forra Feb. 7, 1906, for a flfty ton plate Ice-making 
plant to be furnished and erected by plaintiff in error on the 
premises of défendant in error at Waco, Texas $25,690 00 

Agreement exeeuted March 17, 1906, for an ammonla condenser 
erected on same premises 2,400 00 

Agreement dated Aprll 1, 1907, for a combined Corliss steam 
engine and ice machine and other equipment specifled, also to 
be erected cm the same premises 12,765 00 

Aslde from the foregolng contracta, défendant In error entered into a writ- 
ten agreement on December 9, 1905, with one the American Diesel Engine 
Company for the installation by the latter of a large oil-burning power en- 
gine intended to provide the neceasary porwer to operate the 50-ton plate 
Ice-nialdng plant furnished by plaintiff in error under the flrst contract above 
mentloned. In this proceeding. défendant in error sought also to hold plain- 
tiff in error responslble .lointly and severally with the sald Diesel Engine 
Company for the fulfillment of the covenants and warranties contalned in 
that contract, but the trial court sustalned spécial demurrer to that conten- 
tion in (avor of plaintiff in error. The Diesel oil engine did not fulfill ex- 
peetations. and was dlscarded by défendant In error In the spring of 1907, 
after having operated in a very unsatisfactory manner only a portion of the 
50-ton ice plant referred to durlng a part of the season of 1906. As a resuit 
of this condition of affairs the parties hereto entered into the contract of 
April, 1907. for the Installation of the steam power plant and Ice machine 
and other equipment sperlfied thereln. After the Installation of this new 
power plant and ice machine in the spring of 1907, the plate ice tank fur- 
nished nnder the Srst contract was operated more or less satisfactorily dur- 
lng the season. Ry the fall of 1907, défendant in error had by advances and 
payments on aecount reduced hls indebtedness to plaintiff in error to about 
$23.000, but on October 8th be wrote a letter to plaintiff in error declining 

•For other cases see same topic & § number In Dec. & Am. Digs. 1S07 to date, & Rep'r Indexes 
191 F.— 18 
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to make further payments on his contracts, alleging that the plant was a 
fallure. 

This, however, was not considered final by either party, and the matter 
of perfecting the machines so as to do satlsfaetory work was kept open 
through the balance of the year 1907 up to and during February, 1908, dur- 
ing whlch time supplies and additions were requested and furnished, and 
examinatlons and tests made wlth a vlew to correct troubles, particularly 
looking to the use of water from condensed steam, and flnally, on February 
27, 1908, the défendant in errer addressed ta the plaintlff in error the fol- 
lowing letter: 

"Waco, Texas, February 27, 1908. 

"The Vilter Mfg. Co., Mllwaukee, Wis.— Gentlemen: Cap't Alfred Abeel 
directs us to Inform you that after thls date he will no longer be responsible 
for the fire protection on your engine and machlnery, plate ice plant and 
equlpment installed in our promises in Waco, Texas. 

"Please accept this- as a notice that Mr. Abeel is no longer responsible for 
loss either by fire or storm, tornados, cyclones or earthquakes. 

"Klndly acknowledge receipt of this letter and signify your acceptance 
of the above notice. ïours truly, Big Four Ice & Coal Co., 

"E. W. Kramer, Manager." 

— to whlch letter the foUowing reply was made: 

"Mllwaukee, Wis., March 6, 1908. 
"Mr. Alfred Abeel, Waco, Texas — Dear Sir: We hâve received advlces that 
you hâve withdrawn responslblllty of keeplng up Insurance on the machlnery 
covered by our materialman's lien, which we hâve flled in your county clerk's 
ofiice. We do not understand that it is withln your power to elect. wlthout 
our consent, to annul the contract in this particular. Furthermore while the 
contract stipulâtes that the tltle shall remain in us until the machlnery is 
paid for, we are advised that thls stipulation is for our beneflt and for our 
protection, and that it lies with us to elect whether we shall reclaim the 
property or sue for the purchase money, and we hère now advise you that 
we hâve elected to and do eleet to conflrm the tltle In you and to recover 
from you the purchase prlce of the machlnery and to foreclose our lien in 
the matter. We shall expect to assert our clalms in the conrt for the amount 
of the purchase price due, for a foreclosure of our lien upon the promises, 
and for a judgment for the entire debt against you, independent of whether 
the property is lost by fire or not; but in the meantlme we insist that you 
continue to comply wlth your contract and keep the machlnery insured in our 
■ favor. Respectfully yours, The Vilter Mfg. Co., 

"Théo. O. Vilter, Pres't." 

PlalntIf^ in error flled a méchantes' lien on the promises of défendant In 
error for the balance elalmed to be due under the said contracts, but, before 
beginning its suit to foreclose same, défendant' in error instituted this action. 

In due course plaintlff in error flled its suit in equity In the Circuit Co^rt 
of the United States in and for the Western District of Texas to foreclose its 
méchantes' lien referred to, and, when this case came on for trial at the Feb- 
ruary term of said court In 1909, the parties entered into a written stipula- 
tion, agreeing that both sides should waive a .iury, and that the issues In said 
cause should be submltted to the court instead of a jury. It was also agreed 
that ail légal issues, between the parties should be presented by the pleadings 
and determined in this cause, whlch was to incJude whatever claims the de- 
fendant had against the plaintlff growing out of the transactions set up there- 
In, including the claims asserted by the défendant against the plaintlff In the 
equity suit then pending in the said court, with the exception of its claimed 
lien. It was further stipulated that the case should be continued until the 
November, 1909, term of said court. 

At the November term, 1909, the plaintiff below flled a lengthy second 
amended original pétition, which is reminlscent and redundant, and therein 
stated his damages sued for as follows: 
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Filterer and pump $ 1,000 00 

Building for freezlng tank 16.000 00 

Engine room 4,000 00 

Ice storage Itouse 12,000 00 

Teaiing down and destroyiug storage house 5,250 00 

Loss of ammonia 3,600 00 

Steam and other connections 2.500 00 

Coal and fuel furnished 4,969 00 

Lubricating oil 886 65 

Itemized account (Exhibit 5) 21,611 09 

Loss of profits for 1906 25,000 00 

Loss of profits for 1907 25,000 00 

Loss of profits for 1908 25,000 00 

Loss of rents for 1906 15,000 00 

Loss of rents for 1907 20,000 00 

Loss of rents for 1908 20,000 00 

Together with 6 per cent. Interest par annum thereon from tbe date of the 
accrual of such Interest. 

The défendant below answered by gênerai and spécial exceptions, and gên- 
erai and spécial déniais. Thèse pleadings were followed with a first supple- 
mental pétition and a first supplemental answer. Of the exceptions, some 20 
in number, on hearing 5 were sustained by the court, and the remalnder over- 
ruled. No oue of thèse exceptions was directed agalnst the itemized clalms 
for damages as glven above. Thereupon the cause was submitted to the court 
on voluminous évidence. In référence to the évidence, It is only necessary to 
notice that no errors are asslgned in regard to the admission or rejection of 
the sanie or any part or portion of it. 
The court rendered and filed the following: 

"Conclusions of Fact and Law. 
"Alfred Abeel v. Vilter Manufacturing Company. 

"(1) After the défendant operated the plant in 1006 and for several months 
in 1907, there was a failure to produce 50 tons of clear merchantable ice from 
the ijlate ice plant installed on the premises of plaintifC, and the inference Is 
clearly deducible, and the court so holds, that the plant was not capable of 
producing the quantity and quality of ice specifled in the contract under the 
conditions therein named. The guaranty was therefore broken, and plalntiff 
was not compelled to accept the plant ; nor did the acts of the plaintifC and 
his employés amount to an acceptance. 

"(2) Under the two contracts of 1905 and 1907, and in view of the évidence 
In the case, the plaintilï is not entitled to recover damages growing out of the 
opération of the plant for the year 1906. If any damages were suffered by 
the plaintiff for that year growing out of the opération of the plant, the 
court is of opinion that the défendant is not liable therefor. And as the 
American Diesel Engine Company is not a party to the suit, and as there is 
a suit pendlng against it at the Waco division brought by the plaintifC to re- 
cover damages, no opinion is expressed as to its llability. 

"(3) The tltle to the plate ice plant and the machinery specifled in the two 
contracts was reserved in the défendant until paid for in cash, and the de- 
fendant still owns the same and has title thereto with right of possession. 

"(4) The guaranty of the défendant having been broken and the plaintifC not 
having aceepted the plant contracted to he sold ta hlm by the défendant, he 
is entitled to recover back, with interest at 6 per cent, per annum, such sums 
as he may hâve paid the défendant ou account thereof, together with such ad- 
ditional amounts as he may hâve paid to the défendant on account of the 
service rendered by its employés in 1907 in operating the machinery, ail of 
such items appearing in Exhibit 5 attached to the plaintiCC's pétition, but the 
items of payment on account of the condenser are excépted from this state- 
ment. He is also entitled to recover on account of the breaeh of the con- 
tracts by the défendant such damages as were incidental to and eaused by the 
breaeh and which were reasonably supposed to enter into the contemplation 
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of the parties at the time otthe exécution of the contrâcts, wlth Interest aa 
stâteà. 

"(5) Judgment wlll therefore be rendered In favor of the plalntiflf against 
the défendant for the followlng sums, to wit: (a) For nibneys pald the dé- 
fendant $23,098.24, which Includes principal and Interést. (b) As damages 
growlng ont of the breach «of the contrâcts by the défendant the sum of $27,- 
595.70, includlng principal and Interest. This item of damages Includes value 
of old building and tearing down of building, Ç4,299.10, damages on accouut 
of plate tank building clalmed by the plalntiff to be worthless, $9,746.60, and 
rent of the property for 1907, $13,540. The costs of the suit wlll be taxed 
against the défendant, to which rulmg the plaintiff and the défendant in open 
court excepted. The court désires to observe that it is extremely difficult to 
arrive àt a satisfactory conclusion In the case, but it is thought that the re- 
suit announced will, conformably to légal prlnclples, accompUsh the ends of 
substantlal justice as between the parties. [Signed] T. S. Maxey, Judge." 

The record shows that on this ruUng the défendant below then and there 
excepted. Thereupon the court rendered a judgment as follows: "It Is there- 
fore cpnsidered and adjudged by the court that the plalntifC, Alfred Abeel, do 
hâve and recover of and from the défendant, the Vllter Manufacturlng Com- 
pany, a corporation duly incorporated, the sum of flfty thousand six hundred 
and nlnety-three and b*/ioo. (50,693.94) dollars, wlth 6 per cent, per annum 
interest thereon from this date until pald, together wlth ail costs of suit In 
this hehalf expended, for which exécution may Issue, to which action of the 
court, bdth parties, plaintiff and défendant, did then and there except. It is 
further consjdered and adjudged by the court that the défendant, the Vllter 
Manufacturlng Company, take nothing by its cross-action and counterelalm 
set out in its second amended original answer filed herein, and that, as to the 
said cross-actlon and counterelalm, plaintiff, Alfred Abeel, go hence wlthout 
day and recover of said défendant ail costs in that behalf expended, for which 
exécution may issue, to which action of the court défendant did then and 
there except." The défendant below brought the case to thla court on writ 
of error wlth some 48 asslgnments, the flrst 20 of which assign errors of the 
court In rullng upon the pleadlngs In the case. T\venty-four attack flndings 
of faet Of the court either as against the évidence or as based upon InsufH- 
ciency of évidence. The twenty-ninth assignment of error complalns of the al- 
lowance of $4,299.10 on account of value of old building and tearing down the 
building, for the reason that the said damage Is too remote and uncertain, 
and Is not such consequentlal damage as under the law plaintiff would be en- 
titled to recover for under this action. The thlrtleth assignment charges that 
the court erred in allowlng the sum of $9,746.60 as damages on account of 
plate tank building erected by the défendant, for the reason that the same is 
too remote and unCertain, and la not such consequentlal damage as under the 
law plaintiff would be entltled to recover for In this action. The thlrty-sec- 
ond assignment and the thirty-fifth cover the same ground, and the thirty- 
flfth reads as foilows: "The court erred in rendering judgment for plaintiff 
against défendant for the sum of $13,450 on account of rent of the property 
for the year 1907, which is one of the items fonnd by the court in bis con- 
clusions of fact and law, and which goes in part to make up the aggregate 
sum for which judgment was rendered herein ; for the reason that the rental 
value of the property as sued for by plaintiff herein Is not such élément of 
damage as under the law is cognlzable in an action of the character as 
brought by plaintiff herein, and therefore cannot f orm any proper basis for 
recovery herein." And the thirty-fourth assignment of error is as follows: 
"The court erred In rendering judgment for plaintiff against défendant for 
the sum of $13,540 on account bf rent of the property for the year 1907, which 
is one of th^^ Itenis found by the court in hls conclusions' of fact and law, and 
which goes in part t© make ùp the aggregate sum for which judgment was 
rendered herein ; for the reason that the évidence In the record shows that 
plaintiff operated' thè said property and plant and ntllized the same and pro- 
duced and sold a large quantity of Ice therefrom in the regular course of his 
business during the sàld season of 1907, and the évidence does not disclose 
how niuch ice was so produced and sold, and, under this state of facts, there 
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was no basls upon which to calculate the loss to plaintifiP for rental value for 
the said season of 1907, and therefore there was no sufflclent évidence in the 
record upon which to calculate the loss to plaintiff in rental value." 

S. H. Cowan, Allan D. Sanford, I. H. Bumey, and C. D. Fahrney, 
for plaintiff in error. 

W. M. Sleeper, A. C. Prendergast, and J. D. Williamson, for de- 
fendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). This 
case has been argued as though it were pending before us upon ap- 
peal, and ail the matters decided in the court below were open for 
our examination ; but we find that the case is before us on writ of 
error, and only rulings on matters of law can be reviewed. 

The first 20 assignments of error which complain of the rulings pf 
the court below on the pleadings are none of them well taken. because 
under the agreement ail the issues between the parties were to be 
presented, and on the trial ail the évidence offeréd by each party was 
received without objection, and was before the court for considéra- 
tion, so that, if any of the rulings in question were subject to criti- 
cism, as charged, no préjudice resulted to either party. This seems to 
be clèar for the further reason that the finding of the court was lim- 
ited to the one proposition, breach of warranty vel non, and the dam- 
ages resulting therefrom, which matter was well pleaded. The twen- 
ty-first to twenty-eiîjhth, inclusive, and the thirty-sixth to forty-sixth 
assignments, inclusive, charge errors in findings based upon conflict- 
ing évidence, and do not présent questions which we are authorized to 
consider and décide. 

[1] The twenty-ninth and thirtieth assignments charge that certain 
items of damage allowed by the trial court relating to tearing down 
old building and the érection of a new one are too remote and uncer- 
tain and not such consequential damages as under the law the plain- 
tiff below would be entitled to recover in this action. The court found 
that there was a breach of warranty, and that the plaintiff below had. 
not accepted, and was not obliged to accept, the plant contracted for. 
The pleadings and the évidence show and the court substantially found 
that the plaintiff below had incurred the expense and loss of the two 
items of damage, and that such expense and loss were incidentàl to 
and caused by the breach of warranty. The contract could not well 
hâve been executed by the défendant below without the tearing down 
of the old building and the érection of the new, and the expansés and 
loss necessary must hâve been within the contemplation of the parties 
makîng the contract. In principle and under ail the authorities such 
damages proved with certainty are recoverable. Thèse two assign- 
ments are overruled. 

The thirty-first assignment further complains that the item of dam- 
age allowed for erecting a plate tank building was erroneous, for the 
reason that the évidence shows that the said building remains upon 
the plaintiff's premises, and is of value to plaintiff, and, in fact, could 
be utilized by plaintiff in his business. This assignment raises ques- 
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tions depetlding on the évidence which we are bound to assume were 
passed upon by the court below and found against the défendant, and 
we think we are concluded by the finding of the court. 

The remaining assignments of error attack the allowance of the sum 
of $13,540 on account of rent of the property for the year 1907, which 
is one of the items found by the court and included in the judgment, 
for the reasons (1) that the évidence in the record conclusively shows 
that the plaintiff operated his whole plant during the season of 1907, 
his old plant as well as the new plant installed by défendant and op- 
erated his old plant to its full capacity, and manufactured and sold the 
output thereof in the regular course of his business ; (2) that the évi- 
dence in the record shoWs that plaintiff operated the said property and 
plant and utilized the same and produced and sold a large quantity of 
ice theref rom in the regular course of his business during the season 
of 1907, and the évidence does not disclose how much ice was so pro- 
duced and sold, and, under this state of facts, there was no basis to 
calculate the loss to plaintiff for rental value of the said season of 
1907, and therefore there was no sufficient évidence in the record by 
which to calculate the loss to plaintiff in rental value ; (3) because 
the rental value of the property as sued for by plaintiff herein is not 
such élément of damage as under the law is cognizable in an action 
of the character brought by the plaintiff herein, and therefore cannot 
form any proper basis for recovery. 

Notwithstanding the wide scope of the pleadings and the évidence 
adduced, ail of which is preserved in the record, the finding of the 
trial court has limited the action to one for breach of warranty, and, 
that having been decided in favor of the plaintiff, the damage he can 
recover must be referable to and fîow from the breach. 

As to the allowance of $13,540 "for rent of the property, the finding 
and the judgment are indefinite. Is it for rent of plaintiff's old plant? 
Or for the ice plant and Corliss engine contracted for and held to be 
covered by the warranty? Or, again, is it for rent of the whole, the 
old and the new ? In the pleadings the only spécifie référence to rental 
.value for 1907 is the following : 

"Plaintiff wouia further represent that said new engine and condenser were 
not Installed on tline, but when the same were installed, at the expense here- 
inabove set ont and alleged, that the same falled to perform the service which 
It had been guaranteed and represented that it would do and perform, and 
said plant falled to produce said 50 tons of merchantable plate ice every 24 
hours, and, in addition thereto, to furnish sufficient réfrigération for storage 
and the making of said 25 tons of can ice as hereinbefore alleged. And said 
défendant failed to Install said plant and hâve same in running order during 
said season of 1907, as it had agreed and contracted to do, and that, by rea- 
son thereof that plaintllï lost the reasonable rental value of said plant for 
said season of 1907, which was the sum of $20,000." 

Inferentially this must be taken to refer to the ice plate plant, Cor- 
liss engine, and condenser, to be installed by the défendant. If we 
look to the évidence, we find that during the year 1907 the plaintiff 
used his old plant more or less in connection with the Corliss engine 
furnished by the Vilter Company, and manufactured and sold the out- 
put thereof in, the regular course of his business, and that during the 
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year the ice plant and Corliss engine contracted for were so far in- 
stalled and used by the plaintiff that a large quantity of ice, though 
not as much as the guaranty called for, was thereby manufactured, 
and the same was sold by the plaintiff in his regular course of busi- 
ness. In other words, the plaintiff below had the Corliss engine con- 
tractfd for in use in connection with the ice plate plant contracted for 
and the old can plant, and both plants were more or less operated dur- 
ing the season for the use and benefit of the plaintiff. 

Under the findings of the trial court, the ice plate plant and the Cor- 
liss engine belonged to the défendant below, and in the judgment ail 
the advances of plaintiff below are returned to him with interest and 
his other proved damages are allowed, so that it would seem by the 
judgment the plaintiff below without investment of capital therein is 
allowed a large sum "for rent of the property" that he did not own 
and of which he had the use, or else "for rent of the property" he did 
own and of which he had the use and benefit, or both. The only évi- 
dence adduced bearing on the rental value of "the property" for the 
year 1907 is that of the plaintiff below as follows : 

"I can't answer 'yes' or 'no,' that I know the reasonable rental value of an 
Ice plant that will make 50 tons of clear merchantable Ice erected as the 
plant was erected by me for the Installation of the Vllter machine. I hâve 
nevér heard of a plant — hâve never had any expérience of a plant being 
rented, and don't knov^f that I ever heard of a plant being rented. The only 
thing I could answer would be from the money that was invested in it, as I 
would pass upon any other question as a business man, what it would be 
worth, as a business man, from the money invested, what It ought to bring. 
I think I could hâve an idea of the rental value of the plant. A plant of that 
character except based upon the returns that I think the investor ought to 
hâve out of his money that he has invested in it, upon the basis of the — if he 
was called to pass upon any other question of that kind, as a business man. 
Man corne to me and ask me what that property ought to be worth, what we 
waut to rent this property ; now what is that property worth ? what ought it 
to be worth for rental, what ought this property to be worth? The question 
I woTild ask him, what is it capable of doing, what are its profits, what is the 
money invested, that would be the only way you could get at a question of 
that kind. I hâve had no expérience with ice plants except to pay bills. The 
Ice business has been before we got into this scrape very profitable. A man 
renting an ice plant — it would be quite a departure from the usual business, 
and he would hâve to find out what the plant was worth, what the rental 
value was worth. He would predicate that perhaps upon the value of the 
property invested, and the man especlally that was renting the property 
would want to know something about what basis the figures were made. He 
would want to know how much he was giving — how much he was giving this 
man to take the responsibility ofC his hands of runnlng this plant. He would 
want to know something about what the man was expected to make out of It ; 
and that is about the only way I could know to get at it. I never heard of 
an ice plant being rented. I know the profit or profits which that plant has 
made for a number of years. That is the old plant. ïhe average profit which 
was made from that old plant for a number of years was between $25,000 and 
$30,000, perhaps nearer $30,000 than $25,000. But there were years when we 
lest money. The cause of the loss of monèy was our ice wars and compétition 
wars between ourselves, selling ice and giving it away just for compétition. 
We had no other regular causes. No bad seasons, nothing of that kind. It 
was simply ice wars that made us lose money. The Investment in the Vllter 
plant with the buildings and equipment necessary to run it and the value of 
the ground was over $100,000, hâve spent over $100,000, that was what was 
paid for the Diesel engine and what was paid Vllter, what money I absolutely 
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put Intç the plant. The t^o payments were in payment of tbe Wesel engine 
âiid the other payment ta the Vllters. Thàt does not indude the value of the 
ground. My last trial balance shows an investment there of over $240,000. 
The property hère Is worth $50,000. The Vllter plant uses half of it I should 
supposç. The ground would be worth about $25,000. r don't thlnk it uses 
quite half pf it, but then it oecuples space that we can't use for any other 
purpase. I don't thlnk it oecuples as ihuch as the other. The reasonable 
rental value of the Vllter for the year 1906 was $20,000. For 1907, If ihere 
had bèen an engine installed whieh was capable of produclng 75 tons of ice 
per day, the reasonable rental value for that year would be possibly $25,000. 
I would -like to be allowed to make a statement in that regard. In the man- 
agement of'that Ice plant in ail of those years, my principal business was 
looklng after the finances. Sa far as the management was concerned, I dldn't 
know anything about it. I know we paid dlvidends, and that the investment 
made from $25,000 to $35,000 a year. It made fully $25,000 a year always, 
when we dldn't hâve those troubles. They. were not trade troubles, but flghts, 
ice wars, when we sold the Ice for anything we could get for it. In prédicat- 
ing it entirely upon thé conditions that surrounded us at that tlme — thèse 
plants are old plants and had become run down to a considérable extent. And 
with such plants as that we could make $25,000 a year, as we did with those 
three old plants. If we could do that, what could we expect to make with ail 
thèse new arrangements that we were contracting for? It la upon that hy- 
pothesis that I bank my Judgment" 

This évidence, given full effect in favor of the plaintiff below, is 
that the rental value of the property old and new with an engine in- 
stalled that would produce 75 tons of ice per day (the guaranty was 
for 50 tons for the plate ice tank and refrigerating power for 25 tons 
of can ice per day) was possibly $25,000, and taken as given by the 
witness was spéculative, and his estimate is wholly based on contin- 
gencies and uncertainties. "Damages must be certain both in their 
nature and in respect to the cause from which they proceed. Hypo- 
thetical or spéculative damages are not recoverable." Sedgwick, Elé- 
ments of Damages, p. 24. See, also, pages 20, 21. "For breach of a 
warranty the purchaser's measure of damages is the différence be- 
tween the actual value of the subject of sale and the value which it 
would hâve had at the time of the sale, if îî had corresponded with 
the warranty." Sedgwick, Eléments of Damages, p. 270. 

In Howard v. Stillwell & Bierce Mfg. Co., 139 U. S. 199, 206, 11 
Sup. et. 500, 503 (35 L. Ed. 147), the gênerai rule that anticipated 
profits are not recoverable on breach of a contract is recognized, and 
the court says: 

"The grounds upon which the gênerai rule of excluding profits In estiniatlng 
damages rests are (1) that in the greater number of cases such expected prof- 
its are too dépendent upon numerous uncertain and changiiig contlngencies 
to constitute a deflnite and trustworthy measure of actual damages ; (2) be- 
cause such loss of profits Is ordlnarily remote and not, as a matter of course, 
the direct and immédiate resuit of the nonfulflUment of the contract ; (3) and 
beeause most frequently the engagement to pay such loss of profits, in case 
of default in the performance, is not a part of the contract itself, nor can it 
be Iraplied from its nature and terms. * * * But it is equally well settled 
that the profits which would hâve been realized had the contract beeu per- 
f ormed, and which hâve bèen prevented by its breach, are included in the 
damages to be recovered in every case where such profits are not open to the 
objection of uncertainty or of remoteness, or where from the express or im- 
plied terms of the contract itself, or the spécial clrcunistances under which it 
was made, It may be reasonably presumed that they were withln the intent 
and mutual understanding of both parties at the time it was entered into." 
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In Ramsey et al. v. Tully et al., 12 111. App. 470, we find: 

"It Is quite unnecessary to multiply the citation of cases. The prlnciple 
■whlch underlles tJiem ail Is that where one of two contraetlng parties, not 
belng liiniself in default. suffers a loss by the wrongful default of the other, 
he ought to refeive full and just compensation therefor. Hls recovery, how- 
ever, Is to he llmited to such damages, in the Innguage of Baron Alderson in 
Hadley v. Baxendale, 'as may fairly and reasonably be consldered either aris- 
Ing naturally, i. e., according to the usual course of thlngs, from the comtract 
Itself, or such as may reasonably be supposed to hâve been in the contempla- 
tion of both parties at the time they made the contract, as a probable resuit 
of the breach of It.' Thls définition excludes ail such damages as are remote 
or merely spéculative." 

The attempts to discriminate between an estimated rental value of 
property not delivered in time or not in full compliance with the con- 
tract and anticipated profits hâve been fréquent, and some hâve been 
successful. 

Griifin v. Colver, 16 N. Y. 489, 69 Am. Dec. 718, a leading case on 
the subject, held : 

"Upon the breach of a contract to dellver at a certain day a steam englne 
built and purchased for the purpose of driving a planlng mill and other def- 
Inlte niachlnery, the ordinary rent or hlre whieh eould hâve been obtained for 
the use of the machlnery whose opération was suspended for want of the 
steam englne may be recovered as damages." 

Consumers' Pure Ice Co. v. Jenkins, 58 111. App. 519. In a suit 
for balance due on contract for ice plant, and there was delay in com- 
pletion and delivery, the vendee was allowed to recoup damages for 
the delay based on rental value. Maryland Ice Co. v. Arctic Ice Ma- 
chine Mfg. Ce, 79 Md. 103, 29 Atl. 70, is to the same effect. Stand- 
ara Suppiy Co. V. Carter & Harris, 81 S. C. 181, 62 S. E. 150, 19 L. 
R. A. (N. S.) 155. "Held, the failure to deliver an engine at the time 
agreed upon by which a purchaser is deprived of putting in opération 
his cotton-ginning outfit for a time, the manufacturer having been 
notified of ail the facts, the purchaser is entitled to a fair-rental value 
of the plant for the time it was idle, because of manufacturer's de- 
fault." Tompkins v. Dallas Cotton Mills, 130 N. C. 347, 41 S. E. 938, 
is to the same efïect. Paola Gas Co. v. Paola Glass Co., 56 Kan. 614, 
44 Pac. 621, 54 Am. St. Rep. 598. In a suit on a contract to furnish 
gas to run a glass factory damages for breach allowed based on the 
rental value of the property to be operated while it was idle. In Dixon 
Woods Co. V. Phillips' Glass Co., 169 Pa. 167, 32 Atl. 432, damages for 
breach of contract held to include fair compensation for the use of the 
plant, while deprived of its use bv plaintiff's breach. In Wall v. Ice & 
Cold Storage Co., 112 Mo. App.' 659, 87 S. W. 574, this rule was ap- 
proved. If the plaintiffs failed to deliver the cans mentioned in the 
time agreed on, the amount of damages to which the défendant is en- 
titled is the reasonable value of the use of the cans from the time they 
should hâve been delivered until the date of this delivery. In Hooks' 
Smelting Co. v. Planters' Compress Co., 72 Ark. 292, 79 S. W. 1052, in 
regard to rental value, it was held : 

"Assuming that the défendant made out a case for spécial damages, under 
the law those damages should hâve been limlted to the reasonable rental value 
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of so much of the compress plant as was stopped througli tbe fallure of the 
plalntlffl to perforai his contract" 

In Livermore v. Union S. & C. Co., 105 Tenn. 187, 58 S. W. 270, 
53 L. R. A. 482, the Suprême Court of Tennessee approved this 
charge : 

"But If yoTi flnd that it was in the contemplation of the parties that, in the 
event of default by the défendant to furnish suitable and proper machinery, 
the loss of the use of the compress would necessarily ensue, and if you find as 
a necessary resuit of the explosion due to the négligence of the défendant in 
furnishing a defective cylinder that the plaintiff was deprived of the use of 
the compress, plaintiff would be entitled to recover the rental value of the 
compress, as shown by the évidence during the period it was so deprived of its 
use." 

The digests will show many more cases on the same line, but the 
writer has found none substantially differing from the above in prin- 
ciple, and none where the vendee was allowed rent for any property 
when he was not delayed in using the same. If we assume in the case 
in hand that the rent allowed was for the use the vendee might hâve 
made of the plant contracted for if it had filled the guaranty, and we 
consider the undisputed facts as shown by the record, we hâve a case 
of entering the field of spéculation to find damages based on "numerous 
uncertain and changing contingencies" and which damages may well 
be held remote, and not contemplated by the plaintiff in error at the 
time of the contract. 

[2] The record présents a case where the plaintiff in error installed 
an ice plant for the défendant in error with a guaranty that it would 
produce 50 tons of plate ice per day. It fell short by some few 
tons of the production, but it was worked the whole season for the 
use and benefit of the défendant in error. For the breach of the 
guaranty the contract is practically rescinded, the plaintiff in error 
is left with an ice plant and engine at his dwn risk on défendant in 
error's land, and is, besides, condemned to refund ail advances with 
intèrest and to pay large sums for damages, more or less certainly 
proved, and, in addition, to pay the défendant in error in the guise 
of rent the sum of $13,540, more than half the contract value of the 
ice plant installed, as what he might hâve made if the plant had corne 
up to the guaranty and he could hâve rented the same. If the défend- 
ant in error had accepted and paid for the ice plant and engine in- 
stalled, his damages for breach of the guaranty, under some of the 
cases above cited, might hâve included diminished rental value of the 
plant if the évidence had been certain. An entirely différent case is 
presented. Défendant in error does not accept nor pay for the ice 
plant and engine. Ail his proved proximate damages are allowed. 
He had the use of the plant without paying rent through the season, 
and we find no évidence in the record that he could hâve sold more 
ice than that which was actually produced by the plant and sold by 
him to his trade; and this would seem to leave no just claim for ren- 
tal value of machinery on the ground of deprivation of the use of 
same nor for delay or hindrance. 

In addition, we find that the only évidence before the court on which 
a finding of any spécifie sum as rental value could be based was in- 
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sufïicient to support any finding for rent ; the same being "spéculative 
and based on numerous circumstances and changing contingencies." 

The thirty-fourth and thirty-fifth assignments of error are well 
taken, and a reversai of the judgment of the Circuit Court necessarily 
foUows, unless the amount of $13,450 "for rent of property" is elimi- 
nated. 

The judgment of the Circuit Court is reversed and the cause is 
remanded, with instructions to grant a new trial, unless within 30 days 
from filing the mandate of this court the défendant in error shall 
enter a remittitur on the judgment for $13,450, in which case the 
judgment as so reduced shall stand affirmed. 



FLEMING et al. v. LAWS. 

(Circuit Court of Appeals, Fourth Circuit. October 10, 1911.) 

No. 1,010. 

1. CotTBTS (I 323*) — JuBisDicnoN on Fédéral Courts— Citizenship of Party. 

Evidence heïd sufBcient to establish that a complalnant was a citi- 
zen of New Jersey, and merely liad a temporary domicile in West Vir- 
ginia, on an issue as to diversity of citizenship. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. | 323.* 
Diverse citizenship as a ground of fédéral jurlsdiction see notes to 
Shlpp V. Williams, 106 0. C. A. 249; Mason v. Dullagliam, 27 C. 0. A. 
298.] 

2. Courts (§ 371*) — Jurisdiction— TIsuet. 

Under Code W. Va. lt)06, § 3432, which gives to a borrower the rlght 
to invoke the aid of a court of equity to compel discovery when it is al- 
leged that usury has been reserved by the lender, a fédéral court in that 
State has jurisdiction in equity of a suit hy a borrower to compel crédit 
cm his unpaid notes of usury alleged to hâve been pald, where the requi- 
site diversity of citizenship exists. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-976; 
Dec. Dig. § 371.*] 

3. UsuBT (§ 117*) — Evidence— Measure ov Peooï Rbquieed. 

An allégation of usury must be proved by clear and satisfactory evi- 
• dence. 

[Ed. Note. — For other cases, see Usury, Cent Dig. §§ 328-340; Dec. 
Dig. § 117.*] 

4. Usury (§ 117*) — Evidence— Sufficienct. 

Evidence considered, and held insufRcient to sustaln an allégation that 
a transfer of railroad stock by complalnant to défendant was a devlce 
to cover usurlous interest on a loan. 

[Ed. Note. — For other cases, see Usui-y, Cent. Dig. §§ 328-340; Dec. 
Dig. § 117.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Philippi. 

Suit in equity by William M. Laws against Thomas W. Fleming 
and Allison S. Fleming. Decree for complalnant (177 Fed. 450), and 
défendants appeal. Reversed. 

*For other cases see same topic & § number In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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Repse Blizzard (John Marshall, on the brief), for appellants. 

Ë. M."Showàlter (Harry Shaw and L,. S. Schwenck, on the brief), 

for appèllee. 

Before GOFF and PRITCHARD, Circuit Judges, and CONNOR, 
District Judge. 

CONNOR, District Judge. Appèllee, William M. Laws, alleging 
that he is a citizen of the state of New Jersey, exhibited his bill in 
equity in the Circuit Court of the United States for the Northern 
District of West Virp;inia against appellants, citizens of the state of 
Wést Virginia, in which he allèges: That on the 12th day of October, 
1908, he entered into a contract with appellant Thos. W. Fleming, 
by the terms of which said Fleming agreed to loan to him the sum 
of $18,000 and to indorse other notes to enable him to borrow the 
additional sum of $12,000, making in ail the sum of $30,000, of which 
amount he was in great need, in prosecuting the construction of the 
Fairmont & Mannington Railroad, of which said Fleming was prési- 
dent. That, in considération of securing said loan and indorsement, 
appèllee agreed to exécute to Fleming his note for the sum of $23,000, 
being the amount then advanced, $18,000, and $5,000, a note which 
said Fleming then held against appèllee. That he also agreed to 
deposit with said Fleming, as collatéral security for the note of $23,000 
and his indorsement of a note for $12,000, certain bonds of said rail- 
road Company, and to transfer to said Fleming 1,500 shares of the 
capital stock of said company of the par value of $100 each, and of the 
actual value of $30,000. That the transfer of said stock "was, and is, 
the payment to said Fleming, to the extent of the value thereof, an 
amount in excess of the lawful rate of interest on said sum of $23,000, 
and that the same is usurious." He further allèges that appellant Thos. 
W. Fleming has transferred and assigned to appellant Allison S. Flem- 
ing, without any valuable considération and with full notice of the con- 
sidération upon which they were transferred to him, the said shares of 
stock. That said note of $23,000 was renewed at maturity and the 
renewal note is not now due, but that he is ready, willing, and able to 
pay same. He further allèges that, notwithstanding his promise and 
agreement, said Thos. W. Fleming has refused to indorse his note 
for the sum of $12,000, or any other sum; that appellant Thos. W. 
Fleming is attempting to negotiate said note, and, unless enjoined, 
will sell and transfer same to some innocent holder without notice 
of appellee's right to hâve the value of the said shares of stock cred- 
ited thereon. He prays that an injunction issue restraining appellants 
from transferring or negotiating said note, the bonds deposited as 
collatéral security theref or, or the said shares of stock; that the value 
of said stock be credited on said note, etc. Appellants demurred, 
and, following a decree overruling the demurrer, answered, denying 
that said shares of stock were transferred to appèllee in considéra- 
tion of the loan of money, or that appellant Thos. W. Fleming prom- 
ised or agreed to indorse appellee's note for $12,000. Hesets out the 
terms of said transaction as follows : That prior to October, 1908, he 
held appellee's note, overdue, for the sum of $5,000. That, in addition 
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thereto, he was indorser for appellee on two Qther notes for the 
sums of $5,000 and $2,600, respectively. fo indemnify himself against 
loss on account thereof , he held 22 of the bonds of said railroad Com- 
pany. That on said day he agreed to loan appellee $18,000 and ap- 
pellee agreed to exécute his note for $23,000, being the aggregate 
amounts of said loan and the note of $5,000. He dénies that he 
promised to indorse any other note or notes for appellee. That, as 
collatéral security for said note of $23,000, appellee agreed to deposit 
certain bonds of the railroad company. That appellee was indebted 
to him in a large sum for services rendered by appellattt. That, in- 
dependent of, and unconnected with, the loan, appellee agreed to 
transfer to him 1,500 shares of the stock of said railroad company in 
settlement of amount due him for services. The actual value of said 
stock was very small and uncertain. He admitted the transfer of the 
stock to appellant Allison S. Fleming. An injunction issued restrain- 
ing appellant Thos. W. Fleming from negotiating the note and both 
appelîants from transferring, or otherwise disposing of, the said stock. 
Appellee having deposited with the court the amount of the note for 
$23,000 and interest, a consent order was entered that appelîants file 
with the court, for delivery to appellee, the bonds hypothecated for 
the security of said note, and the certificate of stock in controversy 
"to abide any décision of the court to be hereafter rendered." The 
cause was heard upon dépositions. 

An examination of the testimony shows the foUowing facts, in 
regard to which there is no substantial controversy: The Fairmont 
& Mannington Railroad Company was organized by appellant Thos. 
W. Fleming and others. They were voted, by the company, $93,000 
of the capital stock for their compensation as promoters, and Fleming 
became one of a syndicate which undertook to secure the rights of 
way for which this syndicate was to receive $24,000 of the bonds, 
subsequently increased to $34,000. In addition to this, an underwritîng 
syndicate was fofmed to take $100,000 worth of bonds in dénomina- 
tions of $1,000 each at $850 per bond, and for each bond so taken 
$3,000 worth of stock was to issue to the person taking the bond. 
Thos. W. Fleming, under this arrangement, subscribed for ten bonds, 
for five of which he paid. In January, 1906, a contract was made 
by the company with one Brown, whereby he was to receive $423,000 
of bonds and 9,900 shares of stock in considération of his building and 
equipping the road from Fairmont to Mannington, a distance of 
14i/:> miles. Brown failed to perform his contract, whereupon other 
parties formed the Buffalo Construction Company and another con- 
tract was entered into between the railroad company and the construc- 
tion company for the completion of Brown's contract. Appellee, Laws, 
was the substantial owner of the construction company's interest in 
the contract, and, in its name, undertook to complète the road. He 
became the owner of the bonds and stock issued to Brown, not dis- 
posed of by him. The total authorized capital of the railroad com- 
pany is $1,000,000 and bond issue $600,000. Thos. W. Fleming is 
président of the company and Allison S. Fleming secretary and treas- 
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urer. Appéllee, Laws, in his déposition thus states the transaction, 
but of which this controversy grew : 

"Some time in October, 1909, It became necessary for me to ralse about 
$30,000. I went to New York to borrow the money from a banker. He re- 
quired at me $100,000 bonus of stock for gettlng the loan. I came down to 
Fairmont. Mr. Thos. W. Fleming and A. S. Fleming and, I think, some other 
gentlemen, walked ont over the Unes. During our walk I told Mr. Thos. W. 
Fleming of my effort to raise the money, and that this party wanted $100,000 
bonus of stock, and he felt very indignant that I had been held up to that ex- 
tent. We came back and went Into the office of Mr. A. S. Fleming. ïhos. W. 
Fleming ealled me into his office, and said he had talked it over with his son, 
and he had agreed to loan me a part of it, to the extent of $18,000 cash. I 
told him that was very nice, and he said: 'Laws, how about the stock?' I 
said: 'I hâve it' Hesays: 'Can't y ou make It $150,000?' I told him that was 
a very large sum, but, in view of his helplng me to raise the $30,000, I finally 
consented to give him $150,000 worth of stock. He said that he would put 
$18,000 to my crédit in bank to-morrow. I had previously borrowed $5,000 from 
him, which was overdue. He asked me If I would not make the note include 
the $5,000, making it $23,000. I made no objection to it. This was on October 
12, 1908. I gave him the note for $23,000." 

He further says: 

"I asked Mr. Fleming to loan me $30,000. Mr. Fleming told me he would 
do It ; that he himself would loan me $18,000. Then he asked me to give him 
the stock. I met Mr. Fleming in Philadelphia, and asked him to indorse the 
paper. 'What paper?' Two notes I had for $5,000 each. He said to me: 
'Where is the stock?' I said: 'I hâve it in my pocket.' He said to me to 
dellver the stock to A. S. Fleming, and he would recelpt for him, and 'I wlU 
attend to this matter when I go to Fairmont.' This was some tlme in Decem- 
ber or November. 'That was the only matter I went to see him in Phila- 
delphia on.' He never indorsed the $12,000 or any part of it." 

After appéllee saw Fleming in Philadelphia he delivered the stock. 
Appéllee dénies that at the time of the loan of $18,000 and the prom- 
ise to indorse for $12,000 additional any référence was made to the 
indorsement of $5,000 and $2,600 notes, or that they were taken into 
considération. He admits the performance of services by appellant, 
but insists that they were rendered to the Company, of which he was 
président and in which he was interested, and not to him personally. 
A paper was shown to appéllee purporting to be a copy of the 
receipt given by T. W. Fleming for the bonds which he says, "he 
thinks is a copy." It was afterwards identified by Thos. W. Flem- 
ing as correct and introduced in évidence (Exhibit No. 1). This re- 
ceipt recites that Fleming holds $50,000 of the Fairmont & Mannington 
Railroad Company bonds (giving sériai numbers) as — • 
"collatéral seeurity of a note given to me payable six months after date, 
wlth interest from date by W. M. Laws, dated October 12, 1908, for the sum 
of $23,000 and a note of W. M. Laws payable to the First National Bank 
of Fairmont for $5,000 on which I am indorser — also another note in the 
said bank for the sum of $2,600 executed by W. M. Laws on which I am 
Indorser. The above bonds are to be surrendered to the order of said Laws 
upon the payment of said notes by him. It was agreed that said $23,000 
should be renewed when the same became due for an additional period of 
six months, but Laws to retain the privilège of antielpatlng the payment 
thereof." 

It seems that at the time of the exécution of the $23,000 note 
Fleming held 22 of the bonds as collatéral for the amount due and 
the indorsements then outstanding. Appéllee says: 
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"I contend that Mr. Fleming made a contract with me to ralse $30,000 
either by Indorsetnent or by cash for whlch I was to give hlm 1,500 shares 
of stock of the Falrmont & ManningtoT» Railroad Company, and I was to 
pay him 6 per cent, interest." 

He says that the conversation in which the contract was made 
was between Thos. W. Fleming and himself in one room of A. S. 
Fleming's offices. No one else was présent. "After he had agreed to 
do that, we walked back into Mr. A. S. Fleming's office, and talked 
over the gênerai situation." A number of letters from appellee to 
appellant Thos. W. Fleming were introduced. None of them refer 
to the transfer of the stock or the terms of the contract. Many of 
them relate to services rendered by Thos. W. Fleming regarding 
the indorsement of other notes, construction, etc., of the road. On 
December 17, 1908, Laws writes Fleming from Jersey City: 

"I wrote you this afternoon as well as telegraphed. Money seems very 
hard to get hère unless you hâve regular stock exchange collatéral. I saw 
Mr. G. W. Watson this afternoon and he asked me if you would indorse 
paper. I told him I dld not know. He said that the bank knew that you 
were indorsing for the other bank, so they wanted you to indorse for the 
Bank of Falrmont. He said If yoTi would indorse there would not be auy 
trouble about getting the money. * * * Mr. Koen said if you would in- 
dorse my note for $5,000 he would let me hâve the money. This additional 
ten will make three more than you agreed to do, but you will hâve eight ad- 
ditional bonds and it will help out things materially. * • • " 

On the same day he writes Fleming, saying, among other things 
not material to this controversy : 

"I inclose herewith note made to your order for $5,000 payable to the Bank 
of Fairmont. Will you kindly indorse this and hâve it discounted at the 
Bank of Fairmont, etc." 

Thos. W. Fleming in his déposition gives the foUowing account of 
the transaction: 

"On Saturday, the lOth day of October, 1908, we had flxed on that day to 
run cars from Fairmont to Farmington. Mr. Laws came hère on that day. 
Mr. Laws, my son, Allison S. Fleming, and myself went to Farmington. We 
walked back from Farmington over the Une of the road, inspectlng it. 
* * * During our walk and conversation Mr. Laws stated that it was 
necessary for him to raise some money, and that he had applied to Mr. O. W. 
Watson in New York City to assist him. Mr. Laws stated that Mr. Watson 
said that he could secure him this money, provided he would get me to in- 
dorse his note, and that Mr. Watson had required for his services in secur- 
ing him this money 1,000 shares of stock, of the par value of $100 each of 
the railroad company. I said that was certainly an exorbitant demand, for 
me to indorse paper and them get the beneflts of it. Nothing more was said, 
I helieve, upon that subject at that time. We continued to discuss the con- 
struction of the road and then the car came along, and we took a car from 
that point in to Fairmont, reaching hère near 12 o'clock. My son and I 
went home to luncheon and talked this matter over. We then met again. 
Mr. Laws, my son, and myself met again in this room, the office of A. S. 
Fleming. It was then possibly a quarter after or half past 3 o'clock in the 
afternoon. Mr. H. E. Moran, an attorney, was in this room at the time 
looking over some cases in my son's law library, and we three, Mr. Laws, my 
son, and myself, went into the next room— the room accupicd by myself. I 
said to Mr. Laws: 'I hâve been thinking about the indorsement that you 
asked me for this morning, and I hâve decided to make you this proposition: 
On the 30th day of November, 1907, I loaned you $5,000 at the request of 
your agent, Shrewsbury Miller, which money was for the purpose of paying 
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Mir. Queen àh otder to téep the men froin golng on a strîke. I Inclorsea for 
yoù In t^e First National Bank of Falnnont a note of $5,000 and also In- 
dbrsed a note oî $2,600 for you, maklng a total of $12,000, for whlch you 
gave me 22 bonds of the Fairmont & Mannington Rallroad Company of $1,000 
each as collatéral security. ïhe note for $5,000 glven me Is now some eight 
months past due, and on which there is $200 and soine odd cents Interest. 
If you wlU pay me the Interest on that note, I hâve at this tlme $18,000 cash 
laying In the Bank of Fairmont. lï you will glve me your note for $23,000, 
including the $5i000 previously loaned you with the $5,000 indorsement in 
the First National Bank, and the Indorsement of the $2,600 note, whlch 
makes a total of $30,600, I will agrée to loan you the $18,000 for six months, 
with the privilège of one renewal, at 6 per cent., and I. will also renew the 
$5,000 note and the $2,600 note in the First National Bank, you giving me 
28 additional bonds to secure me for the additional loan ;' to which Mr. Laws 
replled that he would give me an order on Mr. James R. IJinn for 28 addi- 
tional bonds. 1 then sald to Mr. Laws, 'Mr. Laws, you said to me in June, 
1907, In New York City, that you would dépend upon me to assist you in this 
undertaking; that you had never been In this country, and was largely de- 
pendiuig upon me to assist you, and that you would see that I was properly 
cared for.' I said: 'I h^ve been indorsing paper for you and hâve been do- 
ing a great deal of work for you and hâve given my entlre tlme on this road, 
looking after Its construction and alding you in every possible way, and I 
think now is a good tlme for us to hâve an understandlng with référence to 
what I am to be paid for my services.' He wanted to know if I would be 
willing to accept $100,000 of Stock. I said that I should hâve $150,000 worth 
of stock ; that the stock so far as the value was concerned was of no value ; 
but I felt that I had rendered sufflcient services that I was entitled to that 
much stock. Mr. Laws said: 'AU rlght, Mr. Fleming, I will agrée ta give 
you $150,000 worth of this stock.' We then left that room and came back 
Into this room; Mr. Moran in the meantime having left this room. We 
talked it over there and said it was then after banking hours." 

He testifies that Laws came to him December, 1908, at the Belle- 
view Stratford Hôtel — he was on his way to Fairmont. 

"He said: 'Mr. Fleming, I hâve ttat stock for you.' I said, 'Are you going 
to Fairmont?' He said he was. I then told him to take the stock and de- 
Uver It to my son." 

He dénies that he agreed to îndorse for Laws, but he did agrée 
to renew the indorsement on the $5,000 and the $2,600 notes. He 
f urther says that, when in Philadelphia, Laws said : 

" 'Would you hâve any objection to indorsing an additional $10,000 if I 
can secure Mr. J. T. Koen's consent to go on the notes with you?' I said: 
'You go to Fairmont and see Mr. Koen. I will be home in a few days, and, 
if Mr. Koen will consent to, I will do so.' Mr. Koen décllned to do so." 

He dénies that Laws asked him at any time to indorse his note 
for $12,000. The note for $23,000 was renewed at maturity. The 
$5,000 and $2,600 notes were paid, and Fleming surrendered 12 of 
the bonds. He testified to alleged services rendered to Laws, in con- 
nection with the construction of the road, prior indorsements of 
notes, etc. Thus the parties to the transaction, differ in toto in 
regard to the alleged agreement of Fleming to indorse notes for 
Laws to the extent of $12,000 and in respect to the considération which 
moved Laws to transf er the stock to Fleming. 

[1-3] Before proceeding to discuss the évidence bearing upon this 
conflicting attitude of the parties, it will be well to dispose oi the 
two preliminary questions raised by appellants and decided by the 
learned judge below. Appellants insist that upon the évidence taken 
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the court should hâve found as a fact that appellee was not at the 
time the bill was filed a citizen and inhabitant of New Jersey. With- 
out discussing the testimony, we concur in the finding of the judge 
for the reasons set out in the opinion in the record. Appellants de- 
murred for that "the bill does not show, upon its face, any such 
cause of action as is cognizable in a court of equity." The demur- 
rer was overruled, and the question again raised upon the final hearing. 
The learned judge below was of the opinion that the point was waived 
by the consent order. He was also of the opinion that as the West 
Virginia statute (Code 1906, § 3432) gave to the appellee the right to 
invoke the aid of a court of equity to compel discovery, when it is 
alleged that usury has been reserved for the loan of money by 
"shifts relative to such loan," etc., jurisdiction is vested in the féd- 
éral court on the equity side where the élément of diverse citizenship 
exists. We concur with the conclusion reached by the judge below 
and sustain the jurisdiction. We are thus brought to a considération 
of the évidence, relied upon by appellee, to sustain the allégations 
of his bill which are fully met by the answer under oath. In the 
absence of any évidence of usury upon the face of the contract, the 
note, or the papers exeçuted cotemporaneously therewith, appellee 
relies upon paroi testimony to establish his charge of usury. The 
courts hâve always, and uniformly, held that the allégation of usury 
must be proven by clear and satisfactory évidence. By reason of 
the neavy penalties formerly imposed upon the usurer and the for- 
feitures incurred, it has been held that the allégation must be sus- 
tained by testimony of probative force which excludes ail reasonable 
doubt. The Court of Chancery of New Jersey, as late as 1871, held 
"that the évidence must be clear and cogent." Morris v. Taylor, 22 
N. J. Eq. 438. The Vice Chancelier quotes, with approval, the 
language of the court in Patent Tanning Company v. Turner, 14 N. 
J. Eq. 326: 

"It is not enough that the circumstances proved render It hlghly probable 
that the transaction was usurious. The usury must be proved, not left to 
conjecture." 

And, in Conover v. Van Mater, 18 N. J. Eq. 481, it is said: 

"That, while the act (1864) lessened the severity of the penalty, It still 
worbed a forfeiture, and that the same rule of évidence must stlU apply to 
such défense, as had always, both at law and In equity, been adopted In case 
of penalties." 

In Morris v. Taylor, supra, it is said : 

"The facts In regard to the true considération of the mortgages are ex- 
cluslvely within the knowledge of the parties. They contradicted eâch other 
in direct and Irreconcilable terms. Prlor to the giving of each mortgage, 
there had been mutual dealings between them eovering considérable time, and 
involving tbe particulars of cash loans, checks, notes," etc. 

After a careful examination of the évidence, the learned chancel- 
lor holds that the allégation of usury was not established. In Brock- 
enbrough's Ex'rs v. Spindle's Adm'rs, 17 Grat. (Va.) 21, a bill was 
filed in equity alleging usury. The court directed an issue to be sent 
to a jury to décide the controverted allégation. The jury, on the law 
191 F.— 10 
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side of the court, found that the transaction was usurious. The ver- 
dict was set aside and the issue submitted to a second jury with a sim- 
ilar resuit. The court refused to set aside the second verdict, and 
certified the finding to the court of equity, Judge Moncure, in a very 
interesting opinion, construing the statute under which the bill was 
filed, discussed the évidence, saying: 

"That strong and clear proof should be requlred to convlct a man of usury, 
and subject him to ail the conséquences of such conviction, Is a proposition 
which rests on the plainest principles of law, and can require no citation of 
authority for its support. The usury ought to be prorved beyond a rational 
doubt to the contrary." 

After a careful analysis of the testimony, the learned judge con- 
cludes that the verdict should be set aside with direction to the court 
upon a third trial, "should the évidence be the sanie substantially," to 
direct the jury to fînd that the transaction Vv^as not usurious. So it is 
held in Bank v. Waggener, 9 Pet. 378, 9 L. Ed. 163: 

"When the contract on Its face Is for légal Interest only, then It must be 
proved that there was some corrupt agreement, or devlce or shift, to cover 
usUry, and that it was In the full contemplation of the parties." 

[4] It will be observed that while appellee testifies that, by the 
terms of the contract, appellant Thos. W. Fleming was under a bind- 
ing contractual obligation to indorse his note for $12,000, and that, 
without excuse or justification, he refused to do so, and thereby sub- 
jected himself to an action at law for damages, the sole ground upon 
which relief is prayed in this court is that the transfer of the stock 
was to the extent of its value a payment of an amount for the loan 
in excess of the légal rate of interest. The truth of the allégation in 
respect to the indorsement of the note is material in ascertaining the 
weight to be attached to appellee's testimony regarding the allégation 
of usury. If he has not sustained the allégation, in respect to which 
he testifies with the same certainty as he does to the considération 
upon which the transfer of the stock was made, his failure to do so 
weighs against him in respect to the charge of usury. It is difficult 
to understand why, when appellee meets appellant in Philadelphia and 
asks him to indorse two notes for $5,000 each, he is content to be put 
oiï with the statement by Fleming that he would attend to it when he 
went to Fairmont, and, although he refused to indorse thèse notes, 
appellee at no time thereafter demands that he do so by reason of an 
alleged promise. The only référence which we find by appellee to 
such promise is in the letter of December 17, 1908, in which he says : 

"I SEW C. W. Watson this afternoon, and he asked me If you would In- 
dorse the paper. I told him I did not Icnow. * • * Mr. Koen said if you 
would indorse my note for $5,000 he would let me hâve the money. This 
additional ten will make three more than you agreed to do, but you will hâve 
eight additional bonds and it will help out things quite materially." 

No other référence is made to the alleged promise to indorse any 
notes. Fleming says that: 

"Appellee, when in Philadelphia, said: 'Would you hâve any objection to 
indorsing an additional $10,000 if I can secure J. T. Koen's consent to go on 
the notes with you?' And I said: 'You go to Fairmont and see Mr. Koen. 
I will be home in a few days, and, If Mr. Koen will consent to, I will do so." 
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Mr. Koen corroborâtes Fleming. He says that appellee came to 
him in December with two notes of $5,000 each, and asked him to in- 
dorse with T. W. Fleming; that he declined to do so; that appellee 
said Fleming would indorse with him. A. S. Fleming testifies that 
he was présent at the time the contract was made between Thos. W. 
Fleming and appellee, and that nothing was said about indorsing 
notes for $12,000. The receipt which Fleming gave appellee for the 
bonds, as collatéral, sets out the purpose for which they were depos- 
ited, makes no référence to the indorsement of any notes, but does 
recite the notes for $5,000 and $2,600, upon which Fleming was at 
that time indorser, and expressly provides that "the above are to be 
surrendered to the order of said Laws upon the payment of said notes 
by him" ; that is, the note for $23,000 and those for $5,000 and $2,600 
It is difficult to understand why, if Fleming demanded the deposit of 
collaterals for the notes recited in the receipt, he at the same time 
came under obligation to indorse for $12,000 additional, without any 
security whatever. Again, the référence to the sum of $30,600 is 
explained by Fleming, who testifies that he said to appellee that the 
loan of $18,000 and the note of $5,000, with the notes upon which he 
was then indorser, amounted to $30,600. He held 22 of the bonds as 
collatéral for the amount for which he was bound by bis indorsement. 
Appellee gave him 28 bonds additional to cover the loan then made and 
the indorsements then outstanding. If Fleming was to indorse for 
$12,000 in addition, bis total indebtedness and liability would aggre- 
gate $42,600, for which he had only $50,000 bonds which had been 
taken by appellee at $850 each— $42,500. A. S. Fleming says that, for 
the purpose of collatéral security, the bonds are estimated at 60 cents. 
Regarding the testimony of the parties to the contract, or, rather, 
treating the assertion by one and the déniai by the other as of equal 
probative weight and resorting to their conduct and déclarations sub- 
séquent to the time at which the contract was made and the corrobora- 
tory paroi évidence, we reach the conclusion that appellee bas failed 
to establish bis allégation that appellant at the time of, and as a part 
of, the contract, promised to indorse bis notes to the extent nf $12,000. 

We are thus brought to the determinative question in the cause: 
Were the shares of stock transferred to appellant in considération of, 
and as a bonus for, the loan of $18,000, or, as alleged, were said bonds 
"a payment to said Fleming to the extent of the value thereof an 
amount in excess of the lawful rate of int'erest on said sum?" In 
seeking an answer to this question, it becomes material to inquire what, 
if any, considération passed for the transfer of the stock — certainly 
it was not intended by either as a gift. Appellant insists that the trans- 
fer was made in exécution and performance of a promise by appel- 
lee "to take care of him" for services rendered appellee in indorsing 
paper, doing work, and giving bis time looking after the construction 
and aiding in the performance of bis contract in the construction of 
the road. Appellee, while not denying that appellant had performed 
services as alleged, insists that such services were performed for the 
corporation, in which appellant was financially interested, and not for 
himself personally. Just hère there is an irreconcilable conflict be- 
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tween the parties. Appellee insists that no other person was présent 
when the contract was made. Appellant A. S. Fleming testifies : That 
he was présent and heard the conversation. That it was in one room 
of his office, and that — 

"liUmedlately after the close of the conversation regardlng the loan father 
sald: 'Now, Mr. Laws, you hâve alvrays represented to me that y ou were 
going to take care of me'— I think 'take eare of me' were the words probably 
used — 'for the many services and labors that I hâve performed In your be- 
half, at your request, in helplug you to push your contract for the construc- 
tion of the Falrmont & Mannlngton Railroad Company Une of road and for 
assuming obligation by vray of indorsement in your behalf.' Mr. Laws said: 
'Yes; I hâve. I tald you that I would look after you.' Father sald: 'I thlnk 
this Is a good tlme to know what I am to get.' Mr. Laws said: 'Well, what 
do you wantî' Father sald: 'You were willing to glve Mr. O. W. Watson 
$100,000 worth of stock to seeure him a loan on my indorsement, and I think 
you ought to be morre libéral in the way of stock to me for my services.' ■ 
Mr. Lpws sald: 'Wlll you he satisfled wlth $100,000 worth of stock?' Father 
said: 'I think I ought to hâve $150,000 worth of stock of the Falrmont & 
Mannlngton Railroad Company.' Mr. Laws hesitated, and sald that was a 
good deal. Father said that was what he wanted. Mr. Laws, wlthout any 
further demurrer, sald: 'I will glve it to you.' " • 

The witness states that this was about 3 o'clock in the afternoon 
and the bank had closed ; that the money was to be deposited to the 
crédit of Mr. Laws the next day. He further testifies that he wrote 
thè receipt for the bonds and inclosed it in a letter to Mr. Laws. This 
is the sole testimony throwing light upon the transaction. Accepting 
the valuation put upon the stock by the appellee at 30 cents on the 
dollar, the 1,500 shares were worth $45,000. In addition to this, he 
had, unincumbered, 28 bonds of the company. How much more does 
not appear. It is difficult to understand why, with this amount of 
valuabk security, he was willing tô give stock valued by him at $45,- 
000 as a bonus, or by way of usury for the loan of $18,000, and, as he 
insists, of an indorsement of $12,000 additional. The proposition 
upon its face is unreasonable. It may be, and we are inclined to think 
is probable, that he overestimated the value of the stock. It is mani- 
fest that neither of the appellants attached any considérable value to 
it. It is also worthy of note that, while the contract was made on Oc- 
tober 10, 1908, the stock was not delivered until after Laws had met 
Fleming in Philadelphia some time in November or December, thus 
showing that appellee had ample time to consider the purport and 
effect of his agreement béfore he was called upon to exécute it. This 
excludes any suggestion of an overreaching or driving a hard bargain. 
While it does not appear what other resources appellee had upon 
which to raise money, it does appear from his testimony that he held 
a majority of the stock in the railroad company. It is true that the 
testimony in regard to the extent and value of the services rendered 
by Fleming is not very satisfactory. It is also true that it does not 
appear that he had made any former demand for payment. The rea- 
sonableness of his demand for the transfer of the stock in payment 
of his services dépends largely upon the value of the stock. If ap- 
pellee's estimate is correct, it would seem that the demand was un- 
reasonable, but his very slight demurrage, in connection with other tes- 
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timony in the record, raises a serious doubt as to the value of the 
stock. A. S. Fleming, secretary and treasurer of the company, says : 

"I tlilnk that father got in payment for his services the 1,500 shares of 
stock, which was practically nothing — no pecuniary value. I considered the 
stock worth nothing and father dld not. Had no market value at ail. Fa- 
ther took that stock because he wanted voice In the management of the road, 
whlch that would give hlm, and for no other reason." 

If this be correct, the demand for the transfer of the stock for serv- 
ices rendered was not unreasonable. 

We hâve given the testimony a careful considération and, because 
of the fact that we are unable to reach the conclusion of the learned 
judge below, hâve discussed it at more length than usual. Guided by 
the principle announced in Barcalow v. Sanderson, 17 N. J. Eq. 464, 
that, "while it is the duty of the court to maintain the law against 
usury and be careful to prevent its évasion by any shift, covin, device, 
contrivance, or deceit, we are not called upon to enforce its severe 
penalties without évidence entirely satisfactory and free from doubt," 
we are unable to reach the conclusion that the transfer of the stock 
was a device or shift to cover usurious interest." 

The decree of the court below must be reversed. 



UNITED STATES SMELTING CO. v. SISAM. 

(Circuit Court of Appeals, Bighth Circuit October 21, 1911.) 

No. 3,056. 

(Syllabua ty the Court.) 

1. Dahaoes (§ 112*) — Measure of Damages— Injuries to Ceops. 

The measure of damages to a growing crop by a wrongful act whlch 
destroys It is its value at the tlme and place of Its destruction. 

The measure of the damage to a growing crop Injured, but not ren- 
dered woTthless, Is the dliTerence between the value of that crop before 
and after the Injury at the time and place thereof. 

Where a crop Is injured from time to time throughout its growing sea- 
son until Its maturity by sulphurous fumes and their products, but is not 
destroyed so that it is cultivated throughout the season, harvested and 
marketed, the damage to it may be lawfully measured under thèse rules 
by the différence between the value at maturity o* the probable crop, If 
there had been no injury, and the value of the actual crop at that time, 
less the expense of fltting for market that portion of the probable crop 
whlch was prevented from maturing by the injury. 

[Ed. Note. — For other cases, see Damages, Cent Dig. §§ 281-283: Dec. 
Dig. § 112.*] 

2. Damages (§ 174*) — Evidence— Injuhies to Cbops. 

Evidence of the klnd of crop the land wlll ordlnarily yield, of the stage 
of the crop's growth when injured or destroyed, of the average yield per 
acre of similar land in the neighborhood, the crop of which was culti- 
vated In the same way and was not injured, of the market value of the 
crop Injured, and of the market value of the probable crop without the 
Injury at the time of maturity, of the expense that would hâve been In- 
curred after the injury In fltting for market the portion of the probable 
crop the wrongful act prevented from maturing, of the time of the injury 
and of the circumstances which condltloned the probabllity of the matur- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ing of the crop at that tlme in the absence of the injury, Is compétent, 
and may be weighed by the Jury to flnd the damage to a growlng ci'op 
at the tlme of its Injury. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §| 462-467 ; Dec. 
Dlg. § 174;* Railroads, Cent. Dig. § 1726.] 

S. NUISANCK (i 50*) COMPENSATORT DAMAGES— ELEMENTS. 

The owner of a résidence whlch is rendered inconvénient, uncomforta- 
ble, and unhealthy as a home by the nuisance of sulphurous fumes and 
their products thrown upon and into it by another may prove and re- 
cover in an action therefor the damages he suffers himself from the dls- 
comfort and siclcness thereby inflicted upon hls wlfe and the other mem- 
bers of his fainily who live with him thereln, although he may not, and 
hls wlfe alone may, malntaln the cause of action for the direct personal 
injury to her. 

[Ed. Note. — For other cases, see Nuisance, Cent. Dig. §§ 118-127; Dec. 
Dig. § 50.*] 

(AddUional Syllahus iy Edîtorial Staff.) 

4. Nuisance (§ 49*) — Action for Damages— Evidence. 

In an action for injury to crops by sulphurous fumes, the faet that 
growlng crops of apples'and other fruits were destroyed before maturity, 
and there was no évidence what expense was saved to plaintiff in their 
cultivation from the tlme their destruction was patent to the tlme when 
they would mature, does not show that the plaintiff was not entitled to 
recover any damages nor that his recovery should be limited to nominal 
damages, where there was évidence that plaintiff cultlvated to maturity 
crops of potatoes, and their yield was only 100 bushels to the acre, when 
it probably would hâve been 300 bushels if the crops had not been in- 
jured, that the market value of the potatoes at the tlme of their maturity 
was 60 cents per bushel, and that the expense of harvesting and market- 
ing them was 10 cents per bushel. 

[Ed. Note. — For other cases, see Nuisance, Dec. Dig. § 49.*] 

5. Nuisance (§ .53*) — Action tok Damages— Question for Jukt. 

In an action for injury to crops from sulphur fumes, évidence héld to 
authorize submission to the jury of the question what proportion of the 
fumes from différent smelters was from that of the défendant 

[Ed. Note. — For other cases, see Nuisance, Dec. Dlg. § 53.*] 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Action by Joseph H. Sisam against the United States Smelting Com- 
pany. From a judgment for plaintiff, défendant brings error. Af- 
firmed. 

Herbert R. Macmillan (Andrew Howat, on the brief), for plaintiff 
in error. 

J. W. Stringfellow (Brigham Clegg and Zane & Stringfellow, on 
the brief), for défendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
WILLIAM H. MUNGER, District Judge. 

SANBORN, Circuit Judge. Joseph H. Sisam, the plaintiff below, 
recovered a judgment against United States Smelting Company, a 
corporation, for $750 damages caused to his growing crops of lucerne, 
grain, vegetables, fruits, and berries by the sulphurous fumes emitted 
from its smelter during the years 1903, 1904, 1905, and 1906, and 

•For other cases see same topio & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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$50 on account of the discomfort, sickness, and inconvenience in- 
flicted upon him, his wife, and the other members of his family by the 
nuisance thèse fumes maintained in and about his home. The Smelt- 
ing Company sued out a writ of error, which présents its complairits 
of the course of the trial which its counsel hâve reduced to three: 
(1) That incompétent évidence of damages resulting from the inju- 
ries to the crops was received and a wrong rule for their measure- 
ment was given to the jury; (2) that there was no substantial évi- 
dence to sustain the recovery of such damages; and (3) that under 
the law the plaintiff could not lawfully prove or recover for in jury to 
the heaith and comfort of his wife. 

[2] The spécifications of error on which they rely to sustain their 
complaint that incompétent évidence of damages to the crops was re- 
ceived are (a) that after the plaintifï had introduced évidence that 
the fumes from the défendantes smelter injured his crops of potatoes 
in the year 1903 from time to time when the wind permitted them to 
float over his land throughout the growing season of the crop, and that 
he raised only 100 bushels to the acre, and would hâve raised 350 
bushels to the acre if the fumes had not injured his crops, the court 
permitted him to testify what the value of potatoes was that year at 
the time of harvesting and gathering them over the objection that 
the market value at the time the injury was inflicted was the only com- 
pétent évidence of value ; (b) that, after similar évidence regarding 
the plaintiff's crop of potatoes in 1904 had been given, like testimony 
of their market value was received; and (c) that after like testimony 
regarding the plaintiff's crop of potatoes in 1905 had been given 
similar évidence of their market value was admitted. But there was 
no error in thèse rulings because at the time they were made the évi- 
dence was that the injury to the respective crops of potatoes from 
the fumes was continuons, though intermittent, throughout each grow- 
ing season, and hence that it did not cease until the potatoes matured. 
The injury to each crop was not donc, it was not finished, until the 
crop ceased to grow and when the crop ceased to grow the time for 
gathering and harvesting it had arrived. Conceding, therefore, that 
the time for measuring the damages was when the injury was donc, 
the testimony of the market value of the potatoes at the time of the 
gathering and harvesting which the court below received was at that 
time. 

[1] The alleged error on which counsel rely to sustain their con- 
tention that the court gave to the jury the wrong rule for the meas- 
urement of the damages to the crops is that it charged the jury that 
the gênerai measure of damages to growing crops by wrongful acts 
was the dépréciation of the market price thereof caused by the acts 
at the time and place of the injury; that this rule could not be ap- 
plied ; that crops growing rarely hâve any market value ; that the 
complicated circumstances of this. case required them to consider the 
entire damage done to the entire crop injured in each year by the 
fumes; that this injury took place during the growing seasons fron» 
day to day so that necessarily their attention must be directed to 
some other period of time than the time of the injury; that the 
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other time to which they should direct their attention was the harvest 
time when the crop first had a market value and to détermine the 
extent of the plaintiff's injury they should consider what crop the 
plaintiiï would hâve raised in each year if there had been no fumes 
froiii the smelter; that they should then ascertain the market value 
of that crop at the time when it first had a market value at the near- 
est place where it had such a value; that they should deduct from 
that sum the market value of the crop the plaintifï actually raised, and 
that they should take from the remainder the expense the plaintifï 
saved because he did not raise, harvest, or gather that portion of the 
crop he would hâve raised which he was prevented from raising by 
the fumes, and that the resuit would be the amount of damage to the 
crop. 

It will be noticed that in this charge the court treated the crop of 
the plaintifï in each season as one and indivisible, and, considered in 
this way, the injury to it did not cease until its maturity, for the fumes 
diniinished but did not destroy his crops of potatoes, wheat, beets, 
oats, and lucerne and he harvested them, while some of his crops of 
berries and fruits were destroyed before maturity. If the request 
had been made that the jury should be instructed to consider and findl 
separately the damage at the time of their destruction caused by the 
destruction of the spécifie crops no part of which matured and that 
spécifie rules for the measurement of that damage should be given to 
the jury and this request had been denied by the court, questions 
would hâve been presentedi in this case which are not now hère. This 
is a court for the correction of the errors of the court below, and that 
court commits no errors upon questions upon which it does not rule. 
No request was made in this case of the character which has been 
mentioned and none that a more spécifie charge upon the subject of 
the measure of damages should be given, and the only objection urged 
or exception taken was that the court instructed the jury to find the 
value of the probable crop and the actual crop in each season at their 
respective maturities, instead of at the time when the injury was in- 
flicted. It is a complète answer to this criticism that the injury was 
inflicted at diflFerent times during the growing seasons when the di- 
rection of the wind and the condition of the atmosphère permitted 
the fumes and their products to settle on the crops, and this injury 
was not cornpleted in any year until the crop of that year matured. 

The true measure of the damages to a growing crop by a wrongful 
act which diestroys it is its value at the time and place of the destruc- 
tion. And the true measure of the damage to a growing crop injured, 
but not rendered worthless by such an act, is the différence between 
the value of that crop before, and its value after, the injury at the 
time and place thereof. Sedgwick on Damages, 937. It is easy to 
announce this rule, but it is more difïicult to détermine what évidence 
shall be considered and what eflFect that évidence shall hâve in deter- 
mining thèse values and the damage. The stronger reasons and the 
great weight of authority are that évidence of the kind of crop the 
land will ordinarily yield, of the stage of the crop's growth when in- 
jured or destroyed, of the average yield per acre of similar land in 
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the neighborhood, the crop of which was cultivated in the same way 
and was not injured, of the market value of the crop injured and of 
the market value of the probable crop without the injury at the time 
of maturity, of the expense that would hâve been incurredl after the 
injury in fitting for market the portion of the crop the wrongful act 
prevented from maturing, of the time of the injury, and of the circum- 
stances which conditioned the probability of the maturing of the crop 
at that time in the absence of the injury, is compétent and may be 
weighed by the jury to find the damage to a growing crop at the time 
of its injury. Lester v. Mining Co., 27 Utah, 470, 76 Pac. 341, 101 
Am. St. Rep; 988; Teller v. Bay & River Dredging Ce, 151 Cal. 209, 
90 Pac. 942, 944, 12 L. R. A. (N. S.) 267; Dennis v. Crocker-Hufï- 
man Land & Water Co., 6 Cal. App. 58, 91 Pac. 425, 429; Little Rock 
& Fort Smith R. Co. v. Wallis, 82 Ark. 447, 102 S. W. 390, 392; 
Risse v. Collins, 12 Idaho, 689, 87 Pac. 1006, 1008 ; Hunt v. St. Louis, 
L M. & S. R. Co., 126 Mo. App. 261, 103 S. W. 133; Berardv. Atchi- 
son & N. R. Co., 79 Neb. 830, 113 N. W. 537, 538; Kansas City, M. 
& O. Ry. Co. V. Mayfield (Tex. Civ. App.) 107 S. W. 940, 941 ; Inter- 
national & Great Northern R. R. Co. v. Pape, 73 Tex. 501, 11 S. W. 
526, 527; Gulf, C. & S. F. Ry. Co. v. McGowan, 73 Tex. 335, 11 S. 
W. 336; Colorado, Consolidated L. & W. Co. v. Hartman, 5 Colo. 
App. 150, 38 Pac. 62, 63; Shotwell v. Dodge, 8 Wash. 337, 36 Pac. 
254, 256 ; Galveston, H. & S. A. Ry. Co. v. Borsky, 2 Tex. Civ. App. 
545, 21 S. W. 1011, 1012; Smith v. Chicago, Clinton & Dubuque R. R. 
Co., 38 lowa, 518, 521 ; Jones & Jones v. Cooley Lake Club, 122 Mo. 
App. 113, 98 S. W. 82; Andterson v. St. Louis, L M. & S. R. Co., 129 
Mo. App. 384, 108 S. W. 605, 607. 

There are authorities that damage to growing crops at the time 
they are injured or destroyed may not be measured by the jury by 
the différence between the market value at the maturity of the prob- 
able crop without the injury and the value of the injured crop less 
expense of fitting for market the portion of the probable crop which 
did not mature. Lester v. Mining Co., 27 Utah, 470. 472, 76 Pac. 341, 
101 Am. St. Rep. 988 ; Burnett v. Great Northern Ry. Co., 76 Minn. 
461, 79 N. W. 523, 524; Ward v. Chicago, M. & St. P. Ry. Co., 61 
Minn. 449, 63 N. W. 1104; Byrne v. Minncapolis & St. L- Ry. Co., 
38 Minn. 212, 36 N. W. 339, 8 Am. St. Rep. 668; St. Louis, I. M. 
& S. Ry. Co. v. Yarborough, 56 Ark. 612, 20 S. W. 515, 516; St. 
Louis, I. M. & S. Ry. Co. v. Lyman, 57 Ark. 512, 22 S. W^ 170, 171 ; 
Little Rock & Ff. Smith Ry. Co. v. Wallis, 82 Ark. 447, 102 S. W. 
390, 392; Teller v. Bay & River Dredging Co., 151 Cal. 209, 90 Pac. 
942, 944 ; Dennis v. Crocker-Huffman Land & Water Co., 6 Cal. App. 
58, 91 Pac. 425, 429; Risse v. Collins, 12 Idaho, 689, 87 Pac. 1006, 
1008; Carter v. Wabash R. R. Co., 128 Mo. App. 57, 106 S. W, 611 ; 
Hunt V. St. Louis, I. M. & S. R. Co., 126 Mo. App. 261, 103 S. W. 
133; Berard v. Atchison & N. R. Co., 79 Neb. 830, 113 N. W. 537, 
538; Gulf, C. & S. Ry. Co. v. Carter (Tex. Civ. App.) 25 S. W. 1023; 
Kansas City, M. & O. Ry. Co. v. Mayfield (Tex. Civ. App.) 107 S. 
W. 940, 941 ; Hays v. Crist, 4 Kan. 350, 351. There are also décisions 
that such damage may be so measured. Shotwell v. Dodge, 8 Wash. 
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337, 36 Pac. 254, 256 ; Galveston, H. & S. A. Ry. Co. v. Borsky, 2 Tex. 
Civ. App. 545, 21 S. W. 1011, 1012; Smith v. Chicago, Clinton & 
Dubuque Ry. Co., 38 lowa, 518, 521 ; Jones & Jones v. Cooley Lake 
Club, 122 Mo. App. 113, 98 S. W. 82. The majority of the décisions 
that hold that such damage may not be so measured adhère to the true 
rule that évidence of the value at maturity of the probable crop after 
the in jury, of the value of the injured crop at that time, and of the 
expense of fitting for market the portion of the probable crop that 
did not mature is compétent, and should be considered by the jury 
in determining the damage to the growing crop at the time of the in- 
jury. The only conceivable reason for the admission of such évidence 
to the jury is thereby to présent to them a basis, and often the best 
and the only substantial basis, for their finding of the damage to the 
growing crop at the time of the in jury, and the rational meaning as 
well as the aCtual efïect of thèse décisions is that the différence be- 
tween the values at maturity of the probable crop after the injury 
and the actual crop, less the cost of fitting for market the portion 
of the probable crop which did not mature does not alone fix the 
measure of the damage to the growing crop at the time of the injury, 
but that this amount, the probability at the time of the injury in view 
of ail the circumstances of each case, that this amount would hâve 
been realized by the owner if the injury had not been inflicted in addi- 
tion to his actual realization from his crop, ând the fact, if that be 
the fact, that the injury was inflicted some time before the time of 
the maturity of the crop should ail be considered by the jury, and from 
ail of thèse facts and circumstances, and not from this amount alone, 
they should find the amount of the damage which the owner sustained 
to his growing crops at the time of the injury. This is a reasonable 
and practical rule for the measurement of such damages. It is not 
in conflict with the gênerai current of authority, and it is a necessary 
and natural déduction from the established rule that the value at ma- 
turity of the probable crop, the value of the actual crop, and the ex- 
pense of fitting for market that portion of the probable crop which 
does not mature is compétent évidence for the jury to consider in 
determining the damage to the growing crop at the time of its injury. 
And in view of the continuance of the injury in this case to each sea- 
son's growing crop as a whole until that crop matured, and the time 
for harvesting and marketing had arrived, the court committed no 
error in its instruction to measure the damage by the différence be- 
tween the value of the probable crop and the value ôf the actual crop 
at that time, less the expense of fitting for market that portion of the 
probable crop which did not mature. 

[4] The next contention of counsel for défendant is that their 
motion for a directed verdict and their motion for a verdict for nom- 
inal damages only should hâve been granted because the plaintifï pro- 
duced no évidence of the cost of cultivating to maturity that portion 
of the probable crop which was prevented from maturing by the 
fumes of the smelter, and because the proof was that the damage to 
the crops was caused by the fumes from four smelters only one of 
which was operated by the défendant, and there was no substantial 
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évidence what part of this damage was causedi by the smelter the 
plaintiff operated. They daim that there was no substantial évidence 
of any definite amount of damages in this case because the proof was 
that the growing crops of apples, cherries, pears, and berries were 
destroyed long before the time of their maturity, and there was no 
substantial évidence what expense of cultivating thèse crops from the 
time when their destruction was patent until the time of their ma- 
turity was saved to the plaintiff by their destruction. Conceding that 
this was the proof and conceding that without such proof of expense 
the plaintiff was entitled to no damage on account of the destruction 
of thèse spécifie crops, the conclusion that there was no substantial 
évidence of damage in the case, and that the court should hâve di- 
rected a verdict for the défendant or should hâve limited the plain- 
tifï's recovery to nominal damages, does not follow. It does not follow 
because there was plenary proof that in 1904 the plaintiff carefully 
cultivated to maturity four acres of potatoes, that his crop would prob- 
ably hâve been 300 bushels to the acre if it had not been injured 
by the fumes from the smelters, that it was only 100 bushels to the 
acre, that the market value of potatoes at the time of their maturity 
was 60 cents per bushel, and that the expense of harvesting and mar- 
keting them was 10 cents per bushel. The expense of cultivating in 
the same way four acres of potatoes when they produce 100 bushels 
per acre is the same as when they produce '300 bushels per acre. Hère, 
therefore, was substantial évidence of facts from which the jury could 
lawfully find a definite amount of actual damage to the plaintiff's 
crop of potatoes in the year 1904. The record in hand contains similar 
évidence regarding the plaintiff's crops of potatoes in each of the 
years 1903, 1905, and 1906, and relative to each of his crops of lucerne, 
wheat, oats, and beets. The resuit is that the contention that there 
was no substantial évidence of a definite amount of damage to plain- 
tiff's crops because there was no évidence of the expense of culti- 
vating a few of them between the times of their respective destruc- 
tions and their maturities, is untenable, for the reason that there was 
ample proof that he had many other crops that he carefully cultivated 
to maturity and from which he obtained substantial returns, though 
much diminished by the fumes of the smelters, and it was as expen- 
sive to cultivate thèse crops to raise the less amounts they produced 
as it would hâve been in the absence of the fumes from the smelters 
to cultivate the land to produce the probable crops without the injury. 
[5] The proof was that the fumes of each of four smelters con- 
tributed to the injury to the plaintiff's crops. Thèse smelters were 
the United States, the Bingham, the Highlandl Boy, and the American. 
The plaintiff owned and operated the United States, and the othei 
three were owned and operated by strangers to this action. Was there 
any substantial évidence what part of the injury to the crops of the 
plaintiff was caused by the fumes from the United States? There 
was proof of the distance and direction of each of the smelters- from 
the plaintiff's land, that the United States and the Bingham were about 
a mile and a half westerly, the Highland Boy about two and one-third 
miles northwesterly, and the American about three miles northerly 
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from the plaîntîff's land. There was proof of the directions and du- 
rations of the winds during the growing seasons of the crops, there 
was testimony of witnesses that a larger part of the injury by the 
fumes from the smelters was inflicted by those from the United States, 
and there was the testimony of Prof. Jones, who had studied the 
effeet of fumes from smelters for 17 years, that the injuries to crops 
from such fumes decreased under Hke conditions inversely as the 
squares of the distances of the crops from the smelters, and there 
was testimony tending to show the portion of the injury to the plain- 
tiff's crops inflicted by the fumes from the smelter which the défend- 
ant owned and operated. Notwithstanding ail this évidence, counsèl 
for the diefendant argues that the plaintiflf might hâve proved the 
number of tons of ores smelted and the number of tons of sulphur 
thrown from the stacks of each of the smelters during the growing 
seasons of the four years under considération, and that he might 
thereby hâve presented accurate and reliable testimony of the propor- 
tion of the injury caused by each ojE the smelters. But the amount 
of sulphur thrown from the stacks of each of the smelters would not 
alone détermine the proportion of injury which the fumes from those 
respective smelters inflicted upon the plaintifï's crops. The amount 
of that injury would still be conditioned by the distances of the re- 
spective smelters from the land, by the directions and durations of 
the winds during the growing seasons, and by the humidity of the 
atmosphère. Moreover, the question hère is not whether or not the 
plaintiff produced the best or the most reliable, or ail the évidence 
of which this issue was susceptible. It is, Was his évidence, which 
is conceded to hâve been compétent and material, so slight, indefinite, 
and insubstantial that the jury could not lawfuUy be permitted to 
find from it the portion of the dlamage to the crops of the plaintiff 
which the fumes of the defendant's smelter caused? A careful reading 
and thoughtful considération of ail the évidence upon this subject has 
forced our minds to the conclusion that there was évidence upon this 
issue in this case so substantial and definite that the court below fell 
' into no error in submitting it to the jury. 

[3] In the second count of his complaint the plaintiff alleged that 
he resided on his land during the years 1903, 1904, 1905, and 1906 
with his family, that the dust, fumes, and gases from the defendant's 
smelter were unpleasant and distressing to him, his wife and family, 
and that they caused them great discomfort and impaired their health, 
and he prayed for damages on this account for the sum of $1,000 
arid recovered $50. On the trial of the case the court permitted the 
plaintiff to prove over the objection that he had no cause of action 
fçr any damages to his wife or family by reason of the alleged nui- 
sance, that she was made ill by it, and the court charged the jury 
that, if the plaintiff and if the members of his family living with him 
on the land were caused discomfort in the way of coughs and other 
aliments by the fumes from defendant's smelter, the company must 
respond in damages therefor; To this charge the défendant excepted 
on the groundi that it was not liable to respond to the plaintiff for 
the Personal discomfort of the members of his family and it spécifies 
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each of thèse rulings as error. They ptesent this question : May one 
whose résidence is made uncomfortable and unhealthy by a nuisance 
prove that his wife and other members of his family who lived with 
him therein were made uncomfortable. and ill thereby and recover 
damages therefor? Counsel for the company contend that the dis- 
comfort and illness of the wife is an injury personal to her, that 
und^r the statutes of Utah, where this cause of action arose, a hus- 
band cannot maintain an action for a personal injury of his wife 
(Comp. Laws Utah 1907, § 1201; Code §§ 2902, 2904; Musselman 
V. Galligher, 32 lowa, 383, 384; Long v. Pennsylvania R. R. Co. 
[C. C] 149 Fed. 598; Mosier v. Beale (C. C.) 43 Fed 358), and 
that, therefore, he cannot prove and recover any damages in an ac- 
tion for a nuisance which renders the résidence of himself and family 
unhealthy or uninhabitable because the nuisance makes his wife and 
children who live in it with him sick and misérable. But, conceding 
the premises, does the conclusion follow? Although a husband may 
not maintain an action for a personal injury to his wife, he may main- 
tain such an action for the conséquences to himself of such an injury, 
such as the loss of her services and the expense of médical atten- 
dance upon her. Matthew v. Railroad Co., 63 Cal. 450, 451 ; Mc- 
Devitt V. City of St. Paul, 66 Minn. 14, 68 N. W. 178, 33 L. R. A. 
601. 

The plaintiff's second cause of action in this case is not for the 
Personal injury to his wife and to the members of his family inflicted 
by the fumes of the smelter. It is for the direct injury those fumes 
inflicted upon him by rendering his home inconvénient and uncom- 
fortable and his wife and the other members of his family who were 
living with him ill and wretched. He had the right to live and to 
support his wife and family in his home upon his land. He had the 
right to breathe and to hâve his wife and family breathe air in and 
about his home, the pure air that was necessary to their lives, their 
health, and their comfort. Is it not an injury to him that this air 
was 80 polluted by noxious fumes and gases that it made his wife 
sufïocating and sick and his home, which he had established for the 
comfort of himself, his wife and family, an abode of misery? If a 
Etranger establishes and maintains a nuisance in the absence of the 
owner which makes the members of his family ill and drives thèm 
from his home, may he recover no damages because he was not phys- 
ically hurt? 

In Baltimore & Potomac R. R. Co. v. Fifth Baptist Church, 108 
U. S. 317, 328, 335, 2 Sup. Ct. 719, 27 L. Ed. 739, the church, a 
corporation, brought an action against the railroad company for dam- 
ages caused by the maintenance of an engine house and machine shop 
near its house of worship. The court charged the jury that it was 
doubtful whether or not the alleged nuisance had depreciated the value 
of the plaintiflf's property, but that, although the property had in- 
creased in value, the congrégation would be entitled to damages be- 
cause of the inconvenience and discomfort they had sufifered from the 
use of the shop, and that this discomfort was the primary considéra- 
tion in allowing damages in that action for the nuisance. This inr 
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struction was assailed because, in the language of counsel for the rail- 
road Company, "it told the jury it might assess damages against the 
railroad company on behalf of the church corporation for the personal 
inconveniences and discomforts sufïered by the individuals worship- 
ping in the church." But the Suprême Court sustained it and said ; 

"The plaintlff was entltled to recover because o( the inconvenience and 
discomfort caused to the congrégation assembled, thus necessarily tending 
to destroy the use of the building for the purposes for which it was erected 
and dedlcated. The property mlght not be depreclated In its salable or market 
value, if the building had been entirely closed for those purposes by the noise, 
smoke, and odors of the defendant's shops. It mlght then, perhaps, hâve 
brought in the market as great a price to be used for some other purpose. 
But, as the court below very properly said to the jury, the congrégation had 
the same right to the comfortable enjoyment pf its house for church purposes 
that a private gentleman has to the comfortable enjoyment of his own house, 
and it is the discomfort and annoyance in its use for those purposes which Is 
the primary considération in allowlng damages. As with a blow on the face, 
there may be no arlthmetieal rule for the estimate of damages. There is, 
however, an Injury, the extent of which the jury may measure." 

If a corporation may recover damages because the discomforts of 
individuals seeking to worship in its building tend to destroy the use 
of its church for the purposes for which it was erected, may not a 
householder recover damages because the discomforts of his wife and 
the other members of his family caused by a nuisance tend to destroy 
the use of his home and farm for the purposes for which he obtained 
and maintains it? The following authorities sustain the court below 
in its affirmative answer to that question : Pierce v. Wagner, 29 Minn. 
355, 13 N. W. 170; Friburk v. Standard Oil Co., 66 Minn. 277, 68 
N. W. 1090; Mills v. Hall & Richards, 9 Wend.' (N. Y.) 315, 316, 
24 Am. Dec. 160; Kearney v. Farrell, 28 Conn. 317, 73 Am. Dec. 
677; Missouri, K. & T. Ry. Co. v. Anderson, 36 Tex. Civ. App. 121, 
81 S. W. 781, 788; Story v. Hammond, 4 Ohio, 376; EHis v. K. C, 
St. J. & C. B. R. R. Co., 63 Mo. 131, 134, 21 Am. Rep. 436. And 
the conclusion is that the owner of a résidence which is rendered in- 
convénient, uncomfortable, and unhealthy as a home by the nuisance 
of sulphurous fumes and their products thrown upon it by another 
may prove and recover in an action therefor the damages he suflfers 
himself from the discomfort and sickness thereby inflicted upon his 
wife and the other members of his family who lived with him in his 
résidence, although he may not, and his wife alone may, maintain 
the cause of action for the direct personal injury to her. 

The judgment below must be affirmed, and it is so ordered. 



NORFOLK & W. RY. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit October 14, 1911.) 

No. 1,007. 

1. Evidence (§ 195*) — Use dp Model— IiicsTEATiON. 

In an action by the United States against a railroad company for vio- 
lation of the safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 
531 [U. S. Comp. St. 1901, p. 3174]), in opéra tlng a car with a defective 

•For other cases see same toplo & § numekk In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
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coupler, it was not error to permit a wltness In giving his évidence to 
ose a model o£ a sligtitly différent coupler not introduced in évidence 
as illustrative of the condition of the coupler in question. 

(Ed. Note. — For other cases, see Evidence, Cîent. Dig. § 680; Dec. 
Dig. § 195.»] 

2. Railroads (§ 254*)— Pbnalties— Evidence. 

In an action for penalty forr hauling a car with a coupler chain so kinked 
that it was necessai-y to go between tlie cars to operate the same, a ques- 
tion asked of a government inspecter on cross-examinatlon as to whether 
on another occasion he had not found a chain that appeared to be kinked 
in the coupler head, which, after being shaken by the lever, held the 
pin in proper position, and the witness then stated that it seemed to 
t)e an right, was properly excluded as irrelevant. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.*] 

3. Ratlboads (§ 254*) — Safety Appliakce Act— Govebnment Rules. 

Where government inspectors had inspected the railroad car in ques- 
tion to secure évidence of yiolatlon of the safety appliance act (Act 
March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 3174]), 
department rules requiring that ail inspections except those intended 
to secure évidence of the violation of the law shall be made after notice 
to thé foreman or other officiai of the mechanlcal department of the 
railroad company, or, in his absence, to the agent or other employé next 
In authority, etc., were inadmissible. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 254.* 
Duty of railroad companies to fumish safe appliances, see note to Fel- 
ton V. Bullard, 37 C. C. A. 8.] 

4. Rahroads (§ 229*) — Safety Appliance Law— Infobmation to Railboad 

Companies. 

A government inspector, examining railroad cars used in Interstate 
commerce to ascertain whether the railroad company Is complying with 
the safety appliance act (Act March 2, 1893, c. 196, 27 Stat. 531 [V. S. 
Comp. St. 1901, p. 3174]), Is under no légal obligation to Inform the rail- 
road company of détective cars. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

5. Teial (§ 260*) — Requested Charge- Instructions Given. 

In an action to recover a penalty for violation of the safety appliance 
act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p; 
3174]), an instruction that, if the uncoupUng chain on the car in question 
was so kinked in the coupler head that with reasonable effort a man 
could not operate the uncoupllng apparatus on that end of the car with- 
out going between the ends of the cars, then the car was not in the con- 
dition required by law, and, if the jury found from a prépondérance of 
the évidence that the car was hauled in such descrlbed condition, they. 
should answer the issue yes, properly covered a requested charge that, if 
there was a mistake of fa et as to the basis of the government's claim, 
défendant was entitled to recover. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 651-659; Dec. 
Dig. § 260.*] 

6. Trial (§ 260*) — Requested Charge— Insteuctions Given. 

In an action to recover a penalty for violating the safety appliance 
act (Act March 2, 1893, c. 196, 27 Stat. 531 [U. S. Comp. St. 1901, p. 
3174]), the court chargea that if the car in question was used in Inter- 
state commerce, but before startlng on its Interstate journey, after being 
loaded, it was carefuUy inspected aud the coupling apparatus was not 
ont of repair, and the uncoupliug chain was not kinked inslde the cou- 
pler head, then the jury should flud fer défendant, that, whlle the testi- 
mony of defendant's witnesses that the car was inspected on its journey 
was not of itself substantlve évidence as to the condition of the car when 
it left D., yet it was compétent to corroborate the testimony of defend- 

•For other cases see same topic & S numbeb in Dec. & Am. Dies. 1907 to date, & Rep'r Indexes 
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ant'B car Inspector, who testlfled that he Inspected the car at D., and 
tbat tlie CHaln was not kinked In the head of the coupler, nor out of re- 
palr at that tlme. Held, that stich Instruction covered a requested charge 
that thaUgb the chaln was kinked at the time the train was being made 
up at D., and before it left the yards, yet, if the kink had been loosened 
before the train pulled out, the verdict shouîd be for défendant. 

[Ed. Note.— For other easea, see Trial, Cent Dig. §i 651-659; Dec. 
Dlg. i 260.*] 

7. Railkoads (5 229*) — Sapett ' APf liance Act— Dutt or Railroad Oom- 

PANT:. 

The duty of a railroad Company to provide cars operated in Interstate 
commerce with automatic couplera, so that they may be coupled and un- 
coupled without operatlves going between the ends of the cars, and to 
keep such coupllng apparatus In operatlve condition, as required by 
Safety Appliance Act March 2, 1S93, c. 196, 27 Stat. 531 (U. S. COii>p. St. 
1901, p. 3174), as amended by Act March 2, 1903, e. 976, 32 Stat. 943 
(U. S. Comp. St. Supp. 1909, p. 1143), is not performed by an exercise 
of a hlgh degree of car© and diligence in keeping and maintaluing the 
appllances In proper condition and repalr so far as by reasonablt In- 
spection from time to tlme It can be reasonably done. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 229.*] 

In Error to the District Court of the United States for the Eastern 
District of North Carolina, at Raleigh. 

Action by the United States against the Norfolk & Western Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affiftned. ' 

Thls Is an action In debt begun by the United States to recover a penalty 
of $100 incurred by the défendant In hauling a car not equipped as provided 
In the safety appliance act of March 2, 1893, as amended by an act ap- 
proved March 2, 1903. The pétition chargea. In substance, that the défendant 
was a coinmon carrier engaged In Interstate commerce by railroad, and as 
such, on Ausust 28, 1908, hauled on its Une of railroad one car, to wit, its 
own No. 20370, containing Interstate trafflc, to wit, cobacco cousigned to a 
point without the state of North Carolina. It further alleged that on aaid 
date the défendant hauled sald traffie in sald car from Durham, in the state 
of North Carolina. In a northerly direction, when the coupliug and uucou- 
piing apparatus on the "B" end of the car was out of repalr and inoperatlve, 
the uûcoupling chain being kinked Inslde the coupler head on said end of 
sald caï, ^thus necessitatlug a man or men going between the ends of the 
cars. The défendant answered and admitted that it was a common carrier 
engaged In Interstate commerce, and that It hauled car N. & W. 20370 on the 
date alleged from Durham, In the state of North Carolina, and that thls car 
was used In thé movement of Interstate traffie, but denled that the coupllng 
and uncoupllng apparatus on thé "B" end of the said car was out at repair 
and inoperatlve as alleged In the pétition. On May 31, 1910, there was a 
triai of thlg case before a jury on the folio wlng issue: "Was the coupllng 
Chain on the 'B' end of N. & W. car No. 20370 kinked in the head of the cou- 
pler when sald car left Durham, N. C, on August 28, 1908, and Inoperatlve 
Bo that It required a man or men to go between the cars to couple and un- 
couple It, as IS alleged In the pétition?" The flnding of the jury was ii, the 
affirmative, upon which flnding judgjnent was en tered against the défendant 
In the SUm of $100. 

William A. Guthrie (Théodore W. Reath, on the brief), for plain- 
tiff in error. 

H. F. Seawell, U. S. Atty., and Philip J. Doherty, Sp. Asst. U. S. 
Atty. (Roscoe F. Walters, Sp. Asst. U. S. Atty., on the brief), for de- 
fendant in error. 

•For other cases see same topic €c § ncmeee in Dec. & Am. Uigs 1907 to date, & Rep'r Indexes 
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Before GOFF and PRITCHARD, Circuit Judges, and ROSE, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
[ 1 ] The first assignment of errer is to the effect that the court below 
erred in allowing the plaintiff the use of models of the CUmax and 
Tower couplers as a means of demonstrating his évidence while the 
govèrnment witness Cash was being examined concerning the condi- 
tion of the Major coupHng, the kind with which the car in question 
was equipped. The model in question was used merely for the purpose 
of aiding the court and the jury in ascertaining as to whether there 
was any defect in the coupler, and it was admitted by the govèrnment 
that this model was not exactly like the coupler attached to the car 
in question. It was not introduced in évidence, but the court permit- 
ted the use of the same to illustrate the condition of the coupler just 
as maps and drawings are used in the trial of ejectment suits. It was 
contended by the govèrnment that the chain was kinked in the coupler 
head, but there was no complaint as to the lock block. Mr. Cash, while 
on the witness stand, among other things, testified as follows : 

"Q. By means of this model you may explaln to the court and the jury just 
what condition you found th"» coupllng apparatus on the 'B' end of this car. 
A. We haven't hère a Majoi coupler, but eue of thèse Is known as the Cli- 
max and the other the Tower. The Major coupler is made more on this or- 
der, on the order of the coupler [indicatlng] and the chain had gotten kinked 
in this position [Indieating] in such a way that you coTildn't get it far enough 
either way to get it out, and It was perfectly rigld." 

Thus it will be seen that this model was used solely for the purpose 
of illustrating the exact condition of the chain at the time the inspec- 
tion was made. Where, in a trial like the one at bar, there is a ques- 
tion as to complicated machinery, it is compétent to use any model or 
drawing that may illustrate the condition of such machinery so as to 
give the jury a clear and distinct idea as to the nature and character 
of the defect in order that they may intelligently deal with the ques- 
tion that is submitted for their considération. 1 Wigmore on Evi- 
dence, § 791, contains the following statement as to the rule: 

"The use of models, maps, and dlagrams as modes of conveylng a witness' 
knowledge is iilustrated in manifold rulings, as well as In the daily practice 
of trials, eiting an instance In a trial in an English court. Watson's Trial, 
82 How. St. Tr. 125." 

Also in the following cases this rule is announced: Western Gas 
Company v. Danner, 97 Fed. 892, 38 C. C. A. 528 ; Southern Pacific 
Company v. Hall, 100 Fed. 760, 41 C. C. A. 50; Dobson v. Whisen- 
hant, 101 N. C. 645, 8 S. E. 126. We think the action of the court 
below in permitting the use of models merely for the purpose of illus- 
tration was not prejudicial to the rights of the défendant. 

[2] The second objection is to the efFect that the court below erred 
in sustaining the objection of counsel for the govèrnment to the fol- 
lowing question put to the govèrnment inspecter, Cash, on cross-exam- 
ination : 

"I ask you if on one of your visits (to Lynchburg yards) on an Inspection 
torur you dld not flnd a car whers the chain appeared to be kinked in the 
191 F.— 20 
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coupler liead, and if yon were not about to take a note of It when Mr. Clark 
and his assistant, Mr. Wingfleld (the company's inspecter), wIlo were présent 
on the yard, and if Mr. Clark did not take liold of tlie lever and by the lever 
alone shake the pin or chaln that held the pin in proper position, and you 
dld not thereupon say, 'Thls seemsi to be ail right' — not this particular car 
In question, but on another car?" 

This évidence, it appears, relates to a time and place différent from 
that alleged in the déclaration, and we cannot understand upon what 
theory it could hâve been offered as having any bearing whatever npon 
the issues involved in this controversy. In the first place, there is 
nothing to indicate what would hâve been the vàtness' answer, but 
in any event this testimony would not be compétent. The witness was 
being cross-examined, and it was purely within the discrétion of the 
court as to whether he should be required to answer the question, in- 
asmuchas it did not tend to throw light upon the issues raised by the 
pleàdings, and we think the court very properly excluded the same. 

[3] The next point relates to the refusai of the court to permit the 
défendant to introduce a pamphlet marked "A. H. G. C." containing 
the rules of the department upon the examination of witness Cash. 
That portion of the rules offered as évidence is in the following lan- 
guage: 

"I. In ail Inspections except in those Intended to secure évidence of viola- 
tion of the law, the inspector should make hlmself known to the foreman or 
other officiai of the mechanical department or in the absence of that officer, 
to the agent or other employé next in authority. In ail cases hâve name and 
title of such offlcer or employé included in report of inspection. Whenever 
practicable the officiai found in charge should be Invlted to accompany or 
send a représentative wlth the inspector, and the person so accompanying 
the inspector should hâve his attention drawn ta ail defects noted. The time 
of maklng, inspections is to be shown on each report. * » • 

"The object of those Instructions is to call the attention of inspectors to 
certain rùles to be observed in obtalning évidence upon which the govem- 
meut can successfully prosecute. Inspectors should enter upon the Investi- 
gation of every case in a spirit of f ai mess and with a désire to perform their 
whole duty as officiais of the government, directed to ald in the exécution 
and enforcement of the law." 

It is provided by the foregoing that in any inspection, except those 
intended to secure évidence of violation of the law, that the inspector 
should make himself known to the officer in charge, or, in the absence 
of the agent, the next officiai in authority, and, whenever practicable, 
the officiai found in charge should be invited to accompany or send 
a représentative with the inspector so as to hâve his attention called 
to any defects and the same noted. The next paragraph is explanatory 
of this rule, and, among other things, it is stated therein that the in- 
spectors must observe the rules under which they operate and enter 
upon every investigation with a spirit of fairness and a désire to per- 
form their whole duty as officiais directed to aid in the exécution and 
enforcement of the law. 

The real issue, as we hâve stated, in this case is as to whether the 
défendant violated the law by hauling over its road one of its cars the 
coupler of which was in defective condition. It should be borne in 
mind that at this time the witness was engaged in the performance of 
his duties at Durham, and was endeavoring to secure évidence of vio- 
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lation of the law, and the exception to the rule is to the effect that in 
such cases he is not required to make himself known. The witness 
testified that on that occasion he was seeking évidence of violation 
of the law, and, inasmuch as the évidence shows that the work in 
which he was engaged at that time brought him clearly within the 
exception of this rule, we fail to see how the rule and the instructions 
proposed to be introduced could hâve had any bearing upon the issue 
raised by the_ pleadings. Witness Cash, among other things, testified 
as f ollows : 

"Q. What was the purpose of your going to the yard of the Norfolk & 
Western that marning? A. To see whether or not the Norfolk & Western 
was complying wlth the safety appliance law wlth référence to their equip- 
ment." 

Inspector Cullinane also testified as follovi's: 

"Q. When you and Mr. Cash went there (to Durham, N. C, on August 28th, 
1908), you were making a gênerai Visitation to see whether or not you could 
flnd any violation of the safety appliance law? A. Yes, sir." 

Thus it clearly appears that the inspectors were acting strictly 
within the scope of their authority. Therefore the admission of this 
évidence would not hâve been compétent in any view of the case — not 
even for the purpose of impeaching the witness. He testified that 
they were looking for violations of the law, and, as we hâve stated, the 
rule clearly provides that in such cases the inspector is not required to 
disclose his identity. Therefore we think the ruling of the court below 
as to this point was eminently proper. 

[4] It is also insisted that the court below erred in granting an in- 
struction, at the request of counsel for the government, to the effect 
that the government inspector was under no légal obligation to inform 
the railroad company of defective cars. Congress by the enactment of 
the statute, by virtue of which this suit was instituted, evidently in- 
tended to hold the railroad companies to a high degree of diligence in 
equipping and maintaining their cars with the propeç safety appliances. 
If it is the intention of the law that when an inspector goes from place 
to place, and when he finds a car in a defective condition that it is 
his duty to notify the company of the same before the car is trans- 
ported, then it would be impossible to secure anything like a fair en- 
forcement of the law which penalizes the railroads for not properly 
equipping and maintaining their cars with safety appliances. 

In the case of United States v. Atchison & S. F. Railway Company, 
Kent's Index-Digest, 125, the court said: 

"Inspectors in the employ of the Interstate Commerce Commission are not 
required to Inform the employés of the défendant, when they make the in- 
spection of the cars sued upon, of the defects found in the appliances." 

Also in the case of the United States v. Chicago Great Western 
Railway Co. (D. C.) 162 Fed. 775, the court said: 

"The Inspectors for the government are not required to notify the em- 
ployés of the railroad company of existing defects préviens to or at the tlnie 
of movement of defective cars sued upon of the defects found in the appli- 
ances." 
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Under the cîrcumstances of this case, and in vîew of the require- 
ments of the statute, we think the court did not err in granting this 
instruction. 

[5] It is also urged that the court erred in refusing to grant instruc- 
tion No, 2, requested by the défendant. The instruction in question 
is in the f oUowing language : 

"If there is a mlstake of fact as to the basis of the charge, the défendant 
Is entitled to recover." 

In this instruction no particular fact is referred to as having any 
hearing upon the controversy that was then being considered by the 
jury. It is simply an abstract proposition of law unaccompanied by 
any explanation as to its relevancy to the facts then being considered 
by the jury. However, the court submitted to the jury an instruction, 
which, though not in the same words, substantially covered the point 
sought to be raised by the instruction ofïered by the défendant. This 
instruction reads as f ollows : 

"Tou are instructed that, If the uncoupUng chaln on ttie 'B' end of the 
car N. & W. 20370 was so kinked In the coupler head that with reasonable 
effort a man could not operate the uncoupling apparatus on said end of said 
car wlthout goring between the ends of the cars, then such car was not In the 
condition requlred by law. If you believe from a prépondérance of the évi- 
dence that said 'car was hauled out of Durham, in the state of North Caro- 
lina, on August 28, 1908, in such above described condition, then it is your 
duty to answer the issue 'Tes.' " 

Hère the court instructed the jury as to what constituted a viola- 
tion of the law, and further informed them that, if they failed to find 
as a fact by a prépondérance of the évidence that the car in question 
was hauled out of Durham at the time mentioned in the pétition, in a 
defective condition, it was their duty to answer the issue in favor of 
the défendant. The point sought to be presented in the prayer as re- 
quested by the défendant was substantially covered in the gênerai 
charge of the court to the jury. It bas been repeatedly held that 
where the court refuses a prayer, and then in its gênerai charge or 
in another prayer covers the point in question, even thoueh the court 
erred in refusing the prayer, that such error was not prejudicial, and 
therefore harmless. 

[8] It is contended by the défendant that the court erred in re- 
fusing to give instruction No. 8, which is in the following language : 

"The court further charges the Jury that even though you find from the 
évidence that the chain was kinked in the coupler at the 'B' end of N. & W. 
car No. 20370, on the yard of the défendant at Durham at the tinie the train 
was bèing made up and before it left the yard, aud while the goverament in- 
spectors found it and inspected it, yet, if the kiuk in the chain had become 
loosened and unkinked and righted before the train puUed out of the yard 
and left for Ijynchburg, then your verdict should be in favor of the défendant 
rallway conipany, and you should answer the issue accordingly." 

The question raised by this instruction was sufficiently covered by 
instructions Nos. 4 and 5 of the défendants, which the court had aU 
ready granted. Thèse instructions are as f ollows : 

"That if the jury flnd from the évidence that N. & W. car No. 20370, de- 
scribed in the pétition and admitted in the answer, was used in Interstate 
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commerce, but before startfng on Its Interstate Journey after being loaded at 
Durbam, N. C, with tobacco conslgned to Norfolk, Va., It was carefuUy In- 
spected at Darham, N. C, by a compétent railroad coupler inspector employed 
by the défendant railroad company for that purpose, and the coupling and 
uncoupling apparatus on tbe *B' end ol tbe car was not out of repair and 
was not Ifloperative, and the uncoupling chaln was not kinked inslde the 
coupler head on said end of the said car, then the jury should answer the 
issue joined in favor of the défendant, and acquit the défendant of the 
charge. 

"That while the testimony of the defendant's witnesses who were car In- 
spectors at Lynchburg, Va., and who testify that said N. & W. car No. 20370 
was inspeeted on its aforesaid joui'ney frora Durham, N. C, via Lynchburg, 
Va., to Norfolk, Va., it is' not by itself substantive évidence as to the condi- 
tion of the car when It left Durham, N. C, yet it is admitted as compétent 
évidence fo be duly considered by the jury tending to corroborate the testi- 
mony of the defendant's witness, Car Inspector S. D. Johnson, who testifled 
that he Insjiected this car at Durham, N. C, on the occasion complained of, 
and that the coupler chain was not kinked In the, head of the coupler, nor 
out of repair or inoperative." 

[7] It is also contended that the court erred in refusing to grant 
the instruction which raised the question as to the degree of diligence 
required to be exercised by railroad companies to constitute a corapli- 
ance with the safety appliance acts. The instruction in question is in 
the following language: 

"But after a railroad Company has performed such duty and equipped its 
cars with such automatie couplers, while the law requires the railroad Com- 
pany to exercise a hi^h degree of care and diligence in keeping and maln- 
taining such safety appliance In proper condition and repair, so far as by 
reasonable inspection from time to time it can be reasonably done, the law 
does not Impose upon a railroad company the duty of an absolute insurer as 
to the pérfect condition of such safety appliances at ail times and under ail 
conditions and cireumstances." 

This point was decided by the Suprême Court in the case of St. 
Louis & Iron Mountain Railway Company v. Taylor, 210 U. S. 281, 
28 Sup. Ct. 616, 52 L. Ed. 1061, also by this court in the cases of the 
Atlantic Coast Line Railroad Company v. United States, 168 Fed. 
175, 94 C. C. A. 35, and the Norfolk & Western Railway Company 
V. United States, 177 Fed. 623, 101 C. C. A. 249. In the case of the 
Atlantic Coast Line Railroad Company v. United States, this court, 
in ref erring to this phase of the question, said : 

"To sustain the contention of the défendant company as to the proper con- 
struction to be plaeed upon the provisions of this act would be to render the 
act nugatory, while, on the other hand, if we construe it In accordance with 
the well-established rules in such cases, we aflord life and vitallty to the law 
and thus glve expression to the législative will. In other words, if Congress 
had the power, in the flrst instance, to leslslate so as to regulate the conduct 
of rallroads for the protection of employés and in the Interest of the travel- 
ing public, then it must be admitted that it has not, in the passage of this 
law, transoended its limitation, and any construction short of holding the act 
to be absolute would leave undisturbed the situation as it existed prior to its 
enactment, and It would be diiïicult to imagine a state of facts upon which 
rallroads would be liable for a penalty or where an employé would be able 
to recover In an action instltuted to recover damages for Injuries incurred 
on account of fr'lure to perform the duties imposed by the statute. It was 
the manifest Intention of Congress, in the enactment of this statute, to re- 
quire ail common carriers engaged in interstate commerce to keep their cars 
and engines at ail times equipped with proper safety appliances. The degree 
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of aUigence requlred by the statute Is of the hlghest order, and the duty 
thus Imposed Is absolute and uncondltlonal. Therefore any fallure on tbe 
part of a rallroad eompany to comply with its requirements must necessarily 
subjeot tbe rallroad eompany to the penalty Imposed." 

The foregoing is in harmony with the récent décision of the Su- 
prême Court in the cases of E. M. Delk v. St. Louis & San Francisco, 
Railroad Company, 220 U. S. 580, 31 Sup. Ct. 61 7, 55 h. Ed. 590, 
and the Chicago, Burlington & Quincy Railroad Company v. United 
States, 220 U. S. 559, 31 Sup. Ct. 612, 55 L. Ed. 582, decided May 
15, 1911, expressly affirming the rule announced in the case of St. 
Louis & Iron Mountain Railway Company v. Taylor, supra. 

For the reasons stated the judgment of the lower court is affirmed. 



OORVALLIS & E. R. CO. v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1911.) 

No. 1,926. 

1. Eatlecads (§ 481*) — Fiées— Evidence. 

In an action by the United States against a railroad eompany to re- 
cover for loss of tlmber alleged to bave been burned througb defendant's 
négligence in permittlng inflammable material to aeeumulate on its right 
of way. In whieh flre was started from an engine and spread Into the 
tlmber on a forest réservation, a letter wrltten by a forest inspector to 
the secretary of défendant some time before the flre, Inclosing a report 
from a ranger as to the dangerous condition of the rlgbt of way, and 
asklng that it be remedied, was not inadmissible as a self-servlng déclara- 
tion, but was properly admitted to show actual notice to défendant of the 
condition referred to therein ; the fact being otherwise proved. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 481.*] 

2. Railroads (§ 481*)— Fikes— Actions— Evidence— Condition on Machinebt. 

On an Issue as to the condition of a locomotive alleged to hâve caused 
a flre on defendant's right of way beeause of its defectlve condition 
which permitted the escape of flre and sparks, the admission in évidence 
of the testimony of the flreman of defendant's machine shop as to- the 
condition of the engine both before the flre and after its return from the 
trip on which the flre occurred, the purpose being to show its condition 
before and at the time of the flre, was not prejudiclal error. 
[Ed. Note. — For other cases, see Railroads, Dec. Dig. | 481.* 
Liabillty of railroads for injuries by flre as afi'ected by management of 
locomotives, see note to Woodward v. Chicago, M. & St. P. Ry. Co., 75 
0. O. A. 598.] 

3. Damages (§ 217*) — Fikes— Instbuctions—Measure ou Damages. 

Instructions as to the measure of damages, In an action by the United 
States to recover for loss of tlmber from a forest réservation by flre set 
by a locomotive on defendant's raili'oad, consldered, and held without 
prejudiclal error. 

[Ed. Note. — For other cases, see Damages, Dec. Dig. § 217.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action at law by the United States against the Corvallis & Eastern 
Railroad Company. Judgment for plaintifï, and défendant brings er- 
ror. Affirmed. 

'Fox other cases see same tapie & i kumbeb in Dec. & Am. Digs. 1307 to date, & Rep'r Indexta 
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J. K. Weatherford, Wm. D. Fenton, Ben C. Dey, and James E. 
Fenton, for plaiiitiff in error. 
Walter H. Evans, Asst. U. S. Atty. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This action was brought by the United 
States in the court below against the Corv^llis & Eastern Railroad 
Company, which operated a road in the state of Oregon extending 
from Détroit to Yaquina, to recover certain alleged damages. The 
ground of the action was the alleged négligence of the railroad Com- 
pany by which certain fires were started, resulting in the alleged in- 
jury to certain timber belonging to the government. That timber was 
within the Cascade Forest Reserve, through which the railroad Com- 
pany had a right of way for its road. In the first of the two counts 
contained in the complaint the plaintiff alleged that the défendant 
Company negligently permitted inflammable material to accumulate 
upon its right of way, which, on or about July 23, 1906, was set on 
fire by fire falling from one of the defendant's locomotives, and which 
fire, so started, spread into the plaintiff's forest and bui'ned and de- 
stroyed its timber, of the alleged value of $100, for the recovery of 
which damage, together with alleged amounts necessarily expended 
by the plaintiff in preventing the said fire from further spreading and 
destroying other timber of the plaintiff, the latter sought to recover 
by means of its first count. 

The second cause of action counted on was based on a similar fire 
alleged to hâve occurred on the llth of August, 1906, by reason of 
similar négligence on the part of the défendant in respect to accumu- 
lation of inflammable material on its right of way, and also by reason 
of other and further négligence, in that the défendant company negli- 
gently permitted its engine to be out of repair, to be unequipped with 
apparatus to prevent the escape of sparks, cinders, coal, and fire, and 
to be placed in charge of unskilled employés, which engine, so con- 
trolled, and in that condition, started the fire of August 11, 1906, in 
the aforesaid inflammable material, which fire spread to the plaintiff's 
timber, burning and destroying the same to the extent in value of 
$9,828.50, which sum, together with alleged amounts necessarily ex- 
pended by the plaintiff in fighting that fire, it sought to recover by 
means of the second count of its complaint. 

The case was tried with a jury and resulted in a verdict in the 
government's favor for $4,422.28, for which sum, together with costs 
amounting to $724.21, judgment was entered against the railroad com- 
pany. 

In support of the présent writ of error, which that company sued 
out, it is contended that the court below erred in certain rulings re- 
specting évidence, and also in respect to instructions given and re- 
fused. 

[1] Much reliance seems to be placed by counsel for the plaintiff 
in error upon the point that error was committed in the admission in 
évidence of thèse two letters : 
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"Partland, Oregon, Apr. 24, 1906. 

"Tiîr. JtAn 'A. STiaw, Se(*'y Corvallls & Eastern R. R., Albany, Oregon— 
Dear Sir: Your rlght of way through the Cascade Forf^t Reserve In T. 10 
S. R. 5 E., Is reported by Ranger Harry G. Hayes as being In a very danger- 
ous condition as regards brush, débris, rottlng logs, and tles, and Is a menace 
to valuable tlmber owned by the govemnient on account of the liabiUty of a 
spark from an engine startlng a flre in this Inflammable material whlch migrbt 
resuit in great damage to other property by the spreadlng of forest Ares thus 
started, in the dry season. 

"I inclose a copy of his report made after mablng a Personal examination, 
and also a few kodak prlnts taken by hlm to verify his statements. 

"In view of thls dangerous condition of your rlght of way, I wlll ask you 
to take measures as socm as possible to clean up this rlght of way, and untll 
this Is aecompUshed, durtng the dry season to muintaln a flre pati-ol after 
each train. 

"Whlle such action on your part'cannot be compelled under the présent 
State or fédéral laws, yet It would seem advlsable for you to attend to thls 
matter, both on account of the gênerai good that would be accompllshed by 
removing the danger to ail property withln a considérable distance of your 
Une, and also for your own protection, as It is the opinion of the assistant 
United States attorney that damages could be collected for property de- 
stroyed through your negleet in leaving inflammable material on your rlght 
of way, and thiis producing a menace to nearby property. 

"I Inciose copy of the opinion of the assistant United States attorney in 
thls matter. 

"If thls rlght of way is not cleaned up by you In a thorough manner, and 
If a flre is started on account of negleet in not burning thls débris, etc., re- 
sultlng in damage to governnient tlmber, the government wlll at once take 
measures to recover full damages, on the grounds that the damage was eauscd 
by négligence on your part in allowing your rlght of way to be covered wlti 
inflammable material. which was a menace to the property of others. 

"Very truly yours, fSignedl D. D. Bronson, Forest Inspector. 

"[3 Bnelosures.]" 

"Aprll 26, 1906. 
"Mr. Daniel D. Bronson, Forest Inspecter, Customs House, City — Dear Sir: 
Yours of the 24th tnst. to hand relative to the condition of the rlght of way 
of the Cnrvallis & Kastern R. R. in township 10 south, range 5 east. I hâve 
sent thé corresj .Hidence to Mr. J. K. Weatherford, vice président of the Com- 
pany, who will take the matter up with our snperlntendeut. I wlll advise 
you as soon as possible in regard to what they will do relative to cleaning up 
the right of way. 

"Yours truly, John A. Shaw." 

The main ground of the objection to this évidence was that it con- 
stituted a self-serving déclaration. 

We do not tliink the objection has substantial merit. The letter 
of the inspector called the attention of the railroad company to a 
report made by a forest ranger as to the condition of its right of way, 
asked that suitahie measures be taken to rectify the reported wrong, 
and called atteniinnto possible conséquences. Even if inadmissible, 
we cannot see that it could hâve been prejudicial to the défendant 
company. Tliere was much positive testimony tending to support the 
contention of tlie government that the company permitted combustible 
material to accumulate upon its right of way, and, although a knowl- 
edge of the actuai condition of its right of way is by law imputed to 
the company, the calling of its attention to a report of the ranger that 
it was in that unlawful condition was rather to ihe benefit of the 
company than to ils injury. 
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[2] Based upon the rule that in actions for in jury caused _by al- 
leged defective machinery évidence of its subséquent altération or 
repair is incompétent to show that such machinery was defective 
beîore the happening of the injury, the plaintiff in error, by assign- 
ment, complains of certain testimony of the v^fitness Merle, who was 
foreman of the machine shop of the défendant comoany in which the 
engines -in question were kept when not in use on the road. We ex- 
tract f rom the record the proceedings on the trial covered by such as- 
signments : 

"Q. What was the condition, Mr. Merle, If you remember 1t, of the engines 
or engine whlch run up to Détroit at or about the 23d day of July as to its 
spark-arresting or flre-arresting devices and apparatus? A. After the engine 
belng repalred, and being examlned, and being reported several tlmes, I even- 
tually found the stack in bad condition. 

"Q. Who reported itî A. Mr. Simpson, the engineer. 

"Q. Who was heî A. He was running engines 1 and 2. We used to hâve 
two big engines and kept them for the east end of the run prineipally, and 
very seldom we would run a llttle engine on that run, because the work is 
heavy up there ; and he was the man referred to. 

"0. What report did he make? A. Weli, he made several reports. 

"Whereupon sald wltness further testlfled that thèse reports were made 
on the roundhouse work report book, the regular record of the company; 
that book was put there by the company. glven to hlm to put there for the 
englneers to make report on, and the englneers would make such reports on 
the return of each trlp, If he had any work to be done. Lots of times they 
had no work to be done, and they :1ust went rlght on home. Whereupon said 
witness was Interrogated and testlfled as follows: 

"Q. Now, do you remember whether or not Engineer Simpson made such a 
report on the day of this lire — yes, on the day of thls flre, or do you know? 
A Yfts R)r 

"Q. în this book? A. Tes. sir. 

"Q. After— on the return from the trlp after the fire? A. Well, he told me 
that they clalmed that they set flre. So that is ail î — that is as near as I 
can say from the date of the book — that It Is after the flre. 

"Mr. Fenton: I move to strike that out as incompétent and not responslve. 

"The Court: I will strike out the testimony as to the conversation wlth 
Simpson. 

"Whereupon sald witness further testlfled that the report book was misslng 
in 1908, in the fall of the year. He went over in the morning. The book was 
there the night before. He went over te see if the man on the run had re- 
ported any work, which he done every nlght ail the time he was there. Does 
not kuow what went wlth that book. It was taken out of there that night. 
The book is gone. Whereupon sald wltness was Interrogated and testlfled 
as follows: 

"Q. WlU you please state the condition you found that engine In after the 
July 23d flre, pùrsuant to the report made to you? A. After the engine was 
reported, I examlned the netting and stack. I told them it was pretty hot 
yet to examine — 

"Q. Never mlnd what you told them. Tell the jury what you found. A. I 
got up and examlned the engine wlth a torch. It was so hot you could not 
get in there, and the engine had to be used the next morning, and wlth a 
torch I could not see anything in the stack, because it was too hot to get 
your head down In there. I waited until about 8 o'clock, ti-ylng to flnd tlie 
master mechanlc, to report to him what had happened; and they asked mu 
if I could see anything. I told them, 'No,' and they allowed the engine to go 
out the next day. 

"Whereupon saîd witness testlfled that thls was after the fire. 

"Whereupon counsel for défendant moved to strike out ail of that, for the 
reasou tliat It is incompétent and immaterlal, and that any conversation the 
witness had, or what he told any other person, would not hâve any bearing. 
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"Whereupon the court sald: 

"The Court: The conversation he had would not be compétent In this case, 
but what he saw In the examinatlon of the engine would be compétent. 

"Whereupon sald witness further testlfied that he went eut on the foUow- 
Ing day. He reported the engine had thrown fire. Whereupon counsel for 
défendant moved to strike out that; whereupon the court- sald: Counsel asks 
you what yon dld, what you know by your examinatlon, not what somebody 
told you. Whereupon said wltness further testlfled as foUows: 

"They had to work at It the fallowing day and concluded to hold the en- 
gine and take the stack off the engine, and the barrel of the stack of this 
engine stands up maybe two feet on the Inslde, cannot tell how many niches, 
could figure it out on a blueprint map. It had no hole out In the bottom of 
the barrel of the stack to allow cinders to go Into the smoke box. The base 
of the stack to the top of the barrel was full of cinders, and they were hot. 
He got down on the floor and took ail thèse cinders out. Searched the net- 
ting and could not flnd anything wrong wlth the netting. Held the smoke- 
stack there ail that day untll late In the evening, walting for the master me- 
chaule to corne and look at it himself, to see If he could see anything wrong 
with it. He didn't come, and about 7 o'clocli that night he had the stack on 
and told them, and let the engine go out. It went out a few days and he 
had to look at It again. Complalnt made of the engine agaln. They con- 
cluded to take stack off and put another one on, and they done so, and shortly 
after this other engine that had this stack, it was reported, and he got uP 
on this engine and looked at the stack, and found between the casting of the 
trapdoor, where the man that had put the netting in didn't bave material 
enough to reaeh over to the flange, consequently he could take his rule by 
opening It two Inehes single thickness — two-foot rvile — and put it between the 
casting and the netting. He went to work and got some pièces of netting — 
the engine had to be used— and put in three différent pièces, he thlnks. They 
hâve six courses in that or more. The same stack went on the second engine. 
On that engine at that time he put them in and flanged them out, and that 
stack was ail right after that. Consequently he concluded there was trouble 
with the stack. He had taken that stack down before that and put two holes 
— had a machlnist drill two big holes In the barrel of the stack. First 
thought that was the cause, and after the holes were eut In, and made the 
same as the other stacks, there were still coniplaints made, and after that he 
located the trouble under that trapdoor between the lower casting of the 
trapdoor, the base, and the netting, and he fixed it. Was up at Breitenbush 
Springs after the second fire, talking about it, one thlng and another. It was 
after the second flre that he located that stack, but there was another stack 
reported on another engine afterwards, on two or three englues that run up 
there. Engine 2 was reported. It had been runnlng up there. Engine 1 was 
reported again and found in bad condition. 

"Whereupon said wltness was further interrogated and testlfled as follows: 

"Q. Now, on thèse examinations, what condition dld you find the ash pan 
of this engine InV That is, the apparatus underneath to — 

"Whereupon counsel for défendant objected to the same as incompétent, 
and as not pleaded. Whereupon sald wltness answered: 

"A. Mr. Walsh had come and asked me to look over the ash pans at that 
time, and we found the ash pan netting. After looklng at the stack and 
everythlng, he Insisted on looklng at ail the ash pans. They looked at engine 
l's ash pan, and the netting did not come up to the mud rim by two inehes — 
the pièce of netting. The ash pan is maybe from eight to ten inehes deep, 
and the netting came — it is bolted on wlth three bolts on the bottom of the 
ash pan, two bolts on the side. There was a space of two inehes. He looked 
through the wheel himself. He insisted on my puttlng a pièce of netting 
across. We did not boit it on, but sewed it on wlth wlre, and it remained in 
that way that season. 

"Whereupon said wltness further testlfled that there was nothlng between 
this nmd ring and the pièce of netting when the damper was open ; when it 
was shut the damper was closed. There was an aperture for the escape of 
sparks and coals — you could put your arm through it — the full length of the 
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ash pan, full width of It. In' one corner of that pan tbe ashès had accumu- 
lated ail around. They were kind of bot, and it bucked it up. He corked in 
asbestos, and kind of flxed It down. 

"Whereupon counsel for défendant moved to strike eut ail of tbe foregolng 
testimony referriug to tbe asb pan, as berelnbefore set out, upon tbe ground 
tbat same is incompétent and not pleaded, wbicb motion was overruled and 
exception allowed. 

"Wbereupon said witness further testified tbat be found a bole under tbe 
trapdoor eastlng and tbe stack, base of tbe trapdoor castlng and tbe netting. 
EWd not examine tbe stack dcor itself. Examined tbe netting and tbis under- 
neatb. It was a hard tbing to get to. There is no otber trapdoor except tbe 
one below tbere in tbe stack, in any of tbe netttngs and stack, tbere is only 
tbe one trapdoor in tbe netting. Tbe trapdoor is faced and set on it witb 
binges. The trip before tbat tbey found a bole in tbis netting. Tbis was tbe 
day before tbe flrst flre. It was tbe trip before be examined tbe netting, as 
near as he can remember, Immediately before tbe flre. The trapdoor netting 
was in bad order, and be repaired tbat tbere on tbe 23d or 24tb — it migbt 
bave been tbe 22d, it was tbe trip before that, tbe trip when it was reported 
for tbe flre. He repaired it when he examined it that time, repaired tbe trap- 
door before tbe flre." 

Passing the fact that the only ruling appearing in thèse proceedings 
against the plaintifif in error was that denying its motion to strike out 
the référence in the witness' testimony to the ash pan, we think no 
prejudicial error appears, since the évident purpose and scope of the 
évidence was to show the neghgent condition of the engine prior to 
and at the time of the fire. 

But one other question in the case calls for spécial mention, and that 
relates to the measure of damages. Counsel for the plaintiff in error 
con tends that instructions requested by him upon that subject were 
not sufïiciently and properly covered by the charge of the court, and 
further that, since the plaintiffs sought to recover only for timber 
burned and destroyed, the court was in error in referring in its charge 
to the land upon which the timber stood, and also in its référence to 
other timber of the government not burned or destroyed. The charge 
upon the point in question is as follows : 

"The measure of damages in tbis case is the différence, if any, between tbe 
value of this timber immediately before the fire, and immediately after. I 
think it probably can be assumed from the way the case bas been tried, and 
from the record in this case, tbat the value of this property consisted in the 
timber, and that tbe land, witbout the timber, is of no spécial value ; at least 
the évidence bas ail been directed to show tbe amount of timber destroyed, 
and Its value. Of course tbe land belongs to the government of the United 
States, and theye Is no law, I believe, under wblcb It could be disposed of, 
but there Is a law autborlzing tbe sale of timber from government reserves 
under certain conditions and restrictions, and therefore, in arrivlng at tbe 
damages, if any, sustained by the plaintiff, it will be your duty to take into 
considération the market value of the timber both burned and unburned upon 
the land immediately before and immediately after the flre, and tbe difl;er- 
ence between such market values, if any, will be the damage sustained by the 
plaintiff to tbis land and tbe timber thereon. You are autborized in arrivlng 
at tbis conclusion to take into considération tbe location of tbe land and the 
timber, its accessibillty to market, and tbe transportation facilities, the qual- 
ity of the timber, the eflîect of the burned timber upon tbe value of the other 
timber, adjacent to or surrounded by it, together witb ail the orther évidence 
In the case. To the sum wbicb you niay flnd to be the damage the plaintiff 
Is eutitled to recover on account of tbe destruction of tbis timber, you will 
add tbe amount tbat it expended, or tbe amount the testimony shows tbat it 
expended in fighting tbese fires and in preventiug them from spreading into 
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other and adjolning tlmter, and to this latter Item you wlll be Justlfled In 
adding Interest at 6 per cent., or the légal rate. 

"Now, In this, as in ail cases, It Is the duty of a party to reduce his dam- 
ages as much as can reasonably be done nnder the circumstances, and there- 
fore. If you believe from the testimony that, after this timbei- had been 
burned, It could hâve been dlsposed of by the government officiais for any 
sum — accordlng to what sum it could hâve been disposed of, if It had an op- 
poïtunlty to sell It — it was, I think, its duty t'o hâve done so and thus re- 
ducèd the damages ; but In determlning that question, and in examlning that 
View of the question, you wlll not overlook the fact aa to whether there is a 
market for the sale of tliis timber ; whether they had an opportunity to sell 
It; whether they could hâve disposed of It; and ail the circumstances that 
surrounded the location and condition of this particular timber now in eon- 
troversy. If thèse people could bave sold this timber — If there was a market 
for it, and they could hâve sold it and gotten something for It — it was their 
duty to do so, and reduce the damages. If, on the other hand, they could not 
sell It, there was no market for it, and no opportunity to sell it, they were 
not négligent in faillng to do so, and the government would be entitled to re- 
cover whatever damages It sustalned by reason of the flre. 

"I do not understand that one can negligently and carelessly cause a flre 
in a timber clalm belonglng to another, and then respond in damages to the 
full estent that the other snflfered by reason of that fact because the timber 
would, from a spéculative standpoint, be worth more money. Whether it is 
worth anything or not Is of course dépendent upon the market. After the 
timber Is kllled, the testimony in this case shows it wlll decay, and It will 
decay In a certalh length of time. Now, if during that time, before it de- 
cayed, there was no market for the timber, no opportunity to sell it, no means 
by which a man could get any money out of it, the fact that it may bave a 
spéculative market value ought not, It seems to me, to be a reason why the 
damages should be reduced, provlded the owner of the property exercised 
reasonable care and diligence and effort to dispose of the property and re- 
duce the damages to the smallest possible extent, and In that view you bave 
a right to conslder 'this question as It appears from the testimony in this 
case. * « • 

"Mr. Fenton: I think It but fair to your honor to call your honor's atten- 
tion to the Instructions that my Brother McCourt asked your honor to give, 
and which your honor gave on the subject of damages, where I think your 
honor used this expression, 'And the effect of the burned timber upon the 
value of the other timber adjacent to it,' in the last instruction. I think that 
is not pleaded, your honor, and, although my Brother McCourt insists upon 
It, I think I should call the attention of the court to it at this time. 

"Mr. McCourt: I don't remember that your honor gave It. I was going to 
éxcept because you didn't. 

"The Court: Gentlemen, thèse Instructions were submltted by the eounsel, 
and It may be that in reading them I read more than I Intended to. My at- 
tention bas been called by Mr. Fenton to the fact that. In instructlng as to 
the measure of damages, I sald you might take Into considération the effect 
the burned timber would bave upon the other timber standing adjacent. I 
did not intend to give that Instruction. The question for you to détermine Is 
the Injury to the timber that was destroyed." 

While the instruction given by the court to the jury in respect to 
the duty of the plaintiflf to minimize its damage by the sale of the 
damaged timber, if possible, was not as clear as it might hâve been 
made, still we are of opinion that the jury must hâve understood there- 
f rom that that duty devolved upon the plaintiff, and that the effort 
to do so must be reasonable as to time as well as in ail other respects. 

[3] Nor do we think the contention of the plaintiff in error that 
the jury was left by the instructions to consider, in arriving at its ver- 
dict, damage to other timber of the plaintiff than such as was burned 
or destroyed, and to consider damage to the land upon which the 
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timber stood, îs well founded. The record shows that at the close of 
the court's charge the counsel for plaintiff in error made objection to 
that clause thereof which reads, "And the effect of the burned timber 
upon the value of the other timber adjacent to it"; but counsel made 
no other or further objection, which he should hâve donc if he had 
any. In rcsponse to the objection that was made, the court said to 
the jury: 

"Gentlemen, thèse Instructions were submltted by the counsel, and It may 
be that In reading them I read more than I Intended to. My attention has 
been called by Mr. Fenton to the fact that, In Instructlng as to the measure 
of damages, I said you mlght take into considération the effect the burned 
timber would bave upon the other timber standing adjacent. I did not In- 
tend to give that Instruction. The question for you to détermine Is the In- 
jury to the timber that was destroyed." 

The court thereby limited the considération of the jury to the tim- 
ber that was destroyed, and, in our opinion, sufficiently instructed 
them as to the law governing the case. 

The judgment is affirmed. 



PANTAGES V. GRAUMAN et al. 

PANTAGES THEATER CO. T. SAMB. 

(Circuit Court of Appeals, Nlnth Circuit October 2, 1911.) 

No. 1,967. 

1. Spbciïic Peefoemance (§ 75») — Conteacts Enfobceablb— Contbacts ïae 

CONTIKUOUS ACTS DUBING LONG PERIOD. 

Equlty wlll not award spécifie performance where the duty to be en- 
foTced Is continuons and reaches over a long perlod of tlme, requiring 
constant supervision by the court. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. S 210 ; 
Dec. Dig. § 75.» 

Spécifie performance of contracts requiring performance of contlnuous 
acts, see note to Berlinger Gramophone Co. v. Seaman, 49 C. C. A. 103.] 

2. SPECinc PKBrOBMANCK (J 6*) — CoNiBACTs Enfoecbablk— Want or Mu- 

TUALITT. 

By a wrltten contract défendant agreed to sell, and complalnant to buy, 
one-half the capital stock of an amusement company organized by défend- 
ant for the purpose orf eonductlng a new tlieater In San Francisco, which 
had been leased for 10 years. Oomplainant was to pay $50,000 for the 
stock, one-fourth in cash and the remalnder from hls share of the profits. 
He also bound hlmself inter alla that the amusement company should 
be entitled for 10 years, on terms stated, to the first call on vaudeville 
acts and performances booked In San Francisco by a theater company 
In which he owned a majority of the stock. Held that, construing the 
contract In vlew of the central purpose of the parties to secure and con- 
duct a playhouse and furnlsh entertalnments therein as a business ven- 
ture, such two provisions of the contract were corrélative and not sever- 
able, and that, slnce the agreement of défendant to furnlsh the perform- 
ances of his company for 10 years to the amusement company was one 
which a court of equlty could not speclfically enforce, It would not de- 
cree spécifie performance by défendant. 

lEd. Note. — For other cases, see Spécifie Performance, Cent Di«. f§ 
9-11; Dec. Dig. § 6.*] 

*For other cases see same toplc & 3 NCUBSii In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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3. SPECiric Pebformance {§ è*)— Contbacts Not EnfoeCeable— OrrEB to 
Peeform:. 

Where a contract when executed Is not speelfically enforceable against 
one o£ the parties, he cannot by subséquent performance of those condi- 
tions that could not be speelfically enforced put himself in a position to 
demand spécifie performance against the other party. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dlg. §1 
9-11 ; Dec. Dlg. § 6.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of CaHfornia. 

Suit in equity by Alexander Pantages and the Pantages Theater 
Company against David J. Grauman, Sid Graiiman, New Yoric & San 
Francisco Amusement Company, David Grauman and Sid Grauman, 
copartners, doing business as David J. Grauman, Claus A. Spreckels, 
and Rudolph Spreckels, executors of the last will of Claus Spreckels, 
deceased, and Maurice Asher. Decree for défendants, and com- 
plainants severally appeal. Affirmed. 

The appellants, as plalntlfCs, liistituted this suit to compel the spécifie ob- 
servance and performance on the part of défendants of a certain agreement 
entered Into October 20, 1909, between Alexander Pantages of the flrst part 
and David J. Grauman of. the second part. The agreement is as follows: 

"That the party of the second part will sell and party of the flrst part 
will buy ten thousand shares, belng flfty per cent, of the capital stock of 
the New York & San Francisco Amusement Company, at the agreed prlce of 
flfty thousand dollars ($50,000), payable as follows: 

"Twelve thousand five hundred dollars ($12.500) cash to be pald when said 
stock bas been properly assigned and placed in escrow with some substantial, 
bank or trust Company In the clty of San Francisco. The remalning thirty- 
seven thoijsand five hundred dollars to be pald therefor Is to be retalned out 
of the net earnings or profits an said ten thousand sharep or fifty per cent. 
of said capital stock. 

"It Is agreed that stock shall be transferred free and clear of ail liens and 
Incumbrances and on which party of the first part will not be subject to 
any further liability or assessment thereon. 

"Party of the flrst part belng the owner of a large majorlty of the capital 
stock of the Pantages Theater Company, hereby agrée that said New York 
& San Francisco Amusement Company shall be entitled to and hâve the first 
call on the vaudeville acts or performances whlch it shall or may book in the 
clty of San Francisco and known as the Pantages Circuit Acts, for a term 
of ten years from the date of the openlng of the theater, whlch is to be man- 
aged and controlled by said New York & San Francisco Amusement Company. 

"The parties hereto shall bave equal représentation on the board of dlrec- 
tors of said New York & San Francisco Amusement Company, and it is agreed 
that Sid Grauman shall be gênerai manager thereof as long as he shall prove 
satlsfactory to said corporation. 

"For the furnishing of the vaudeville acts as heretofore provided for, It Is 
agreed that said New York & San Francisco Amusement Company shall pay 
a franchise of five thousand dollars ($5,000) per year to the Pantages Theater 
Company, which shall be payable in weekly Installments of nlnety-six dollars 
and nineteen cents ($96.19) each, and it is further agreed that an afii^ltional five 
per cent, commission be deducted from the salary of each of the acts or actors 
while this agreement shall be in force, unless otherwise authorized by the Pan- 
tages Theater Company, and shall be pald by said New York & San Francisco 
Amusement Company to said Pantages Theater Company. 

"It is' agreed that the parties hereto shall equally advance or pay any 
sums necessary in furnishing the said theater. 

"Party of the first part, as manager aforesald and owner of the majorlty 

'For other cases see same topic & § number iç Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the capital stock of the Pantages Theater Company, agrées that In the 
event of the sale or transfer of said stock, that such transfer or sale shall 
be subject to ail the obligations of its contract to furnish the talent of the 
Pantages Vaudeville Circuit to said New York & San Francisco Amusement 
Company as heretofore provided for. 

*'It is agreed that party of the flrst part shall hâve the right to at ail 
times hâve a représentative who shall confer with the manager of said theater 
to be operated by the New York & San Francisco Amusement Company. 

"In the event either party hereto should at any time désire to sell his 
capital stock or any portion thereof, then the other party shall bave the flrst 
option to purchase the same at the original cost thereof to each party." 

The Mil allèges, in so far as it is essentlal to an understanding of the 
controversy, that David J. Grauman and Sld Grauman are copartners doing 
business under the firm name of David J. Grauman; that the New York & 
San Francisco Amusement Company Is a corporation with an authorized cap- 
ital stock of $200,000, divided into 20,000 shares, with a par value of $10 
each; that 10,000 shares of stock hâve been issued to Sld Grauman, 9,999 
shares to David J. Grauman, and 1 share to Maurice Asher, the attorney for 
the Graumans, who holds the same as trustée only to enable hlm to act as 
a director In the corporation; that David J. Grauman in entering into the 
agreement with Pantages was acting for the copartnership; that some time 
prior thereto, namely, on August 4, 1909, the défendant David J. Grauman. 
acting for said copartnership, entered into an agreement with Claus A. and 
Rudolph Spreckels, exeeutors of Claus Spreckels, deceased, whereby the 
Spreckels agreed to construet a certain building on Market street, in San 
Francisco, designed In part for theater purposes, and David J. Grauman to 
lease the same for a term of 10 years, under certain conditions and re- 
strictions, and that Grauman, acting for the copartnership, bas, as plaintifCs 
believe, assigned the said agreement to the amusement company; that Alex- 
ander Pantages is engaged in the business of ownlng, leasing, and conducting 
theaters, and managing and presenting theatrical performances, and that the 
location of said building is peculiarly adapted for theatrical purposes ; that 
the défendants Grauman, though often requested, hâve refused and now refuse 
to perform thelr part of the agreement with Pantages ; that on March 12, 
1910, Pantages tendered to David J. Grauman $12,500, also an ofCer on his 
part to perform ail the terms and conditions of the agreement required to 
be performed, together with an agreement duly executed by the Pantages 
Theater Company, whereby said company obligates itself that the amusement 
Company shall hâve the flrst call on ail theatrical acts or performances known 
as "Pantages Circuit Acts," whlch the said theater company shall or may 
book in the clty of San Francisco for the said term of 10 years; that Pan- 
tages furthermore tendered to the amusement company a like agreement on 
the part of the theater company; that the considération moving to Pantages 
in said agreement was the obtaining of a one-half Interest in the amusement 
company; that, if the said 10,000 shares of stock cannot be transferred as 
agreed, plaintlffs can be compensated by the conveyance to them of a one- 
half interest In said theater and the lease thereto; that, as plaintlffs are 
informed and believe, the Graumans Intend selling the stock whlch they 
agreed to sell to Pantages, and the amusement company intends, unless re- 
strained, to assign the agreement with Spreckels' exeeutors to some person 
unknown to plaintifCs. 

The prayer is for an injunction against transferrlag said stock or assigning 
said agreement or the lease therein provided for, and for a spécifie perform- 
ance of the agreement on the part of the Graumans, or that, if it be found 
Impractlcable to decree a spécifie performance of the agreement, then that 
Spreckels' exeeutors be required to exécute a lease to an undivided one-half 
of said building to Pantages for the term specifled. 

Subsequently a supplemental bill of complaint was filed settlng forth that 
the Graumans, were threatening to sell the remaining one-half of the capital 
stock of the amusement company in disregard of Pantages' fîrst option thereon 
to purchase, that Pantages bas declared his élection to purchase on the terras 
stipulated, and prays, further, that the court require a transfer of said stock 
also to Pantages. 
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Demurrers were In due season Interposed to thèse two bllla of compTaInt 
by the défendants other than the Spreckels' executors, which, on hearing, were 
Buatalned by the circuit court, and decree entered dismlssing the cause. The 
appeal Is from sucb decree. 

Charles S. Wheeler and Nathan Moran, for appellants. 
Garret W. McEnerney, Walter Rothchild, Charles W. Slack, 
Charles L. Cushing, and O. K. Cushing, for appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOLr 
VERTON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
The honorable Circuit Court sustained the demurrers and dismissed 
the bills of complaint on the ground of a want of mutuality in rem- 
edy upon the agreement which forms the basis of the suit. While 
this court is not confined in its investigation to the one ground con- 
sidered, we hâve concluded that it is determinative of the cause. The 
solution of the problem dépends in large measure upon à proper ren- 
dition or construction of the agreement between Pantages and Grau- 
man. If jt be conceded, as it must be in view of the demurrers, that 
David J. Grauman assigned his lease with Spreckels' executors to the 
amusement company, and that such fact was an inducement for en- 
tering into the agreement in question, it may as well be premised that 
the purpose of the agreement was to give the parties an equal interest 
in the amusement company's theatrical business, in which it purposed 
engaging. One-half the amount of money required to be advanced 
by Grauman to enable him to carry the lease was to be repaid to him 
under the agreement. This probably accounts for the suggestion of 
the cash payment. The balance of the purchase price, it will be noted, 
is to be paid to Grauman out of the net profits of the 10,000 shares of 
the capital stock of the amusement company agreed to be sold to 
Pantages.'v In other words, Pantages' stock was to pay for three- 
fourths of its agreed value from its net earnings from the theater 
business. 

Further than this, it will prove of assistance to outHne what the 
agreement is in its ultimate analysis. It is as f ollows : 

(1) Grauman agrées to sell and transfer to Pantages 10,000 shares, 
being 50 per cent, of the capital stock of the New York & San Fran- 
cisco Amusement Company, free and clear of ail liens and liability 
to assessment. 

(2) Pantages agrées to pay $50,000 for said stock, as follows : $12,- 
500 when the stock is assigned and placed in escrow with some sub- 
stantial bank in San Francisco, and $37,500 to be retained out of the 
net earnings or profits of his stock. 

(3) Pantages agrées that the amusement company shall be entitled 
to, and hâve the first call on, the vaudeville acts or performances 
which the Pantages Theater Company shall or may book in the city 
of San Francisco, and known as the "Pantages Circuit Acts," for a 
:erm of 10 years from the date of the opening of the theater which is 
to be managed by the amusement company. 

(4) Pantages agrées that, in the event of the sale or transfer of his 
stock, the same shall be subject to ail the obligations of the theater 
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company's contract to furnish talent of the Pantages vaudeville cir- 
cuit to the amusement company. 

Further, it was mutually agreed: (1) That the parties to the agr ce- 
rnent shall hâve equal représentation on the board of directors of the 
amusement company. (2) That Sid Grauman shall be the gênerai 
manager of the amusement company so long as he shall prove satis- 
factory to the corporation. (3) That the parties shall eqùally ad- 
vance the money necessary in furnishing the theater. (4) That Pan- 
tages shall hâve the right at ail times to hâve a représentative to con- 
fer with the manager of the theater to be operated by the amusement 
company. (S) That, in the event either party should désire to sell 
his capital stock, the other shall hâve the first option to purchase at 
the original cost to the holder. 

Now, it is urged "tvith much emphasis that the agreement is sever- 
able ; that the principal and essential conditions thereof consist in the 
first two stipulations, namely, that Grauman agrées to sell the stock 
and Pantages to pay the specified considération therefor, and that ail 
the other stipulations are merely subsidiary to the main agreement, 
and ought to be so treated in determining whether spécifie perform- 
ance should be decreed. In this relation it is furthermore insisted that 
the stipulation entitling the amusement company to the first call on 
the vaudeville acts or performances to be booked in San Francisco by 
the theater company is in purpose and efïect an undertaking on the part 
of Pantages to secure an agreement or obligation on the part of the 
theater company with the amusement company that it will furnish to 
the latter company the theatrical attractions specified. In other 
words, Pantages' agreement in this regard is not a personal covenant 
with the amusement company that it shall hâve the said theatrical at- 
tractions, but that he will procure the Pantages Theater Company to 
enter into such a covenant with the amusement company, and that he 
would fully acquit himself of his undertaking by procuring the 
theater company to enter into such a covenant or obligation with the 
amusement company. 

The initial and central purpose of the parties being, as previously 
observed, to secure a playhouse and to manage and conduct the same 
as a business venture for the profits obtainable, it was most natural 
that provision should be made for obtaining theatrical attractions. 
This was donc in a measure by providing that the amusement com- 
pany should hâve the first call upon the theater company for the acts 
and performances that the latter should produce upon its circuit in 
San Francisco. In this Pantages had an interest of his own, or of his 
theater company, to subserve, for the company was to receive a con- 
sidération for granting the privilège of a first call upon its theatrical 
productions on the circuit. In what way, then, can it be said that this 
stipulation or covenant is separable or severable from the main agree- 
ment? It is tantamount to an undertaking to furnish the amusement 
for a concern organized and created to produce amusement for pub- 
lic entertainment. Were it not that Pantages was willing to make 
provision, in part at least, for a supply of theatrical talent, the Grau- 
mans would probably not hâve consented to enter into the agreement at 
191 F.— 21 
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ail, whîle it îs quite clear that the f àct that Pantages would be enabled 
to furnish such talent was an inducement for him to enter into the 
business venture. So it would seem that the provision for supplying 
the theatrical talent for conducting the business of the venture is in- 
separably connected with the very organization of the business con- 
cern itself, and could in no way be treated as subsidiary to the main 
agreement. If the corrélative agreement for the sale and payment 
for the stock is to be performed, it is also essential to the business 
venture that the theatrical talent shall be supplied, and it would work 
an injustice to require a performance of the former without at the 
same time requiring an observance- of the latter obligation. 

Nor can we agrée with counsel that the undertaking of Pantages is 
to procure the Pantages Theater Company to agrée to supply the tal- 
ent. It is, in effect, a covenant on his part that the amusement Com- 
pany shall be entitled to the first call on ^he talent that the Pantages 
Theater Company shall produce on its circuit in San Francisco. The 
recitation that Pantages is the owner of a large ma jority of the cap- 
ital stock of the Pantages Theater Company is matter of inducement 
only for the covenant. That being the case, he is willing to agrée that 
the amusement company shall hâve the first call on the performances 
to be produced by the theater company on its circuit. The language 
of this clause is so clear and explicit that there can be no mistake about 
its meaning. It seems to be thought that there should be something 
implied hère which would carry the idea that Pantages was to secure 
the agreement of his theater company to furnish the amusement 
talent, and that his obligation ended there. The idea cannot be in- 
terpolated, however, without literàlly reading into the clause some- 
thing that is not there. Pantages and the theater company are two 
entirely différent entities, and, if it were intended that Pantages should 
secure the theater company to agrée to furnish the amusement talent, 
the idea could hâve been as easily expressed as the one that was put 
into the agreement. Not having been so expressed, the clause can be 
given no such intendment. True, a subséquent clause of the agree- 
ment would seem to imply that the theater company had entered into 
a contràct, or would, to furnish theatrical talent to the amusement 
company, but it is perfectly consistent with the former clause if thç 
theater company had agreed with Pantages to furnish the talent for 
the amusement company. The language of the clause is "its con- 
tràct," but it does not specify with whom or what company. Nor 
does the fact that the considération. for furnishing the talent is made 
payable to the theater company change the rendering. Such a thing 
may well be, and yet the theater company be in no wise obligated to 
the amusement company to furnish the talent. While it is believed 
thât the further mutual agreements as denominated in our analysis 
are, in the main at least, inséparable from the agreement itself, yet 
with our view of the coritroversy it is unnecessary to décide as to 
those at this time. 

The légal inquiry remains, which is whether the agreement is sus- 
ceptible of enforcement by spécifie performance on the part of Pan- 
tages to require the deposit for transfer of the stock on the part of 
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the Gràumans, one or both of them. It is a fundamental principîe 
that spécifie performance of a contract will not be decreed unless it 
can be rendered obligatory upon both parties. lii other words, the 
remedy must be mutual; otherwise, it cannot be invoked. Marble 
Co. V. Ripley, 10 Wall. 339, 19 L. Ed. 955 ; Firth v. Ridley, 33 Bea- 
van's R. 516;- Shubert v. Woodward, 167 Fed. 47, 92 C. C. A. 509; 
Duff V. Hopkins (D. C.) 33 Fed. 599, 608; Pullman Palace Car Ca 
V. Texas & Pac.R. Co. (C. C.) 11 Fed. 625. Nor, it is held, will the 
remedy avail unless both parties at the time the contract is executed 
hâve the right to resort to equity for its spécifie enforcement Norris 
V. Fox et al. (C. C.) 45 Fed. 406. The principîe has been carried 
into the statutes of California, and is enforced by its courts. Pacific 
Electric Ry. Co. v. Campbell- Johnston, 153 Cal. 106, 94 Pac. 623. 
Furthermore, equity will not interpose to en force a part of a contract, 
unless thàt part is clearly severable from the remainder; its aim and 
purpose being to do complète justice. Ogden v. Fossick, 45 Eng. Re- 
port, 1249; Ross v. Union Pacific Ry. Co., Fed. Cas. No. 12,080; South 
Wales Railway Company v. Wythes, 69 Eng. Rep. 422; Merchants' 
Trading Co. v. Banner, L. R., 12 Eq. Cas. 17; Gates v. Gamble, 53 
Mich. 181, 18 N. W. 631. It is otherwise, of course, where the par- 
ties hâve contemplated a piecemeal performance. Odessa Tramways 
Co. V. Mendel, L. R., 8 Ch. D. 235. So, where two parts of a contract 
are distinctly separable, it is said: 

"There Is no reason why one should not be enforced speciflcally, and the 
plaintiff compensated in damages for the breach of the other." Adams v. 
Messinger, 147 Mass. 185, 190, 17 N. E. 491, 496, 9 Am. St. Rep. 679, 

It would follow that, if the contract were severable, the plaintifï 
might hâve spécifie performance, while the défendant would be re- 
mitted to his action in damages. Croome v. Lediard, 2 My. & K. Ch. 
R. 252; Minneapolis & St. h. Ry. Co. v. Cox, 76 lowa, 306, 41 N. W. 
24, 14 Am. St. Rep. 216; Lawrence v. Saratoga Lake R. Co., 36 Hun 
(N. Y.) 467. 

[1] So equity will not award spécifie performance where the duty 
to be enforced is continuous and reaches over a long period of time, 
requiring constant supervision by the court. Pacific Electric Ry. Co. 
v. Campbell- Johnston, supra. And cases are not wanting where spé- 
cifie performance of contracts to convey has been decreed, leaving 
the grantor to his remedy at law upon covenants stipulated to be en- 
tered into on the part of the grantee. Thus, where the exécution of a 
deed with covenants is the substantial part of an agreement, or where 
its exécution would place the party entitled to it in a more favorable 
position for protecting his rights at law, a court of equity will decree 
the exécution of the deed without regard to whether the covenants 
are such as will be decreed to be specifically performed. "But," says 
the Suprême Court of Missouri (Pomeroy v. Fullerton, 113 Mo. 440, 
456, 21 S. W. 19, 23), "that a court of equity might go thus far in 
compelling the plaintifE to perform his contract would not relieve the 
contract from the objection of want of mutuaHty; the covenants 
themselves being of such a character as to be incapable of being spe- 
cifically enforced in equity, if the thing covenanted to be donc, and not 
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tlle-dee4, farms the substantial part Of the coilsideration for which the 
défendant agreed to part With the title to his property, unless the par- 
ties themselves had provided other means effective ta secure the per- 
formance of such covenants.'' So it was held in that case that, as 
the coveijaat provided for forfeiture and réversion of the premises if 
not observed, the remedy which the parties themselves -had provided 
was adéquate, and theref ore that the vendor sbould be required to 
perform by executing the deed- To a Uke purpose is Madison Ath- 
letic Ass'n;v. Brittin, 60 N, J. Eq; 160, 46 Atl. 652. 

[2] It remains to apply thèse principles to the présent controversy. 
As bas been observed, the chief purpose of the agreement was to per- 
fect an arrangement for engaging in the theatrieal business. It was 
necessary to hâve a playhouse. This seems to hâve been adequately 
provided for. It was, furthermore, necessary to secure theatrieal 
talent, and the parties stipulated for that. But it rests in the agree- 
ment of Pantages that the amusement company shall be entitled to the 
first call upon the vaudeville acts and performances to be booked by 
the theater company in San Francisco. This agreement on the part 
of Pantages is a continuing affair, to drift over a period of 10 years, 
and, while the considération to be paid for the acts and performances 
is an inducement for the theater company to provide the same, yet the 
covenant of Pantages is not such a one as equity can or will require 
to be specifically performed, as it will not interpose to take care that 
Pantages shall require the theater company to furnish the stipulated 
talent to the amusement company continuously throughout the entire 
time designated, And counsel seems to concède that this would logi- 
cally be the case if the rendition of the agreement were that Pantages 
should himself see that the theater company furnished the talent, and 
not that he should procure the agreement of the theater company to 
that eff ect, for he says : 

"If that cootract Is not specifièaUy enforceable— and I dare say It Is not— 
nelther is any contract specifically enforeeable which calls for one party to 
furnish theatrlçal talent. If it is broken, the remedy wUl be at law. * * • 
But what of it? Ail that we agreed to do was to provide that contract We 
hâve provided the contract." 

[3] We are of the firm opinion, however, that the agreement does 
not bear the interprétation that counsel contends for, and hence, the 
premise being erroneous, his conclusion would fail. The procuring 
of the agreement to be executed by the theater company to provide 
the talent could not help the plaintiffs; for, if the contract were not 
specifically enforeeable when entered into, nothing that Pantages could 
do thereafter would render it so. The case of Norris v. Fox et al., 
supra, is of marked analogy to the présent controversy. There Nor- 
ris agreed to procure a warranty deed conveying to Fox certain land 
in considération that Fox would bind himself to convey to Norris, 
or some one named by him, certain other land. At the time the con- 
tract was entered into, the land which Norris agreed to convey was 
vested in onç Robbins. Norris subsequently obtained a deed from 
Robbins tO Fox, which the latter refused to accept. Norris then sued 
Fox for spécifie performance, but it was decided that the suit could 
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not be maintaîned because of want of mutuality of remedy; the court 
saying : 

"And where a contract when executed Is not speclflcally enforceable agalnst 
one of the parties, he cannot, by subséquent performance of those conditions 
that could not be speclflcally enforced, put hlmself In a position to demand 
spécifie enforcement agalnst the other party. Hope v. Hope, 8 De Gex, M. & 
G. 731-736; Pry, Spec. Perf. (3d Ed., Amer. Notes) f 443. In the case at bar 
the agreement of Norris to procure a warranty deed of land at the tlme 
belonglng to another was of that nature that only an action at law would 
lie for a breach of the agreement. As Fox could not compel spécifie per- 
formance of the contract when made, and only had hls remedy at law by 
a suit for damages, the eomplalnant must resort to the same remedy." 

It follows that the decree of the Circuit Court should be affirraed, 
and it is so ordered. 



PARTRIIXÎE V. ANDREWS. 

(Circuit Court of Appeals, Third Circuit. Norember 7, 1911.Ï 

No. 16 (1,484). 

1. Bankbtjptcy (§ 143*) — Pbopeett Passinq to Tbusteb— tjrn Insubanck 

POLICIES. 

Under Bankr. Act July 1, 1898, c. 541, | 70à, subd. 5, 30 Stat. 565 
(U. S. Comp. St. 1901, p. 3451), whlch provîdes that a trustée shall be 
Tested by opération of law with the tltle of the bankrupt as of the date 
he was adjudged a bankrupt to property whlch prier to the flling of the 
pétition he could by any means hâve transferred, provlded that, ''when 
any bankrupt shall hâve any insurance policy whlch bas a cash surren- 
der value payable to hlmself, his estate or personal représentatives," he 
may, by paylng to the trustée such surrender value, retaln the poUcy 
free from the claims of the creditors. a Ufe Insurance policy payable to 
the bankrupt or hls estate vests In the trustée, whether or not it has a 
cash surrender value ; the rlght to redeem it In such case belng a Per- 
sonal privilège conferred on the bankrupt by the proviso. 

^ [Ed. Note, — For other cases, see Bankruptcy, Dec. Dlg. S 143.*] 

2. Bankbuptct (I 143*) — Pbopertt Passinq to 'rBusTEB>— Life Insurance 

POLICIES. 

Where Ufe insurance polieies, held by a bankrupt at the tlme of the 
flling of tbe pétition agalnst hlm and payable to hls estate, had a cash 
surrender value, hls death before the adjudication, whlch matured the 
polieies, extingulshed such surrender value, and on the appointaient of 
a trustée such polieies passed to hlm in their condltlcm at the date of 
adjudication as matured contracta and assets of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 143.*] 
BufBngton, Circuit Judge, dlssenting. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey, in Bankruptcy. 

In the matter of Benajah D. Andrews, bankrupt. On pétition of 
Harvey K. Partridge, trustée, to review an order adjudging the execu- 
trix of the deceased bankrupt éntitled to proceeds of certain life in- 
surance polieies. Reversed. 
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•John D. McMulIin and Henry P. Stockwell (Bleakly & Stoclcwell, 
on the brief), for petitioner. 

Sattiuel H. Richards (French & Richards, on the brief), for respond- 
ent. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit JuHge, This is a pétition for the revision in matter 
of law of an order of the District Court of the United States for 
the District of New Jersey, in bankruptcy. The question for revision 
will appear îrom the f àcts stated in the pétition and answer of the 
respondent and the provisions of the hankrupt law apphcable thereto. 
The material f acts are as follows : 

February 3, 1910, an involuntary pétition in bankruptCy was filed 
against Andrews, an alleged bankrupt, in the New Jersey district, upon 
whom process was duly served. February 15, 1910, Andrews died, 
leaving a will, under which his widow, the respondent, qualified as his 
executrix. April 4, 1910, Andrews was adjudicated a bankrupt. April 
28, 1910, the petitioner was elected trustée in bankruptcy, and quali- 
fied. 

At the time of the filing of said involuntary pétition in bankruptcy 
against the said Andrews, and at the time of his death, there were out- 
standing on his life, two policies pî insurance — one in the New Eng- 
land Mutual L,ife Insurance Company, dated the 18th day of Novem- 
ber, 1907, for the sum^ of $10,000, payable upon the death of the in- 
sured to his executors, administrators or assigns ; the other, a policy 
of insurance in the Reserve Loàn Life Insurance Company, dated Jan- 
uary 29, 1909, for $5,000, payable on the death of the said Andrews 
to his estate, provided the policy should not bave been assigned, etc. 
On the 23d day Of Jariuary, 1909, the said bankrupt made a written 
assignment of his policy in the New England Mutual Life Insurance 
Company to the Moorestown National Bank, as security for the pay- 
ment of money loaned to the said bankrupt by the said bank. On the 
death of the said bankrupt, the due amount of said policy, to wit, the 
sum of $9,752.62, was paid to the said Moorestown National Bank, 
as assignée of said policy, by the New England Mutual Life Insurance 
Company, and after deducting the bankrupt's said indebtedness, the 
said bank paid over into the custody of the petitioner, as trustée in 
bankruptcy for the said Andrews, the sum of $5,271.23. The sum of 
$4,710, being the amount due on said policy in the Reserve Loan Life 
Insurance Company, less an unpaid premium of $290, was also paid 
over by that insurance çompany into the custody of the petitioner, as 
trustée' iii bankruptcy. Each of thèse payments was made to the trus- 
tée under a written stipulation with the said Hannah L. Andrews, ex- 
ecutrix of the said bankrupt, and the. trustée, that the said money 
should not be disposed of by the petitioner in any way until a court 
of compétent jurisdiction should hâve decided to whom the said money 
was due. 

Noveraber 19, 1910, the trustée filed in the District Court for the 
district of New Jersey a pétition, praying that the net proceeds of 
said policies be decreed to be paid to him, For the executrix, as re- 



PARTEIDGE V. ANDREWS 327 

spondent> an answer was filed and signed by her attorneys, Joseph 
Kaighn and French & Richards, in which they say : 

"This respondent allèges and déclares that the policles In sald pétition of 
sald trustée mentioned had no cash snrrender value at tbe tlme the pétition 
In bankruptcy was filed, and the trustée in bankruptcy never acquired any 
estate or interest in sald pollcies, or either of them." 

Accompanying this answer is an affidavit dated December 23, 1910, 
by Joseph Kaighn, one of the counsel who signed it, to the effect that 
he had seen a letter signed by Henry F. Stockwell, stating that the 
companies had not informed the trustée of the bankrupt of any cash 
surrender value of the poHcies of insurance mentioned in the foregoing 
answer at the time the pétition was fîled. 

"And déponent further says that he, this déponent, has made efforts to 

learn from the companies the cash surrender value of eaeh of sald pollcies, 

and is Informed by telegram and letter from said companies, that nelthes- 

• of said pollcies had any cash surrender value on February 3, 1910" (the date 

of the filing of the pétition). 

After hearing, an order was made by the judge of the court be- 
low, as foUows: 

"This matter comlng on to be heard on pétition and affldavits and exhiblts 
attached, order to show cause, answer, and affldavits attached, and letters 
dated December 23, 1910, fi-om each of the Insurance companies. offered and, 
by consent, admitted In évidence, from which it appears that at the date o( 
fliing the pétition in bankruptcy, the policy in the New England Mutual Life 
Insurance Company had a cash surrender value of $14.93, and was at that 
tlme pledged » » » for a loan of $4,481.39, an Indebtedness greater than 
Its surrender value, and that at the date of fliing the pétition In bankruptcy, 
the policy in Reserve Loan Life Insurance Company had a cash surrender 
value of $100, and the court, being of opinion that the trustée in bank- 
ruptcy acquired no greater estate or interest in thèse policles than thelr cash 
surrender value at the date of filing the pétition in bankruptcy." 

It was ordered and adjudged that the said trustée — 

"is entitled to the sum of $100, and the remalnder of such net proceeds Is 
no part of the bankrupt estate." 

As no opinion was filed with this order, we hâve not the benefit of 
the reasons of the learned judge for making the same. The pétition 
for revision now before us states that : 

"It was agreed upon the hearing that the surrender value of the policles in 
question, at the time of the filing of the pétition in bankrupte.y, was $114.93, 
and no facts were in dispute. That the question of law involved is: As of 
what date must the surrender value of a policy be ascertained under the 
proviso 70a — 5 of the bankrupt act, whether as of the date of the fliing of the 
pétition, or as of the date of the adjudication." 

Section 70a of the bankrupt act reads as follows : 

"Sec. 70. Tltle to Property. a. The trustée of the estate of a bankrupt, 
upon his appointment and qualification, and hls successor or successors, if 
he shall hâve one or more, upon his or their appointment and qualification, 
shall m tum be vested by opération of law with the title of the bankrupt, 
as of the date he was adjudged a bankrupt, except in so far as It is to prop- 
erty which is exempt, to ail (1) documents relatlng to his property; (2) 
Interests in patents, patent rights, copyrights, and trade-marks; (3) powers 
which he might bave exerclsed for his own benefit, but not those which he 
mlght hâve exerclsed for some other person ; (4) property transferred by him 
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lu fratia of Ms cfedltors ; (5> proiiérfy whlch prlor to the flling of the péti- 
tion he could by any means hâve trànsferred or whlch mlght hâve been levieft 
upon and sold under Judlclal proeess agalnst him: Provlded, that when any 
bankrupt shall hâve any Insurance policy whlch bas a cash surrender value 
payable to hlmself, hls estate, or Personal représentatives, he may, withln 
thlrty days after the cash surrender value bas been ascertained and stated 
to the trustée by the company Issulng the same, pay or secure to the trustée 
the sum so ascertained and stated, and continue to hold, own, and carry 
Buch policy free from the elalms ci the credltors partlcipating In the dis- 
tribution of his estate Under the bankruptcy proceedlngs, otherwise the policy 
sbaU pass to the trustée as assets," etc. 

Notwithstanding the fact that the policy in the New England Mu- 
tual Life Insurance Company had been assigned as security for a loan 
largely in excess of any surrender value at any time during the bank- 
ruptcy proceedings and the statement made by the respondent, in an- 
swer to the pétition of the trustée, as above recited, that neither of 
said policies had any cash surrender value at the time the pétition in' 
bankruptcy was filed, it appears, from the preamble to the order made 
bythe learned judge of thé court below, that from certain exhibits and 
affidavits admitted in évidence by consent (but not appearing in the 
record) to hâve been found as a fact by the court, that at the date of 
the filing the pétition in bankruptcy, the New England Mutual Life 
Insutance Company had a cash surrender value of $14.93, and that 
the policy in the Reserve Loan Life Insurance Company had a cash 
surrender value of $100. Upon this finding of fact, it is contended on 
behalf of the executrix of the bankrupt, that the only interest in re- 
lation to thèse policies that passed to the trustée, was this surrender 
value, and presumably that the executrix would hâve the right to thèse 
matured policies, and the money due under them, upon payment of 
that sum to the trustée, under the proviso of subdivision 5 of section 
70a of the bankrupt act. 

Looking at the language of the aCt alone, without référence to the 
somewhat conflicting décisions cited by counsel on either side, it would 
seem that the policies issued to the bankrupt in this case, and his 
title to the sâme, which he held at the time of the filing of the pétition 
against hiffi, passed to the trustée by opération of law, upon his ap- 
pointment and qualification after the adjudication. The title to thèse 
policies was the title of the bankrupt at the time of the filing of the 
pétition ; and the death of the bankrupt bef ore adjudication, as it did 
not, owing to the provision of section 8 of the act, abate the proceed- 
ings in bankruptcy begun by the pétition, did not aflfect the title thus 
vested in him by opération cf law. The policies were still property 
of real value of the bankrupt at the time of filing the pétition, and they 
continued to be property of real value after the death of the bank- 
rupt, and pass.ed as such to the trustée of the bankrupt estate. Their 
value during the bankrupt's life, and at the time of the filing of the 
pétition, depended largely upon the happening of a contingency, upon 
which a debt became due to the estate of the bankrupt The debt grew 
out of the contracts set forth in the policies, and as thèse contracts 
could undoubtedly hâve been transferred or assigned absolutely by the 
bankrupt at the time the pétition was filed, they were property both be- 
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fore and after maturity, which would pass to the trustée under sub- 
division S of 70a of the bankrupt act. 

Section 1, subsec. 25, of the bankrupt act provides that: 

" 'Transfer' shall include tbe sale and every other différent mode of dls- 
posing of or paiting wlth property, or the possession of property, absolutely 
or conditlonally, as a payment, pledge, mortgage, gift, or seeurlty." 

It seems impossible under this définition of the word to hold other- 
wise than that, under subsection 5 of section 70a, thèse poHcies be- 
came vested in the trustée, as of the date of the adjudication, as "prop- 
erty which prior to the filing of the pétition he [the bankrupt] could 
by any means hâve transferred." In re Barrow (D. C.) 98 Sed. 582, 
3 Am. Bankr. Rep. 414, 416. 

In Burlingham v. Grouse, 181 Fed. 479, 104 C. C. A. 227, a case in 
some respects relied upon by the appellee, Judge Lacombe, in writing 
the opinion of the Circuit Court of Appeals for the Second Circuit, 
says: 

"In some instances, the pollcy is raade payable to insured's estate, so that 
he retains the power to dispose of its proceeds at will. So, too, sometimes 
by express stipulation in the contract (as In this case), sometimes by practice 
of the Company, the privilège Is given to the Insured to surrender his policy 
at any tlme (usually after several premiums hâve been pald) and recelve 
a fixed sum of money in exchange. Such sum is called the 'cash surrender 
value' of the pollcy. Unless such a policy passed to the trustée, the bank- 
rupt' couM surrender it and himself collect the cash." 

This brings.us to eonsider the proviso contained in subsection 5, al- 
ready quoted as part of section 70a. This proviso clearly assumes that 
the property in the policy has vested in the trustée, but where there 
is a surrender value to a policy held by the bankrupt, and payable to 
his estate, the law gives him personal privilège within thirty days after 
the cash surrender value has been ascertained and stated to the trus- 
tée by the Company, to pay or secure to the trustée the sum so ascer- 
tained and stated, and continue to hold such policy free from the 
claims of creditors participating in the distribution of the estate. He 
may or may not exercise this privilège. If he does not, the policy 
passes to the trustée as assets. The proviso does not expressly pro- 
vide for a case where the insured bankrupt dies between the filing 
of the pétition and the adjudication of bankruptcy, but it clearly con- 
templâtes that in every other situation than where the bankrupt exer- 
cises his privilège of paying the surrender value when ascertained, the 
policy shall remain vested in the trustée as part of the assets of the 
estate. 

This view is well stated by the Circuit Court of Appeals for the 
Second Circuit, In re Welling, 113 Fed. 189, 193, 51 C. C. A. 151, 155: 

"By the terms of the policy he was entltled to receive at the end of the 
tontine period the cash payment stipulated In the contract That is a vested 
contract rlght, contingent only upon his surviving the tontine period, The 
right is valuable, iucreasing in value wlth each successive payment of pre- 
mium. The policy, technlcally, had not a 'surrender value,' within the mean- 
Ing of the proviso ; but it had an aetual value, and that valuable right was 
right of property existing in the bankrupt. It is the plain provision of the 
bankruptcy law that ail the estate of the bankrupt shall by opération of law, 
be vested in the trustée, save such as is speciflcally excepted by the provisions 
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o£ the bankruptcy law, or by the law of the domicile of the bankrupt. The 
language of the provision Is comprehensive. Subdivision 5 of section 70a 
déclares that there shall be thus vested In the trustée 'property whieh prior 
to the flllng of the pétition he could by any means hâve transferred or which 
might hâve been levled upon and sold under judicial process against hlm.' 
Then foUows the proviso vchlch we hâve consldered. It Is elear that this 
proviso merely deflnes a certain class of Insurance which may be excepted 
and exempted, by the action of the bankrupt and upon the conditions stated, 
from the gênerai property which by the law is vested in the trustée. In other 
words the proviso is in the nature of a privilège to the débtor to retain 
such speclfled Insurance upon yielding to the trustée the cash surrender 
value of the pollcj' at the tlme of adjudication. AU other property of the 
bankrupt, Including ail Insurance owned by him, which does not fall wlthin 
the provisions of the proviso, passes to the trustée. The statute eannot legit- 
imately be constriîed to mean that a pollcy does not vest in the trustée except 
jt bave a cash surrender value, and that such may be rescued by the bank- 
rupt upon the terms stated. The meaning of the provision is clear, — that 
ail thé property of the banlvrupt, except that speclfled in the proviso, shall 
be vested in the trustée, and that also shall pass unless the bankrupt avail 
~ himself of the privilège granted him by the law. The contract in question 
gives to the bankrupt the rlght to receive at a certain date a speclfled sum 
of money, contingent upon his surviving to that date. This is a vested right 
of property exlsting in the bankrupt, which passes to the trustée. It is 
a property right which he could hâve transferred, and It falls wlthin the 
comprehensive language of the section which vests title In the trustée." 

This construction of the proviso in section 70a was foUowed by the 
Circuit Court of Appéals of the Eighth Circuit in the case of In re 
Orear, 178 Fed. 632, 102 C. C. A. 78, 30 L. R. A. (N. S.) 990. In that 
case, policies held by the bankrupt at the time the pétition was filed, 
provided for the pa3Tnent of cash values after the payment of three 
or more annual premiums, upon surrender of the policies, and pro- 
vided further that the insured might change the beneficiary under the 
policy. It was held that this insurance passed to the trustée by the 
adjudication in bankruptcy. 

[1J There is some confusion as to the inference to be drawn frorn 
certain dicta of the courts, to the effect that it is the surrender value 
existing at the time of thè filing of the pétition, that passes to the 
trustée. But in a line of well-considered cases, it is held, or assumed, 
that it is the policy on the life of the bankrupt, payable to his estate, 
whether having a surrender value or not, that passes to the trustée, 
as of the date of the adjudication, under section 70a, as property 
which the bankrupt could hâve transferred prior to the filing of the 
pétition, and not merely the surrender value thereof . It is a personal 
privilège that is conferred upon the bankrupt by the proviso in this 
section of the act. Unless it is exercised, by the express language of 
the proviso, the policy, with ail rights appertaining thereto, passes to 
the trustée as assets of the bankrupt's estate. As said by the court 
în Re Welling, supra: 

"The term 'surrender value' has a deflned and légal meaning, viz., the 
cash value — ascertainable by known rules — of a contract of assurance aban- 
doned and glven up for cancellatlon to the Insurer by the owner having a con- 
tract rlght to do so." 

This right, in substance and in terms, as thus defined, would seem 
necessarily to imply that it can only exist during the lifetime of the 
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insuféd. By the death of the insured, the policy matures, and such 
surrender value is extinguished. It follows, therefore, that at the time 
of the adjudication in the case at bar, there was no surrender value in 
existence. 

[2] The contention of the appellee is, that by the payment of the 
surrender value, as it existed at the time of the filing of the pétition, 
the Personal représentative of the deceased bankrupt is entitled to the 
matured policy and its proceeds. Not only the language of the proviso, 
but the plain implication therefrom, forbids such an interprétation. 
If, as stated above, ail surrender value had been extinguished by the 
, death of the bankrupt before adjudication, there can be no surrender 
value to be ascertained at or after that time. Moreover, the insuring 
Company could not be called upon to pay a surrender value that had 
ceased to exist, or to recognize a right that had been extinguished. 
Aside, then, from the effect of the necessary implication that the sur- 
render value, where one exists, must be ascertained and stated to the 
trustée as of the time of the adjudication, or thereafter, the necessary 
conclusion ffom what bas been said is, that the policies in question, 
as property having a real value at the time of filing the pétition, 
passed as of the date of the adjudication in their then condition, as 
matured contracts, to the trustée, and as there was no surrender value 
attaching to them at that date, the situation was such as to preclude 
any assertion of the privilège conferred upon the insured bankrupt 
by the proviso of the fifth subdivision of section 70a of the bankrupt 
act. The intent of the bankrupt law would be f rustrated by an oppo- 
site conclusion. If the bankrupt had died before the pétition was filed, 
the money called for by the policies (if the same had not been as- 
signed) would hâve gone to his personal représentative and been ap- 
plicable to his debts. There is no reason why the same resuit should 
not now be attained through the bankruptcy proceedings. Neither the 
widow nor any of the bankrupt's family are beneficiaries under either 
of the policies hère in question, and the creditors should not be de- 
prived of an important asset to which they are justly entitled. 

We hâve been referred to no case precisely on ail fours with the 
one at bar, and to none in which the clear-cut question is presented as 
to the effect of the death of the bankrupt between the filing of the 
pétition and the adjudication. The very récent case of In re Judson 
(D.. C.) 188 Fed. 702, is the only case brought to our attention, in 
which the death of a bankrupt occurred between the filing of the péti- 
tion and the adjudication. The facts of the case were much com- 
plicated, as the proceeding in bankruptcy was against a firm consisting 
of father and son, alleglng bankruptcy of the firm and of its individual 
members. The father died between the filing of the pétition and the 
adjudication, and the question most considered was, what interest the 
bankrupt son had in the policy on his father's life after it had ma- 
tured by his death, and whether that interest passed to the son's trus- 
tée — a question very différent from any in the présent case. It is true, 
that one of the policies on the life of the deceased member of the firm 
came under considération in the question as to whether the trustée 
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took any înterest thereîtt, and the vîew taken by thfc judge of the 
District Court was, that, as the deceased bankfupt had no available 
inteféSt in thèse policies, havirig borfowed beyond his intefest in ail 
of them, the trustée can take nothing, because the bankrupt could hâve 
gottett nothing. We can only say, as we hâve already, saidj that we do 
not so undeirstand the efïect of the proviso in section 70a of the bank- 
rupt act. The life policies of the deceased bankrupt had, as we hâve 
already said, a real value at the filing of the pétition, and were capa- 
ble of transfer by the bankrupt at that date, and passed as such to 
thé trustée, subject to certain rights of the bankrupt as already ex- 
plained, but which were extinguished by his death before adjudication. 
Having passed as life policies, with a contingent value, they still con- 
tinued as assets of the bankrupt after they had matured by his death. 
The learned judge in the case just cited very forcibly maintains the 
proposition, that there is no distinction to be drawn between the in- 
terest in the policy while it is alive and in the same policy after it has 
matured, saying, "He that owns a tree, owns the fruits thereof." 

On the grounds stated, we think that the order of the court below 
should be so revised as to give to the trustée in bankruptcy, the peti- 
tioner herein, the net proceeds of the policies of insurance in the péti- 
tion mentioned, as part of said bankrupt's estate. 

BUFEINGTON, Circuit Judge, dissents. 



ERIB R. CO. ▼, KENNEDY. 

(Circuit Court of Appeals, Sixth Circuit November 7, 1911.) 

No. 2,124. 

1. CouETS (§ 276*) — jTJKisDiCTioN 01 Fedeeal -Couets— Distbict OF Surp— 

Waivïb of Objection. 

Wbere, in an action In a fédéral court by an employé agalnst a rallroad 
Company for a Personal Injury, althougb the pétition did not expressly 
déclare upon the fédéral employèf's llablUty statute, the court submitted 
the case to the jury upon the theory that it was based on that statute, 
the f alluïe of défendant at any tlme to raisp the objection that it was 
not suable undet such statute In that district was a walver of such ob- 
jection. 

[Ed. Note. — For other cases, see Courts, Cent Dlg. § 815; Dec. Dig. 
{ 276.» 

Waivér oï rlght as to district In whIch suit may be brought, see notea 
to Memphis Sav. Èank v. Houchens, 52 C. O. A. 192 ; McPhee & McGlnnlty 
Co, V. Union Pac. B. Go., 87 C. C. A. 634.] 

2. Pleading (f 388*) — Vabiangb. 

A varlançe between pleadlngs and proof la not material, nnless of a 
character to mislead the opposite party. 
" [Ed. Note.— For other cases, see Pleading, Cent Dig. §| 1305-1308; 
Dec. Dlg. § 388.»] 

3. Appeal and Eebob (| 1068*)— Review— Harmless Èbrob— Instructions. 

Instructions in an action by a rallroad employé for a Personal In- 
Jury, given on the theory that the action was based on the fédéral em- 
ployer"» liabllity statute, even if erroneous, because not warranted by 
plalntlfi's pleading, were not prejudieial to défendant, unless the rules 

•For otbar caeea «e* lame topic & i numbbb in Dec. & Am. Dlga. 1907 to date. & Rep'r Indexai 
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of llaMUty tinder snch statute were more burdensome than those ■under 
the altertiatlve state statute. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. { 4220; 
Dec. Dig. I 1066.»] 
4. Appeal and Errob (§ 273*) — Exceptions to Instructions— Necessitt 
FOB Specific Exceptions. 

A gênerai exception to a charge, on the ground that It erroneously 
submltted the case under a fédéral statute, which waa not applicable to 
the case made by the pleadlngs, Is not sufficlent to sustaln assignments 
of error based on spécifie différences between the niles of liability stated 
and those prescribed by the alternative state statute. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1620, 
1621; Dec. Dig. i 273;* Trial, Cent. Dlg. §§ 689-696.] 

6. TfiiAt (i 63*) — Obdeb on Proof— Discrétion of Court. 

The admission in rebnttal of testimony whlch is not strictly rebuttal, 
but whlch should hâve been Introduced In chief, is withln the discrétion 
of the court. 

[Ed. Note.— For other cases, see Trial, Cent Dig. {S 151-153; Dec. 
. Dig. § 63.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action at law by Frank L,. Kennedy against the Erie Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

W. E. Çushing (Cushing, Siddall & Palmer, on the brief), for plain- 
tiff in error. 

R. B. Newcomb and F. M. Cobb (Skiles, Green & Skiles and R. B. 
& A. G. Newcomb, on the brief), for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Kennedy was a yard brakeman for the 
Erie Railroad Company, at Cleveland. He was injured while hand- 
ling his brake in the process of unloading a car of coal through an 
unloading machine, and brought this action, alleging that the unload- 
ing machine and the brake were negligently permitted to be in unsafe 
condition and that his injury resulted from such négligence, He re- 
covered a judgment, and the railroad company brings error. 

We name the parties as they were below. The appellant présents 
two questions only: (1) Should the suit hâve failed, because brought 
in the wrong forum? and (2) was the court right in its action with 
regard to a spécifie pièce of évidence ? 

[ 1 ] The question of forum arises in this way : The plaintiff 's péti- 
tion described generally the right of action alleged, and did not specify 
any reliance upon the Ohio statute (General Code, § 9017) fixing the 
rules of assumed risk, safe place to work, contributory négligence, and 
fellow servants ; nor did it count upon the fédéral statute regulating 
the same subject-matters, when arising in interstate commerce (Act 
April 22, 1908, c. 149, 35 Stat. 65 [XJ. S. Comp. St. Supp. 1909, p. 
1171]). The defendant's plea put in issue the négligence alleged in 
the pétition, and added this clause : 

"Défendant further says that it Is, and at ail tlmes mentloned In said 
amended pétition was, a common carrier by rail, and that in the dumping 

•For oUiw cuei le* uud* topic & i nuubbb in Dec. A Am. Oiga. U07 t» date, & Rop'r Inâsxu 
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of sald car, arid la ail thlrigs done wlth référence to sald car, ftom saîd 
dumping up to and includlng the time of the occurrence of sald Injury to plaln- 
tîfC, défendant was engaged in commerce. between the several states of tie 
United States of America, and that plalntifC suffered his sald injury wbile 
he was employed by défendant In such commerce." 

Excepting as should be implied from the paragraph just quoted, de- 
fendant did not question the jurisdiction over it or over the subject- 
matter, and the case regularly came on for trial on its merits. Upon 
the trial, it appeared without dispute that the coal which, at the time 
of the accident, had just been emptied from the car, was in transit 
froin Pennsylvania to Wisconsin, and that the unloading was in con- 
nection with the transshipment from car to boat incidçntal to such 
through shipment. At the close of the testimony and after the argu- 
ment to the jury, this occurred: 

"The Court: Is there any contre versy between you gentlemen as to whether 
or not thls case falls withln the fédéral liabillty act? 

"Defendant's Attorney: We think it does not, because the pétition does not 
bring it. 

"The Court: You inslst that It does? 

"Plaintlffs Attorney: We inslst that it does, and, if the court would say 
that it does not, it falls under the law of Ohio." 

The défendant also requested an instf ucted verdict. 

The court then submitted the case to the jury upon the theory that 
the action was being prosecuted undçr the fédéral law, and gaveto 
the jury the rules of assumed risk, fellow servant ànd comparative 
négligence established by fhat act. The défendant excepted to the 
refusai to itistruct a verdict, and excepted to those portions of the 
charge which applied the act of Congréss. 

In this court, the railroad company insista that the pétition must be 
treated as alleging only a comrrion-law liability, or a liàbihty under the 
Ohio statufè, and that the testimony showed only a case arising under 
the fédéral statute; that there was a variance between the pétition and 
the proofs;;and that défendant was prejudiced by the action of the 
court, because, if the suit had been properly planted upon the féd- 
éral statute, the défendant, under the stàte of the law existing at that 
time (Newell v. B. & O. R. R. Co. [C. G.] 181 Fed. 698), would hâve 
been entiiled to insist that it could be sued only in the district of which 
it was an inhabitant — which, in this case, is in New York. 
' We do liot find it necessary to consider what would hâve been the 
resuit if défendant, had seasonably raised this question of jurisdiction 
over its persôn. Under the familiar rule, that objection is waived un- 
less raised at the first opportunity calling for élection between insist- 
ing on the objection or taking inconsistent action (In re Moore, 209 
U. S. 490, 495, 501, 28 Sup. Ct. 585, 706, 52 L. Ed. 904; L. & N. 
R. R. Co. v. Fisher [C. C. A. 6] 155 Fed. 68, 83 C. C. A. 584, 11 L. 
R. A. [N. S,] 926), and we are called upon to apply this rule of 
waiver. The défendant says the opportunity never came, because the 
pétition never was amended so as to state this theory of liability. 
We think what did occur amounted to a waiver. The act of the court 
in proceeding to submit the case to the jury on the theory that it was 
under the fédéral statute wàs équivalent to holding either that the pe- 
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tition was sufficient to support such a theory, or that the pétition 
should be treated as, in this respect, amended, and that such amend- 
ment, being, so far as appeared to the court, a mère formality, did not 
require entry of record. Pennsylvania Co. v. Whitney (C. C. A. 6) 
169 Fed. 572, 578, 95 C. C. A. 70. 

In neither view was défendant prejudiced by thus proceeding with 
the case, unless it had a right to a trial in New York instead of in 
Ohio; and the claim of this right was never, in any manner, at any 
time, brought to the attention of the court below. If, at any time ber- 
fore the final submission, défendant had intimated its claim that, as 
the trial had developed, and as the case was being submitted, it was 
being sued in the wrong district, the court would hâve dealt with this 
claim in such manner as might hâve seemed proper. The opportunity 
and duty to raise the question of right or wrong district came as soon 
as it appeared that the trial was in fact proceeding upon the theory, 
and that the submission to the jury was to be upon the theory, that 
the case was one under the fédéral statute. If this territorial objection 
had been properly taken, and had been sustained, the utmost resuit 
would hâve been a dismissal of the action without préjudice; while 
the course pursued by défendant was adapted to compel a directed 
verdict — a resuit to which défendant was not entitled. 

[2] In substance, defendant's position is that there was a variance 
between pétition and proof s ; but no such variance is material, unless it 
is of a character to mislead the opposite party. Pennsylvania Co. v. 
Whitney, supra. Hère défendant was not misled, for the négligence 
of each party was in issue, under either theory, and défendant had 
set up in its answer the claim that its liability, if any,^ was under the 
fédéral act. The only misapprehension suggested by the record is that 
perhaps défendant was left at liberty to keep in reserve and under 
cover a point which it should hâve frankly declared, if it wished ad- 
vantage therefrom; and of such mistake défendant cannot complain. 

[3] Further, if we assume that an amendment of the pétition was 
required in order to justify a submission under the fédéral statute, and 
that the action of the court was not équivalent to allowing an amend- 
ment, even then no préjudice would resuit to défendant, unless the 
rules of liability existing and given under the fédéral statute were 
more burdensome to it than those which existed under the Ohio stat- 
ute and which, as défendant says, should therefore hâve been given. 
No substantial distinction between thèse rules is pointed out, save that 
the fédéral statute wholly abolishes contributory négligence as a dé- 
fense in bar, and substitutes the rule of comparative négligence ; while 
it is said that the Ohio statute leaves the défense of contributory nég- 
ligence existing as a bar, except in those cases where plaintiff's négli- 
gence was comparatively slight — ^in other words, that it is not a bar 
when slight, but is a bar when great (not slight). This court said, in 
Erie Railroad v. White, 187 Fed. 556, that this Ohio statute had 
adopted, for that state, the rule of comparative négligence. For the 
purposes of that case, the statement was appropriate ; but it seems not 
to be, in ail cases, completely accurate. 

[4] The utmost effect of the defendant's position would hâve been 
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to entitle ît to a charge that if plaiîitiff was guilty of contributory négli- 
gence, not comparatively slight, he could not recover. Défendant did 
not requesl such a charge, but only, in gênerai terms, that the féd- 
éral statute be not applied. The two statutes cçver several related 
subjects in generally similar terms. The assumption that it made no 
différence which one was applied woùld not be unnatural, and would 
often, if not usually, be correct. If in this case the facts called for 
a distinction pertaining to a contingency arising under one of thèse 
several subjects,, such distinction should hâve been pointed out by a 
spécifie request or exception. The gênerai exceptions to a submission 
under the fédéral act (exceptions 13, 14, 15, 17, and 20) are not suf- 
ficient to support the point (Erie Railroad v. Schomer [C. C. A. 6] 
171 Fed. 798, 805, 96 C. C. A. 458; Bluegrass Canning Co. v. Steward 
[C. C. A. 6] 175 Fed. 537, 541, 99 C. C.^ A. 159); nor are those ex- 
ception^s taken because the jury was not instructed broadly that there 
could be no recovery if there was any contributory négligence (ex- 
ceptions 11, 12, 21) sufficient to support an allégation of error based 
on this spécifie différence between the two statutes (Erie Railroad v. 
White, supra). 

[5] The other question presented is one of évidence. The pétition 
alleged that the truck. at the east end of the car was derailed. The 
answer adrrjitted a deraihnent. On the trial, plaintiff's case proceeded 
on the supposition that this allégation was admitted. Défendant then 
prodUced ^ witness (Kelly) who testified that it was the west truck 
that wasoff; and this was of some importance as affecting the plain- 
tiff's négligence. On rebuttal, plaintiff called witness Frederick, and 
the foUowing occurred : 

"Q. Was tbe car off on the ea«t end, at that timeî 

"Defendantls Attorney: To that we object. That was a part of thelr case 
In chlef. 

"The Court: The question he agks hère is the question he asked Mr. Kelly, 
and I will pferhilt him to repeat the same question to this witness, for the pur- 
pose only of using It, if he uses It at ail, to contradlct Mr. Kelly, Now, for 
that purpo^e, this question Is compétent 

"Plaintiff's Attorney: You are provlng that the west end of the car was 
off, and we are trying to show the east end was aS. I think that is rebuttal, 
Glear-cut. 

"Defendant's Attorney: I do not regard that as rebuttal. That is a part 
of thelr case In chlef, to show the conditions existing there. 

"The Court: Go ahead. Note the exception." 

Défendant requested the court to charge the jury that the testimony 
of Frederick as to which of the trucks was off the track was not to be 
considered as establishitig a fact, but only as bearing on the credibility 
of the testimony introduced by défendant. The court failed to give 
such charge, and the défendant excepted. 

If the testimony in question was not strictîy rebuttal, nevertheless, 
under the established riile, its admission for ail purposes would hâve 
been discretionary, affecting only the order of proof. So the défend- 
ant présents nothing for considération on this point except the f all- 
ure to charge the: spécifie request. It is not clear upon the record, as 
quoted above, that this testimony was admitted only as affecting the 
credibility of defendant's testimony. It was admitted for the purpose 
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of contradicting the testimony of one of defendant's witnesses as to 
a material îact. We think the testimony and the action of the court 
do not bear the construction put thereon by défendant in its request, 
and the f ailure to give the request was not error. 

Defendant's brief makes the further point that the pétition does not 
sufficiently identif y the négligent agent of the corporation ; but it does 
not point out any exception or assignment underlying this complaint, 
nor do we observe any. We are not incHned to search the record for 
supports for allégations of error, when appellant's brief does not in- 
dicate where such supports may be found. Rule 24 (150 Fed. xciii, 
79 G. C. A. xciii). 

The judgment is afïirmed, with costs. 
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(Circuit Court of Appeals, Thlrd Circuit November 6, 1911.) 

No. 27 (1,523). 

COBPOBATIONS (|§ 406, 426*) POWEBS OF AOENT— IMPLIKD AUTHOBITI. 

The faet that an assistant secretary of défendant, a taxicab eompany, 
actlng under authorlty from the eompany, employed plaintlff as an In- 
surance broker to place Insurance on Its cars from tlme to tlme as new 
cars were purchased or exlstlng Insurance explred, each transaction be- 
Ing separate, had no tendency to give such assistant secretary Implled 
authorlty to blnd défendant by a contra et to give plalntiff ail of Its In- 
Buranoe business for a term of three years, or any other term, nor was 
Buch contract ratlfled by défendant by acceptlng poUeles procured by 
plalntiff after It ,ms made where the directors had no knowledge of It 
at the tlme and repudlated It at once when It became known to them. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1611-1614, 
1596, 1702-1704, 1707, 1708, 1710-1716; Dec. Dig. |i 408, 426.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Action by Kendall B. Cressey against the Pennsylvania Taximeter 
Cab Company. Judgment for plalntiff, and défendant brings error. 
Reversed. 

Alexander Simpson, Jr., for plalntiff in error. 
Thomas F. Gain (Alfred L. Cameron, on the brief), for défendant 
in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The action in the court below was brought 
by Kendall B. Cressey, the défendant in error (hereinafter called the 
plaintiff), against the Pennsylvania Taximeter Cab Company, the plain- 
tiff in error (hereinafter called the défendant), to recover upon an 
alleged contract to employ the plaintiff as the exclusive insurance bro- 
ker of the défendant for a period of three years. The gist of the 
case, as set out in the statement of claim, is that the défendant, by 
George W. Close, its assistant secretary and assistant treasurer, en- 
gaged plaintiff in September, 1908, to procure insurance on its vehicles 

•For other cases see saine topic & % ndmbes in Dec. & Am. Clgs. 1907 to date, & Rep'r I^dexei 
191 F.— 22 
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against loss by fire, .burglary, liability and collision; that under that 
engagement, from then until November 4, 1909, he placed ail the 
Insurance on defendant's vehicles, and procured, at the request of the 
défendant, the adjustment and settlement of ail its claims for losses 
thereunder; that during that period, the plaintiff procured for the 
défendant, approximately, 71 policies of insurance, aggregating about 
$463,000, and settled losses aggregating about $4,000; that in the 
transaction of this business, he received ail his orders from and 
made ail his settlements with the said George W. Close, as the agent 
and représentative of the défendant company, "and plaintifï is ad- 
vised, and therefore avers, that by this course of dealing, the défend- 
ant held out to the plaintiff the said George W. Close as its agent and 
officer, duly authorized to contract for and conduct ail its insurance 
business on ail its vehicles." ' 

The plaintiff then avers that subsequently, in November, 1909, he 
was invited by the défendant, through its agent, George W. Close, to 
submit a- proposai for certain modifications in the form and extent of 
its insurance upon vehicles and in the rate of premiums to be paid, 
and in the personnel of the insurers, and that thereupon the plaintiff 
submitted to the défendant an offer in writing for such modifications. 
This offer is set out in extenso in the statement of claim and, as after- 
vvards produced in évidence, is as follows : 

"Phlladelphia, November the Second, 1909. 
"Pennsylvania Taxlmeter Cab Co., 1407 Locust Street, Phlladelphia. 

"Gentlemen: Regardlng the Insurance on your entire line of motor cars 
of every description, I beg to quote y ou herewith a rate of $160 for liability 
and passenger hazard, $5,000 and $10,000 limits and collision damage and 
property liability with limits of $5 to $500 and fire and burglary insurance 
of 2% of the valuation of the car. 

"The fire and burglary insurance will be placed at the expiration of the 
présent policies November 26th, '09, and I will place the collision both ways 
insurance by éndorsement on the présent Phlladelphia Casualty policies pro 
rata of $60 per annum until the expiration of the présent policies. This to be 
effective on cars the liability charge for which has been $100 or less, ail cars 
whlch hâve been dellvered to you for liability at $125 per car are to be ad- 
justed on a basis of $160 per car. 

"As per our several conversations this priée Is of course made possible by 
reason of the fact that your Company and my oflice will enter into a ccmtract 
whereby I guarantee you rates as per this schedule until the expiration of 
the présent policies and for three one year renewals thereafter, and you are 
to agrée that I shall hâve ail the insurance on ail your cars for this term at 
this price. 

"I am very happy to be able to offer you this concession. 

"Very respectfully, Kendall B. Cressey." 

It is averred that subsequently, on November 4, 1909, the défend- 
ant, by its agent. Close, held out and authorized as aforesaid, accepted 
the proposai of the plaintiff in writing, a copy of which acceptance is 
as follows: 

"Phlladelphia, Pa., November the Fourth, 1909. 
"Mr. Kendall B. Cressey, Agent, 416 Walnut Street, Phlladelphia. 

"Dear Sir : In reply to yours of the 2nd inst. I beg to state we accept the 
contract contained therein, with the exception, hovvever, that the $5.00 mini- 
mum does not apply. 

"Yours very truly, Geo. W. Close, Asst. Treasurer. 
"WCW-HH" 
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The plaintiff tlien avers that he accepted the modification of his 
offer, mentioned in his letter of acceptance, waiving the five dollar 
minimum loss for collision damage, and proceeded to performance 
under his contract, as thereinafter set forth. The plaintiff further 
avers that subsequently to November 26, 1909, the date at which most 
of the former policies on the vehicles expired, he procured for and 
delivered to the défendant nfw policies for motor car insurance, re- 
newable each year for three years, aggregating in amount approxi- 
mately $276,600. Plaintiff therefore avers that, by this course of deal- 
ing, subséquent to the date of the written contract as thereinbefore 
set forth, the défendant had effectually ratified and confirmed the con- 
tract aforesaid. 

Upon the évidence adduced by the plaintiff in support of thèse aver- 
ments, two questions were submitted to the jury by the learned judge 
of the court below : 

"The flrst question Is this : Dld Mr. Close hâve Implied authority to make 
the contract in question? That permits, as you see, of an answer either yés 
or no. If you answer that question yes, then there Is no need to answer the 
second question. But the second question, if you answer no — that is, that 
means if the plaintiff had no implied authority to make the contract — then 
the second question is : Did the défendant ratify the contract in question? 
You can answer that either yes or no. If you answer both thèse questions no, 
then your verdict must be for the défendant." 

There were a number of exceptions to refusais to charge requests 
made by the défendant, but it will be unnecessary to consider them 
in the view we take of the question raised by the motion riiade by 
défendant, for judgment in its favor notwithstanding the verdict, that 
question being, whether there was any évidence in the case sufïicient 
to warrant the jury in finding that there was an implied authority in 
Mr. Close, or any one else, to make the contract in suit, by which 
plaintiff should hâve an exclusive right to place defenaant's insurance 
on cars for a period of three years. 

In accordance with the requirements of the Pennsylvania practice 
act of 1905 (P. L. 286), the motion for judgment non obstante vere- 
dicto having been refused in the court below, ail the évidence in the 
case bas been certified by the trial judge and sent up with the record 
now before us. A careful examination of this évidence fails to dis- 
close any basis for the implication of authority in Close to make the 
exclusive contract with the plaintiff, which he signed on behalf of 
the Company, and which was the contract hère sued on. The évidence 
does not vary from or much, if at ail, enlarge the scope of the course 
of dealing upon which the plaintiff avers in his statement of claim 
that he relied, as implying an authority on the part of Close or Wilson 
to make the contract in question. From thèse averments, as above 
summarized, it appears that thèse dealings between Close and the 
plaintiff were confined to the détails of his employment, as broker, to 
procure insurance on separate motor cars of the défendant company 
against the losses incident to their use in its business, such as from 
fire, collision, or liability imputed to them for injuries occasioned by 
négligence of their employés. This business was transacted from time 
to time and almost daily, as new cars were purchased, and involved 



340 * 191 FBDElîttAIj EEPOKTBB 

the settlement ànd adjustment of losses occurriiig from tîme to tîme 
àti<i the renewal of policies that were expiring. Each transaction was 
an indivîdual one and stood by itself , the gênerai employment of the 
plaintiff, as broker, being terminable at any moment and involving 
no obligation for continuance in the future. We can find nothing in 
the évidence which would differentiate this employment from the or- 
dinary employment of an insurance broker to place insurance from 
time to time in respect to individual subjects of insurance, nor do we 
find that Close's conduct and activities in attending to the necessary 
détails of insurance on the part of the company, with the plaintiff, 
differed at ail from what would necessarily characterize the conduct 
and activities of an agent, held out as such by a corporation, for the 
transaction of those matters which are of constant or daily récurrence, 
and which could not be otherwise transacted without an inconvenience 
that would be prohibitive to the conduct of such business. The au- 
thority of such an agent is being evidenced constantly by the répéti- 
tion of acts within the scope of his employment. Such acts, being 
necessarily or presumptively within the knowledge of the principal, 
common sensé and usage hold him liable therefor, because he is es- 
topped to deny such agency. Hence the customary or common law 
rule of implication of authority from the usual course of dealing by 
the agent, with a tacit consent or acquiescence of the principal. 

But the limitations on this rule are no less clear and explicit. Story, 
in his work on Agency, says: 

"If it" (tbls implication) "arlses from the gênerai liabit of dealing between 
the partlcular parties, it is deemed to be Uniited to dealings of the same kind 
and goyerned by the same habits. * * * In short, an Implled agency l3 
nerer constmed to extend beyond the obvions purposes for which it is appar- 
ently creatèa." 

This is universally accepted as the customary law of business, as 
well as the common law of England and this country. 

The facts in évidence, from which the jury were permitted to infer 
authority in Close to make, in November, 1909, a contract, binding 
the défendant corporation to give to the plaintiff the exclusive right 
to place ail its insurance for a term of three years, as àlready stated, 
do not differ materially or in substance from the averments contained 
in plaintiff's statement of claim. Though already summarized, they 
may be again outlined as foUows: 

The défendant is, as its name implies, a taxicab company. It was 
or^anized in May, 1908, one Hinckle being then its président. In 
June, 1908, Close was selected as its bookkeeper. He kept the books 
and accounts of the company and attended to the détails of the office 
work. Hinckle selected a Mr. Addis as insurance broker for the com- 
pany, and later, about September, 1908, he selected plaintiff for that 
service, whose first employment was in going over the then existing 
policies of the company and in making a report in regard thereto. 
He did this and saw Mr. Hinckle on varions occasions in relation 
thereto, and the latter at last said he had turned the matter over to 
Close. Plaintiff then saw Close, who directed him to proceed to ad- 
just the existing insurance in açcordance with his report. He had no 
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exclusive contract, and would only place neW insurance upon partic- 
ular cars when requested so to do. When losses occurred, he would 
settle with the insurance companies and crédit defendant's account 
vvith the amount received. When an insurance rate was raised, or the 
terms of a policy changed in any way, he would explain the matter to 
Close, and Close would approve of it on that explanation. His accounts 
would be audited by Close, entered by him on the books, and ail mon- 
eys paid would be received by him and deposited in the company's ■ 
book account. Some of thèse matters would be talked over with Mr. 
Wilson, the secretary, and they relied upon plaintiff, as insurance 
broker of the company, in ail that he did. In July, 1909, Mr. Kin«ley 
was elected président of the company in place of Hinckle, but the 
insurance matters continued as before. During ail this time down to 
the making of the alleged new contract. Close never made any con- 
tract for défendant, either written or oral, prior to the contract in suit, 
except in so far as the direction by Close to the plaintiff, to make a 
particular insurance, implied a promise on the part of the company to 
pay the settled commissions for the same. 

In the fall of 1909, dissatisfaction having arisen in regard to the 
fire and burglary insurance, which up to that time had been taken out 
in London Lloyds, Wilson and Close asked for bids from insurance 
brokers, and several bids were put in, including one from the plaintifï. 
The bids were scheduled by Close, and he and Wilson went over them 
and decided that plaintiff's bid was best, whereupon Wilson dictated 
and Close signed a letter of acceptance. Neither Wilson nor Close 
were directors. The by-laws did not authorize them, nor had they 
any authority from the board or the président to accept that bid, nor 
did they ever report their acceptance of it to the board of directors or 
to the président, nor is there any évidence to show that the board of 
directors, or any of them, or the président, had any knowledge of the 
acceptance of the bid by Close. It is testified by the plaintifï himself , 
that what he did after November, 1909, under the alleged contract with 
Close, up to the time of its répudiation by the company in March, 1910, 
was nothing more than what he did under the original arrangement 
from September, 1908, to November, 1909, and that he was paid his 
commissions for ail that was done. So that there was nothing done by 
plaintiff, under the alleged contract, to indicate to the président or 
board of directors, or any one else, that he was claiming an exclusive 
contract to place ail the defendant's insurance for three years. Some 
time in February, 1910, the défendant had its attention called to the 
fact that plaintifï was claiming this exclusive right to place ail de- 
fendant's insurance for three years, and they promptly, by resolution 
of the board of directors, repudiated the same and directed no more 
policies to be renewed by plaintiff until further notice. 

Thèse facts, though given in outline, fairly and accurately state the 
character and substance of the évidence submitted to the jury. It is 
to be observed that, throughout this whole record, there is a total ab- 
sence of any évidence to show that Close had ever made, on behalf of 
the défendant, any time contract concerning insurance, or any cther 
matter, with the plaintiff or any other person. 
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We do not think the jury should hâve been permitted to infer froin. 
this évidence that Close was clothed with authority from the défend- 
ant to make a time contract with the plaintiff, binding the company, 
for whom he presumed to act, to put in the hands of the plaintiff ail 
of their insurance business for a term of three years. The différence 
of such a transaction from what had been the ordinary course of busi- 
ness between Close and the plaintiff, is too great and obvious to per- 
■mit of such an implication. Those former acts were merely the inci- 
dental transactions necessary to enable the insurance broker employed 
by the président of the company to place insurance from time to time 
upon particular cars, as it might be required. It is a startling prop- 
osition, that authority to bind the company for a period of years could 
be inferred from such acts. If for three years, why not for five or 
ten years? 

We are compelled to conclude, therefore, that there were no facts 
to warrant the jury in so finding. 

Though this was the only question passed upon by the jury, we 
must notice the second question submitted,— Did the défendant ratify 
the contract in question ? That it did not do so expressly, is admitted. 
The only ground for this contention is, that after the unauthorized 
contract was made by Close with the plaintiff, the policies of insurance 
effected by him at the new rates were received and retained by the 
défendant. The new rates were only slightly better than the old, and 
the obtaining of them was quite within the natural scope of the em- 
ployment of plaintiff, as it had previously existed. There was nothing 
in the acceptance of such policies, even though made for a term of 
three years instead of one, to call attention to the claim of plaintiff, 
that he had an exclusive right under his contract to place ail the in- 
surance of the défendant for three years. The obtaining of the new 
rates was a single act as to each policy, just as the obtaining of the 
old rates was a single act, and immediately thereaf ter, the services of 
the broker who obtained them could be discontinued and the policies 
retained. The same may be said as to the agreement under the new 
arrangement, that the policies were to run for three years. That did 
not imply that the broker was to be continued for three years, any 
more than, if the policies had been for one year or five years, there 
would be an implication that the broker who effected them was to be 
continued for one year or five years. It took np more time to place 
a policy for three years than for one year, and when done, there was 
no more implication than there was formerly, that the broker 's serv- 
ices were to be continued thereafter. There is a total absence, there- 
fore, of any facts in évidence, as disclosed by this record, from which 
knowledge of this exclusive contract and ratification thereof by the 
défendant could hâve been inferred, and that question, therefore, 
should not hâve been submitted to the jury. 

We are compelled, therefore, to the conclusion that the motion for 
judgment ilon obstante veredicto should hâve been granted, and the 
judgment below is therefore reversed. 
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^TNA LÏFE INS. CO. v. DAVIS. 

(Circuit Court of Appeals, Eightli Circuit October 13, 1911.) 

No. 3,581. 

1. Insurance (§ 527*) — Accident Insurance— Constexjction of Polict— In- 

JUBT WhILE PaSSENGER IN Elevatob. 

It Is sufflcient to brlng a case witMn a clause of an accident Insurance 
pollcy subjecting tlie conipany to double liabillty for an injury to Insured 
while "ridlng as a passenger • * * in an elevator provided for pas- 
senger service," If at the time of an injury insured had so far entered 
an elevator as to be wlthln it in common parlance, although some part 
of hls body, as his foot, may bave protruded. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. §§ 1312, 1313; 
Dec. Dig. § 527.* 

Accident Insurance, rlsks ànd causes of loss, see notes to National Ace. 
Society V. Dolph, 38 C. C. A. 3 ; New Amsterdam Casualty Co. v. Shlelds, 
85 C. C. A. 126.] 

2. Trial (§ 260*)— Instructions— Requests—Repusal. 

The refusai to glve a requested Instruction was not error, where it 
was glven In substance in tlie charge, although in différent language. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 651; Dec. Dig. § 
260.*] 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Action at law by Ada M. Davis against the Mtna Life Insurance 
Company. Judgment for plaintiflf, and défendant brings error. Af- 
firmed. 

Clément A. Lawler (W. T. Johnson and Clarence S. Palmer, on the 
brief), for plaintiff in error. 

LesHe J. Lyons (George L. Davis, on the brief), for défendant in 
error. 

Before SANBORN, Circuit Judge, and MARSHALL and W. H. 
MUNGER, District Judges. 

MARSHALL, District Judge. This action is based on a policy of 
accident insurance issued by the insurance company, plaintiff in error, 
to Daniel F. Cobb, by which it insured Cobb against disability or 
death resulting directly from bodily injuries effected solely through 
external violent and accidentai means. The sum to be paid in case 
of death was $5,000_, subject, however, to be doubled if death resulted 
from any of certain' specified accidents. Section 7 of the policy pro- 
vided : 

"If such injuries are sustained • • • while insured Is rldlng as a pas- 
senger * * * In an elevator provided for passenger service, * * * 
the amount to be pald * * * shall be double the sum otherwise payable 
for such Injuries; but the increased beneflts provided by thls section 7 
shall not apply to any accident or injury, fatal or otherwise, sustained while 
getting on or ofif or being upon the steps of any railway or street raihvay car." 

Cobb received an accidentai injury resulting in his death. The in- 
surance company paid to his widow, Ada M. Cobb (now Ada M. 

*For other cases see same topic & i numbeb in Des. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Davis, the défendant in error), the beneficiary named in the policy, 
the $5,000 fixed in the policy as the limit of ordinary liability. The 
beneficiary claims that the insured was injured "while a passenger in 
an elevator provided for passenger service," and hence that the in- 
surance compariy is subject to à double liability. This action was 
broug-ht to enforce this contention, and resulted in a verdict and judg- 
ment in favor of the beneficiary. For a reversai of this judgment the 
principal contention of the plaintifï in error is that it was entitled 
to a dirçcted verdict, as requested by it, for the reason that the évi- 
dence fails to show that at the time of the accident Cobb was in an 
elevator, or that that elevator was then provided for passenger service. 
This requires a somewhat detailed statement of the circumstances at- 
tending the accident. 

Cobb was a. real estate dealer, and had an office on the fourth floor 
of the Fidelity Trust Building in Kansas City. There was a passenger 
elevator in that building for the use of the tenants and others prop- 
erly resorting there. This elevator was operated by a specially se- 
lected operator from an early hour in the morning until 6:30 p. m., 
when it was ordinarily shut down and the operator went home. After 
the closing hour the janitors of the building were permitted to use 
the elevator for their purposes. There was évidence, though not un- 
disputed, that Cobb had a spécial arrangement with the vice président 
and gênerai manager of the company owning the building, and duly 
authorized to act in its behalf, to the elïect that twice a month, when 
he desired to assemble in his office prospective purcha$ers for Texas 
lands after the usual closing time of the elevator service, he might 
use this elevator and one of the janitors would act as operator. The 
night of the accident was one of thèse occasions. At about 7 :30 p. m. 
on that night Avery, a janitor, was operating the elevator. Cobb was 
seen to stop at the door of the elevator shaft on the fourth floor. 
Soon after, he was heard tp cry out : 

"Ob ! my God ; he has erushed my foot." 

_ Another of the janitors, hearing a noise, went to the shaft to înves- 
tigate. The elevator cage was thèn from four to five feet above the 
fourth floor, and Avery said to him : 

"My God ! Wlll, I hâve kllled ald man C!obb ; he has fallen down the eleva- 
tor shaft, and for God's sake run down." 

Cobb's body was found at the bottom of the shaft. His left foot 
had been erushed, and the shoe had beien torn from it. This shoe 
was found in the grille work or grating of the elevator shaft ; the toe 
of the shoe pointing downward, most of the sole protruding, but the 
heel still within the shaft. This shoe was so found at a point in the 
shaft above the door on the fourth floor. Avery, the janitor, is the 
only living eyewitness to thé accident. He described it in this way: 

"Mr. Cobb *arited to corne down, I stopped wlth the elevator a llttle too 
high, and as I came down I touched the spring. He shoved the door open and 
stepped up. His toe was a little bit over the landlng of the elevator and 
T was on it, and he made some exclamation as If In pain, or 'Oh!' or some- 
thing, and I rerersed the power and went up some llttle distance — I am not 
sure exactly how hlgh, Mr. Cobb, in the tneantime, had caught hold of the 
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elevator some way, and was leanlng agalnst the hob, as I would call It, of 
the elevator. Mr. Cobb was drlnking, and as I raised, and reversed the power. 
and shot the elevator up, why Mr. Oobb fell back and down the shaft." 

If Cobb had in fact made an arrangement for the use of this ele- 
vator for passenger service after the usual closing time, as testified 
to, there can be no question that at the time of the accident it was 
provided for passenger service. The évidence as to this arrangement 
was conflicting; but it is not contended that the question oughtto 
hâve been taken from the jury. It was submitted under proper in- 
structions, and the finding of the jury against the insurance company 
concludes it hère. 

[1] The more difficult question is whether Cobb was a passenger 
in an elevator. If Avery's testimony be true, he had only ofïered him- 
self as a passenger, and had not in any respect entered the elevator; 
but the jury had the physical facts of the accident before them. li 
Cobb did not enter the elevator, and his foot was crushed beneath its 
floor, how, then, was it possible for the shoe to be stripped from the 
crushed foot by catching in the grating at a point above the door of 
the elevator? It is évident that Cobb was within the elevator shaft 
before he fell to the bottom, for the shoe was pressed from within 
outwards. Whatever the true circumstances may hâve been, Avery's 
testimony is inconsistent with the physical facts, and did not conclude 
the question before the jury. The reasonable déduction seems to be 
that Cobb had substantially entered the elevator; that as the power 
was suddenly reversed, and the elevator shot up, he lost his balance 
and fell outward through the open door. His foot, the last part of 
his body to leave the cage, was caught between the floor of the eleva- 
tor and the grating above. At least, the jury were justified in reach- 
ing this conclusion ; and we see no reason to disturb their finding. 

It is insisted that the case of .(Etna Life Insurance Co. v. Vandecar, 
86 Fed. 282, 30 C. C. A. 48, decided by this court, is in point hère. 
In that case the insured was standing on the platform of a moving 
railway car, preparing to alight when it stopped at a station, and by a 
jerk of the car was thrown off. Double liability was claimed under 
the clause of the policy which provided for it in case of accidentai 
death while riding in a passenger conveyance. It was held that the 
intent of the policy was to stipulate for a double liability while the 
insured was riding in an exceptionally safe place, and that while stand- 
ing on the platform of the car he was not riding in a passenger con- 
veyance within the meaning of the contract. This case is inapplicable 
to the facts hère as, it must be inferred, the jury found them. They 
were in substance instructed to give to the words "while a passenger 
in an elevator" the meaning they would in common acceptation be 
held to hâve — that to be such a passenger Cobb must not only hâve 
offered himself for carriage and been accepted, but also bave so far 
entered the elevator as to be in the elevator in common parlance; in 
other words, that a mère protrusion of some part of his body was not 
inconsistent with his being considered in the elevator. This, we think, 
was correct. In Depue v. Travelers' Insurance Co. (C. C.) 166 Fed. 
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183, under facts much similar, the insured was held to be in the ele- 
vator. 

[2] Error is assigned to the refusai of the court to instruct the jury 
to the effect that, if the accident occurred while Cobb was attempting 
to enter the elevator and before he in fact entered it, the insurance 
Company was not liable. This instruction was in substance given, 
when the jury were instructed that, unless Cobb was at the time of 
the accident in the elevator, their verdict must be in favor of the in- 
surance Company. The requested instruction differed verbally, but 
not essentially, from that given. No right of the plaintiff in error was 
violated by a failure to instruct in the identical language of its re- 
quest. Western Coal & M. Co. v. Berberich, 94 Fed. 329, 36 C. C. A. 
364; Trumbull v. Erickson, 97 Fed. 891, 38 C. C. A. 536. 

It is also contended that error was committed in permitting the 
witness Strong to testify, over the objection of the insurance Com- 
pany, as follows: 

"I had some 12 or 14 men who had just eome In with me, to take on to 
Texas. î asked Mr. Brent, as near as I can remember: 'Well, what am I 
going to do wIth thèse men? Has the elevator service been discontlnued?" 
He sald: 'Oh, no; just as soon as the excitement subsides, why the elevator 
wlll be in service at your service.' " 

The objection to the évidence was on the ground that, occurring 
after the accident, it did not refer to it, and was not a part of the res 
gestse. This ruling was made under thèse circumstances : Strong was 
in the employ of Cobb, and on the night of the accident was in charge 
of the men to be assembled in Cobb's office. Brent was the vice prés- 
ident of the corporation owning the building and had gênerai control 
of it. The conversation detailed by Strong occurred a few minutes 
after the accident, and while the ensuing excitement was still évident. 
The testifflony, if true, tended to prove that the elevator had not 
ceased passenger service on that night at 6:30 p. m., as contended by 
the insurance company, but was at the time of this conversation still 
in service, except as the temporary excitement interfered with it. 
Strong was présent at and had already testified to the arrangement 
claimed to hâve been made by Cobb with Brent for the spécial eleva- 
tor service, and to the effect that such service had been uniformly 
furnished prior to the accident pursuant to that arrangement. So 
that, even if this évidence as to Brent's statements after the accident 
was erroneously admitted, it was not prejudicial, and does not require 
the reversai of the judgment. 

It follows that the judgment must be afSrmed, and it is so ordered. 
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JENNINGS V. WILLIAM A. STANNUS & SON. 

In re WILLIAM A. STANNUS & SON. 

(Circuit Court of Appeals, Nlnth Circuit November 6, 1911.) 

No. 2,008. 

1. Bankbuptct (§ 397*) — Exemptions— Pabtneeship Peopektt. 

Under Rem. & Bal. Ann. Code Wash. § 563, subd. 4, whlch exempts 
to a householder two cows, feed, provisions, etc., but further provides 
that. "in case such householder shall not possess or shall not désire to 
retain the animais above named, he may sélect from hls property and re- 
taln otber property not to exceed $250, coin, in value," a bankrupt Is not 
entltled to such substltuted exemption from partnérship property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 678; Dec. 
Dlg. § 397.*] 

Û. Bankruptcy (§ 42*) — Pabtneeship— Effect of, Minoeity op Paktneb. 

A partnérship in which one member is a minor may be adjudged a 

banki-upt, where the minor has taken no action to repudiate the relation. 
[Ed. Note.-^For other cases, see Bankruptcy, Dec. Dlg. § 42.* 
What persons are subject to bankruptcy law, see note to Mattoon Nat. 

Bank v. First Nat Bank, 42 G. O. A. 4.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern Division of the Western District of 
Washington, in Bankruptcy. 

In the matter of William A. Stannus & Son, bankrupts. Pétition 
by I. H. Jennings, trustée, to revise an order allowing exemptions to 
William A. Stannus from partnérship property. Reversed. 

Thls Is a pétition for revision of the order and judgment of the District 
Court made in bankruptcy. It appears from the record that William A. 
Stannus made and flled a pétition in bankruptcy in hls own behalf and also 
in behalf of the copartnership of William A. Stannus & Son, which flrm 
consista of petitioner and hls son, Aaron Stannus ; the latter belng a minor 
of the âge of 19 years. Insolveney was shovvn, and the willinguess of the 
copartnership and of William A. Stannus, Indivldually, to be adjudged bank- 
rupts asserted. The usual schedule, marked "B," accompanies the pétition, 
which contains an inventory of ail the property of petitioner, both indivld- 
ually and of sald partnérship. In thls schedule is set forth a list of certain 
partnérship assets, which the petitioner, belng a householder, claims as 
exempt, by virtue of the statute of Washington, to the amount of $250, in 
lieu of certain animais, provisions, and fuel for the maintenance of the 
household, and feed for the animais, for the period of six months. In ad- 
dition, petitioner claims as exempt certain household furniture, supplies, and 
wearing apparel. The trustée interposed objections to the allowance of the 
exemptions clalmed, and the matter was submltted to the référée in bank- 
ruptcy for hls décision. The refferee disallowed the claim of the petitioner 
for the list of merchandise, in lieu of the animais, provisions, etc. On re- 
view to the District Court, the flnding and order of the référée was reversed. 
The purpose of the présent pétition is to bave revlewed the décision of the 
court in that respect. 

Leopold M. Stern and H. E. Porter, for petitioner. 
F. B. Carpenter, for respondent. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

*Por other cases see same topic & ; numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WOLVERTON, District Judge (after stating the facts as above). 
[1] The sole .question présentée! f©rour détermination is whether the 
partnership assets of William À. Stannus & Son, to the amount of 
$250, are exempt from the opération of the bankraptcy proceeding, 
in lieu of the animais, provisions^ and feed to which a householder 
is entitled under the statutes of Washington as exempt from exécution. 

The bankrupt is entitled, under the sixth section of the bankruptcy 
act (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 
3424), tdst^ch, exemptions of property as are exempt to the debtor 
from exécution and levy under the local statutes, and under the for- 
ty-seventh section of the act it is made the duty of the trustée to set 
aside such exemptions for the benefit of the bankrupt and make re- 
port thereof to the court. Hughes' Fed. Proc. 145. As a rule, the 
fédéral courts are governed by staté construction of local exemption 
statutes ; but, in the absence of such construction, they will adopt their 
own interprétation. 

It is declared by the statutes of Washington that: 

"The folio trljig property Bhall be exempt from exécution and attachment, 
except as hereJnafter speelally pTOvlded: • • • (4) To eaeh householder, 
two cows, with their calves, • * ♦ and provisions and fuel for the com- 
fortable maintenance of such householder and family for six months, also 
feed for such animais for six months : Provlded, that ta cage such house- 
holder shall not possess or sball not désire to retain the animais above 
named, he may sélect from His proper'ty ànd retaln other property not to 
exceed two hundred and flfty dollars, coin, in value." Section 563, subd. 4, 
Rem. & Bal. Ann. Codes & Stats. of Washington. 

The statute hère deals with individuals, and apparently with in- 
dividual property. No mention is made of partners, or of exemption 
of partnership property for the benefit of individual mçmbers of a 
firm. We hâve been cited to no construction of the statute, respect- 
ing the rights of partners to the exemption, by the Suprême Court of 
the State of Washington. Hence this court must détermine the ques- 
tion for itself. The adjudicated cases upon the gênerai proposition 
are not uniform, but the great weight of authority seems to be against 
the right of the partners to the exemption. It is so declared in Thur- 
low V. Warren, 82 Me. 164, 19 Atl. 158, 17 Am. St. Rep. 472. In 
Wisconsin it ià held that under the Constitution and laws of that state 
the privilège of exemption is personal to the individual debtor, there 
being no exemption in favor of partners jointly. Russell v. Lennon, 
39 Wis. 570, 20 Am. Rep. 60, overruling Gilman v. Williams, 7 Wis. 
329, 76 Am. Dec. 219. 

The strong rea,son in support of this view rests upon the innate dif- 
férence between the individual and a copartnership as it relates to 
their respective property rights. Each is a distinct entity. The for- 
mer holds, by exclusive right, subject only to the right of his cred- 
itors to hâve his property applied to their legitimate demands. Ex- 
emption statutes are enacted to meet this express condition, to relieve 
the debtor in a measure against the demands of his creditors, that he 
may yet enjoy the necessary comforts of life. The latter holds by 
right of the individual members, whose respective interests in the 
property dépend upon mutual agreement between them_; the wholc 
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being subject to the debts of the firm. The individual interest in the 
partiiership prôperty is joint, and each partner hâs the right tohave 
the propterty applied first to the partnership debts before either is en- 
titled to a ségrégation of his own interest. Levy and exécution, it is 
true, may proceed against the individual interest; but, when made, 
the sale is of the interest subject to the debts of the concern, and a 
settlement of the copartnership afïairs is necessary in the end to dé- 
termine what the purchaser has really acquired. So that it seems 
illogical to say that exemption in favor of a partner is within the pur- 
view of the statute, unless specially mentioned and declared. Pond 
V. Kimball, 101 Mass. 105; In re Demarest (D. C.) 110 Fed. 638. 
Other adjudications of the fédéral courts sustaining this view, fol- 
lowing the courts of the states in which they were rendered, are : In 
re Novak (D. C, S. D.) 150 Fed. 602; In re Beauchamp's et al. (D. 
C, Md.) 101 Fed. 106; In re Meriwether (D. C, Ark.) 107 Fed. 102; 
In re Prince and Walter (D. C, Pa.) 131 Fed. 546. 

The authorities pro and con of the proposition are collated in the 
case of In re Camp (D. C.) 91 Fed. 745, in an instructive opinion ren- 
dered by Newman, District Judge; he following the construction 
placed upon the statute by the Georgia Suprême Court, to the efïect 
that partners are entitled to the exemption out of the partnership prop- 
ery. The stronger reason, as well as the weight of authority, we 
think is the other way. 

[2] This disposes of the principal question. It remains to déter- 
mine whether the son being a minor avoids the partnership relations. 
An infant's agreement to enter into a copartnership, like most other 
contractual obligations of his, is not void, but voidable only, and that 
at his instance or within a reasonable time after arriving of âge. It 
is only such agreements as are not possibly to be regarded as béné- 
ficiai to him which are nul! from the beginning. Partnership obliga- 
tions will not, however, bind him personally, but are valid against the 
firm, and are entitled to payment out of the partnership assets, re- 
gardless of the minority of one of its members. Thèse principles are 
well settled by uniform trend of authority. Sparman v. Keim, 83 
N. Y. 245; Dunton v. Brown, 31 Mich. 182; Moley v. Brine, 120 
Mass. 324; Page v. Morse, 128 Mass. 99; Gay v. Johnson, 32 N. 
H. 167 ; Bush et al. v. Linthicum, 59 Md. 344 ; Ex parte Taylor, 44 
Eng. Reprint, 388; Goode & Benmon v. Harrison, 105 Eng. Reprint, 
1147; Bâtes, Law of Partnership, vol. 1, §§ 142-148, 

It follows that the partnership, where a member of the firm is a 
minor, continues in ail respects valid. until the minor has declared his, 
privilège and has withdrawn from the firm. So that in the présent 
case, the son having in no way, so far as the record discloses, declared 
his withdrawal, the partnership of William A. Stannus & Son con- 
tinues valid and undissolved, except for the assignment in bankrupt- 
cy. Such being the case, the elder Stannus cannot claim his ex- 
emption out of the partnership prôperty of William A. Stannus & Son. 

The order and judgment of the District Court will therefore be 
reversed, and the cause remanded, with directions to enter judgment 
in accordance with this opinion, with costs in favor of petitioner. 
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CENTÙRT ELECTRIC CO. V. WBSTINGHOUSB ELECTRIC & MPG. OO.t 

(Circuit Court of Appeals, Blghth Circuit November 3, 1911.) 

No. 3,324. 

(Syllahus iy the Court.) 

1. Patents (5 66*)— Anticipation— Applications Pending Togetheb. 

Where eaeh of severàl applications, whicli subsequently rlpen Into pat- 
ents to the same Inventor, descrlbes the same machine and process and 
the Inventions clalmed In ail the applications, but no one otf the applica- 
tions çlalms any Invention claimed In any of the others, and they are ail 
pending at the same tlme, the respective dates of the applications and of 
the patents and the respective dates when the applications were flled are 
immaterial, and the applications and patents cannot be used to antlci- 
pate or avold each other. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. Il 79, 81; Dec. 
Dlg. J 66.»] 

2. Patents (§ 66*) — Anticipation— Peiok Patents— Identitt of Intention. 

Wfhile an earller patent avoids a later patent to the same patentée for 
the invention claimed and secured by the former, It does net in valida te 
a later patent to hlm for a distinct différent invention not claimed and 
secured by the earller patent, whether that Invention is gênerai or spécif- 
ie, Is of a process or of a machine, or of botb, and whether It Is of an 
original machine or process, or of an improvement thereon. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 79, 81; Dec. 
Dig. § 66.*] 

S. Patents (§119*) — Invention— Number op Patents Pbocurable. 

One who makes several patentable Inventions that produce a new and 
usef ul process or machine, or both, pertainlng to the same subject-matter, 
has the option to take one patent theref or or as many separate patents 
therefor as he makes patentable Inventions. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 171; Dec. Dlg. 
I 119.*] 

4. Patents (§ 157*) — Constbuction— Nature or Patent— "Contract." 

A patent is a contract, and It must be Interpreted by the same rules 
of construction as other contracts. 

, [Ed. Note. — For other cases, see Patents, Cent. Dlg. § 229; Dec. Dlg. 
I 157.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1513-1534; 
vol. 8, pp. 7615-7616.] 

5. Patents (§§ 157, 160*) — Construction— Spécifications and Claims— Con- 

struction AS A Whole. 

The intention of the parties should be deduced from the entlre contract, 
not from any part of it, or vrithout any part of It. 

The spécification whlch Is a part of the same application and speclflca- 
cation as are the claims must be read and Interpreted with them, not 
for the purpose of contractlng or of expanding the latter, but to ascertain 
from the entlre agreement the actual intention of the parties, and that 
Intention when ascertained should prevall. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 232, 235 ; Dec. 
Dlg. §§ 157, 160.*] 

6. Patents (§ 7*) — Invention— Process and Appabatus. 

Separate patents for a new aud usef ul process and for a new and 
useful apparatus to practice It may be sustalned, although no other àp- 
paratus to practice It is known. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. i 6 ; Dec. Dlg. 
§7.*] . 

*For other case» ae» same toplc & § nhmbeb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
t Eehearlng denied February 7, 1912. 
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T. Patents (§ 328*) — Anticipation— Paetictjlae Patents, 

Patent No. 555,190 to Tesla, for a comblnation or apparatus to prac- 

tlce the process secured to Tesla by patent No. 511,915, Is not antlcipated 

or avolded by the latter. 
Patents Nos. 555,190 and 511,915 are not for the same invention as patent 

No. 445,207 to Tesla, and neither of them Is antlcipated or avolded 

thereby. 

8. Patents (§§ 312, 112*)— Infbingement—Prbsumptions— Décision ou Pat- 

ent Ofitce. 

It Is a gênerai rule that there Is a légal presumption that a procesa 
or apparatus of a later patent does not infrlnge upon that of an earlier 
patent relatlng to the same subject. 

It Is a gênerai rule that a process or apparatus of a later patent does 
not infrlnge the process or apparatus of an earlier patent where the 
Commlssioner has declded there was no Interférence hetween them. 

There is an exception to thls rule to the effect that where a patentée 
has made a primary invention of a new or useful process or apparatus 
which accomplishes a resuit never before produced by such a process or 
machine, the presumption that a process or apparatus of a later patent 
on the same subject is for a subordlnate Improvement or modification of 
the primary Invention and hence subject to an Infringement of the patent 
which secures it, is at least as strong as the presumption of the gênerai 
rules, because there are many more patents for subordlnate improvements 
and modifications of primary inventions than there are for such inven- 
tions, and hence more probability that a glven process or apparatus is 
ot the former than that It is of the latter class. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. |§ 544, 162-165; 
Dec. Dlg. §§ 312, 112.*] 

9. Patents (§ 283*) — Infbinsement— Dépenses. 

It is no défense to a charge of infringement of a process, an apparatus 
or a combination clearly descrlbed and claimed In a patent that it, or 
some part of it, was misnamed therein by the patentée, or that the in- 
fringer has called it by a différent name. Patents protect processes, 
apparatus, and combinations, whatever their names. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. §§ 448-452; Dec. 
Dlg. § 283.*] 

10. Patents (§ 328*) — Infringement— Paettcttlae Patents. 

Claim 1 of patent No. 511,559, clalm 1 of patent No. 511,915, and clalms 
1, 2, and 6 of patent No. 555,190 to Nlkola Tesla, regarding electrical 
transmission of power, are valid, and the defendant's device which it 
claims follows the combinations secured by patent No. 399,801 to Thom- 
son & Wightman and patent No. 428,650 to Thomson, is an infringement 
thereof. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Missouri. 

In Equity. Bill by the Westinghouse Electric & Manufacturing 
Company, against the Century Electric Company. From a decree for 
complainant, défendant appeals. Affirmed. 

Thomas F. Sheridan (Roy M. Eilers, on the brief), for appellant. 
Parker W. Page and Thomas B. Kerr (Paul Bakewell, on the brief), 
for appellee. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
REED, District Judge. 

•For othw cases lee sam« topic & S kvmbbs lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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SANBORN, Circuit Judge. This is an appeal from a decree fof 
aft injûnction against the infringement by the Century Electric Com- 
pany, a corporation, the défendant below, of claim 1 of letters patent 
No. 511,559 to Nikola Tesla, issued December 26, 1893, on an ap- 
plication filed December 8, 1888, claim 1 of letters patent No. 511,915 
to Nikola Tesla issued January 2, 1894, on an application filed De- 
cember 3, 1888, on a division of an application filed May 15, 1888, 
and claims 1, 2, and 6 of letters patent No. 555,190 to Nikola Tesla 
issued February 25, 1896, on an application filed May 15, 1888. The 
contentions on which counsel for the défendant below rely for a re- 
versai of this decree are (1) that patents Nos. 511,915 and 555,190 
are void because they secure the same inventions as patent No. 445,- 
207, issued to Nikola Tesla January 27, 1891, on an application filed 
May 20, 1889, (2) that patent No. 555,190 is void because it is for 
the same invention as patent No. 511,915, and (3) that the défendant 
did not infringe anjiof the claims specified in the decree. 

[1, 7] 1. Where each of several applications which subsequently 
ripen into patents to the same inventor describes the same machine 
and process and the inventions claimed in ail the applications, but no 
one of the applications claims any invention claimed in any of the 
others and they are ail pending at the s^e time, the respective dates 
of the applications and of the patents and the respective dates when 
the applications were filed are immaterial, and the applications and 
patents cannot be used to anticipate or avoid each other. Ide v. Tror- 
licht, Duncker & Renard Carpet Co., 115 Fed. 137, 145, 53 C. C. A. 
341, 349; Walker on Patents, § 180; Suffolk Mfg. Co. v. Hayden, 
3 Wall. 315, 318, 18 h. Ed. 76; Westinghouse Elec. & Mfg. Co. v. 
Dayton Fan & Motor Co. (C. C.) 106 Fed. 724, 726; Graham v. Mc- 
Cormick (C. C) 11 Fed. 859; Graham v. Manufacturing Co. (C. 
C.) 11 Fed. 138, 141. The applications for patents Nos. 511,915 and 
555,190 were filed more than a year before the application for patent 
Nô. 445,207 was filed. They were pending during ail the time that 
application was pending, but on account of delays from interférence 
did not ripen into patents until long after the patent upon that ap- 
plication laad issued. This fact, however, in no way countervails , 
the validity of thèse patents unless Tesla in his application for patent 
No. 445,207 claimed the same invention which he claimed in his ap- 
plications for patents Nos. 511,915 and 555,190. 

An inventor, it is true, may not sustain a subséquent patent for an 
invention actually claimed and secured in a former patent. Miller 
V. Eagle Co., 151 U. S. 186, 197, 14 Sup. Ct. 310, 38 L. Ed. 121; 
Mosler Safe Co. v. Mosler, 127 U. S. 355, 361, 362, 8 Sup. Ct. 1148, 
32 L. Ed. 182; Otis Elevator Co. v. Portland Co., 127 Fed. 557, 561, 
562, 62 C. C. A. 339, 343, 344 ; Western Electric Co. v. Williams- 
Abbott Elec. Co., 108 Fed. 952, 955, 48 C. C. A. 159, 162; Thomson- 
Houston Elec. Co. v. Hoosiçk Ry, Co., 82 Fed. 461, 467, 468, 27 C. 
C. A. 419, 425, 426. Nor may he sustain a subséquent patent for an 
essential élément of an invention secured by a former patent without 
which that invention would not hâve been patentable. Palmer Pneu- 
matic Tire Co. v. Lozier, 90 Fed. 732, 740, 742, 744, 745, 33 C. C. A. 
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255, 263, 265, 267; Industrial Mfg. Co. v. Wilcox & Gibbs Sewing 
Machine Co., 112 Fed. 535, 537, 50 C. C. A. 387, 389. 

[3] But one who makes several patentable inventions that resuit 
in a new and useful machine or process, or both, may hâve as many 
separate valid patents as he makes patentable inventions. His is the 
option to secure ail thèse inventions by a single patent, or by many 
patents, and the fact that he describes ail of them in his application 
or spécification for an earlier patent to secure one or more of them, 
does not invalidate a subséquent patent to him for those inventions 
there described but not claimed. Robinson on Patents, § 465 ; Ex- 
panded Métal Co. v. Bradford, 214 U. S. 366, 383, 385, 29 Sup. Ct. 
652, 53 L. Ed. 1034; Badische Anilin & Soda Fabrik v. A. Klipstein 
& Co. (C. C.) 125 Fed. 543, 544; Westinghouse Elec. Co. v. Dayton 
Fan & Motor Co. (C. C.) 106 Fed. 724, 726; Westinghouse Elec. & 
Mfg. Co. V. Electric Appliance Co. (C. C.) 142 Fed. 545, 551. 

[2] And a patent for an invention does not avoid a later patent 
for an improvement thereon nor does a patent for an improvement 
avoid a later patent for the invention on which the improvement is 
made. Thomson-Houston Elec. Co. v. Ohio Brass Co., 80 Fed. 712, 
724, 725, 726, 26 C. C. A. 107, 119, 120, 121. The sum of the whole 
matter is that while an earlier patent avoids a later patent to the same 
patentée for the invention claimed and secured by the former it does 
not invalidate a later patent to him for a distinct, différent and sep- 
arable invention whether generic or spécifie, whether an original ma- 
chine or process, or both, or an improvement thereon which is not 
actually claimed or secured by the earlier patent. Thomson-Hous- 
ton Elec. Co. V. Elmira & H. Ry. Co., 71 Fed. 396, 405, 18 C. C. A. 
145, 154; Electrical Accumulator Co. v. Brush Electric Co., 52 Fed. 
130, 138, 139, 2 C. C. A. 682, 690, 691. 

The first question in this case therefore is, Did Tesla in his ap- 
plication for patent No. 445,207, which was filed after his applica- 
tions for patents Nos. 511,915 and 555,190 were filed, and which 
ripened into a patent while they were pending, claim the same in- 
vention which he claimed in those applications and secured by the 
patents thereon? Claim 1 of patent No. 511,915 reads: 

"The method of operating electro-magnetlc motors haviug independent en- 
ergizing circuits, as herein described, which eonsists In passing an alternating 
eurrent through one of the energizing circuits and inducing by such current 
the current in the other energizing circuit of the motor, as set forth." 

Claims 1, 2, and 6 of patent No. 555,190 read in this way: 

"1. In an electro-magnetlc motor, the combination of independent energiz- 
ing circuits, one adapted to be connected with a source of alternating current, 
the other arranged in inductive relation to the sald flrst circuit whereby the 
motor wlll be operated by the résultant action of the two circuits, as set 
forth. 

"2. The combination in an electro-magnetlc motor, with an alternating coil 
or conductor and a elosed-clrcult conductor in inductive relation thereto, of 
an armature mounted so as to be withln the fleld produced by the coil and 
closed conductor, as set forth." 

"6. In an electro-magnetlc motor the combination of independent energiz- 
Ing-circuits, one for connection with a sorurce of alternating currents, the oth- 
er in inductive relation to the flrst, whereby a rotary movement or projection 
191 F.— 23 



354 191 FEDERAL EBPOKTEE 

of the fleld-poles wIU be produced by the conjoint action of the two and an 
armature mounted wlthin the Influence of the field produced by the energlz- 
ing circuits and containlng closed colis or circuits, as set fprth." 

Claims 1, 2, and 3 of patent No. 445,207 read thus: 

"1. The comblnatlon, In a motor, of a primary energizlng-clrcuit adapted 
to be connected wlth the circuit of a'generator and a secondary energizlng- 
clrcuit In Inductive relation thereto, the two circuits being of différent elec- 
trical character or résistance, as set forth. 

"2. The combination, In a motor, of a primary energizlng-clrcuit adapted to 
be connected wlth the circuit of a generator and a secondary energizing-clr- 
cult in inductive relation thereto, the two circuits being of différent self -in- 
duction, as herein set forth. 

"3. The combination, in a motor, of primary energlzing-coils adapted to be 
connected to a source of current and secondary energlzing-coils in a circuit 
in Inductive relation thereto, one set of sald coils being formed by conduotors 
of small size and few turns, the other by conductors of larger slze, as set 
forth." 

[4] A patent is a contract made by the acceptance by the govern- 
ment of the ofïer which the patentée by his application makes to dis- 
close his invention, in considération that the United States will secure 
to him the exclusive use and sale of it for 17 years. The offer em- 
bodied in the application becomes the spécification of his patent, if his 
offer is accepted, and with his claims évidences the terms of the agree- 
ment. Such an agreement is interpreted by the same rules that dé- 
termine the construction of other contracts. The court should, as far 
as possible, place itself in the situation of the parties when they made 
their agreement and then seek to ascertain from the terms of their 
contract, in the light of the circumstances then surrounding them, 
what their intention was. 

[5] This intention should be deduced from the entire contract and 
not from any part of it or without any pari; of it, because they did 
not agrée to it, or to any part of it, without every other part of it. 
The spécification which forms a part of the same application as the 
claims must be read and interpreted with them, not for the purpose of 
limiting, or of contracting, or of expanding, the latter, but for the pur- 
pose of ascertaining from the entire agreement, of which each is a 
part, the actual intention of the parties and that intention when as- 
certained should prevail over the dry words and inapt expressions of 
the contract evidenced by the patent, its spécification and claims. Sey- 
mour V. Osborne, 11 Wall. 516, 547, 20 L. Ed. 33; National Hollow 
Brake-Beam Co. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 
701, 45 C. C. A. 544, 552; O. H. Jewell Filter Co. v. Jackson, 140 
Fed. 340, 344, 72 C. C. A. 304, 308; Louden Machinery Co. v. Janes- 
ville Hay Tool Co., 148 Fed. 686, 690, 78 C. C. A. 548, 552 ; Electric 
Machine Co. v. Morris (C. C.) 156 Fed. 972, 974; Lewis Blind Stitch 
Machine Co. v. Premium Mfg. Co., 163 Fed. 950, 955, 90 C. C. A. 
310, 315; Fullerton Walnut Growers' Ass'n v. Anderson-Barngrover 
Mfg. Co., 166 Fed. 443, 461, 92 C.C.A. 295. Let us apply thèse 
rules to the interprétation of the applications for thèse patents. When, 
on May 15, 1888, the applications for patents Nos. 511,915 and 555,- 
190 were filed, Tesla had discovered and secured by earlier patents 
a System and apparatus for the transmission of electrical power by the 
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use of alternating currents of electricity. Familiar with the f act that an 
alternating current flowing in one direction gradually waxes in strength 
f rom zéro to its maximum, then wanes to zéro, waxes to its maximum 
in the opposite direction, wanes to zéro and repeats this course of 
action, and that the rapidity of thèse changes is such that when such 
a current is transmitted to a motor its effect is to give the armature 
alternate impulses, first in one direction and then in another, in such 
rapid succession that it will not start, he had discovered and secured 
by patents a System and means of starting such motors by transmit- 
ting to them through two or more indépendant energizing-circuits 
from a generator having corresponding current generating, or in- 
duced circuits, alternating currents which difïered in phase, that is 
to say, in the times when they reached- their respective maxima 
strengths in either direction, for example, two currents, one of which 
would reach its maximum in one direction when the other lagged 90 
degrees, was at zéro and just commencing to flow in the same direc- 
tion while the former was commencing to wane. It was, however, 
indispensable to the opération of this System, that there should be 
provided for each alternating current a separate current generating 
or induced circuit developing a current differing in phase from every 
other current generated thereby and that each of thèse currents should 
be carried to the motor over separate conductors. Thèse separate 
generating or induced circuits and conductors were expensive and the 
object of the inventions described and claimed in patents Nos. 511,915 
and 555,190 was to provide a method and apparatus for starting and 
rotating the armature of a motor by the use of a single alternating 
current conducted from the generator to the motor over a single cir- 
cuit from a single original source. In his applications for thèse pat- 
ents Tesla recited that in former patents granted to him, notably in 
patents Nos. 381,968 and 382,280, he had shown and described the 
System of transmitting power by means of alternating currents which 
has been mentioned, that his new inventions pertained to this system 
and that their novel feature was a process and mechanical means of 
practicing the process of generating in two motor circuits the alter- 
nating currents necessary to operate the motor by directly generating 
an alternating current in but one of those circuits and inducing the 
necessary current differing in phase in the other. He called attention 
to the fact that when two independent currents were produced in the 
magnéto machine a corresponding number of line or transmitting cir- 
cuits would of necessity extend the entire distance from the gen- 
erator to the motor, but that by the use of his new process and ap- 
paratus ail line or transmitting circuits but one could be dispensed 
with because that circuit could be brought into inductive relation with 
the other in the motor itself. He then described a means of securing 
this resuit in thèse words : 

"I employ as a motor, for example, a subdivided annular fleld magnet with- 
In which is mounted a suitable armature, as a cylinder or disk, wound with 
two coils at right angles, each of which forms a closed circuit. On the op- 
posite sides of the annular fleld magnet I wind two coils of insulated wir^ of 
a size adapted to carry the current from the generator. Over thèse colis» or 
close to them, in any of the well-understood ways, I wind secondary coils. I 
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also vlncl, on the aunular fleld magnet mldway between the flrst-mentloned 
colis a pair of colis whlch I connect uç In circuit wlth the secondary colis. 
The lâst plàîr of colis I make of fltier Wlre than the main or Une and second- 
ary COUS and wlth a greateif «umbep of convolutlons, tl^it they may hâve a 
greater relative magnetizlng effect than elther of the others. By Connecting 
np the main colis In circuit vrith a generator of alternatlng currents, the ar- 
mature of the motor wlll be rotated. ï hâve assumed that thls action Is ex- 
plalned by the followlng theory! A current inapulse an the Une passlng 
through the main côUs establishes the magnetle pôles of the annular fleld 
magnet at points mldway betweeh sald coils ; but thls Impulse produces In 
the secondary colis a current dlfferlng In phase from the flrst which circulat- 
ing through the second pair of energlzlng colis tends to establish the pôles 
at nlnety degrees removed from thelr flrst position, wlth the resuit of produc- 
Ing a moveinent or shlftlng of the pôles In obédience to the comblned mag- 
netizlng effect of the two sets of colis. Thls shlfting contlnued by each suc- 
cessive current Impulse establishes, what may be termed, a rotary effort and 
opérâtes to malntaln the armature in rotation." 

He then describes in détail, by référence to diagrams which form 
part of each of his applications, his method and means of producing 
the resuit he sought, shows how a stronger and better rotary effect 
may be ôbtained from a single line circuit by increasing the number 
of circuits in which currents are induced, déclares in his application 
for patent, No. 555,190 his belief, which has proved to be well found- 
ed, that he was the first to produce "any kind of a motor adapted to 
be operated by alternating currents and characterized by any arrange- 
ment of independent circuits brought into inductive relation so as 
to produce a rotary effect or eiïect due to the conjoint action of alter- 
nating currents from a source of supply in one of the motor circuits 
and alternating currents induced by the first-named currents in the 
other circuit, and this without référence to the spécifie character or 
arrangement of the said two circuits in the motor," gives notice that 
the application of the principle of his invention there claimed is not 
limited to the spécifie forms of motors shown therein, that his inven- 
tion is not limited to the spécifie means shown therein for inducing 
in one energizing circuit of the motor the currents necessary for co- 
operating with the primary current of the generator to produce the 
progressive shifting of the pôles or points of maximum effect and then 
makes his claims for the apparatus he invented, the first of which has 
been already recited. 

In his application for patent No, 511,915, after describing his for- 
mer method of driving a motor by transmitting through it alternating 
currents differing in phase by means of separate transmitting circuits, 
his new inventions and the object he sought to attain thereby in sub- 
stantially the same way and by the use of the same diagrams as in 
his application for patent No. 555,190, he déclares that the applica- 
tion of the principle of the invention he claims is not limited to the 
spécial form of motors he has shown, that his method of producing 
the currents in the independent energizing circuits of the motor may 
be carried out in varions ways, and that it is not material to the in- 
vention, broadly considered, what devices are employed in effecting 
the resuit, viz., the induction from or by the current from the gen- 
erator or source, of the current or currents which co-operate there- 
with in producing the rotation of the motor. Then he makes his 
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claims for the process, the first of which is hère in suit and has been 
set forth above. This review of thèse two applications discloses the 
fact that they were the applications of a pioneer in the art who had 
discovered a new process and a new apparatus for rotating a motor 
by the use of a primary alternating current conducted from the gen- 
erator or source to the motor over a single Une circuit and by the in- 
duction in the motor from or by that current of the necessary cur- 
rents differing from it in phase to cause the rotation, for two patents, 
one for his process and one for the mechanical device by which he 
attained the object he sought. 

Thèse two applications took effect from May 15, 1888, for they 
sprung by division from an original application filed on that day. 
By them Tesla had oflfered the novel process and apparatus which 
has been described and had applied for patents for them and the 
United States was considtering whether or not it would accept thèse 
• offers when, on May 20, 1889, Tesla filed his application for patent 
No. 445,207. He opens that application with the statement that he 
has invented and described in other applications the apparatus which 
is described in the applications for patents Nos. 511,915 and 555,190 
whereby a motor may be operated by an alternating current conducted 
from its source to the motor over a single line circuit and by an alter- 
nating current or currents induced in the motor by or from the 
primary current. He follows this statement with the déclaration that 
the object of his présent invention is to render this form of motor 
more efficient and to improve its action or mode of opération, andl 
closes the part of it which précèdes the claims, with thèse words : 

"I do not clalm tiroadly hereln the method of operating motors by inducing 
In one circuit currents by means of tliose in another, nor the other features 
hereln not speeiflcally pointed ont in the claims, having personally filed ap- 
plications for such features." 

In the body of the spécification he states that the opération of thèse 
motors is dépendent upon a certain différence in phase between the 
primary and secondary currents, and that the spécifie object of the im- 
provement he describes is to obtain a différence of phase or lag that 
is suited to working conditions. After an explanation of the prin- 
ciple of his improvement that it is unnecessary to quote hère, he 
writes : 

"To secure a proper différence in phase between the primary and second- 
ary currents themselves, I increase the résistance of the circuit of the sec- 
ondary and reduce as rouch as possible its self-induction. I do this by using 
for the secondary circuit, particularly in the coils '13', wire of comparatively 
small diameter and having but few turns around the core; or I use some 
conductor of higher spécifie résistance, such as Gernian silver, or I may intro- 
duce at some points In the secondary circuit an artiflclal résistance 'T'. Thus 
the self-induction of the secondary Is kept down and Its résistance increased 
with the resuit of decreaslng the lag between the electro-motlve force and the 
current in the primary coils and Increasing the différence of pbase between 
the primary and secondary circuits." 

Another method of increasing this différence of phase, which he 
suggests, is the introduction in the circuit that includes the secondary 
coils, of a self -induction coil and the insertion of a dead résistance in 
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the primary circuit from the generator. In the course of his state- 
ment in détail of the devices he had discovered to increase this différ- 
ence in phase and of the opération of those devices, he described the 
apparatus and the process he had previously dtescribed and claimed 
in his applications for patents Nos. 511,915 and 555,190, but he dis- 
tinctly stated that the subject of this, his later application, was the 
improvement of that process and apparatus and the only improvements 
he set forth were the phase-regulating devices that hâve been de- 
scribed. 

A primary alternating current produced by a generator and a sec- 
ondary alternating current induced from or by the former ordinarily 
differ in phase. The différence that is most effective in the produc- 
tion of rotary motion in the armature of a motor is a différence of 
90 degrees. The two currents do not always differ to that extent, 
and the évident purpose of the inventions Tesla described in his ap- 
plication for patent No. 445,207 was to improve the process and the 
means for operating a motor by the conjoint use of the primary al- 
ternating current and the alternating current induced thereby in the 
motor by so regulating the différence in their phases that it should 
be as near as possible to 90 degrees and hence as efficient as possible. 
Counsel, however, contend that the application for No. 445,207 de- 
scribes the process and the apparatus described and claimed in Nos. 
511,915 and 555,190 and that its claims were broad enough to cover 
them, and upon thèse contentions they base their argument that pat- 
ent No. 445,207 secured them and rendered the later patents void. 
Conceding their premises, the conclusion they deduce does not follow. 
Their argument fails to give due weight to the rules that an inventor 
has the option to take a single patent or separate patents to his sepa- 
rate inventions, that he may sustain a patent to an original or primary 
invention and another patent to an improvement thereof, that he may 
describe in an application an invention wliich he does not claim there- 
in without waiving his right to claim and secure a subséquent patent 
for it, that patents are contracta and their interprétation is governed 
by the rules for the construction of agreements, and that the dominant 
rule for such construction is to ascertain from the entire patents, not 
from the spécifications or claims alone, the intention of the parties 
when they were made and to give that intention effect. When Tesla 
filed his application for patent No. 445,207, his applications for his 
patents for his process and his apparatus for operating a motor by a 
primary alternating current from a generator and a secondary alter- 
nating current induced from or by the primary current, had been on 
file for more than a year. Thèse are the main inventions for our con- 
sidération. Tesla declared in his later application for No. 445,207 
that it was to secure a patent for improvements on thèse inventions. 
The only improvements that application disclosed were the spécifie 
devices for regulating the différence in phase of the primary and sec- 
ondary currents in order to make that différence more nearly 90 de- 
grees. Those devices were not essential to the inventions of the 
process and the mechanical device for operating motors by induced 
alternating currents, and they were not claimed in, the applications for 
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the patents for those inventions. In the later application Tesla ex- 
pressly disclaimed seeking thereby to secure that process and appara- 
tus and stated his reason to be that he had previously filed applica- 
tions for them. Conceding that the claims of patent No. 445,207 
issued on that application were broad enough if they stood alone to 
cover the main inventions, they did not stand alone, but were condi- 
tioned by the spécification which accompanied them. They were 
for combinations and in the light of that spécification the new phase 
regulating devices specified therein constituted an essential élément of 
each of the combinations there claimed, and did not constitute an in- 
dispensable élément of the process or of the apparatus described and 
claimed in the earlier applications. Those new devices were im- 
provements on the main inventions, and patent No. 445,207 was for 
thèse improvements in combination with the main inventions, while 
the earlier applications were for the inventions without thèse im- 
provements. And the conclusion is irrésistible that the parties to 
thèse patents never intended that patent No. 445,207 should secure, 
and that it never did secure, the same invention as either patent No. 
511,915 or No. 555,190, and that it did not render the latter patents 
void. Westinghouse Electric Co. v. Dayton Fan & Motor Co. (C. 
C.) 106 Fed. 724, 726; Tesla Electric Co. v. Scott (C. C.) 97 Fed. 
588, 598. 

[6] 2. The second contention of counsel for the défendant is that 
patents No. 511,915 for the process and No. 555,190 for the apparatus 
are for the same invention andî therefore the latter is void. The rules 
and principles which hâve already been stated and applied in the con- 
sidération of the validity of thèse patents in the face of No. 445,207 
condition the décision of the question which this contention présents. 
The claims for thèse two patents were first made in a single applica- 
tion filed May 15, 1888. At that time there was a clause in rule 41 
of the Rules and Practice of the Commissioner of Patents that "claims 
for a machine and the process, in performance of which the machine 
is used, must be presented in separate applications," a clause which 
was held to be unauthorized and void in 1904 in Steinmetz v. Allen, 
192 U. S. 543, 563, 24 Sup. Ct. 416, 48 L. Ed_ 555. Under that clause 
the Commissioner required Tesla to divide his application, to présent 
his claims for his process and his claims for his apparatus in separate 
applications. He complied with this requirement and thèse patents 
is?ued on the separate applications. There can be no doubt, there- 
fore, that"at the time the contracts, evidenced by those patents, were 
made the parties to them believed that they were for distinct and sepa- 
rate inventions and intended that patents for them as such should 
issue. But counsel argue that notwithstanding this fact the patented 
process cannot be used without the patented apparatus, nor the pat- 
ented apparatus without the patented process, and from this fact they 
deduce the conclusion that they are for the same mvention. The dé- 
duction does not seem to be warranted. Section 4886, Rev. Stat. (U. 
S. Comp. St. 1901, p. 3382), déclares that any person who "has in- 
vented or discovered any new or useful art, machine, manufacture 
or composition of matter" may hâve a patent therefor. If one discov- 
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ers an art or process, and! învents a machine to practice it, does lie de- 
prive himself of his riglit to a patent for his process by securing a 
patent for his machine ? The statute answers this question in the 
négative. It provides that any person who has invented a new and 
useful machine may obtain a patent for it and it does not except one 
who has also patented a process in the practice of which his machine 
will be useful. As Congress made no such exception, the courts may 
not do So. Armour Packing Co. v. United States, 82 C. C. A. 135, 
152, 155, 153 Fed. 1, 18, 21, 14 L. R. A. (N. S.) 400. 

Moreover, it is as probable that an apparatus will be invented which 
is not the mechanical équivalent of that patented, by means of which 
the patented process may be practiced as it was before the event that 
the patented process would be discovered' and the patentedi machine 
invented. ' And the patentée is entitled to the protection of his pro- 
cess against its use by such a subsequently invented machine, and 
also to protection of his apparatus against its inf ringement by its 
mechanical équivalents. Hence the patents for the process and for 
the machine by which it may be practiced are not for the same inven- 
tion and neither was retidered void by the other. 

[10] 3. Does the process or apparatus of the défendant inf ringe the 
claims in suit? Tesla discovered and claimed a process and invented 
and claimed an apparatus by means of which a motor could be started 
and rotated by the conjoint use of a single phase altémating current 
conducted from the generator or source to the motor over a single 
line circuit and of an alternating current induced in a closed circuit 
of the motor by the primary current and diiïering from it in phase. 
He called both thèse currents independent energizing currents, and 
the circuits in which they were produced independent energizing cir- 
cuits, but the spécifications clearly showed, and the fact was, that the 
induced current was caused by the primary current, and the circuit in 
which it was produced was induced to produce it by the current in the 
primary circuit, so that, considered in their causative relation to each 
other, thèse circuits were not independent, but the secondary current 
and circuit were dépendent upon the primary current and circuit. Con- 
sidered in their relations between themselves exclusively, the primary 
circuit and current alone were energizing, and the secondary current and 
circuit were energized therefrom or thereby, but when considered in 
their relation to the motor they were both energizing circuits and cur- 
rents, because the secondary circuit and its current difïering in phase 
from the primary current and circuit were as indispensable as the 
latter to the starting and rotation of the motor. They were inde- 
pendent only in the sensé that they dififered in phase and that this 
essential différence of phase inheredl in and was preserved by them. 
They were energizing only in the sensé that each was essential to 
start and drive the motor, and not in the sensé that the secondary was 
not energized by or from the primary. And thèse facts appeared 
clearly and without doubt upon the face of the applications for the pat- 
ents and the spécifications thereof. 

In his spécifications for patents Nos. 511,915 and 555,190, and in 
the diagrams which formed a part of them, Tesla described two forms 
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of motors, one in which an armature is mounted within the annular 
field magnet upon which the requisite coils of wire are properly woundi, 
as heretofore described, and one in which the internai face of the an- 
nular field magnet is provided with three pairs of polar projections, 
upon the first set of which the main energizing coils, and over them 
induced coils, are wound, upon the second set of which the second 
energizing coils, which are connected in circuit with the first induced 
coils, and over them the second induced coils, are wound and upon 
the third set of which the tertiary energizing coils in circuit with the 
second induced coils are wound. He shows within this annular field 
magnet a cylindrical-disk armature core with three sets of_ projec- 
tions on its periphery wound with coils forming closed circuits. He 
explains in his spécifications that the alternating current conducted 
from its source to the first set of energizing coils will magnetize the 
first pair of pôle pièces on the field magnet, will induce an energizing 
current in the second set of energizing coils, and that this second set 
will induce an energizing current in the third set of energizing coils, 
but that thèse three currents will differ in phase, will cause thè pro- 
gressive shifting of the pôles or points of maximum effect, will start 
and rotate the armature, and that his invention is not limited to this 
or any form of motor nor to the spécifie means he shows for inducing 
in any energizing circuit of a motor the currents necessary to co-op- 
erate with the primary current to produce the starting and rotation 
of the armature. Bearing thèse facts in mind let us turn to the motor 
of the défendant, It is a ceiling fan motor consisting of an internai 
stationary field and an . external revolving armature to which fan 
blades may be attached. It is operated by a one Une circuit which 
condiucts an alternating current from the generator or source of elec- 
tric energy to the field magnet which is a ring of laminated iron sîot- 
ted in its outer periphery parallel to the axis of the motor so as to 
form 78 similar, equally spaced "radiating teeth on the outer periphery 
of the stationary field. The winding which forms a part of the pri- 
mary energizing circuit through which the alternating current is sent 
from the electric source to the field magnet is carried around every 
third tooth thereof and is connected with another winding which has 
a greater number of turns in wave form, partially concentric to it, 
which spans three teeth instead of one. Thèse two sets of coils con- 
stitute the main or primary winding which when energized by an al- 
ternating current from a generator or other suitable source produces 
26 magnetic pôles on the outer periphery of the field. Just outsidie of 
this main winding, but in inductive relation to it, are two separate 
windings in wave form around alternate sets of three teeth throughout 
the entire periphery of the field, but this winding is displaced circumf er- 
entially from the second part of the main winding by one slot. Each 
of thèse two secondary windings is short-circuited upon itself and they 
act together electrically and magnetically as a single circuit and con- 
stitute the induced or secondary circuit in the defendant's motor. Thé 
magnetic circuit of the armature is formed by a ring of soft iron sur- 
rounding the field magnet. The internai face of this ring is slotted 
in the gênerai direction of the axis of the motor, but at a slight angle 
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with respect to the plane of this axis and in each of thèse slots, which 
are 78 in number, is inserted a copper bar which extends outward 
from either side of the iron ring a short distance, so that thèse bars 
may be electrically connected together at each side of the ring. Thèse 
bars form the electric conductors for the armature circuit and with 
their inter-connections the winding of the armature which is directly 
within the influence of the magnetic pôles of the stationary field sepa- 
rated from the latter by a slight air gap only. An alternating current 
from the generator or electric source sent through the circuit in which 
the main winding is situated starts and rotâtes the armature. 

Ail agrée that this rotation of the armature is caused by the dif- 
férence in phase between the primary and secondary currents, but 
the défendant insists that this différence is produced by retarding 
a portion of the primary current, and not by the energizing force 
of the induced current, and hence that the défendant does not infringe 
the process or the apparatus of Tesla. On the other hand the com- 
plainant contends, and the court below found, that this différence in 
phase is caused by the direct effect of the induced current in the sec- 
ondary winding and that the défendant infringes its patented process 
and machine. The testimony of the witnesses upon this issue is con- 
flicting and under a familiar rule the fînding of the chancellor must 
prevail unless the défendant has succeeded in showing from the record 
that he has made a mistake in his déduction of this fact from the évi- 
dence. Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 
764; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Ed. 
664; Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 L. Ed. 
649; Coder v. Arts, 82 C. C. A. 91, 94, 152 Fed. 943, 946. 15 L. R. 
A. (N. S.) 372; State of lowa v. Carr, 191 Fed. 257, 112 C. C. A. 
477. 

Counsel for the défendant contend that such a mistake is shown 
because, as they claim, the defendant's apparatus is constructed in 
accordance with the spécifications of patent No. 399,801 issued to 
Thomson & Wightman on March 19, 1889, upon an application filed 
August 8, 1888, and of patent No. 428,650, issued to Elihu Thom- 
son on May 27, 1890, on an application filed August 8, 1888, and be- 
cause there is a légal presumption that the device or process of a later 
patent does not infringe that of an earlier one; (2) because after an 
interférence had been declared between patent No. 399,801 to Thom- 
son & Wightman and patent No. 555,190 to Tesla, the application 
for which was filed more than three months earlier than that for No. 
399,801, the Commissioner of Patents decided that they did not inter- 
fère, and, as counsel claim, this décision raises the légal presumption 
that the defendant's device does not infringe the complainant's pat- 
ents; and (3) because independent energizing circuits are not pro- 
duced in the opération of defendant's device, and its motor is not 
the mechanical équivalent of that described and claimed by Tesla. 

[8] The presumptions which counsel invoke are not conclusive, nor 
are they more persuasive than that which supports the finding of the 
court below. Brammer v. Schroeder, 106 Fed. 918, 928, 46 C. C. 
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A. 41, 51; Anderson v. Collins, 122 Fed. 451, 455, 58 C. C. A. 669, 
673. _ 

It is, indeed, a gênerai rule that there is a presumption that a process 
or apparatus of a later patent does not infringe the process or ap- 
paratus of an earlier patent relating to the same subject. There is 
also a gênerai rule that there is a presumption that a process or ap- 
paratus of a later patent does not infringe the process or apparatus 
of an earlier patent between which the Commissioner of Patents has 
decided that there was no interférence. But there is an exception 
to this rule that where the patentée has made a primary invention of 
a new and useful process or apparatus which accomplishes a resuit 
never before produced by such a process or machine, the presumption 
that a process or apparatus of a later patent on the same subject is 
for a subordinate improvement or modification of the primary in- 
vention and hence subject to an infringement of the earlier patent 
which secures it, is at least as strong as the presumptions of the gên- 
erai rules, because there are many more patents for subordinate im- 
provements and modifications of primary inventions than there are 
for such inventions, and hence more probability that a given process or 
apparatus is of the former than that it is of the latter class. Ries v. 
Barth Mfg. Co., 136 Fed. 850, 853, 69 C. C. A. 528, 531 ; Boyd v. 
Janesville Hay & Tool Co., 158 U. S. 260, 261, 15 Sup. Ct. 837, 39 
L. Ed. 973; Consolidated Valve Co. v. Crosby Valve Co., 113 U. S. 
157, 178, 179, 5 Sup. Ct. 513, 28 L. Ed. 939; Morley Sewing Ma- 
chine Co. v. Lancaster, 129 U. S. 263, 273, 9 Sup. Ct. 299, 32 L. Ed. 
715; National Hollow Brake Beam Co. v. Interchangeable Brake Beam 
Co., 106 Fed. 693, 710, 45 C. C. A. 544, 561 ; Crown Cork & Seal Co. 
V. Aluminum Stopper Co., 108 Fed. 845, 861, 48 C. C. A. 72, 88. 

The presumptions to which counsel has challenged our attention, 
therefore, are not determinative of the issue of infringement in this 
case, and its décision is conditioned by the entire évidence in the rec- 
ord. That évidence establishes beyond doubt that Tesla was the first 
to discover the process and to invent an apparatus whereby a motor 
could be started and rotated by the conjoint use of an altemating 
current conducted from a generator or other suitable electric source 
through a single primary circuit and an alternating current induced 
in a secondary circuit in the motor in inductive relation with the pri- 
mary circuit. He stated in his spécifications for his patents that the 
différence in phase between the primary current and the induced cur- 
rent was the cause of this resuit. This différence in phase is an at- 
tribute of the induction. An induced current lags ; it is later in phase 
than the primary current which induces it. 

The motor of the défendant differs much from that patented to 
Wightman & Thomson, but conceding that it is the mechanical équiv- 
alent of the latter, did not Wightman & Thomson and the défend- 
ant operate their motors by the same process as Tesla and by mechan- 
ical means équivalent to those which he described and claimed ? Tesla 
connected his induced coil in a closed circuit with coils on the projec- 
tions of his field magnet or on the annular magnat itself. The de- 
fendant placed its induced coils on the projections of its field mag- 
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net in inductjve relation with its primary circuit. Winding tîie prî- 
mary and induced coils in wave form alternately about sets of three 
projections instead of around single projections, as did Tesla, so that 
tlïe_ sets in the secondary circuit shall be circumferentially separated 
by ane slot from those in the primary circuit, produces magnetic pôles 
and'effects corresponding to the sets instead of to the projections, 
but it is the mechanical and electrical équivalent of the construction 
shown by Tesla, for by the same process, by the opération of the same 
principle and by the usé of well known mechanical substitutes for 
thé derices shown by Tesla it produces the same resuit, the requisite 
différence of phase and shifting of the pôles. And a rotating arma- 
ture around a stationary field magnet is a patent équivalent of a rotat- 
ing armature within a stationary field magnet. 

Wightman & Thomson wrote in their spécification that the object 
of their invention wàs "to produce from a single alternating current 
circuit source or coil an alternating magnetic or electric field of in- 
dUctive action having adjoining portions displaced or differing from 
one another by a part of a phase of alternation," an object which 
Tesla had shown them how to attain by his applications for patents 
Nos. 511,915 and 555,190, which he had filed more than three months 
before they filed their application for their patent. They wrote that 
'their invention consisted of "the combination, with an alternating in- 
ductor (the primary circuit of Teslâ) of a localiy applied modifier or 
retarder (the secondary or induced circuit of Tesla) of the inductive 
action applied directiy or indirectly to a part of the field of inductive 
action directiy or indirectly set up by said inductor, whereby a lag- 
gfing ol the alternations of inductive action produced by such part be- 
hind those of an adjoining part will be produced, thus giving the ef- 
fect of two or more adjoining sets of alternations of induction dif- 
fering or displaced, more or less, in phase," that "the modifier or re- 
tarder * * * may consist of a conductor of any desired shape 
or form adapted to be the seat of electrically or magnetically induced 
cûrrents produced by the inductor or a portion of the exciting circuit 
or field of magnetism thereof" that "the conductor acts to retard or 
cause a lagging in the development of field or extension of field of 
the inductor at each alternation" ; so does the indUced circuit and cur- 
rent of Tesla and every induced current in a like situation ; that they 
attribute this effect to "the fact that it becomes the seat of induced 
cûrrents, which, by their self-induction, tend to continue flowing even 
a'fter the phase of alternation which would be due solely to induction 
from the inductor current has become opposite or reversed, though 
they do not wish to be und'erstood as Hmiting themselves to any par- 
ticular theory of action," and the conductor which produces the reqr 
uisite dephased current îs shown by their spécification and draw- 
ings to be nothing but a coil of msulated wire wound in a closed cir- 
cuit on or near the field magnet in inductive relation with the main 
energizing circuit which carries an alternating current from the gen- 
erator or source. Hère, then, as in Tesla's process and apparatus, 
there was in the patented combination of Wightman & Thomson and 
ia the motor of the défendant the conjoint use to start and rotate a 
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motor of an alternating current conducted to the motor from a gen- 
erator or other suitable electric source through a single primary cir- 
cuit and of an alternating current induced in a secondary circuit in 
the motor in inductive relation with the primary circuit. Hère, as in 
Tesla's patented inventions, was the production by induction of the 
same causal différence of phase between the primary current and the 
induced current, and hère, as in Tesla's invention, that différence in 
phase accomplished the object of the invention, the starting and rotat- 
ing of the armature of the motor. The principle of Tesla's patented 
inventions in suit is the use in a motor of alternating currents differing 
in phase to energize a motor. The principle of the process and ap- 
paratus secured to him by the claims in suit is the use to start and 
drive a motor of an alternating current conducted to it by a primary 
single line circuit and an induced current produced by or from the 
primary circuit in a closed circuit in inductive relation with the pri- 
mary circuit. Wightman & Thomson and the défendant adopted thèse 
principles and their motors operate upon them. They use the pro- 
cess patented to Tesla, the process of operating motors by passing an 
alternating current through the primary circuit and inducing an al- 
ternating current in the secondary circuit in inductive relation with 
the primary circuit. They use mechanical means équivalent to those 
descrîbed and claimed by Tesla, the combination of twb circuits, one 
the primary adapted to be connected with a source of alternating cur- 
rent, the other the secondary in inductive relation to the first, and 
by this process and thèse means they accomplish the same resuit which 
Tesla obtained, they start and rotate the motor, and as the défend- 
ant used the principles of opération, the process, and, with imma- 
terial mechanical variations, the combination and machine patented 
to Tesla, he cannot escape the charge of infringement. 

[9] The truth is that the différence between the process and ap- 
paratus patented to Tesla and the combination patented to Wightman 
& Thomson and that used by the défendant is a différence of name. 
not of principle, process, means, or resuit. Wightman & Thomson 
and the défendant call the induced circuit a modifier or retarder, 
while Tesla calls it an independent energizing circuit. There is, how- 
ever, no substantial différence in the circuits themselves, in their pur- 
pose, theIr opération, or their effect, except that possibly Thomson & 
Wightman's may be simpler or less expensive than Tesla's and perhaps 
patentable as an improvement on his inventions. Tesla's patents, how- 
ever, rested on the earlier applications and are senior in effect. They 
secure inventions primary in character and the use by Wightman & 
Thomson or the défendant of their substantial improvements consti- 
tutes no défense to the charge of infringement of Tesla's senior rights. 
Tesla Electric Company v. Scott & Janney (C. C.) 97 Fed. 588, 599- 
602. 

Much time and labor hâve been expended in the trial and argument 
of this case upon the question whether or not the induced circuit in 
the motors of the défendant is an "energizing circuit." In our opin- 
ion the weight of the évidence sustains the conclusion of the court 
below that it is such a circuit within the patent meaning in which that 
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term was used and defined in Tesla's spécification which has been 
stated more at length in an earlier part of this opinion. 

Moréover, whatever the true name of this circuit, it is in electrical 
and légal effect the same circuit produced in the same way, operated 
oh the same principle by substantially the same means and producing 
the same resuit as Tesla's induced circuit. It is substantially the same 
thing electrically and mechanically. And it is no défense to a charge 
of infringement of a process, a machine or a combination clearly de- 
scribed and claimed in a patent that it, or some part of it, was mis- 
named therein, or that the infringer has called it by a name différent 
from that applied to it by the patentée. Patents protect new and use- 
ful processes, machines and combinations, whatever their names, when 
they are clearly described andi claimed in the spécification. And the 
conclusion is that the défendant infringes the claims in suit because 
its motor opérâtes upon the same principles, by the use of the same 
process and of mechanically équivalent means and produces the same 
resuit clearly described in the spécifications and secured by the claims. 
The decree below must accordingly be affirmed, and it is so ordered. 
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(Circuit Court of Appeals, Third Circuit. November 6, 1911.) 

No. 1,511. 

Patents (§ 328*) — Validitt and Infringement— Incandescent Lamp Socket. 

Ttie Perldns patent, No. 626,927, for an Incandescent lamp socket, was 

not antlcipated and is valid ; its patentable novelty being in providing 

chambers insulated wlth référence to the path of possible current travel. 

Claims 4 and 6 also held infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Perkins Electric Switch Manufacturing Com- 
pany against the United Electric Construction Company. Decree for 
défendant, and complainant appeals. Reversed. 

For opinion below, see 187 Êed. 942. 

Hubert Howson and Charles Howson, for appellant. 
Melville Church and D. P. Wolhaupter, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the appellant, 
hereafter cdled the Perkins Company, the owner of patent No. 626,- 
927, issued June 13, 1899, to Charles C. Perkins, for an incandescent 
lamp socket, filed a bill against the appellee, hereafter called the Unit- 
ed Company, Charging infringement of the fourth and sixth clainis 
thereof. In an opinion reported in 187 Fed. 942, that court held there 
was no infringement. From a decree dismissing the bill, the Perkins 
Company appealed to this court. 

*For other esses see same topic &, § numbee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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The patent has been the subject of several cases. In this circuit its 
validity was sustained in a case reported as Perkins Electric Switch 
Co. V. Buchanan & Co. (C. C.) 129 Fed. 134. That decree was af- 
firmed by this court in an opinion. Buchanan v. Perkins Electric 
Switch Mfg. Co., 135 Fed. 90,* 67 C. C. A. 564. The Circuit Court 
of Appeals of the Sixth circuit, in Perkins Electric Switch Mfg. 
Co. V. Yost Electric Mfg. Co., 179 Fed. 511, affirmcd a Circuit Court 
decree sustaining its validity. Its validity was also sustained by the 
Circuit Court in the First circuit. Perkins Electric Switch Mfg. Co. 
V. Knowles, 187 Fed. 635. As to anticipatory évidence, which is now 
for the first time called to the attention of any court considering this 
patent, viz., the stipulated date, January 7, 1899, of the publication of 
Huisman and Gover's British patent No. 30,065, we find the proofs 
unquestionably establish that Perkins' invention was of an earlier date. 
Référence to the foregoing cases will fully explain the devices of the 
patent, its relation to the art, the contentions bearing on its validity, 
and the construction of its claims, and renders needless a présent re- 
statement thereof. 

We content ourselves with saying that in a gênerai way the Per- 
kins invention consisted of forming in the body of a metallic electric 
light socket two insulated chambers, in each of which wei'e placed 
one of the two binding posts of opposite polarity, and in one of which 
the switch was located. A solid wall of insulating material between 
the two chambers prevented, at that point, the objectionable features, 
first, of short-circuiting from binding post to binding post through the 
bearded or loose ends of the wires attached thereto; and, secondly, 
arcing from the switch. Perkins was the first to accomplish effective 
insulation through the use of separated chambers in a metallic electric 
light socket. His device was compact, effective, and had marked com- 
mercial success.' It conduced to safety of life and property. The 
chamber shown and described in his patent had a solid insulating wall 
between the chambers, and while the solidity of this wall was em- 
phasized in some of the opinions referred to, yet such statements must 
be read in the light of the alleged infringement then being considered. 
But a study of the patent shows that the inventive novelty of Perkins 
device lay in providing chambers insulated with référence to the path 
of possible current travel, and not merely to the particular chamber 
construction used to secure that resuit. In his device the location of 
the two binding posts, as well as that of the switch — and the consé- 
quent course of the only electric path of short-circuiting and spark- 
ing — necessitated the placing of a wall at a particular place; that is, 
where the circuit path crossed the line where the chambers abutted. 
In other words, the wall was solid there, because it was necessary to 
make it so in order to close the path of current course. The respond- 
ent, however, has found another and différent way of preventing 
short-circuiting through bearded wires — and in that regard it does 
not infringe — ^namely, by making the connection between its wires with 
outwardly extending binding screws and placing thèse outwardly ex- 
tending screw connections in such electrically remote relations to each 
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other that short-cfrcuiting was practicàlly impossible. Or, as said by 
respondent's expert : , 

"Whereas, In def endant's socket there Is little or no danger of stray strands 
of wire of opposite polarity comlng in contact wlth each other by reason 
of the communicating passageway H, botii because the blndlng screws are 
wldely separated from each other and because the plate D stands between 
the head of the bindlnè screw 18 and the passageway U." 
» 

It foU.ows, therefore, that closure or nonclosure of the abutting 
chambers in respondent's device at the place where it is left open is 
a negligible, functionless matter. Accordingly the respondent can 
hâve, and actually has, no wall at what would in Perkins' location of 
parts be, and in respondent's is not, the path of inter-binding-post, 
short'circuiting. Indeed, to hâve placed even a closed wall at that 
point would not establish infringement by the respondent, for such 
wall would not accomplish any préventive insulating f unction. On the 
other hand, when respondent locates its switch, it does so at a recessed 
portion on end of the chamber, from which the switch spark cannot 
travel through the circuit pathway of the Perkins device. But at that 
part of the recess where the circuit can travel, and across the path of 
such travel, it places a solid wall for the purpose of insulating the 
recess of the chamber — which recess alone requires insulation — from 
the abutting chamber. Having, by virtue of this recessed location of 
the switch and the solid wall across the current path, made the two 
chambers electrically insulate, does the respondent become a nonin- 
fringer by breaking down the wall at a point beyond, where whether 
it be perforate or imperforate in no way affects the working of the 
device ? 

Assuredly not, unless i?nere form and functional substance are the 
same thing. With as much justice could it be said that a ship that was 
staunch and tight below the water line was leaky because of its scup- 
per holes. It is, of course, true that Perkins' chambers are described 
in his spécification as "two separated chambers," and in his claims as 
"recesseg, -arranged to. form insulated chambers"; but it is not to be 
overloôked that the spécification describes thèse ternis as embodying 
a structuré such "that a spark caused by opening the switch cannot 
comitiunicate with the other side of the circuit." And this is precisely 
what, by the location of its wall with référence to the switch, the re- 
spondent does. In that respect — and therein was the gist of the Per- 
kins device — the chamber of the respondent is closed, separated, and 
insulated because, in the words of the claim, it has "recesses arranged 
to form insulated chambers," and its effect is such that, in the words 
of the spécification, "a spark caused by opening the switch cannot 
communicate with the other side of the circuit." It follows, therefore, 
that the charnbet recess is separated and insulated both in letter and 
spirit, as thèse terms are used in the patent to describe Perkins' in- 
vention. And this view is in accord with the former opinion of this 
court, wherein the language of an expert witness was appirovingly 
quoted, who, in describing Perkins' invention said : 

"The essentlal îeature of the construction, In sô far as claims 3, 4, and & 
Are concernedi as I understand the patent, consists in the form of the in- 
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sulating blocks and the disposition of tlie several neeessary electrical con- 
tact portions in such manner that they are eÊfectively separated from one 
anottier and serve to bold together the Insulating pièces to make the In- 
terior mechanism and its Insulation substantlally a unit, exceedingly simple 
and strong In its construction and successfully meeting the requirements of 
practical use. This is attained by the use of two opposed chambered In- 
sulating blocks united by plates, serving also as electrical connections to 
form substantially meparate mclosures, whereby conductlng parts of opposite 
polarities are separated from one another in a substantially perfect manner." 

It follows, therefore, that the decree of the Circuit Court must be 
reversed, and the case remanded, with directions to enter a decree 
against the respondent for infringing the claims in controversy. 



In re MARGOLIES. 
(District Court, E. D. New îork. October 13, 1911.) 

1. Bawkbtjptcy (i 126*) — Election of Teitsteb— Effect of Disappeovai, of 

Rehekee. 

Where the élection of a trustée for a bankrupt la disapproved by the 
référée, a vacancy is caused which requires a new élection, and the réf- 
érée eannot make an immédiate appointment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 126.*] 

2. Bankruptcy (§ 126*)l — Election of Trustée— Powebs of Refebee. 

The discrétion of a référée in bankruptcy to disapprove the élection of 
a trustée is limited to a plaln détermination as to his eompetency. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 126.*] 

3. Bankruptcy (§ 120*) — Trustées— Competency. 

A person elected trustée for a bankrupt by the creditors, if otherwise 
compétent, is not disqualifled by the fact that he was an attorney repre- 
senting certain creditors, for whom he held proxles, by virtue of which 
he voted their claims for hlmself. 

[IJd. Note. — For other cases, see Bankruptcy, Dec. Dig. § 120.*] 

In the matter of Samuel Margolies, bankrupt. On certificate of 
référée as to order appointing trustée. Order reversed. 

Fuller & Reuman, for creditors. 
Decker, Allen & Storm, for trustée. 

CHATFIELD, District Judge. At the first meeting of creditors 
herein, an attorney, who had shortly before filed for proof a number of 
claims, was nominated and elected for the office of trustée. No other 
nominations were made, and ail other claims represented at the meet- 
ing voted for this nominee. It appears, however, that a clear majority 
in number and amount was constituted by the claims voted under pow- 
ers of attorney, by the person elected trustée. In other words, the 
person chosen cast a majority of the votes for himself. Under thèse 
circumstances, the référée disapproved of the élection and immediately 
appointed another gentleman as trustée. 

[1] No criticism is made of the ability or integrity of either of 
thèse men, but the question is now raised by the creditors solely upon 
the application of the statute ànd gênerai orders. Thèse are suffi- 

•For other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
191 F.— 24 
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ciently discussed in the Case of Louis Lewensolin (D. C.) 98 Fed. 576, 
in which much the same situation arose, and this court entirely agrées 
with the conclusion of Judge Brown in the case cited, in so far as he 
détermines that upon the referee's disapproval a vacancy would exist 
which would call for a second élection, and that an immédiate appoint- 
ment by the référée cannot be made. 

[2] The reasoning of the court in the case cited is also in accord- 
ance with the trend of décision and the purpose of the statute with 
respect to the exercise of the discrétion of the référée in disapproving 
of an élection by creditors. The purpose of the statute was to secure 
the élection of a "compétent" person to represent the creditors and to 
properly administer the estate of the bankrupt. Any détermination 
by the référée that a person was prejudiced in favor of the bankrupt, 
or that fraud might resuit, should be respected, if évidence from 
which that conclusion could properly be drawn were shown by the 
record. In the same way, bias on the part of the person elected, 
against a class of those whom he is to represent, with respect to any 
of the matters that call for the exercise of administrative ability, 
would be sufficient ground to hold that the person elected was not 
"compétent." 

[3] But a détermination that the person chosen was disqualified 
solely because he had represented creditors, or because he had voted 
for himself, cannot be upheld. Any creditor would hâve the right to 
appear in person and to vote for himself, and the discrétion vested in 
the référée must be held to be limited to a plain détermination as to 
the qualifications of the trustée, as judged from the words of the stat- 
ute, viz. : 

"Compétent to perform the duties of that office." Bankr. Law, July 1, 1898. 
c. 541, § 45, 30 Stat. 557 (U. S. Comp. St. 1901, p. 3438). 

In the case of In re Van De Mark (D. C.) 175 Fed. 287, the same 
principles are enunciated, and it is necessary to consider but gne fur- 
ther point. 

In the présent case, the trustée elected was also an attorney at law, 
and therefore was in a position to charge a fee to the creditors whose 
claims he presented for whatever légal services he might render them. 
The présent statute, as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 
797 {U. S. Comp. St. Supp. 1909, p. 1317), provides in section 72 that 
the trustée shall receive no compensation under any guise whatever, 
other than the allowance provided by the statute. It is urged that an 
attorney is presumed to be paid for his services by his client, and that 
in the présent instance the trustée would therefore receive his trustee's 
commission, and also, presumptively, compensation from his clients 
for the work donc. 

It would seem, however, that the presumption would be the other 
way. Clients could hardly be expected to pay as individuals for work 
done by their attorney while representing others, and especially where 
the trustée would be presumed to obey the law and avoid seeking pay- 
ment for work done as trustée, except in the method authorized by 
the statute. 
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But, further, the purpose of the section limiting trustee's fées was 
to prevent the using up of the estate or exorbitant charges to be paid 
eut of the estate ; and unless it could be shown that the possibility of 
charging for whatever services were performed for his own clients 
would prevent the trustée f rom working for the benefit of other cred- 
itors as well as his clients, there would seem to be no reason for 
stretching the letter of the law to include a case plainly not within its 
spirit. It may be that outside évidence or expérience with individual 
trustées would show that an attorney representing a class of creditors 
might not be a suitable person to represent thèse creditors and others. 
But that question must be determined as one of fact, and the référée 
would hâve to make a finding as to competency in the individual case, 
rather than to exercise his discrétion, upon gênerai principles, as in 
the présent instance. 

The certificate of the référée will be returned, with a direction that 
the trustée elected by the creditors be appointed by the référée, unless 
the référée détermines that he is not a compétent person to fairly rep- 
resent the creditors as a whole in this proceeding, under which circum- 
stances a new élection must be called. 



UNITED STATES v. AMERICAN TOBACCO CO. et al. 
(Circuit Court, S. D. New York. November 15, 1911.) 

1. Monopolies (§ 20*) — Anti-Tbtjst Act— Common Stockholding in Cor- 

porations. 

The fact that the common stock of two or more corporations, engagea 
in the same gênerai Unes of business, is owned by the same body of in- 
dividual stockholders, does not alone create a condition of monopoly ré- 
pugnant to the provisions of the Sherman anti-trust act (Act July 2, 
1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200J). 

[Ed. Note. — Eor other cases, see Monopolies, Dec. Dlg. § 20.*] 

2. M'oNOPOLiES (i 26*) — Anti-Tbust Act— Dissolution of Illégal Combina- 

TIONS. 

In dissolving a combination adjudged to be in restraint of Interstate 
commerce and to constitute a monopolv in violation of the Sherman anti- 
trust act (Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]), and recréa ting from its éléments a new condition in harmony 
with and not répugnant to the law, a court is not required to reject a 
proposed plan of reorganiization by creating new corporations between 
which the property and business of the illégal combination is to be dis- 
tributed because such corporations will be themselves largely capitallzed, 
which does not in and of itself render them illégal, where the capitaliza- 
tion of neither is sufflcient to enable it to dominate the business, and 
each is restrained by a permanent injunction from combining with any 
other Company ; nor should further restrictions be imposed on them to 
whiçh other corporations engaged in the same Une of business are not 
subjected by the law. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17; Dec. 
Dig. § 26.*] 

3. Monopolies (§ 26*) — Anti-Trust Act— Suit fob Violation— Dissolution 

OF Illégal Combination. 

Where a Circuit Court, pursuant to the mandate of the Suprême Court, 
has approved a plan for dissolution and reorganization of a combination 

•For other cases se« same topio & § numeeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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adjudged to be în violation of the Sherman anti-trust act (Act July 2, 
,1890, ç. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), bf, dlstrlbuting 
Its pfipefty between exlstîng corporations and others organized for the 
purpose, the court Is wlthout power to retaln jurlsdlctlon to retake pos- 
session o( the property frorm Its new owners in case the plan adopted 
shall prove unsatlsfactory, or because of future violations of the law. 

[Ed. Note. — For other cases, see Monopolles, Cent Dig. $ 17; Dec. 
Dig. î 26,*] 

4. MonopôliBb (§ 26*) — Anti-Tbust Act— Suit fob Dissolution of Illégal 

COMBINATION— DeCREE. 

By a decree of the Suprême Court the American Tobacco Company 
was adjudged an Illégal combinatlon, in restraint of Interstate commerce, 
and a monopoly, in violation of the Sherman anti-trust act (Act July 
2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), and 29 Indi- 
vidual défendants, owulng 56 per cent, of its common stock, were ad- 
judged parties to such illégal combinatlon. ïhe cause was remanded to 
the Circuit Court to hear the partieà "for the purpose of determlning 
upon some plan or method 6f dlssolving the combinatlon, and of recreating 
out of the éléments now composing it a new condition whlch shall be 
honestly In harmony with, and npt répugnant to, the law." The de- 
fendant Company had property and assets of some $300,000,000 in value, 
and by îheans of Its own plants, etc., and through other coi-porations in 
whlch It aequired a majority of the stock, controlled approxlmately 80 
per cent, of the business of the United States In tobacco and allled 
produots as well as a very large proportion of foreign business. The 
plan proposed, as amended and approved by the court, provided in out- 
line that the Company should transfer plants and property to the value 
of ovèr $100,000,000, dlviding its préviens business between four cor- 
porations, and with the proceeds of such property should retire Its bonds 
to the amount of about $100,000,000, thus reducing its working capital 
and assèts; that its preferred stock, exceeding its common stock, pre- 
viously nonvotlng, should be given fuU voting rights ; that the subsidiary 
and contrôUèd companies should be simlllarly subdivided and their pre- 
ferred stock given voting rights, so that the business previously con- 
troUed by It should be in the hands of 14 separate corporations; that 
Its share of the stock of such corporations should be distributed among 
Its stockholders ; that ail contracts or covenants between it and any 
of its subsidiary companies, or between it or them and third parties, in 
restraint: of ipterstate or foreign commerce, should be abrogated. The 
decree further contained sweeplng Injunctive provisions restrainlng each 
of the 89 Individual défendants from increaslng hls Interest in any of the 
14 corporations, and restrainlng such corporations from acquiring stock 
In each other, or having common offlcers or dlrectors, and from enteiing 
Into any combinatlon or eontract with each other In violation of law. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. $ 17; Dec. 
Dig. § 26.*] 

In Equîty. Suit by the United States against the American Tobacco 
Company and others. On settlement of final decree. 

See, also, 164 Fed. 1024; 221 U. S. 106, 31 Sup. Ct. 632, 55 L. 
Ed. 663. 

W. W. Fuller, Lewis Cass Ledyard, De Lancey Nicoll, and Junius 
Parker, for petitioners. 

William B. Hornblower, John Pickrell, William W. Miller, and 
Morgan M. Mann, for défendant Impérial Tobacco Co. of Great 
Britain and Ireland. 

S. M. Stroock, for défendant United Cigar Stores Co. 

•For other caseï lee lame toplc & } nvubbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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The Attorney General, Henry A. Wise, U. S. Atty., and James C. 
McReynolds, Spécial Asst. Atty. Gen., for the United States. 

Joseph H. Choate, for committee of holders of 6 per cent, bonds 
of American Tobacco Co. 

Morgan J. Ô'Brien, for committee of holders of 4 per cent, bonds 
of American Tobacco Co. 

Adrian H. L,arkin, for committee of holders of preferred stock of 
American Tobacco Co. 

L. C. Krauthoff, for certain holders of common stock of American 
Tobacco Co. 

Louis D. Brandeis and Félix Levy, for National Cigar Leaf To- 
bacco Ass'n, Cigar Manufacturers' Ass'n of America, and Independ- 
ent Tobacco Salesmen's Ass'n of America. 

Henry H. Hunter, for Independent Retail Tobacconists. 

Samuel W. Williams, Atty. Gen. of Commonwealth of Virginia, for 
himself, T. W. Bickett, Atty. Gen. of State of North Carolina and 
J. Fraser Lyon, Atty. Gen. of State of South Carolina. 

William A. McQuaid, for Thomas Carmody, Atty. Gen. of State 
of New York. 

John W. Yerkes, for Independent Tobacco Manufacturers' Ass'n. 

E. J. Justice and S. A. Woodard, for Farmers' Union of North 
Carolina. 

D. Walter Brown, for Ludington Cigar^ette Mach. Co. 

Paul C. Schnitzler, pro se. 

Before LACOMBE, COXE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. In compliance with the directions of 
the Suprême Court we hâve heard the parties upon a plan proposed 
by the American Tobacco Company for "dissolving the combination 
and for recreating out of the éléments now composing it a new condi- 
tion which shall honestly be in harmony with and not répugnant to 
the law." The proposed plan was filed two weeks before this hearing, 
at which not only the parties, but any persons interested who might 
wish to express their views as friends of the court, were given op- 
portunity so to do. 

While the plan is correctly described as the proposed plan of the 
American Tobacco Company, since that corporation and the other de- 
fendants offer to carry it out, it should be remembered that in its 
présent form the plan is the fruit of much discussion. For upwards 
of two months successive conférences, in the présence of two or more 
members of the court, were had between the Attorney General and 
the counsel and représentatives of the Tobacco Company. Objections 
of the Attorney General were foUowed by modifications of the plan ; 
some of its most drastic provisions being inserted in order to meet or 
avoid his criticisms. When a point was reached where such ad- 
justment of différences ceased to be practicable, a time was fixed for 
a hearing before the whole court upon the matters remaining in dis- 
pute. It was in the course of thèse conférences that a very material 
réduction of the holdings of the American Tobacco Company was 
brought about. According to the plan as originally proposed, it was 
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to retain iii its treaSury, in addition to its working capital, suflScient to 
pay the outstanding bonds when they matured, about $104,000,000. 
To this the Attorney General at once objected, insisting that the pos- 
session of this enormous amount o£ money over and above its capital 
invested in the tobacco business was f raught with possibilities of evil 
use ; that it would be a standing menace to ail competitors and could 
not be tolerated. While not fully conceding the justice of this crit- 
icism, counsel for défendants promptly stated that they would under- 
take to eliminate it. After discussion of two différent methods of so 
doing, they themselves at the last conférence submitted the présent 
scheme, whereby half of the outstanding bonds would be bought up 
(and canceled) at a price in excess of their présent value, thus insur- 
ing a willing surrender of them by présent holders, and for the other 
half securities of the new companies would be ofïered on a basis of 
exchange which would insure acceptance of the ofïer. Since the plan 
was filed the market reports hâve given quotations of such bonds of 
the new companies "if and when." While such reports are possibly 
not compétent évidence in the trial of a cause, they seem to indicate 
that, if the présent plan be approved, a very brief period will sufHce 
for the disappearance of substantially ail the old bonds and the élim- 
ination from the treasury of the American Company of the money or 
securities required to make them good at maturity. Thus the menace 
of holding an enormous anpunt of money, additional to what is legiti- 
mately used in the business of the American Company, will disappear. 
Upon the hearing, committees representing a majority of the holders 
of both issues of bonds appeared and requested the court to approve 
the plan. Out of the entire two issues, amounting ,to over $100,000,- 
000, one holder only of ten 4 per cent, bonds appeared to object on the 
ground that the terms offered for sale and exchange were not satis- 
factory to him. Inasmuch as he is under no obligation to accept the 
offer if it does not please him, and the security for his bonds, if the 
plan be carried out, will be ample, no modification of the plan is nec- 
essary to protect him or others similarly situated. A committee repre- 
senting a majority of the preferred stockholders also asked that the 
proposed plan be approved. 

The plan contains very many provisions, necessarily so because of 
the intricate nature of the combination of corporations about to be dis- 
rupted. It would unreasonably extend this opinion to undertake to 
epitomize thèse provisions. An admirably clear summary of them has 
been filed by the proponents, and may be considered as in the nature 
of a récital to this opinion. Besides distributing among its common 
stockholders a large amount of the stock it now holds in other com- 
panies, the American Tobacco Company will be split into three com- 
panies which, with a fourth set free of control by the American Com- 
pany through such distribution of stock, will divide between themselves 
the property now owned and the business now done by the American 
Company. Each of thèse four companies will thus hâve a business 
which in every branch of it will fall materially below a percentage suffi- 
cient to control. There are similar disruptions among the accessory 
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companies, for the détails of which the plan or the summary may be 
consulted. 

Some of those who hâve been heard in opposition insist that no plan 
is practicable; that in conformity with the statute as construed by the 
Suprême Court the only thing for this court to do is to seize the prop- 
erty through receivership, and proceed to sell it. This proposition 
need not be discussed. Evidently the Suprême Court believed some 
plan was' practicable, or it would not hâve directed this court to in- 
quire into the matter. 

Upon the hearing other plans for dissolving and recreating were 
submitted, plans not merely suggesting modifications of the one pro- 
posed, but differing widely from it in form and scope. One of them 
calls for a division into upwards of 60 ditïerent companies, others 
for a distribution of properties by spécifie allotments, as in the case 
of a partition of real estate. No time need be given to a considération 
of any of thèse, since there is no suggestion that the défendants will 
adopt them. On the contrary, counsel for the défendants expressly 
stated on the argument that they would not undertake to carry them 
out. Presumably they think they might better take their chances at 
receiver's sale. This court has neither authority nor power to carry 
out and enforce any plan of readjustment without the co-operàtion of 
the owners of the property, the holders of thèse stocks and bonds. It 
would be a sheer waste of time, therefore, to consider any plan radi- 
cally différent from the one now before us. If we find this plan would 
not create the conditions defined in the opinion of the Suprême Court, 
or if such modifications as we may require as a condition of giving our 
approval are not accepted by défendants, we must obey the mandate 
of that court, must seize the property, and sell it at public auction in 
appropriate and convenient lots, applying the proceeds of the sale to 
the payment of the debts (including the mortgages) or of such dividend 
thereon as the proceeds may allow, turning over the surplus, if any, 
to the owners of the equity. 

[1] The main objection to the proposed plan, an objection found in 
every document filed by those who were given permission to be heard 
and which seemed to be principally relied on by those who spoke, is 
what is referred to as "common stockholding." For instance, under 
the plan two new companies, "Lorillard" and "Liggett & Myers," will 
be formed out of the American, which will itself, thus reduced in size, 
continue in existence. The same individuals, the présent 1,800 or 
more common stockholders of the American, will hold the entire com- 
mon stock of each.of the other two companies. A similar condition 
will exist with some, at least, of the other companies. It is contended 
that, although under such circumstances there may be potential com- 
pétition, no real compétition can exist. With this argument or the 
reply to it, it seems to me this court is not concerned. In two récent 
cases (the Northern Securities and the Standard Oil) the Suprême 
Court found a combination of corporations to hâve offended against 
the anti-trust act. As a resuit of such finding there was a disintegra- 
tion of the combination. In each the disintegration left the stock of 
the separate entities into which the group was split in the hand of the 
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same body of individual stockholders. Since there was no disapproval 
of this method of disintegration indicated in either opinion, it would 
seem that the question whether or not common stockholding is "ré- 
pugnant to the law" — that is, répugnant to the anti-trust act — ^has been 
settled for this court by controUing authority. 

It is true that the Suprême Court did not enter into any discussion 
of this question of "common ownership," but its existence in both 
cases was so plainly manifest that it is difficult to understand how 
the court could hâve approved of the new arrangement, unless it was 
satisfied that such arrangement did not contain the same vice as the 
old one, which they held must be terminated. If this be so, discussion 
hère of the question whether or not common ownership is within the 
prohibition of the statute would seem to be académie. This also seems 
to be the view of the government, which does not discuss common 
stockholding. 

[2] The next objection presented by those not parties who hâve been 
heard is directed to the size of the companies. As an illustration, it 
appears from the statistics submitted that of the total smoking tobacco 
business of the country four companies wiil hâve the following per- 
centages : American, 33.08 ; Liggett & Myers, 20.05 ; Lorillard, 22.82 ; 
Reynolds, 2.66. It is insisted that thèse large companies âhould be still 
further disintegrated. The plan is further criticised because each of 
thèse companies is described as "completely equipped for the çonduct 
of a large tobacco business," whereas existing independent concerns 
are none of them so equipped, and it is argued that there can be no 
effective compétition until the several concerns which are to carry for- 
ward the business of the trust are put into the same condition as to 
size and equipment as now prevails among existing independent con- 
cerns. It is further contended that no company engaged in the plug 
tobacco business should be allowed to take over any cigarette or cigar 
business; that a company taking a cigarette business should not take 
over any smoking tobacco, plug, or cigar business, and so on; that 
there should be a rearrangement of factories and brands, an intricate 
subject, which is fully discussed in a report from the bureau of corpo- 
rations, filed at the hearing. Manifestly the minuter the fragments 
into which the old combination is split, and the more they are prohib- 
ited from conducting business as other companies are free to conduct 
it, the less will be their ability to compete with such other companies. 
This whole line of argument deals with the économies of the tobacco 
business. No doubt the novel problem presented to this court is con- 
nected with questions of économies as wéll as with questions of law. 
But this is a Court of law, not a commerce commission, and the légal 
side of the proposition would seem to be the controlling one. The true 
way to State the problem, as I understand it, is this: Assume that a 
group of corporations engaged in some business which cornes within 
the domain of interstate commerce is charged before the Suprême 
Court with violation of the anti-trust aict. Assume that they are or- 
gaiiized as the companies provided for in this plan will be; that they 
are similarly , capitaHzed ;• that the business they do is similar in 
amount and similarly distributed; that their stock is similarly held, 
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with the natural temptation to co-operate which such common stock- 
holding may be calculated to induce, but are also curbed and restrained 
from yielding to such temptation as thèse companies will be by the 
injunction which will accompany our approval of this plan, a perma- 
nent injunction binding ail défendants in this suit and their privies, 
and ail new companies created under the plan and their privies. 
Would the Suprême Court hold that the condition thus presented was 
"répugnant to the law" — that is, répugnant to the anti-trust statute? 
A long and careful study of the last two deliverances of that court (in 
the Standard Oii Case and in this case) has convinced me that its an- 
swer to that question would be in the négative. I may be wrong in 
interprétation of its deliverances — if so, it will not be for the first 
time — but, since such is my conviction, there would seem to be no 
necessity for discussing on its économie side a question already settled 
by çontroUing authority. 

Leaving for the moment the objections and suggestions of persons 
not parties, those of the Attorney General may be next considered. 
He does not attack the gênerai features of the proposed plan with its 
division of the business controUed by the old company among 14 com- 
panies, nor does he contend that "common stockholding" is in and by 
itself an infraction of the anti-trust statute. His suggested modifica- 
tions are directed mainly towards providing such safeguards for the 
future that the 14 companies may not so conduct their opérations as to 
violate the provisions of the statute. 

He requests that the following conditions to any approval of the 
plan submitted be imposed — presumably the more convenient way to 
impose most of such restrictions would be by injunctive provisions in- 
corporated in the final decree : 

( 1) That during a period of not less than five years no one of the 
corporations among which the properties and businesses now in the 
combination are to be distributed shall hâve any officer or director who 
is also an officer or director in any other of such corporations. 

This suggestion is approved. 

(2) That the plan be so modified that the principal company shall 
dispose of, and, when the disintegration is complète, shall not retain 
any of the stocks of any of the accessory companies, and each of the 
accessory companies shall dispose of ail of the stocks held by it of the 
principal and of each of the other accessory companies held by it. 

The gênerai proposition hère advanced is sound and is approved, 
but the last clause seems to be already provided for, and there is prob- 
ably an exception or two necessary to be made in the first clause by 
reason of the rights of outstanding stockholders not connected with 
the American Tobacco Company. Counsel can probably agrée as to 
phraseology which will conform more especially to the facts. 

(3) That no one of the corporations among which the property and 
businesses now in the combination are to be distributed shall during 
the same period retain or employ the same agency for the purchase 
of tobacco leaf or other- raw material, or for the sale of tobacco or 
other products, as that of any other of such corporations. 

There should be a change of phraseology in this and some of the 
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other requests. It is not entirely clear whether the prohibition is di- 
rected to ail the 14 companies or only te a part of them. It should 
apply to ail. After the words "agency for the purcha'se" there should 
be added the words "in the United States." This request with such 
modifications is approved, and counsel may agrée on a phraseology 
which will cover any possible exceptions arising from the allotments 
in the plan. 

(4) That no one of the corporations among which the property and 
businesses now in the combination are to be distributed shall retain 
or employ the same clérical or other organization, or occupy the same 
office or offices as any other of the said corporations. 

This is approved, with modifications similar to those indicated as 
to the request next above. 

(5)' That no one of the corporations among which the properties and 
businesses now in the combination are to be distributed shall retain 
and hold capital stock in any other corporation, any part of whose 
stock is also retained and held by any of the other of the corporations 
among which such properties and businesses are to be distributed, or 
shall purchase or acquire any stock in any other of such corporations, 

This is approved, but should contain an exception, upon which it is 
understood counsel are in accord, in the single case of the Porto Rican 
Leaf Tobacco Company. Counsel may agrée upon the phraseology 
to be inserted in the decree. 

(6) That no one of the corporations among which the properties 
and businesses now in the combination are to be distributed shall, dur- 
ing a period of five years, directly or indirectly, acquire any stock in 
any one of the others of said corporations, or purchase or acquire the 
property or business, or both, of any other of said corporations. 

With a change of phraseology which will make this applicable to ail 
the 14 companies, this request is approved. A similar request is 
found among those submitted by other objecter s, with an additional 
clause forbidding any one of thèse 14 companies "from making loans 
or otherwise extending crédit" to any of the others. This suggestion 
is a proper one and may be embodied in the Attorney General's re- 
quest. 

(7) To the end that the 29 individual défendants in this suit shall 
not increase their control over any of the corporations among which 
the properties and businesses now in the combination are to be dis- 
tributed, pursuant to the plan that such défendants be severally en- 
joined from, at any time within five years from the date of the decree, 
acquiring, directly or indirectly, the légal or équitable ownership of 
any amount of stock in any one of said corporations in addition to 
the amounts which they will respectively hold if and when the plan 
shall hâve been carried out as proposed. 

This is approved, but the phraseology should be modified as already 
indicated. 

Upon the argument the Attorney General stated that he would be 
willing to substitute "three years" for "five years." Such change 
seems désirable, as it would probàbly resuit in more rapid distribution 
of présent holdings. There should also be a proviso excepting from 
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the opération of this prohibition any and ail sales and purchases by 
thèse 29 individuals inter sese, the phraseology of which counsel may 
agrée upon. 

It may not be a wise public policy to make it easy for foreigners to 
take over the control of the British-American Company, with its large 
and growing business in foreign countries, notably in South Africa 
and the Far East, now in American hands. That is what would proba- 
bly happen if the 29 défendants be prohibited from increasing their 
holdings of that stock. We do not undertake to détermine this ques- 
tion of public policy, whi'ch is one for the considération of the execu- 
tive branch of the government. It is sufficient to say that a f urther ex- 
ception of the shares of that company from the opération of this para- 
graph would not in our opinion make the plan répugnant to the law. 

(8) That the preferred stock of the American Cigar Company, ag- 
gregating in book value $2,530,216.69, held by the American Snuff 
Company, and the stock and bonds of American Tobacco Company, 
held by the American Snufï Company, referred to on page 11 of the 
plan (footnote "a"),^ be sold or otherwise be disposed of within one 
year, instead of three years, as proposed in the plan, with leave to de- 
fendants to apply to the court to extend such period for not more than 
two years. 

There seems to be no good reason for modifying the plan in this 
particular. 

(9) That in the distribution of the properties and businesses now 
held in the combination pursuant to the plan of disintegration no cor- 
poration shall be allowed to acquire property, tangible or intangible, 
which would invest it with as much as 40 per cent, in volume or in 
value of any particular line of the tobacco business. 

This is substantially what the plan now provides. The few instanc- 
es in which the 40 per cent, limitation is exceeded resuit from inhér- 
ent difficulties of distribution, which it seems impracticable to elimi- 
nate. Thèse instances are so few, and the excess in each instance so 
small, as to be fairly negligible. The request is denied. 

( 10) That the stocks of the Liggett & Myers Tobacco Company and 
P. Lorillard Company, provided to be in accordance with the plan, 
be deposited with the Guaranty Trust Company of New York as the 
agent or depository of this court in this cause for the purposes speci- 
fied in the plan, and that at the end of the period designated the court 
make an order for their further disposition. That in the meantime 
no voting right with respect to such stock shall be exercised, except 
as the court may from time to time order. 

Ail of this is already sufficiently provided for in the plan. 

(11) That ail the covenants in any way restricting the right of any 
company or individual in the combination to buy, manufacture, or sell 
tobacco or its products should be rescinded by the affirmative action 
of the respective parties thereto, who are parties to this suit. 

This is approved, except that there should be a proviso excepting 
certain foreign business, the phraseology of which counsel may agrée 
upon. 

> See 191 Fed. 400. 
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(12) That the action proposçd in subdivision C of the plan on page 
6 * teiîminating certain, covenants be amplified so as to include like ac- 
tion with respect to ail covenants not only concerning the tobacco busi- 
ness, but any other business which is in any way embraced in the com- 
bination. 

This is approved. We understand the proposed plan as so provid- 
ing in spirit, if not in letter. 

(13) That ail contracts or covenants between the American Tobacco 
Company or any other companies in the combination and the British- 
American Tobacco Company giving to the latter company the exclu- 
sive right to manufacture or sell brands belonging to any of the com- 
panies in the combination be rescinded or otherwise terminated. 

The brands thus sold passed to the purchaser for a vàluable consid- 
ération under an executed contract. The request is denied. 

The fourteenth request deals with the United Cigar Stores Company^ 
a subject which will be treated separately infra. 

The Attorney General further asks for a comprehensive injunction 
to be incorporated in the final decree providing : 

"That the défendants iiamed in the pétition, their respective offlcers, di- 
rectors, agents, servants, and employés, he forever enjoined and prohlbited 
from contlnuing or carrylng Into further effect the combination adjudged 
illégal by the Suprême Court, and from enterlng into or formlng any like 
combination or conspiracy the effect of which is or will be to restraln com- 
merce in tobacco or its products, or in articles used in connection with the 
manufacture and trade in tobacco and tts products, among the states or in 
the territories or with foreign nations, or to prolong the unlawful monop- 
oly of such commerce obtained and possessed by the défendants as adjudged 
hereln in violation of the act of Gongress approved July 2, 1890, either: 

"(1) By causing the conveyanee of the physical property and business of 
any of the corporations among' which the properties and businesses now in 
the combinations are to be distributed to any other of said corporations, by 
placing the stocks of any one or more of said corporations in the hands of 
voting trustées or controlltng the votlng power of such stocks by any siml- 
lar device ; or, 

"(2) By making any express or Implied agreement or arrangements together 
or one with another like those adjudged illégal by the Suprême Ctourt in 
this cause relative to the control or management of any of said corporations, 
or the price or terms of purehase or of sale of tobacco or any of its products, 
or the supplies or other product dealt with in connection with the tobacco 
business, or relative to the purehase, sale, transportation, or manufacture of 
tobacco, or its product or supplies or other product dealt with as aforesaid, 
by any of the parties hereto, which. will hâve a like efCect In restraint of 
commerce among the states, in the territories and with foreign nations, to 
that of the combination the opération of which is enjoined in this cause; 
or by making any agreement or arrangement of any kind with àny other of 
such corporations under which trade or business is apportioned between 
such corporations, in respect either to customers or locallties; or by any of 
such corporations doing business directly or indirectly under any other than 
their owu corporate respective names; by refusing to sell to any jobber any 
brands of any tobacco product manufactured by It except upon condition that 
such jobber shall purehase from the vendor some other brand or product alsa 
manufactured and sold by It; or, 

"(3) By the British-American Company and the Impérial Company employ- 
Ing a common agent for the purehase of leaf tobacco In the United States 
or by either of said two companies uniting with any of the corporations 

^ 6ee 191 Fed. 399. 
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among whlch tlie properties and businesses now In the combinatlon are to be 
dlstributed in ttie employmeait of a common agent for the pnrchase of to- 
bacco leaf." 

The, clause in the latter part of subdivision 2 as to each company do- 
ing business under its own corporate name should be made more spé- 
cifie, especially in view of the requests of other objectors that tobacco 
products should be sold only under the name of the owner. There 
should be nothing in the decree destroying the value of a brand or 
altering the classification of products in the records of the internai 
revenue bureau. Counsel may agrée upon a modified phraseology to 
avoid any such difficulty leaving the 14 companies to pursue ail ordi- 
nary methods prevailing in the tobacco business. 

The clause as to refusing to sell to any jobber should be recon- 
structed so as not to prohibit any of the 14 companies from methods 
of business which are open to and practicedi by ail their competitors. 
Counsel may agrée to a phraseology which will formulate this ex- 
pression of opinion. 

Clause 3 should be amended by adding the words "within the United 
States." 

With thèse modifications, the entire section providing for injunctions 
is approved. 

Returning now to the requests of the various other objectors, we 
find that nearly ail of them are covered by those of the Attorney Gen- 
eral or hâve been already disposed of by the discussion of the gênerai 
features of the plan. Among those not so disposed of are noted re- 
quests that the 14 companies be enjoined. 

(A) From giving away or selling at or below the cost of manufac- 
ture and distribution any of its products, from giving rebates, allow- 
ances, or other spécial inducements to purchasers or users, and from 
refusing to sell to any jobber any spécial brand he may require. 

The record in this case shows that thèse are the common methods 
of the tobacco business, practiced by ail alike. It is only by giving 
away samples, or by ofïering on favorable terms, irrespective of cost, 
that new brands of tobacco products can be introduced or old brands 
extended into new territory. Ail other companies are free to employ 
thèse methods, which are obnojtious to no statute, and there is no rea- 
son why the 14 companies should be forbidden to do so. This re- 
quest is denied. 

(B) From espionage on the business of any competitor, from brib- 
ery of employés of such competitor, and from obtaining information 
from any United States revenue ofiicial. 

Why any one individual or corporation engaged in this business 
may not acquire such information as he or it can legitimately obtain 
from private or pubHc sources as to the business of a competitor we 
fail to see. When illegitimate methods are proved, they may be dealt 
with. This request is denied. 

(C) That every independent or other person interested should, in 
the event of any alleged violation of the injunction, hâve liberty to 
apply to the court for protection and for such action as may appear 
to be appropriate. 
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The rèsult of such a provision would be to overwhelm the court 
with a multitude ôf applications, mainly frivolous. Any one who feels 
aggrieved should take his complaint to the Attorney General, who will 
winnow the wheat from the chaff. If he finds substance in any allé- 
gation, he can bring it before the court. This request is denied. 

(D) It is requested that the majority stock of the Lipfort Scales 
Company, now owned by the R. J. Reynolds Tobacco Company, be 
sold, "with an injunction against any présent stockholder in the Reyn- 
olds Company, in the American Company, or in any of the allied 
companies, from purchasing at such sale." A similar request for a 
sale, under like restrictions, is made as to the stock of five other com- 
panies now owned by the American Tobacco Company. 

This request is denied for reasons set forth infra in discussing the 
disposition of the stock of the United Cigar Stores Company. 

(E) The Attorney General of the state oî New York suggests that 
the proposed plan may violate the anti-monopoly laws of this state. 
He does not indicate in what respect it will do so. We think it un- 
necessary to make any investigation on the line suggested. Our ap- 
proval of this plan will not secure to thèse 14 companies immunity for 
violation of the laws of this or of any other state. 

Referring next to the défendant the Impérial Tobacco Company, 
the Attorney General asks that the plan shall include provisions ter- 
minating ail executory contracts or agreements between the Impérial 
Tobacco Company, on the one hand, and the American Tobacco. Com- 
pany and the British-American Tobacco Company and each and every 
of the corporations parties défendant hereto on the other; and also a 
provision enjoining the said American Tobacco Company from unit- 
ing with the British-American Tobacco Company in the employment 
of a common agent for the purchase of leaf tobacco in the United 
States, and from uniting with any of the corporations among which 
the properties and business now in the combination are to be distrib- 
uted, in the employment of a common agent for the purchase of leaf 
tobacco or any of the products of tobacco. 

Thèse provisions, of course, should be restricted to such as affect 
trade or commerce between the states, or between the United States 
and foreign countries. We understand that the proposed plan in sub- 
stance so provides ; but, if there be any doubt as to its doing so, coun- 
sel may agrée on the form of amendments which will insert thèse pro- 
visions. 

The disposition of the United Cigar Stores Company ha's been dis- 
cussed by most of the objectors. Those who Jtpresent the independ- 
ents insist that it shall be split up into separate concerns, "preferably 
ten." 

It is not one of the so-called accessory companies, and the Suprême 
Court has not directed that it be disintegrated. Upon the trial much 
testimony.was taken as to this company, and the question whether or 
not it was a combination obnoxious to the provisions of the anti-trust 
act was carefully examined. We reached the conclusion, unanimously, 
that it was not. A succinct statement of our reasons for reaching that 
conclusion will be found in Judge Coxe's opinion (164 Fed. 700). 



UNITED STATES V. AMERICAN TOBACCO CD. 383 

We therefore dismissed the bill as to that company. The Suprême 
Court, however, held that we erred in so doing, solely because the 
American Tobacco Company had bought and held two-thirds of its 
capital stock, which brought it into the gênerai combination. Under 
the proposed plan ail this stock held by the American Tobacco Com- 
pany is to be distributed to its own common stockholders, and the sole 
ground upon which the Suprême Court reversed this court is thus re- 
moved. The situation will then stand as to ail other grounds as it did 
before, and we see no reason to change the opinion expressed on the 
original hearing. No new évidence is offered except to the fact that 
it has in the intérim largely increased the number of its stores. Such 
increase, however, leaves it in control of less than 4 per cent, of the 
entire business in which it is engaged. The request to disintegrate it 
is denied. 

The Attorney General does not ask that it be disintegrated. He has, 
however, argued at length and with much earnestness that the con- 
tinued growth of this enterprise affects the small retail dealer, who is 
withoùt capital to compete with it and applies to the government to 
protect him. There may corne a time when the growth of this com- 
pany or the methods by which such growth is stimulated may bring 
it within the prohibition of the statute. But that time has not yet corne, 
and the only request the Attorney General, in response to appeals for 
aid, has formulated is this: That the stock of the United Cigar Stores 
Company be sold and distributed to parties other than the 29 individual 
défendants or others of the common stockholders of the American 
Tobacco Company, to the end that the corporation be entirely sepa- 
rated f rom any connection with the corporations to which the proper- 
ties and businesses now in the combination are to be distributed. 

We hâve no power to grant any such request. The anti-trust act 
carefully enumerates the penalties for a violation of its provisions — 
fines, imprisonment, injunction against continuing to transact Inter- 
state business, treble damages to ail persons injured by an unlawful 
combination, seizure, and forfeiture of property in course of interstate 
transportation. Thèse are certainly ample to enforce obédience. By 
confiscation of property in transit and injunction against continuance 
in interstate business an offender may be put out of active existence 
into a State of paralysis as helpless as dissolution. It might be said 
that to thèse penalties the Suprême Court has added another, a quali- 
fied confiscation of property not in transit by receiver.ship and forced 
sale. Nowhere, however, is there any authority for the proposition 
that this court may seize the property of private persons who may 
hâve oflfended against the statute and sell it under conditions which 
would preclude the hoîder of the title or the owner of the equity f rom 
bidding at the sale so as to compel the purchaser to pay a reasonable 
price for it, or from buying it himself if no one else will pay full 
value for it. That is confiscation ; none the less so because the pro- 
ceeds of such a sale, after paying outstanding debts and expenses, are 
to be turned over to the owner. Until Congress shall expressly give 
such power to this court, or until some obscure language in its grant 
of power shall be construed by the Suprême Court as in efïect convey- 
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ing such power, this court is not prepared to assume that ît possesses 
any such authority. The request is denied. 

The Ludington Cigarette Machine Company, which has a decree 
for an accounting against the Anargyros Company, has applied for 
relief. The stock of the last-named company is by the plan to be 
transferred to P. I^orillard Company. The Ludington Company asks 
for the insertion of a provision which will secure it against any re- 
sulting difficulty on such accounting. Provision should be made in car- 
rying out the plan for keeping intact the books and records of the 
American Tobacco Company, its présent constituents and branches, so 
that they shall be available and subject to examination to the same 
extent as at présent in suits for accounting and other existing litiga- 
tion. 

[3] The Attorney General further requests that there should be re- 
served to the government the right at any time within ûve years from 
date of entry to apply to the court for other and further relief upon a 
showing that as a matter of fact such plan has not resulted in creating 
a new condition which shall be honestly in harmony with and not ré- 
pugnant to the law. 

It is not apparent that this court has the power so to do. Had it not 
been for the mandate of the Suprême Court, it migfat be questioned 
whether a Circuit Court of the United States had any jurisdiction to 
recreate a new group of corporations out of the éléments into which 
a pre-existing group of corporations had been split, or to formulate 
a plan or method according to which individuals, natural or corporate, 
were to be invited to invest money and embark in business. Ail such 
questions are, of course, resolved for us by the décision of the court 
of last resort. But neither in its mandate nor in its opinion is there 
any warrant for the conclusion that this court is to prescribe the tem- 
porary terms of a modus vivendi, with power to reassemble five years 
hence, ourselves or our survivors and successors, and modify those 
tçrms, while in the intérim by purehase or exchange of thèse bonds up- 
wards of $100,000,000 wortia of property shall hâve changed hands 
irrevocably. 

The only function assigned to us is to consider any proposed plan 
which responsible parties engage to carry out, and approve or reject 
it. In the event of rejection the only alternative is injunction, receiv- 
ership, and sale. The time limit fixed in the mandate — six months, 
and possibly two more — ^precludes any other construction of its terms, 

WARD, Circuit Judge, concurs. 

COXE, Circuit Judge. I approve of the proposed plan, not because 
I think it perfect, but because it is the best plan attainable. Perfec- 
tion is impossible. The condition existing before the illégal combina- 
tion was formed cannot be restored ; it has gone beyond the hope of 
recall. The plan which we hâve sânctioned éliminâtes the objection- 
able features prohibited by the anti-trust act, and permits no unrea- 
sonable or unlawful restraint of trade. In short, wefe the varions 
corporations which the plan authorizes organized for the first time to- 
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day they would net be within the letter or the mischief of the statute. 
We hâve endeavored, while punishing the guilty défendants — corpora- 
tions and individuals — to remember that the rights of many innocent 
bondholders and shareholders are at stake and should be protected as 
far as is consistent with a complète compliance with the requirements 
of the law. The plan disintegrates the combination, destroys the mo- 
nopoly and libérâtes trade ; but it accomplishe.s ail this without a wan- 
ton destruction of property. 

I hâve been impressed with the évident intention of counsel repre- 
senting the varions défendants to accept without réservation the resuit 
of the litigation and f aithfully to carry out the plan, not only in letter 
but in spirit as well. Many suggestions hâve been advanced by coun- 
sel representing persons not parties to the suit, which, from an éco- 
nomie or ethical viewpoint are impeccant. When, however, it is re- 
membered that we are acting only under the command of the Suprême 
Court, limited as to scope and time, it will be seen how powerless we 
are to maké conditions favorable to the so-called "independents," when 
we can exact no reciprocal obligations from them. We are to ascer- 
tain and détermine upon "some plan or method of dissolving the com- 
bination and of recreating out of the éléments now composing it, a 
new condition which shall be honestly in harmony with and not ré- 
pugnant to the law." This we can do, and when it is donc our com- 
mission ends. The considération which has the greatest weight with 
me is that no one has proposed a better plan, the only alternative of- 
fered being the appointment of a receiver — z receiver for corporations 
solvent and prospérons. I agrée with the Attorney General that 
such a calamity should be avoided, except as a last resort. It is im- 
possible to forecast the disaster which would follow such a step. It 
would wreck a flourishing business upon which an army of employés 
are depending for a livelihood ; it would unsettle trade, and it would 
punish with equal severity the innocent and the guilty. More than 
this, I am by no means convinced that it would not produce the very 
evil which this action was instituted to destroy. A receiver can dispose 
of the property in his hands only by a judicial sale to the highest bid- 
der, who will take title sanctioned by a decree of the court creating 
the receivership. In the présent case, the men best equipped to make 
this bid are the very men who now control the condemned corpora- 
tions. It is surely possible, if not probable, that the property might 
thus come under their control with a title which will render them im- 
mune from further prosecution. 

For thèse reasons, thus briefiy stated, I think that the plan, with the 
amendments directed by this court, should be adopted. 

NOYES, Circuit Judge (concurring). The Suprême Court of the 
United States, after finding the illegality of this combination, placed 
the duty upon this court of hearing the parties "for the purpose of 
ascertaining and determining upon some plan or method of dissolv- 
ing the combination and of recreating, out of the éléments now com- 
posing it, a new condition which shall be honestly in harmony with and 
not répugnant to the law." 
191 F.— 25 
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And the Suprême Court added thèse words : 

"In ?lew of the considérations whlch we bave stated, we leave tbe matter 
to the court below to work ont a compliance with the law without unneces- 
sary Injury to the public or tbe rights of private property." 

By thèse directions this court is required to enter into the examina- 
tion of questions, economical as well as légal, and to départ from the 
funetion of determining existing controversies to that of deciding the 
legality of future proposed action. The duty imposed is extraordi- 
nary, because the Suprême Court in imposing it was dealing with an 
extraordinary situation. 

The question was as to the relief to be afïorded. A diecree for- 
bidding corporate stockholding would hâve been inadéquate, because 
the combination was largely based upon property ownership. Orig- 
inal conditions could not be restored. Immédiate extrême measures 
would hâve inflicted irréparable injury upon innocent interests. It 
was necessary to provide a method for determining in advance whether 
a proposed plan of disintegration would harmonize with the law, and 
hence the direction to this court. 

The magnitude and varied nature of the assets of the combination, 
the extent of its liabilities, the ramifications of its business and the 
complexity of its aflfairs would make our duty difficult if we were re^ 
quired merely to apply rules of dissolution and récréation prescribed 
by the Suprême Court. But from the very intricacy of the case there 
are no rules. We are left without guide to turn a condition in viola- 
tion of the law into a condition honestly in harmony with it. The 
only measure of the extent of rehabilitation required is the object to 
be attained. The evils found to exist alone indicate the measure re- 
quired to meet them. 

If, then, we approach the performance of our duty without an ap- 
préciation of the complexity of the problem and of the difficulties un- 
der which the formulators of any plan must labor, we will not go far. 
If we are not satisfied with a substantial compliance of the law, if we 
strain after the idéal and put aside the practicable, it will be easy to 
bring on a receivership with its attendant losses to innocent investors. 
But that resuit was what the Suprême Court was solicitons of avoid- 
ing, and, I think, intended that we should recognize the problem pre- 
sented to us as a very practical one to be disposed of in a practical 
way. Moreover, in the performance of our duty we owe niuch to 
the Attorney General, who, while always insisting upon the rights of 
the public and by such insistence bringing the plan into its présent 
shape has, nevertheless — as it bas seemed to me — f elt that he, too, owed 
a duty to ptotect innocent interests. and not to cause ruin and disaster 
by forcing extrême measures which might, even from the public point 
of view, in the end pi-oduce no better results than those at hand, and 
possibly infinitely worse. 

Taking up the plan, we know at the outset that it is an honest one. 
It has been built up almost in our présence, and whatever question 
there may be as to its merits, there is none of the good faith of its 
authors nor of the àbility and conscientiousness with which they hâve 
performed their task. 
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The présent combination has vast capitalization and assets. The 
corporations of the plan will hâve large capitalization and assets. 
Whether that is an objection should be considered. 

The Suprême Court did not condemn the combination on account of 
the great amount of property which it had acquired. Indeed it must 
now be accepted that magnitude of business in and of itself does 
not constitute unlawful monopoly, at least up to the point where 
economy of production and management are thereby promoted. 
There must be something more — some unlawful or oppressive act 
or purpose in acquiring the business or after its acquisition — to come 
within the condemnation of the statute. But it cannot be denied 
that there is an enormous, inhérent and collatéral power incident 
to the holding by a single corporation of vast assets vi'hich no group 
of individuals, although having similar possessions, should obtain. 
There is such a potentiality of monopolization that a court in striv- 
ing to bring about a condition in harmony with the law should hesi- 
tate to approve the existence of a producing corporation having vast 
assets not necessary for the work of production. Consequently when it 
appeared in the formulation of this plan that the American Tobacco 
Company was to receive from the other corporations over a hundred 
million dollars in cash and securities which it was required to hold 
to meet its indebtedness, but which it did not need in its business, 
the plan, notwithstanding many valuable features, seemed unaccept- 
able. But meeting the objections of the Attorney General, a way 
was found — as shown in the plan — of appropriating those funds to the 
payment of debts sd that the readjusted American Company— still the 
largest of ail— will possCss some one hundred millions of property- — 
mostly working assets and brand values — as compared with the three 
hundred millions it formerly held. In view of modem commercial 
conditions, T think that the court should make nO objection to the 
mère size of the corporations of the plan. 

Taking up the question, then, whether the plan gives effect to the 
statute, the answer, as we hâve seen, dépends upon whether it remédies 
the conditions found to violate the statute, and it is necessary to turn 
to the décision of the Suprême Court to find out those conditions. 

Without examining the décision in détail, it is sufficient hère to say 
that the coUrt found broadly the combination to be in restraint of 
trade within the first section and an attempt to monopolize and a mo- 
nopolization within the second section of the statute. In particular 
the court found among the bases for its conclusions; (a) Covenants 
of vendors and others binding themselves for long periods not to 
compete with the combination; (b) the absorption of the control of 
corporations supplying the éléments essential to the manufacture of 
tobacco product and other corporate stockholding ; (c) the existence 
of controlling "power in the hands of the few"; (d) the obtaining 
of control of the tobacco trade by wrongful and oppressive acts, 
agreements and arrangements. 

Obviously, the evil of restrictive covenants must be met by the ter- 
mination of such covenants and that is accomplished by the plan. It 
provides for the abrogation of ail covenants made by vendôr corpo- 
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i-ations, partnerships or ihdividluals not to engage în the tobacco busi- 
ness, and for the termination o£ foreign restrictive covenants. 

The evil of controlling the production of the éléments essential to 
tobacco manufacture must be met by requiring the tobacco manufac- 
turing corporations to be disconnected from the production of such 
éléments. This seems to be fairly accomplished by the plan. The 
shares held by the combination in the corporation manufacturing tin- 
foil and the voting shares held in the corporation manufacturing lico- 
rice are to be distributed. When that is donc, none of the tobacco 
manufacturing companies of the plan will hâve any légal domination 
over the production of those essentials. So the evil of corporate 
stockholding is met by divesting the American Company of any inter- 
est in the snufï business, in the retail cigar business, and of its shares 
in other important corporations. 

The evils pointed out by the Suprême Court growing out of the ex- 
istence of power in the hands of the few to control the combination 
must be met by the destruction of such power. This povirer had its 
basis in the holding of a majority of the voting shares of the Ameri- 
can Company by the individual défendants in this suit. It is proposed 
to destroy this power by giving the preferred stock of the American 
Company, which has heretof ore had no voting rights, full voting power 
by creatmg voting tights in the preferred shares of other corporations, 
and by so distributing shares that, in the language of the pétition : 

"No small group of men, ncr even the 29 individual défendants in the 
■aggregate, will own the control of any of the principal, accessory or subsid- 
lary companies défendant, and the control of the American Tobacco Com- 
pany Itself and of the new companies to be formed will be vested In a body 
of more than six thousand stockholders." 

In addition to thèse provisions this court, at the instance of the At- 
torney General, will guard against the acquisition by the défendants 
of control in tiie future by enjoining them from increasing their ag- 
gregate stockholdings. 

With this àdditional provision I think the requirement that power 
of control be taken eut of the hands of the individual défendants suffi- 
ciently met. It is true that while shorn of légal control they will own 
substantial minority interests in the différent corporations, and that in 
the practical workings of the afïairs of a corporation a minority in- 
terest through the inaction of the majority, may often control it. But 
the control of a corporation lies in the majority of its shares, and if 
we see that the légal control of those corporations is placed in other 
hands than those of the défendants I think we go far enough. In 
my opinion we are not called upon to guard against the possible failure 
of the majority to exercise its power. 

The next inquiry is whether the plan fairly meets the evil of obtain- 
ing control of the tobacco trade by oppressive tactics as well as the 
broad conclusion of illegality. And my opinion is that it does in case, 
but only in case, the state of monopoly found to exist is ended by a 
division of business and a state of reasonable compétitive business es- 
tablished. 
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This is the state of monopoly which now exists : The American 
Company, either directiy or through its ownership of stock in other 
corporations, controls the manufacture of 75 per cent, of the smoking 
tobacco manufactured in the United States ; 80 per cent, of the plug 
itobacco, 70 per cent, of the fine eut, 80 per cent, of the cigarettes, 
13 per cent, of the cigars, 90 per cent, of the snuff, and 93 per cent, 
of the little cigars. 

Broadly speaking, the proposed plan of disintegration is to divide 
the tobacco business among four corporations, no one of which is to 
hâve a controIHng interest therein. When the disintegration is accom- 
pHshed, the business will be so distributed that no company will hâve 
substantially over 40 per cent, in volume or value in any particular line. 
Furthermore, I am satisfied that there is to be a fair distribution of 
brands as well as of business. 

Without examining the détails of the plan, it is enough to say that 
careful study of it has convinced me that in so far as the distribution 
of business is concerned, sufScient has been donc to end the state of 
monopoly and to establish reasonably compétitive conditions. If prac- 
ticable, it might hâve been more désirable to divide the business into a 
greater number of parts. But as the plan stands it cannot, in my 
opinion, be said that any of the corporations will hâve such preponder- 
ating influence in the tobacco industry as to give it power to control 
the market, either as manufacturer, seller or purchaser. The possibil- 
ity of future acts of oppression is to be guarded against by a compre- 
hensive injunction. 

This brings us to the final question which is whether the fact of 
common stockholding is a material objection to the plan. 

Obviously common ownership in the shares of the various corpora- 
tions cannot well be avoided. Each stockholder of the American Com- 
pany had an undivided interest in its property remaining af ter the 
payment of its debts. When its assets are distributed among stock- 
holders each is entjtled to his proportionate share. When such dis- 
tribution takes the place of corporate shares the necessary resuit is 
a common ownership of stock in différent corporations. I am not 
convinced that in the absence of statutory authority any division by 
valuation and allotment could be effected, and if legally possible it is 
évident that the complicated conditions which would necessarily arise 
in carrying it out would render it impracticable within the time pre- 
scribed by the Suprême Court for the disintegration of this combina- 
tion. 

The objection to mutual stockholding is not that compétition is elim- 
inated in principle. Potential compétition necessarily exists. The 
same conditions do not continue indefinitely. Stockholders die and 
estâtes are divided. Différences of opinion upon values lead to sales 
and exchanges. Potential compétition with an open market must fair- 
ly end in real compétition. But the objection is to présent and not 
future conditions, and, from an économie point of view, I hâve always 
thought it entitled to serions considération. Manifest difficulties must 
attend the establishment of real compétition between différent corpo- 
rations having the same body of stockholders. In the case of small 
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corporations having few stockholders who directly participate in their 
management they would be, perhaps, insuperable. They would de- 
crease in proportion to the increase in the size of the corporation and 
the séparation of the stockholders from the active management of 
their aflfairs, until— as I view it — in the case of the disintegration of a 
corporation having vast assets and a very large number of scattered 
stockholders they would be so minimized as hardly to warrant con- 
sidération even from an économie standpoint. 

That which has made me pause in the présent case is the concen- 
trated common stockholding of the individual défendants. After care- 
f ul considération, however, I hâve reached the conclusion that that ob- 
jection should not operate to prevent the acceptance of the plan, but 
should call for most rigorous measures of injunctive relief to keep the 
various corporations apart, independent and free from connections or 
arrangements to prevent compétition. In reaching this conclusion I am 
influenced by the proposition stated at the outset that we should take 
care that we do not by seeking the idéal reject the practicable and put 
in péril innocent property interests, and I am controUed, as I view 
it, by the décisions of the Suprême Court in the Northern Securities 
and Standard Oil cases. It is impossible for rne to read those déci- 
sions without being convinced that the Suprême Court in remanding 
this case to us did not intend that we should reject a plan upon the 
ground of pro rata distribution. I am also influenced, if not controlled, 
by the position taken by the Attorney General, the représentative of 
the party plaintiff in the cause. 

So, taking the plan as a whole, with the essential measures of in- 
junctive relief proposed by the Attorney General, I think that it meets 
the principal evils pointed out in the opinion of the Suprême Court; 
that it brings about a condition fairly in harmony with the law, and 
that it is the duty of this court to approve it as the best solution pos- 
sible under ail the circumstances of a very difficult practical problem. 

In conclusion: The extent to which it has been necessary to tear 
apart this combination and force it into new forms, with the attendant 
burdens, ought to demonstrate that the fédéral anti-trust statute is a 
drastic statute which accomplishes effective résulta ; which, so long as 
it stands on the statute books must be obeyed, and which cannot be 
disobeyed without incurring f ar-reaching penalties. And, on the other 
hand, the successful reconstruction of this organization should teach 
that the effect of enforcing this statute against industrial combina- 
tions is not to destroy but to reconstruct ; not to demolish but to re- 
create in accordance with the conditions which the Congress has 
declared shall exist among the people of the United States. 

I concur in the opinion of Judge LACOMBE, and fuUy approve his 
disposition of the subjects not considered in this opinion. 

NOTE, 
ïhe présent American Tobacco Company was organized under the laws 
of the State of New Jersey. Elther directly or through its ownership of 
stock in other coinpanies, It controIs the production of 75 per cent, of smok- 
ing tobacco manufactured in the United States, 80 per cent, of plug tobacco, 
79 per cent, of fine eut, 80 per cent, of cigarettes, 13 per cent, of cigars, 90 per 
cent of snufC, and 93 per cent of little cigars. Through its ownership of 
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two-thirds of the stock of the Conley Tîn Foll Company ît has a large con- 
trol over the tin foil business. By its stockhalding in. the American Snuffi 
Company it exercises a controlling influence in the snuffi business. Through 
its ownership of the stock of MacAndrews & Forbes It dominâtes the business 
of manufacturing licorlce paste. By reason of its ownership of two-thirds 
of the ordinary shares of the British-Amerlcan Company it has a controlling 
position in trade with and in foreign countries. Its control of two-thirds 
of the stock of the Porto Bican-Anierican Tobacco Company makes it the 
most influential factor in the manufacture of Porto Rican tobacco. Because 
of its ownership of two-thirds of the stock of the United Oigar Stores Com- 
pany it is an important factor in the retall tobacco trade. 

The American Tobacco Company has an outstanding issue of 6 per cent, 
debenture bonds of $52,882,650. an outstanding IsSue of 4 per cent, debenture 
bonds of $51,354,100, $78,689,000 of 6 per cent, preferred stock, and $40,- 
260,400, of eommon stock. Of the common stock the 29 individual défendants, 
who were adjudged by the Suprême Court to be parties to the illégal coœ- 
bination, own about 56 per cent., while the gre.it majority of the preferred 
stock, which has never had voting rights, is owned by the public. 

The Suprême Court having declared this combination of corporations and 
Individuals, engaged in the manufacture and sale of tobacco and its related 
products, to be illégal, because in restralnt of trade and an attempt at mo- 
nopolization, directed the Circuit Court for the Southern District of New 
ïork to hear the parties for the purpose of devising souie plan or method 
of dissolving the combination, and of recreating ont of the éléments composing 
it a new condition in harmony with the law, but without unnecessary injuiT 
to the public or the rights of private property. 

The plan now proposed undertakes to disintegrate the combination and to 
restore lawful conditions, by dividing the businesses in tobacco and related 
products heretofore doniinated and eontrolled by the American Tobacco Com- 
pany, or by companies in which it nas held a large or controlling interest, 
among 14 separate and independent companies ; no one of them having con- 
trol of or dominance in the trade as to any of the products manufactured by 
it, no one of them having any dominance or controlling position as to pur- 
ehase of raw material of any klnd, whether of the several types of leaf to- 
bacco or otherwise, no ome of them having any interest by way of ownership 
of stock or otherwise in any other of them, and each of them being a Com- 
pany, whether now existing or ta be created under the plan, in which the 
American Tobacco Company will hâve no interest. 

This disintegration will be accomplished by one or the other of the follow- 
ing methods: (1) By distributing by way of dividends, to the stockholders en- 
titled thereto, securities of other companies held by the companies sought 
to be dislntegrated. (2) By fonning one or more new companies and sell- 
ing thereto a substantial part of the property and business of the company 
sought to be dislntegrated, in return for securities of such new company or 
companies, and distributing such securities by way of dividends to the stock- 
holders entitled thereto mit of the surplus of the company to be dislntegrated. 
(3) By the sale of property and business for cash. (4) By forming a new com- 
pany or new companies and selling thereto a substantial part of the prop- 
erty and business of the company to be dislntegrated, for cash and for new 
securities to be offered in exchange for and retirement of the securities of 
the vendor company. (5) By terminating ail restrictive coveuants not to en- 
gage in the tobacco trade, whether with corporations or Individuals, and 
whether aifectlng domestie or foreign trade, thus releasing a large number 
of persons and corporations f rom their présent obligation not to engage In 
the tobacco trade, and removing ail obstacles in the way of those who désire 
to re-enter it. (6) By radical changes in the voting rights of stock, so that 
the individual défendants will no longer in the aggregate hâve control of any 
company in the tobacco business or any related business. 

Inasmuch as the American Tobacco Company, denominated the "principal 
défendant," and the iîve companies, to wit, American Snuff Company, Amer- 
ican Cigar Company, American Stogle Company, MacAndrews & Forbes Com- 
pany, and the Conley Foil Company, denominated "accessory défendants," are 
held each to constitute in and of itself a combination in restralnt of trade. 
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the^lan provlfles for the dlsîntegratioii of each of thèse six companles by 
tiie disposition by eaCb bf tllem of a substantlal part at Its property and 
business. In addition to tMs dislntegratlon of the American Tobacco Com- 
pany alnd tbe flve aceessory companles, many other companies, denomlnated 
"subsldlary companles," are to be wholly separated from the principal and 
aceessory companles by one or other of the methods above Indicated. 

The American Tobacco Company. 

The American Tobacco Company, so far as Its domestlc tobacco business 
Is concerned, Is to be dlvided Into four companles, no one of whlch will hâve 
a controlUng Influence In the tobacco business, The four companies are the 
American Tobacco Company (the présent company), Liggett & Myers Tobacco 
Company (to be organized), the P. LoriUard Company (to be organized), and 
the R. J. Reynolds Tobacco Company (an exlsting corporation). When the 
dislntegratlon is accompllshed the volume and value of the business In the 
several branches of tobacco manufacture will be divlded between the four 
companles as foUows: 

Percentago 
In Volume 

(libs. or Percentago 
Thousands.) In Value. 

Cigarettes. 

American Tobacco Co 37.11 33.15 

Liggett & Myers 27.82 21.03 

Lorillard Co 15-27 26.02 

Others never in any way connected with the com- 

binatlon '. 19.80 19.80 

Smoking Tobacco. 

American Tobacco Co.. . 33.08 40.53 

Liggett & Myers 20.05 16.47 

Lorillard Co 22.82 18.88 

Reynolds Tobacco Co .... 2.66 2.73 

Others never in any v?ay connected with the com- 

blnatlon * 21.39 21.39 

Plug Tobacco. 

American Tobacco Co „ 25.32 22.98 

Liggett & Myers........ , 33.83 37.84 

Lorillard Co ,, 3.73 4.64 

Reynolds Tobacco Co. 18.07 15.49 

Others never In any way connected wltli the com- 

binatlon 19.05 19.05 

Fine Cut Tobacco. 

American Toljacco Co 9.94 13.52 

Liggett & Myers 41.61 86.26 

Lorillard Co 27.80 29.57 

Others never In any way connected wltii the coin- 

blnation ,....20.65 20.65 

Olgars. 

American Clgar Co 6.06 8.90 

Lorillard Co... 5.72 2.88 

American Stogle Co. 1.58 1.58 

Others never in any way connected wlth the com- 

bination 86.64 86.64 

Llttle Clgars. 

American Tobacco Co 15.43 13.41 

Liggett & Myers .43.78 38.69 

Lorillard Co 33.84 40.95 

Others never in any way connected with the com- 

blnatioa 6.93 6.95 
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The disintegratioa is brought about by selllng $115,000,000 of the property 
of the American Tobacco Company, conslsting of factories, brands, busi- 
nesses, and capital stock of tobacco manufacturing compaules, to Llggett & 
Myers Tobacco Company and P. Loriilard Company for cash and securities 
of the two vendes companies, and by distributing to the common stockholders 
of the American Tobacco Company the two-thirds of the stock of the R. J. 
Keynolds Tobacco Company now owned by the American Tobacco Company. 

The capitalization of Liggett & Myers and P. Loriilard Companies, respec- 

tively, will be as foUows: 

Liggett & 
Myers. Loriilard. Total. 

7% bonds $15,507,837 $10,93.3,488 $26,441,325 

5% bonds 15,059,589 10,617,461 25,677,050 

7% preferred stock 15,383,719 10,845,981 26,229,700 

Common stock 21,496,354 15,155,571 36,651,925 



$67,447,499 $47,552,501 $115,000,000 

The securities of the Liggett & Myers Tobacco Company and P. Loriilard 
Company will be pald to the American Tobacco Company as the considéra- 
tion for the conveyances by it. The common stock of the new companies 
will be sold for cash at par to the common stockholders of the American 
Tobacco Company, thus maklng what is In the nature of au assessment of 
$36,651,925 on the common stock of the American Tobacco Company. Thls 
sum will be used for the retirement and cancellatlon of existing bonds at 
par of the American Tobacco Company. 

Each 6 per cent, bondholder of the American Tobacco Company will be of- 
fered 120 in cash for half his holdings, and for the other half 7 per cent, bonds 
at par, In the aggregate, of the Liggett & Myers and Loriilard Companies. 
Each 4 per cent, bondholder of the American Tobacco Company will be offered 
96 for half his holdings, and for the other half 5 per cent, bonds at par. In the 
aggregate, of the Liggett & Myers and Loriilard Companies. Bach preferred 
stockholder of the American Tobacco Company will be offered the right to 
exchauge one-third of his holdings at par Into 7 per cent, preferred stock 
of the Liggett & Myers and Loriilard Companies. 

The effect of thèse changes, when made, will be to pay ofC the entire bond- 
ed debt of the American Tobacco Company, amounting to $104,236,750, and to 
reduee Its assets correspondingly. It will be left with $52,459,400 of pre- 
ferred stock and $40,260,400 of common stock, as Its only outstanding securi- 
ties. The preferred stock will be given f ull voting rights, and the control 
of the American Tobacco Company will thus pass from the 29 individual de- 
fendants to the holders of $92,701,800 preferred and common stock. 

Both the preferred stock of Liggett & Myers and Loriilard Companies will 
also hâve fuU voting rights, and the 29 défendants will control neither of 
thèse companies. The same wlU be true of the R. J. Reynolds Tobacco 
Company. None of the four companies, the American Tobacco Company, 
Liggett & Myers, Loriilard Company, and the Reynolds Company, will bave 
any interest in or relation to the other, although at the outset they wlil of 
necesslty hâve many stockholders In common. 

The American Snuff Company. 
The American Tobacco Company now holds nearly half of the shares of 
the stock of the American Snuff Company. Such Influence as this stock- 
holding gives to the American Tobacco Company will be terminated, and the 
Snufif Company itself will be disintegrated into three companies by the foUow- 
Ing method: 

There will be organized two new snuff companies, one to be called the 
George W. Helme Company, and the other Weyman & Bruton Company. 
The American Snuff Company vi'lll convey to thèse two companies, respec- 
tively, manufacturing assets consisting of factories and brands, so that the 
resulting division of the snuff business will be in volume as fallows: 

American Snuff Co 32.05 per cent 

George W. Helme Co 30.88 " 

Weyman & Bruton Co, 29.23 " " 
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And In value as foUows: 

American SnufC Ca 35.55 " " 

George W. Helme Co 28.95 " " 

Weyman & Bruton Co 27.68 " « 

Each of thèse vendee companies wHl pay for the property and business 
conveyed to It by the issue of $4,000,000 at par of 7 per cent, voting pre- 
ferred stock and $4,000,000 at par of common stock, ail of vvhlch will go into 
tlie treasury of the American Snuff Company. It will thereupon distrlbute 
to its common stoekholders as a dividend the common stock of both the new 
companies, aggregating $8,000,000, charging it to surplus account. It will 
offer to its preferred stoekholders proportionately thèse 7 per cent, preferred 
stocks of the new companies in ex change for the preferred stock of the Amer- 
ican Snuff Company at par. So much of the preferred stock of the American 
Snuff Company as is thus exchanged will be retired. So much of the pre- 
ferred stocks of the new companies as are not exchanged will be disposed of 
by the American Snuff Company. 

Tlie American ïobaèco Company, being a holder of the common stock of 
the American Snuff Company, will participate in the distribution above pro- 
vided, and will in turn distribute the common stocks of the Helme Company 
and the Weyman & Bruton Company, together with its présent holdings of 
American Snuff common and preferred stock to its common stoekholders. 

The resuit of this disintegration of the Snuff Company will be that there 
will be three companies engaged in the production of snuff, none of which 
will hâve any domlnating position in the snuff trade, and none of which 
will hâve any interest in or relation to the other. Such control as the Ameri- 
can Tobacco Company bas over the Snuff Company will pass away from it, 
and also from the 29 indlvidual défendants. 

The Oonley Foil Company. 

The American Tobacco Company owns more than half of the stock of the 
Oonley Foll Company, engaged in the business of manufacturing tin foil used 
for the most part by tobacco manufaeturers. The Conley Foil Company, 
whose plant is in New York, owns ail the stocks and bonds of the Johnston 
Tlh Poil & Métal Company, which bas a plant in St. Louis. The Conley 
Foil Company will distribute its holdings of the securities of the Johnston 
Tin Foil & Métal Cqmpany, to wit, 3,000 shares of stock, ail of one class, 
and $100,000 of bonds, to Its stoekholders. The American Tobacco Company, 
being a stoekholder of the Conley Foll Company, will participate in the dis- 
tribution, and will in turn distribute its dividend, together with its stock 
in the Conley Foll Company, to its common stoekholders. The resuit will 
be that the control of the American Tobacco Company over the tin foil 
business will terminate, afid there will be two tin foll companies in which 
the American Tobacco Company has no interest, and which will hâve no in- 
terest in or relation with each other. The control of thèse companies will 
not be in the 29 indtvldual défendants, but In the hands of présent indl- 
vidual stoekholders of the Conley Foil Company, and common stoekholders 
of American Tobacco Company. 

The Licorice Company. 

The American Tobacco Company owns a majority of the capital stock of 
tbe MacAndrews & Forbes Company, a corporation engaged in manufacturing 
licorice paste, which is an essential ingrédient in plug tobacco. The Mac- 
Andrews & Forbes Company has two plants, one at Camden, N. J., and the 
other at Baltimore, Md., and produccs about 90 per cent, of ail the licorice 
paste manufactured In the United States, but over 50 per cent, of its prod- 
uct consists of a single brand, known as the "Ship" brand. The MacAn- 
drews & Forbes Company will be divided into two companies In the manner 
following: 

There will be organized a company, to be known as the J. S. Young Com- 
pany, and the MacAndrews & Forbes Company will convey to it the Balti- 
more f actories and brands, taking in payment $1,000,000 7 per cent, preferred 
and $1,000,000 common stock of the ïoung Company. The ai:nual output 
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of the Young Company wiU be $1,201,000. The MacAndrews & Forbes Com- 
pany wlll bave an annual output of $2,514,000, of whlch $2,214,000 wiU be 
In the "Ship" brand. The common stock of the Young Company wlll be dls- 
tributed as a divldend to the common stockholders of the MacAndrews & 
Forbgs Company. 

The American Tobacco Company, as a stoekholder of the MacAndrews & 
Forbes Company, wlll share In the distribution of the Young Oompany's 
common stock, and wlll in tura distribute it, together with the common stock 
which it now holds in the MacAndrews & Forbes Company, to its common 
stockholders. The preferred stock of the Young Company wlll be offered in 
exchange for an equal amount of the preferred stock of MacAndrews & Forbes 
Company — any of the latter thus exchanged to be retlred, and any of the 
preferred stock of the Young Company not thus taken up by exchauge to be 
sold. 

The resuit will be two licorice companies, having no interest in or relation 
to each other, and the American Tobacco Company will bave no interest in 
elther of them. The control which the American Tobacco Company now has 
over thèse companies wlll pass to tbe individual stockholders of the Mac- 
Andrews & Forbes Company and the common stockholders of the American 
Tobacco Company, but will no longer be held by the 29 individual défendants. 

The Cigar Company. 

The American Oigar Company is not a dominant factor in the cigar trade 
of the United States, for it represents not more than 15 per cent, of the cigar 
business. But, nevertheless, it is to be disintegrated as follows: 

It will part with its interest in the American Stogie Company, and the 
American Stogie Company itself will be dissolved. It will sell to the Amer- 
ican Tobacco Company for cash ail its interest in the Porto Rican-American 
Tobacco Company, and the American Tobacco Company will distribute the 
stock so acquired, together with its own stocit in the Porto Bican-American 
Tobacco Company, to its common stockholders. The American Cigar Com- 
pany will also sell a substantial part of its domestic business, carried on under 
the name of the Fédéral Cigar Company, to the American Tobacco Company 
for cash. The American Tobacco Company in turn will sell this business to 
the P. Lorillard Company for securities, being a part of the considération 
paid by the Lorillard Company for the property conveyed to it by the Ameri- 
can Tobacco Company, as stated above. 

The resuit of the disintegration will be that the Porto Rlcan-American To- 
bacco Company will be Completel y divorced from the control of the American 
Tobacco Company and the American Cigar Company, neither of which will 
hâve any Interest in it. It will not be controlled by the 29 individual de- 
fendants, and a large part of the business of the American Cigar Company 
will pass to the P. Lorillard Company, which will hâve no interest in or re- 
lation to the American Cigar Company. 

The Foreign Companies, 

The Impérial Tobacco Company of Great Britain and Ireland, the Ameri- 
can Tobacco Company, and the American Cigar Company, one of its accessory 
companies, and the British-American Tobacco Company, Limited, are now 
bound together by contracts, which forbld the Impérial Tobacco Company 
from doing business in the United States, except buying leaf tobacco, the 
American Tobacco Company and the American Cigar Company from compet- 
ing with the Impérial Company in England, and both the Impérial Tobacco 
Company and the American Tobacco Company from competing with the Brit- 
ish-American Tobacco Company in foreign countries. Thèse contracts will be 
terminated, leaving each company free to hereafter compete in the territory 
of the other. The shaves of the British-American Company, amounttog to 
two-thirds of the ordinary shares, now held by the American Tobacco Com- 
pany, will be distributed to its common stockholders. 

The resuit will be that tbe control of the American Tobacco Company over 
the British-American Tobacco Company will cease, and thèse companies will 
hereafter hâve no interest in or relation to each other. As the Impérial To- 
bacco Company now owns one-third o£ the ordinary shares of the Britlsh- 
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American Company, the control of the Britlsh-Amerlcan Company wUl pass 
to the Impérial Company, and to tHecommon stockholders of tlie American 
Tobacco Company, but not to the 29 Indivldual défendants. 

The United Cigar Stores Company. 

The American Tobacco Company now owns two-thirds of the stoclc of the 
United Cigar Stores Company. It Is proposed to distribute thèse shares to 
the common stockholders of the American Tobacco Company. 

The resuit will be that the American Tobacco Company will hâve no fur- 
ther control over the United dgar Stores Company, nor will thèse two com- 
paûies hâve any interest in each other. The control of the United Cigar 
Stores Company wlU pass to its présent Individual stockholders and the com- 
mon stockholders of the American Tobacco Company, but, in view of the fact 
that one-thlrd of its stock is held by persons not connected with the Ameri- 
can Tobacco Company, It vi'ill not be in the hands of the 29 Individual de- 
fendants. 

The pétition itself summarizes the results of the disintegration as follows: 

"The tin foi! business now done and controlled by the Conley Foil Company 
will be divlded into two companies having no interest whatsoever the one in 
the other, and neither in a dominant position with respect to the tin foil busi- 
ness. The Ucorice business now done and controlled by MacAndrews & Forbes 
Company will be divlded into two companies, with no Interest in nor connec- 
tion with each other, and neither In a dominant position in the Ucorice busi- 
ness. Ahierlcan Stogie Company will be dissolved, and Its business disinte- 
grated. The business of American Cigar Company will be dlsintegrated, and 
It will hâve no dominant position In any branch of the cigar business. The 
snuffi business now done and controlled by American Snuffi Company will be 
divlded Into three companies, American Snuff Company itself and two other 
companies to be organized, and none of the three will hâve any interest in 
nor connection with either of the others. 

"The American Tobacco Oomî)any, through distribution ont of Its surplus, 
will hâte dennded Itself of any Interest in, or control over, the tin foil busi- 
ness, the Ucorice business, and the snuff business. It will hâve stripped it- 
self of any interest In or control over R. J. Reynolds Tobacco Company, a 
Company manùfaeturlng and selling tobacco In the Southern states. It wUl 
hâve completëly severed ail relations with the Porto Rican-American Tobacco 
Company, manùfaeturlng and selling cigarettes and clgars in Porto Rico, and 
selling lia the United States clgars nianuf actured in Porto Rico. It will hâve 
divested itself of ail Interest in oir association with Britlsh-Amerlcan Tobacco 
Company, Limited, and the Impérial Tobacco Company (of Great Britaln and 
Ireland), Limited. It will hâve parted with ail its interest In United Cigar 
Stores Company, a company engagea in the retail distribution of clgars and 
tobacco. 

"The American Tobacco Company Itself, as an operatlng company, wlU be 
broken into three companies, each ooinpletely eçiuipped for the couduct of a 
large tobacco busijiess, neither of which will own any interest In any other, 
and neither of vfhlch will be dominant in the tobacco trade, whether référence 
be had to proportion of sales in any branch of the business, or regard be had 
to domlnating ownershlp of popular and valuabie brands, or regard be had 
to purchase of ahy type of leaf tobacco, or regard be had to any other meas- 
ure of Importance In the tobacc6 trade. 

"AU covenânts that prevent the American Tobacco Company frdm extend- 
ing its business abroad, or Britlsh-Amerlcan Tobacco Company, Limited, or 
the Impérial Tobacco Company (of Great Britaln and Ireland), Limited, from 
extendlng thelr business in thé United States, will be termlnated, and each 
will be free to engage in business throughout the world. AU covenants not 
to engage In the tobacco business, made by vendors or others, wlU be terml- 
nated, leavlng ail free to engage In âny branch of thé tobacco business. Thus 
Ûie business in tobacco and related products heretofore controlled by the 
American Tobacco Company, or by companies in whlch it oWns a controlling 
or large interest, will not only be completëly dlvorced from such control, but 
will be dlstributed among 14 separate and independent companies, none of 
whlch will hâve any control over or interest in any other, and none of which 
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wlll hâve any preponderating Influence in any branch of the business, eitlier 
as a manufacturlng company, a selling company, or as a purchaser of any 
type of leaf tobacco. 

"Finally, no small group of men, nor even ttie 29 individual défendants in 
the aggregate, will own the control of any of tlie principal, accessorj', or sub- 
sidiary companies défendant, and tlie control of tlie American Tobacco Com- 
pany itself and of the new companies to be formed will be vested in a body 
of more than 6,000 stocliholders." 

This plan involves the disposition by the American Tobacco Company of 
stocks, factories, brands, and other property earnin^ a net annual income, 
based on aetual results in 1910, $22,593,312.16. The total cost to the common 
stockholders, the American Tobacco Company, of puttlng into effect this plan 
of disintegration, including the increased interest and preferred divldend 
charges capitalized on a 5 per cent, basis, the payment of bonds at above par, 
the expenses of the disintegration itself, and the organization of new com- 
panies, will amount to at loast $22,000,000. This amount is permanently 
taken from the common stockholders, in addition to the $36,651,925 in cash 
that they will pay and that will be used in paying oflÇ the bonds of the com- 
pany in order to reduce its size. 

Pétition of the Amèbican Tobacco Company and All the Otheb Défend- 
ants TO THE AbOVE-ENTITLED CAUSE, EXCEPT THE IMPERIAL TOBACCO 

Company (op Gbeat Britain and Ibeland), Limited, Dnited Oigab 
Stores Company, and R, P. Richardson, Je., & Co., Incoepoeated. 

To the Honorable the Circuit Judges, Sltting in the Sooithern District of New 
York: 
Your petitioners respectfully show unto the court: 

I. Peeliminaky Staiement. 

The above-entltled cause Is a suit in equity brought in this court by the 
Dnited States of America agalnst the corporate and Individual défendants 
thereto under the aet of Congress of July 2, 1S90, known as the "Sherman 
Anti-Trust Law," to enjoin the alleged violation of that statute by the de- 
fendants, and proceeded from this court by appeal to the Suprême Court of 
the United States, which latter court remanded the cause to this court, with 
directions that this court hear the parties by évidence, or otherwise, for the 
purpose of ascertalning and determining upon some plan or method of dis- 
solving the combination found to exist among the défendants, and of recre- 
ating out of the éléments now composing it a new condition which would be 
honestly in harmony with, and not répugnant to, the law, without unneees- 
sary injury to the public or the rights of prlvate property. 

Your petitioners accordingly hâve pi'epared such a plan or method. 

Inasmuch as the American Tobacco Company, denominated the "principal 
défendant," and flve companies, to wit, American SnufC Company, American 
Cigar Company, American Stogle Company, MacAndrews & Forbes Company, 
and the Conley Foll Company, denominated "accessory défendants," are held 
each ta constitute in and of itself a combination in restraint of trade, such 
plan or method provides for the disintegration of each of said six companies 
by the disposition by each of them of a substantial part of Its property and 
business, but not for the dissolution of any of said corporations (except 
American Stogle Company). 

This disposition of property and disintegration is to- be accomplished by 
one or the other of the folloviring methods — In some instances one method is 
adopted, and in some instances two or more of such methods — to wit: 

(a) By dlstributing by way of dividends to the stockholders entitled thereto 
securities of other companies held by the company sought to be disintegrated. 

(b) By forming one or more new companies and selling thereto a substan- 
tial part of the property and business of the company that is to be disinte- 
grated, in return for securities of such new company or companies, and dls- 
tributing such securities by' way of dividends to the stockholders entitled 
thereto, out of the surplus of the company to be disintegrated. 

(c) By the sale of property and business for cash. 
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(d) By formlng a new company or new companles, and selling tbereto a 
substantial part of the property and business of the company to be dislnte- 
grated for cash, and for new securities to be offered In exchange and retire- 
ment of securities of the vendor company. 

In addition to this disintegratlon of the American Tobacco Company and 
the ûve accessory companies, many other companles, denomînated "subsidiary 
companies," are to be wholly separated from the principal and accessory com- 
panies by one or other of the methods just indicated. 

Ail restrictive covenanfs not to engage in the tobacco trade, whether with 
corporations or indlvidlials, and whether affecting domestic or foreign trade, 
are to be terminated. 

Radical changes In the voting rigtits of stocks are to be made, so that the 
individual défendants will no longer in the- aggregate hâve control of any 
company engagea in the tobacco business, or any related business. 

II. Plan. 

Petitloners theref ore herewith submlt the following plan, whereby the busi- 
ness in tobacco and related products heretofore domlnated and controlled by 
the American Tobacco Company, or by companies in which it bas held a con- 
troUing or large interest, vcill be divided up betvireen, and carried on by, 14 
separate and independent companies ; no one of them having control of, or 
dorainance in, the trade as to any of the products manufactured by it, no one 
of thera having any dorriinance or controlUng position as to purchase of raw 
material of any Idnd, whether of the several types of leaf tobacco or other- 
wlse, no one of them having any interest by way of ownership of stock, or 
otherwlsfe, In any' of the others, and each of them being a company, vrhether 
now existlng or to be created under thé plan, in or with which the Americaik 
Tobacco Company will hâve no interest or connection: 

A. Dissolution of Amsterdam Supply Company. 

Amsterdam Suppljf Company Is a company engaged in the business of pur- 
ehasing, for a cdminlssion or brokerage, supplies, other than leaf tobacco; 
its principal customersbelng défendant corporations hereln. It bas $235,000 
at par of stock, ail heid in varylng amounts by certain corporation défend- 
ants, one or the other of your petitloners, and a surplus of $127,058.74. 

It is ttroposed that Amsterdam Supply Company be dlssolved, converting Its 
assets Intb cash, and distrlbuting them to its stoekholders. 

B. Abrogation of Foreign Restrictive Covenants. 

Under the contracts of September 27, 1902, the Impérial Tobacco Company 
and certain of its directors agreed not to engage in the business of manufac- 
turlng or selling tobacco in the United States, the American Tobacco Com- 
pany and American Olgar Company and certain of thelr directors agreed not 
to engage in the business of manufacturing or selling tobacco in Great Brlt- 
ain and Ireland, and the American Tobacco Company, American Cigar Com- 
pany, and the Impérial Tobacco Company agreed not to engage in the busi- 
ness of manufacturing or selling tobacco in countries other than Great Brit- 
aln and Ireland and the United States. Under the provisions of thls con- 
tract Britlsh-American Tobacco Company, Limited, was organized and took 
over the export buslnesses of the American Tobacco Company and the Impé- 
rial Tobacco Company, with factories, materlals, and supplies. 

It is proposed that the covenants hereln just descrlhed be terminated, so- 
that each of the companles and their directors be free to engage In any kind 
(Of tobacco business, whether the purchase of leaf, the manufacture of to- 
bacco, or the sale of tobacco, anywhere in the world, Just as if said cove- 
nants had not beén made, and that the contracts be altôgether terminated so 
far as théy impose any obligation upon any of the parties thereto to furnish 
or to refrain frpm furnlshing manufactured tobacco to any party, each com- 
pany to treat as its dwli the brands and trade-marks which by said contracts 
it bas Ucehse to use ; the said license having bÉen perpétuai, and constitut- 
Ing, in effèct, a conveyance of the brands and trade-marks used, for the coun- 
,tries in which they were so used.by each of the companies licensees as afore- 
said. 
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C. Abrogation oî Domestlc Restrictive Covenants. 

It Is proposed that covenants glven by vendor corporations, partnersMps, 
or individuals, or by stockholders of vendor corporations, to vendee corpora- 
tions défendants Iierein, not to engage In the tobacco business, be termlnated, 
so tbat ail such covenantors shall be at llberty to engage In the business of 
buying, manufacturlng, and deallng in tobacca and its products just as if 
such covenants bad not been made. 

D. Disintegration of Accessory Compames. 

(1) Tbe Conley Foil Company. 

The Conley Foll Company bas a capital stock of $825,000 at par, ail of one 
class, of wbich the American Tobacco Company owns $495,000 at par; the 
balance belng held by persons not défendants, nor connected with défendants. 
It is engagea in the business of manufacturlng tin foil, a product used largely 
by tobacco manufacturers, but havlng other uses as well. The Conley Foil 
Company has a plant in New York City, and it owns ail the stock and bonds 
of the Johnston Tin Foil & Métal Company, wbich has a plant in St. Louis. 
The value of the output for the year 1910 of the Conley Foil Company was 
$1.780,526.85, with a net profit of $273,299.82, and the Johnston Tin Foil & 
Métal Company had an output for the year 1910 of the value of $676,520.05, 
and net profits of $66,255.16. On Decemher 31, 1910, the Conley Foil Com- 
pany had tangible assets (excluding its securities of the Johnston Tin Foil & 
Métal Company) of $1,215,321, and the Johnston Tin Foil & Métal Company 
had assets of the value of $379,802.11. The Conley Foil Company bas a sur- 
plus exceeding the value of the securities of the Johnston Tin Foil & Métal 
Company. 

It is proposed tbat the Conley Foil Company dlstrlbute its holdings of the 
securities of the Johnston Tin Foil & Métal Company, to wit, 3,000 shares 
of stock, ail of one class, and $100,000 of bonds, to its stockholders. 

The American Tobacco Company, being a stockholder of the Conley Foll 
Company, will participate in this distribution, and will in turn dlstrlbute its 
dividend, as well as its stock in the Conley Foil Company, to Its common 
stockholders as hereinafter set forth. 

(2) MacAndrews & Forbes Company, 

MacAndrews & Forbes Company is a company havlng a common capital 
stock of $3.000,000 at par, of wbich the American Tobacco Company owns 
$2,112.900 at par, the balance belng beld by persons not défendants nor con- 
nected with défendants (except less than 3% per cent, of the common stock 
held by R. J. Reynolds Tobacco Company), and .$3,758,300 at par of 6 per 
cent, nonvoting preferred stock, of whieh the American Tobacco Company 
holds $750,000 at par, the balance belng held by persons not défendants nor 
connected with défendants. It is engaged in the production of lleorice paste, 
with two plants, one at Camden, N. J., and the other at Baltimore, Md. It 
had tangible assets, December 31, 1910. of the value of $5,683,824.89 (inelud- 
Ing $2,118,448.36. licorice root, with plants for its collection in foreign coun- 
tries), and its sales for the year 1910 were of tbe value of $4,427,023.44. Mac- 
Andrews & Forbes Company succeeded to the business MacAndrews & Forbes, 
a partnership, who were pioneers in this eountry in the production of licorice 
paste, and who' had, for many yèars before auy acquisitions of other business, 
and before they had any connection with the other défendants herein, more 
than 50 per cent, of ail thé licorice paste business of the United States. 

It is proposed that a new corporation be organized, ealled the J. S. Young 
Company, and that it shall acquire the Baltimore plant of MacAndrews & 
Forbes Company, with the assets used therein and in connection therewith, 
of a total value of $1,000,000, and the brands of licorice paste manufactured 
in said Baltimore plant; that it issue in payment therefor, with the goad 
will connected therewith, $1,000,000 at par of 7 per cent, preferred nonvoting 
stock, and $1,000,000 at par of common stock ; that MacAndrews & Forbes 
Company dlstrlbute the common stock of the J. S. Young Company as a divi- 
dend to its common stockholders, charging the amount thereof to its surplus 
account; that MacAndrews & Forbes Company ofter to Its preferred stock- 
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holders propoPtîonately to exchange the 7 per cent, preferred stock of tte 
J. S. îoung Company at par for their preferred stock of MacAndrews & 
Forbes Company; that, so far as the preferred stock of MacAndrews & 
Fortes Company is thus exclianged, it be retired; tUat, so far as tliis pre- 
ferred stock of the J. S. Young Company is not forthwith thiis exchanged, 
MacAndrews & Forbes Company be enjoiued from using it to exercise, or 
otherwlse exercisiing or attempting to exercise, Influence or control (jvev the 
J. S. Young Company; and with the further provision that on or before Jan- 
uary 1, 1915, the whole of this preferred stock of the 3. S. Young Company, 
not theretofore taken out of the treasury of MacAndrews & Forbes Company 
by exchange as aforesaid, be dlsposed of by MacAndrews & Forbes Company. 

This would glve to MacAndrews & Forbes Company a licorice business, in- 
cludlng SJtanish licorice and powdered goods, of the net selllng value, based 
upon the year 1910, of $2,514,184.64, -of which $2,214,127.51 arise from sales 
of one brand, to wit, the old "Shlp" brand. The J. S. Young Company, upon 
the basis of the business for the year 1910, would hâve' an output of the net 
selllng value of $1,201,109.86. 

ïhe American Tobacco Company, being a holder of the common stock of 
MacAndrews & Forbes Company, will partlclpate in the distribution above 
provlded, and will in tum distribute Its dlvidend, as well as its stock in Mac- 
Andrews & Forbes Company, to Its common stockholders as hereinafter set 
forth. 

(3) American Snuff Company. 

American Snuff Company is a manufacturer of snuff. It holds ail of the 
stock of De Voe Snuff Company, to wit, $50,000 at par, aud one-half, to wit, 
$26.000 at par, of the stock of National SnufC Company. It owns no other 
interest in any eompauy manufacturing or selling- snuff. 

It is proposed that there be organized two new snuff companies, one to be 
called the George W. Helme Company, and the other Weyman & Bruton Com- 
pany, and that, American Snuff Company convey to thèse two companies, re- 
spectlvdy, factorles, with the brands manufactured in them, as follows: To 
the George W. Helme Company, the factories at Helmetta, N. J., and York- 
lyn, Del., except factory NO. 5 ; to Weyman & Bruton Company, the factories 
at Chicago and Nashville, also ail the stock of De Voe Snuff Company, and 
the one-half of the stock of National Snuff Company, held by American Snuff 
Company. Based upon the business for the year 1910 and the assets at the 
end of the year, with proper provision for leaf, materials, cash, and book ac- 
counts for the two vendee companies, this would leave the three companies 
equipped as follows: 

Manutacturing Tangible ÂssetB. 

American Snuff Company $5,075,969.72 a 

George W. Helme Company 4,909,000.40 

Weyman ^ Bniton Company 3,691,588.20 

Salea Value During 1910. 

American Snufl! Company $5,520.422.15 

George W. Hélme Company 4,494.556.66 

Weyman & Bruton Company 4,297,486.71 

Net Income. 

American Snuff, Company $1,591,280.49* 

George W. Helme Company 1,259,280.98 

Weyman & Bruton Company , 1,293,759.39 

Each of thèse vendee corporations will pay for the property and business 
oonveyéd to It by the issue of $4,000,000 at par of 7 per cent, voting preferred 

* American SnuB Company holds aeeurities not connected with the snufl business, to wit, 
stock and bonds of the Âmeriean Tobacco Company, and preferred stock of American 
Cigar Company, aggregating in book value $2,530,216.69, upon which American Snuft Com- 
pany recelved m Interest and divldends during the year 1910 J176,680. It is proposed that 
American Snuff Company sell or otherwis» dispose of thèse aeeurities within three yeara, 
and that in the itjeantime they be held under an injunctlon as is provlded in this para- 
graph with respect to sêcurities of the George W. Helme Company and WeVman & Bru- 
ton Company to be temporarlly held by it. It also owns ail, to wit, $100,000 at par, 
ot the stock of &arrett Keal Estât»; Coijipaîiy, which wUl be dissolved and liquidâtes 
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Stock, and $4,000,000 at par of common stock. American Snuff Company will 
thtis receive the $16,000,000 at par of thèse stocks into Its treasury, and wlU 
dlstribute to Its common stockholders, as a divldnnd, the common stock, ag- 
gregating $8,000,000, to be chargea to Its surplus accorunt. American SnUff 
Company will offer to its pre-ferred stockholders proportionately to exchange 
thèse T per cent, preferred stocks of the George W. Helme Company and tbe 
Weyman & Bniton Company for their preferred stock of American SnufE 
Company at par. So much of the preferred stock of American SnufC Company 
as is thus exchanged will be retired. As to so much of the preferred stocks 
of the George W. Helme Company and the Weyman & Bruton Company as is 
not forthwith thus exchanged, American Snuff Company to be enjolned from 
votlng it, or using it to exercise, or otherwise exercising, or attempting to ex- 
ercise, influence or contre! over the George W. Helme Company or the Wey- 
man & Bruton Company, and on or before January 1, 1915, ail of thèse pre- 
ferred stocks of the George W. Helme Company and the Weyman & Bruton 
Company, not theretofore taken out of the treasury of American Snuff Com- 
pany by eschange as aforesald, ta be disposed of by American Snuff Com- 
pany. 

The American T&baoco Company, belng a holder of the common stock of 
American Snuff Company, will participate in the distribution above provided, 
and will, in tum, dlstribute Its dividend, as well as its stock in American 
Snuff Company, including that to be acquired from P. Lorillard & Company, 
to its common stockholders as hereinaftêr set forth. 

(4) American Stogie Company. 

American Stogie Cpmpany is a corporation whose only asset is ail of the 
issued stock of Uulon-Amerlean Cigar Company, which latter company has 
olgar factories located at Pittsburgh, AUegheny, Laneaster, and Newark. Its 
total production, based upon business for the year 1910, Is only 1.58 per cent, 
of the entire production of clgars in the United States in volume, and, as 
thèse petitioners belleve, about the same percentage in value. American Sto- 
gie Ciompany has $976,000 at par of 7 per cent, cumulative preferred stock, 
of which American Cigar Company owns $40,000 at par, and none of the oth- 
er défendants own any. It has $10,879,000 at par of common stock, of which 
American Cigar Company owns $7,303,775 at par, and none of the other de- 
fendants own any. There are aecumulated aud unpaid dividends on the pre- 
ferred stock to the amount of .$.399,000 as of December 31, 1910. 

It is proposed that American Stogie Company dissolve, with leave granted 
to the trustées in dissolution to either ccmvert the assets tato cash, and dls- 
tribute them among the stockholders according to their rights, or to effect 
such reorganizaion as they may be able to effect, provided, that in either 
event there shall be a séparation into at least two différent ownerships of the 
factories and businesses now owned and operated by Union-American Cigar 
Company. If the dissolution is followed by a conversion of the assets of 
American Stogie Company into cash, American Cigar Company will take such 
cash as it may receive into its treasury. If it receives upon such dissolution 
securitles of cigar manufacturing concerns, it will dlstribute such as a divi- 
dend to its common stockholders, to be charged to its surplus as hereinaftêr 
set forth. 

(5) American Cigar Company. 

American Cigar Company is a manufacturer of cigars. It has varions fac- 
tories of its own, and it owns ail or a part of the stock of several companles 
engaged in the manufacture of cigars, ail of which companles hâve been or- 
ganized by it, and which hâve received from it conveyances of part of its 
business, operating In this way as separate corporations for trade purposes. 
Among thèse companles is Fédéral Cigar Company. 

American Cigar Company also owns a part of the stock of Havana Tobacco 
Company, which contrpls factories manufacturing cigars in Havana, a part 
of the stock of Porto Rican-American Tobacco Company, engaged in the man- 
ufacture of cigars and cigarettes in Porto Rico, and half of the stock of 
Porto Rlca:n Leaf Tobacco Company, engaged in growing tobacco in Porto 
Riico. American Cigar Company itself uses large quantities of Porto Rican 
191 F.— 26 
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grown leaf. Nelther American Cigar Company nor any of tbe eompanies in 
which it Is Interested, except Harana Tobacco Company and Porto Rican- 
American Tobacco Company, is engagea in tte manufacture of cigars outside 
of the United States. 

American Cigar Company, including witli Its production the production of 
eompanies of which it owns In whole or in part the stock, has, in volume, 
based on the business for the year 1910, 13.36 per cent, of the cigar business 
of the United States, and in value, as your petitioners belleve, substantially 
the same percentage. Havana Tobacco Company has, dlrectly or indirectly, 
control of 24.06 per cent, of the total production of cigars in Cuba, 46.00 per 
cent, of the total exportation otf cigars from Cuba to ail countries of the 
world, including the United States, and 38.15 per cent, of the total exporta- 
tion of cigars from Cuba to the United States. 

It is proposed that American Cigar Company dispose of properties belong- 
Ing to it, and thus disintegrate its business, as follows: 

(a) That it sell to the American Tobacco Company, for cash, its stock, be- 
ing ail thereof, of Fédéral Cîgar Company, at a fair priée, to wit, $3,965,- 
616.05. 

(b) That It sell to the American Tobacco Company, for cash, the stock it 
owns of Porto Rlcan-Amerlcan Tobacco Company, to wit, $657,000 at par, at 
a falr priée, to wit, .$350 per share, or $2,301,600. 

(c) That American Cigar Company dispose of any interest In American Sto- 
gie Company by receiving cash proceeds of its stock in dissolution thereof, if 
American Stogie Company upon dissolution couverts its assets into cash, or 
by distributing as a dividend to its common stockholders ont of Its surplus 
thé securities which It recelves upon the dissolution of American Stogie Com- 
pany, If it receives such. 

Ail stocks thus to be acqulred by the American Tobacco Company from 
American Cigar Company are to be disposed of by the American Tobacco 
Company as hereinafter set out. 

m. DistriiuUon by the American Tobacco Compam.y of Stades Owned or to 

be Acqnired by It. 

(1) Immédiate Distribution of Stocks. 

The American Tobacco Company will buy from P. Lorillard Company, for 
cash at par, the 11,247 shares of the preferred stock of American Snuff Com- 
pany held by P. Lorillard Company, and wlll reeelve, as the sole common 
stockholder of P. Lorillard Company, and by way of divldends, 34,594 shares 
of the common stock of American Snuff Company held by P. I^orillard Com- 
pany. 

The American Tobacco Company wlll dlstribùte among its common stock- 
holders by way of divldends, and to be charged to its surplus, ail of Its se- 
curities of the following described classes, whether now owned by It or 
bought by it from American Cigar Company, as hereinbef ore set f orth, or 
bought by It from P. Lorillard Company, as just herelnbefore set forth, or 
received by it by way of divldends from any of the accessory eompanies de- 
fendant, as herelnbefore set forth, to wit: 

American Snuff Company common stock. 

American Snuff Company preferred stock. 

George W.Helme Company common stock. 

Weyman & Bruton Company common stock. 

MacAndrews & Forbes Company common stock. 

J. S. Young Company common stock. 

The Conley Foll Company stock. 

The Johnston Tin Foll & Métal Company stock and bonds. 

K. J. Reynolds Tobacco Company stock. 

United Cigar Stores Company stock. 

Brltish-Amerlcan Tobacco Company, Limited, ordinary shares. 

Porto Rlcan-Amerlcan Tobacco Company stock. 

American Stogie Company stock (or what is received by way of divldends 
from American Cigar Company upon dissolution of American Stogie Com- 
pany). 
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Including the arnount to be pald to American Oigar Company and P. Loril- 
lard Company for such of thèse securities as are to be acquired by the Amer- 
ican Tobacco Company from them respectively, and excluding those to be ac- 
quired by way of dividends, and which, therefore, do not affect the surplus 
of the American Tobacco Company, never having been set up on Its boolcs, 
thèse securities had a boolc value as of December 31, 1910, of $35,0H,S65.03. 
The earnîng capaclty of ail the above securities thus to be distributed, based 
upon the results cri the year 1910, Is $9,860,410.76, though not aU thereof was 
distributed as dividends. 

(2) Deferred Disposition of Stocks. 

The American Tobacco Company wlll sell, or otherwise dispose of, or dis- 
tribute by way of dividends to its common stockholders out of its surplus at 
the time existing, before January 1, 1915, ail of its holdings of the foUowing 
securities: 

Britisîi-American Tobacco Company, Limited, nonvoting préférence shares. 

The Impérial Tobacco Company (of Great Britain and Ireland), Limited, or- 
dinary shares. 

United Cigars Stores Company bonds. 

MacAndrews & Fortes Company nonvoting preferred stock. 

During the tlme thèse securities are left in the treasury of the American 
Tobacco Company, the American Tobacco Company to be enjoined from voting 
any thereof that under the terms thereof might be voted, or using any there- 
of to exercise, or otherwise exerclslng or attempting to exercise, influence or 
controi over the said companies which issued the said securities, respectively, 
and from gàining possession of any of the said companies by buylng In at a 
foreclosure had under any of the securities, for any default with respect there- 
to or otherwise. 

F. Sale Tyy the American ToMcoo Company of Manufacturing Assets and 
Business to Companies to 6e Forrned. 

(1) 
There will be organized a new corporation called "LIggett & Myers Tobacco 
Company," and a new corporation called "P. Lorillard Company," and the 
American Tobacco Company will sell, asslgn, and convey to thèse two compa- 
nies factories, plants, brands, and businesses, and capital stocks of tobacco 
manufacturing corporations, as shown in Exhibit A hereto attached; each of 
thèse conveyances to include proper and adéquate storage bouses, leaf tobac- 
co, and other materials and supplies, provision for book aecounts, including in 
each case a ratable proportion of the cash held by the American Tobacco 
Company on December 31, 1910, so that each of the new corporations will be 
fully equipped for the conduct of the business of manufacturing and dealing 
In tobacco. 

(2) Resources and Capitalization of Companies and Provisions for Exchanging 
and Retiring Securities of American Tobacco Company. 

The American Tobacco Company bas securities issued and outstanding as 
folio ws : 

6% bonds ¥52,882,650 

4% bonds (including outstanding 4% bonds of Consolidated To- 
bacco Company) 51,354,100 

6% preferred stock 78,689,100 

Common stock 40,242,400 

The American Tobacco Company, in October, 1904, immediately after the 
mergeir, had an outstanding issue of its own 4 per cent, bonds and the Con- 
solidated Tobacco Company 4 per cent, bonds which it assumed, amountlng 
to $78,689,100, but it.has purçhased on the market and retired $27,335,000 at 
par of thèse 4 per cent, bonds, chargiiig the amount thus expended to sur- 
plus. The 6 per cent, bonds and 4 per cent, bonds aforesaid are what ari! 
ordinarily known as "debenture bonds," and are issued under a trust inden- 
ture which Imposes a gênerai charge on the property, inconie, and earnlngi^ 
of the Company in favor, first, of the 6 per cent, honds, and, second, of the 4 
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percent, bondsi The American Tobacco Company, after the refluctlon of tie 
surplusthroïigbthe acquisition by it of 4 per cent, bonds as aforesaid, bad 
dfa Becember '31* 1910, a surplus of $61,119,991.63, which wiU be Increased by 
the surplus earnlngs of tbe current year, Tbe distribution of securities herein 
provided for to be forthwith made wonld dlmlnlsh the sald surplus by $35,- 
011,865.03, the book value of securities to be so distrlbuted. This book value 
is less than actual value ; but. In vlew of the fact that none of tbe assets of 
the American Tobacco Company are overvalued, the advance of the book 
value of the securities to be distrlbuted as hereinbefore set forth to their ac- 
tual value VFOuld operate at the same time to increase the surplus of the Com- 
pany, and so its surplus, after such distribution, vcould remain just the same 
as though the advance to actual value had not been made on the books of the 
Company. 

The properties to be conveyed to the Mggett & Myers Tobacco Company and 
P. Lorillard Company, based upon conditions as of December 31, 1910, the last 
completed year, including in such conveyances the proper and proportionate 
storaga bouses, leaf tobacco, supplies and materials, and cash, but wlthout 
anythlng for value of brands, trade-marks, formulai, recipes, and good will, 
are of tl.e value of $30,607,261.96 to Liggett & Myers Tobacco Company, and 
$28,091,748.86 to P. Lorillard Company. So far as thtse conditions shall be 
changea before the day of the conveyance, any deflciency Is to be made good 
in cash, so that thèse two companies will bave said amounts In tangible as- 
sets, useful, and such as bave been used. In the manufacture of the brands to 
be conveyed to them, respeetlvely, and cash. The American Tobacco Company 
will be left wlth tangible assets, employed In manufacturlng tobacco and its 
products, cash, and biUs and accounts receivable, of the value of $53,408,- 
498.94 as of December 31, 1910. The profits earned durlhg the year 1910 on 
the brands and buslnesses to be conveyed by the American Tobacco Company 
to Liggett & Myers Tobacco Company amounted to $7,468,172.02, and the 
profits on the brands and buslnesses to be conveyed by the American Tobacco 
Company to P. Lorillard Company amounted to $5,264,729.38. 

It is proposed that the value of the brands, trade-marks, recipes, formulée 
and good will to be sold to each of thèse companies, be determlned by thelr 
earnlng càpacity, based upon the results for the year 1910, so that each shall 
bave an earnlng capaclty of 11.02 per cent, per annum upon Its total property, 
including both tangible property and brand value and good will. Upon thls 
basis the considération to be paid by the Liggett & Myers Tobacco Company 
will be $30,607,261.96, value of tangible assets as above stated, and $36,840,- 
237.04, value of brands, trade-marks, recipes, formulas and good will, maklng 
a total of $67,447,499; and the considération to be paid by the P. Lorillard 
Company will be $28,091,748.86, value of tangible assets as above stated, and 
$19,460,752.14, value of brands, trade-marks, recipes, formulœ and good will. 
maklng a total of $47,552,501. The brands, trade-marks, recipes, formnlœ and 
good will of tbe American Tobacco Company, on December 31, 1910, were of 
the book value of $101,324,964.07. Tbe payments for brand value, etc., to the 
American Tobacco Company to be made by Liggett & Myers Tobacco Company 
and P. Lorillard Company as aforesaid, makes an aggregate of $56,300,989.18, 
and would thus leave the book value of brands, trade-marks, recipes, for- 
mulae and good wlU retalned by the American Tobacco Company at $45,023,- 
974.89, which added to the $53,408,498.94 of tangible manufacturlng assets 
to be retalned by the American Tobacco Company, will make the total book 
value of manufacturlng property to be retalned by that company $98,432,- 
473.83, upon which its earnings, based upon the results for the year 1910, 
would be $11,869,809.82, or 11.55 per cent. 

The Liggett & Myers Tobacco Company and the P. Lorillard Company would 
pay for thèse conveyances, theref ore, the aggregate as aforesaid, to wit : 

Liggett & Myers Tobacco Company $67,447,499 

P, Lorillard Cbmpany. 47,552,501 

Aggregatlng $115,000,000 

—or each wlth Its earnings on the business for the year 1910 so capitalized 
that said earnings represent 11.02 per cent, upon the capital. 
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Llggett & Myers Tobacco Company and P. Lorillard Company will Issue se- 
curitles to eover such capitallzation In the aggregate as follows: To an 
amount equal to one-half of the outstanding 6 per cent, bonds of tbe Ameri- 
can Tobacco Company, that Is, $26,441,325 at par in 7 per cent, bonds ; to an 
amotmt equal to one-half of the oiitstanding 4 per cent, bonds of the American 
Tobacco Company, that Is, $25,677,050 at par In 5 per cent, bonds; to an 
amount equal to one-thlrd of the outstandlng preferred stock of the Amer- 
ican Tobacco Company, that Is, $26,229,700 at par. In 7 per cent, cumulative 
voting preferred stock — whlch, upon liquidation of the company, shall be paid 
at par with accrued unpald dlvldends, before any amount shall be pald to 
eommon stock, with balance of assets distributable ratably to the common 
stock, and the balance of said $115,000,000, that is, $36,651,925 in common 
stock, the 7 per cent, bonds and the 5 per cent, bonds to mature at the time 
flxed respectively for the maturity of the 6 per cent, bonds and the 4 per 
cent, bonds of the American Tobacco Company now outstandlng, and to be is- 
sued under an indenture of substantlally like ténor and terms with the prés- 
ent indenture of the American Tobacco Company under whlch Its 6 per cent, 
bonds and 4 per cent, bonds were issued, the 7 per cent, bonds to hâve prior- 
ity in charge over the 5 per cent, bonds In the same way that the 6 par cent, 
bonds of the American Tobacco Company hâve priorlty of charge over the 4 
per cent, bonds. Thus the capitallzation of the Llggett & Myers Tobacco 
Company and P. Lorillard Company will be as follows: 

Liggett 

& Myera. Lorillard. Total. 

7% bonds $15,507,837 $10,933,488 $26,441,825 

5% bonds 15,059,589 30,617,461 25,677,050 

7% preferred stock 15,388,719 10,845,981 26,229,700 

Common stock 21,496,354 15,155,571 36,651,925 

$67,447,499 $47,552,501 $115,000,000 

Ail of thèse securities of the Liggett & Myers Tobacco Company and the 
P. Lorillard Company to be turned over to the American Tobacco Company 
in payment of the purchase price for the factorles, plants, brands, and busi- 
nesses and capital stocks of tobacco manufacturing corporations so to be con- 
veyed to Liggett & Myers Tobacco Company and P. Lorillard Company, re- 
spectively, as hereinbefore set ont 

Thèse securities will be disposed of by the American Tobacco Company as 
follows : 

The common stock will be oflfered for cash at par to the holders of the com- 
mon stock of the American Tobacco Company In proportion ta their holdings, 
and any not purchased by the person thus entitled thereto shall be sold to 
persons other than the individual défendants, to the end that such offer of 
common stock of the two new companies to the common stockholders of the 
American Tobacco Company shall not be used by the individual défendants to 
increase their ownership therein beyond the proportion of their holdings of 
the common stock of the American Tobacco Company. 

To each holder of the 6 per cent, bonds of the American Tobacco Company 
an offer shall be made to acquire hls bonds for cancellatlon, and to give in 
exchange therefor, as to one half thereof, new 7 per cent, bonds of Liggett & 
Myers Tobacco Company and P. Lorillard Company at par, and in payment 
for the other half thereof cash at the rate of $120 and accrued interest for 
each $100 face value of the bonds. 

To each holder of the 4 per cent, bonds of the American Tobacco Company 
an ofCer shall be made to acquire hls bonds for cancellatlon, and to give in 
exchange therefor, as to one half thereof, new 5 per cent, bonds of Liggett 
& Myers Tobacco Company and P. Lorillard Company at par, and, in payment 
for the other half thereof cash at the rate of $96 and accrued interest for each 
$100 face value of the bonds. 

To each holder of the preferred stock of the American Tobacco Company an 
offer shall be made to acquire one-third of bis stock for cancellatlon in ex- 
change for an equal amount at par of Liggett & Myers Tobacco Company and 
P. Lorillard Company. 
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On account of the larger capltalizatlon of the Liggett & Myers Tobacco Com- 
pany as compared wlth the P. Lorlllard Company, each class of the new se- 
curitles wlU Issue In the proportion of 58.65 per cent, thereof of Liggett & 
Myers Tobacco Company securitles and 41.35 per cent, thereof of P. Lorlllard 
Company securitles. The stocks will be Issued In shares of $100, and coupon 
bonds In dénominations of $1,000, and reglstered bonds In larger dénomina- 
tions, and In dénominations of $100 and $50, and in actual Issue fractions will 
be ellmlnated. 

The common stocks of the two companles af oresald are to be sold as above 
set ont prlor to Maroh 1, 1912, wlth three years to be allowed for the retlre- 
ment of the bonds and preferred stock of the American Tobacco Company, as 
above set ont. Pendlng such, the sald 7 per cent, bonds, 5 per cent, bonds, 
and 7 per cent, preferred stocks of the Liggett & Myers Tobacco Company and 
the P. Lorlllard Company, together wlth an amount in cash, or in securitles 
owned by the American Tobacco Company, at thelr book value, or partly in 
cash and partly in such securitles, equal to the amounts required If ail such 
sales and exchanges are made, will be deposlted wlth the Guaranty Trust 
Company of New York, the trustée in the indenture under which the 6 per 
cent, bonds and the 4 per cent, bonds of the American Tobacco Company are 
issued, as the agency to efCect the purchase and exchange. Such deposit will 
be made, not to secure, nor create a trust fund for, the bonds, but for the 
purpose of sequestrating and taklng from the control of the American Tobacco 
Company the securitles and cash so deposlted. During the time of such de- 
posit the securitles shall be In the name of, as well as In the custody of, 
sald Trust Company, wlth any votlng rlghts attaching thereto, but the Amer- 
ican Tobacco Company shall reçoive from the Trust Company ail dlvldends 
and Interest coUected by it on account of such securitles ; and the American 
Tobacco Company shall hâve the rlght at any tlme and from time to time to 
sell, at such price as It may détermine, and direct the dellvery of any of such 
securitles (except the securitles of Liggett & Myers Tobacco Company and P. 
Lorlllard Company), the considération therefor to go into the hands of sald 
Trust Company, or to withdraw any of such securitles (except the securitles of 
Liggett & Myers Tobacco Company and P. Lorlllard Company) for the purpose 
of distribution among Its common stockholders, if Its surplus at the time 
permlts, or to substitute other securitles of llke book value for the securitles 
so deposited (except as to the securitles of Liggett & Myers Tobacco Company 
and P. Lorlllard Company), or to alter the relative proportion of cash and se- 
curitles; it being the Intent of thls provision that there shall be sequestrated 
from the control of the American Tobacco Company ail the securitles of the 
Liggett & Myers Tobacco Company and P. Lorlllard Company, and an addi- 
tional amount of cash or other securitles equal, upon the purchase basls afore- 
sald, to the value of the 4 per cent, bonds and the 6 per cent, bonds of the 
American Tobacco Company at the tlme outstanding. At the end of the three 
years, if there are any of such securitles of the Liggett & Myers Tobacco 
Company or P. Lorlllard Company in the hands of such trust eompany undls- 
posed of by such exchange as aforesald, then the American Tobacco Company 
shall apply to thls court for an order as to the disposition thereof. Nothing 
contained in thls provision, and nothing done under thls provision, shall be 
construed as provlding for the création of, or as creating, any lien or security 
on anythlng deposlted wlth the trust Company in favor of the 6 per cent, 
bonds or the 4 per cent, bonds of the American Tobacco Company outstanding, 
or otherwise. 

G. Voting Rights to Preferred Stock. 

By proper amendment of the certlflcate of Incorporation of the American 
Tobacco Company, the preferred stock wlU be glven fuU votlng rlghts. 

H. Certain Incidental Provisions. 

(1) 
P. Lorlllard Company is a New Jersey Company, wlth $3,000,000 of common 
stock, ail of whleh Is owned by the American Tobacco Company, and $2,000,- 
000 of 8 per cent, preferred stock. Ofthis preferred stock the American To- 
bacco Company holds $1,596,100 at par, and there is held by others $403,900 
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at par. Under the laws of New Jersey the présent P. Lorillard Company may 
be dissolved by the holders of two-thirds of the outstandlng stock, and upon 
such dissolution the preferred stock is entitled to be paid at par; the balance 
of the assets going to the common stock. In view of the fact, however, that 
the preferred stock of the présent P. Lorillard Company is an 8 per cent, 
preferred stock, with abundant assets and earnings to make the principal and 
income secure, it is deemed fair to the holders of thi.s outstanding §403,900 of 
preferred stock that they be given an opportunlty to take, at their option, 
either cash at par, which they are legally entitled to, or the 7 per cent, pre- 
ferred stock of the proposed new P. Lorillard Company. As the preferred 
stock of the new P. Lorillard Company is to be a 7 Per cent, preferred stock, 
the holders of said $403,900 of said présent preferred stock will be offéred 
stock of the new company at the rate bf $114.25 for each share. It is there- 
fore proposed that the new P. Lorillard Company provide for an addltional 
amount of preferred stock sufflcient to take rare of $403,900 preferred stock on 
that basis, to wit, $114.25 in new 7 per cent, preferred stock for each $100 of 
said stock, amounting to $461.600 at par of preferred stock. In addition to that 
set ont hereinbefore. In view of the fact that in the statements hereinbefore 
made as to earnings of the P. Lorillard Company there is included only sneh 
part of the earnings of the présent P. Lorillard Company as accrued to the 
proportion of its stock held by the American Tobacco Company, this increase 
of preferred stock vvould increase proportionately the profits of the P. Loril- 
lard Company, and does not dérange any of the figures hereinbefore given, or 
given la any of the exhibits hereto and hereinafter referred to. 

(2) 
American Snuff Company manufactures and sells a brand of snufC called 
"Carrett," whlch bas a large sale in the Southern and Southwestern sections 
of the country. Originally this brand was mantifaetured at Yorklyn, Del., 
and In part packed In Philadelphia. Several years ago American Snuff Com- 
pany determlned, on account of freight rate conditions, to manufacture this 
brand at Clarksville, Tenn., and to pack It at Memphls, Tenn., and that the 
factories at Yorklyn, Del., should be given up to the manufacture of other 
brands. It has yet, though, been unable to produce in Clarksville, ïeun., 
goods slmilar to the goods heretofore and now made by it at Yorklyn, Del., 
although the experlment Is still in progress, and with hope of success. TJnder 
the plan hereinbefore outlined, the brand "Garrett" snuff Is allotted to Amer- 
ican Snuff Company, and ttie factories other than one factory at Yorklyn, Del., 
are allotted to George W. Helme Company. Your petitloners pray that, In the 
approval and adoption by this court of this plan, American Snufî Company 
and George W. Helme Company be permitted to manufacture brands the oue 
for the othM, for a period not exceeding one year from March 1, 1912, each 
Company paying to the other, as considération for such manufacture, the cost 
thereof plus 5 per cent. The necesslty of paying 5 per cent, alïove cost is 
sufficient inducement to each company to manufacture its own goods as soou 
as American Snuff Company is able to manufacture "Garrett" snuff of the 
requisite character and kind in its Clarksville factory, thus leaving the York- 
lyn factories, other than No. 5, for the manufacture by the George W. Helme 
Company of its own brands. 

III. Exhibits Showinq Results. 

The foregoing plan and method, based upon the allotment of brands and 
businesses herein provided and shown in Exhlbit A hereto, and the volume 
and value of the business on thèse brands for the year 1910, will divide th« 
tobacco business of the United States in ail Its branches, as shown by Bxhibit 
B hereto attached. 

The American Tobacco Company, Liggett & Myers Tobacco Company, P. 
Lorillard Company, and the R. J. Reynolds Tobacco Company will hâve prop- 
erty, as of December 31, 1910, and based upon the business for the year 1910, 
will hâve an annual net selling value of products, and net profits ail as shown 
on Exhibit C hereto attached. 

The distribution of factories and principal brands among the three compa- 
nies wiil be as shown on Exhibit D hereto attached. 
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The distribution of purchases of différent types of tobacco based upon tlie 
business pî each Company for the year 1910, wlth the estlmated average aggre- 
gate oî the entire production of thèse types, is shown on Bxhiblt E hereto 
attached. 

The relative ownershlp of votlng stocks held by the 29 Indlvldual défend- 
ants In the aggreçate, and held by those not défendants nor In any way con- 
nected wlth the défendants, Is as shown on Bxhiblt F hereto. 

IV. REstn:.Ts or Adoption of Plan. 

Tour petltioners shorw unto the court that upon the adoption and exécution 
of this plan the comblnatlon heretofore adjudged to exlst will bave been 
effectually dlssolved, and put of the éléments heretofore composing the same 
a new condition, whleh wlU be honestly in harmony wlth and not répugnant 
to the law, will hâve been brought about as foUows: 

The tin foil business now done and controUed by the Oonley Foll Company 
will be divided into two companles haviug no interest whatsoever the one in 
the other, and neither In a dominant position with respect to the tin foll 
business. 

The llcorlce business now done and controlled by MacAndrews & Forbes 
Company will be dlvlded Into two cempanles, wlth no interest In or connec- 
tion with each other, and neither In a dominant position in the lieorice busi- 
ness. 
, American Stogle Company will be dlssolved, and Its business dlslntegrated. 

The business of American Cigar Company will be disintegrated, and It will 
hâve no dominant position In any branch of the cigar business. 

The snufC business now done and controlled by American Snuff Company 
wlU be divided into three companles, American Snuff Company itself and two 
other companles to be organized, and none of the three will bave any interest 
in or connection wlth either of the others. 

The American Tobacco Company, through distribution out of Its surplus, 
will bave denuded Itself of any interest In, or control over, the tin foll busi- 
ness, t^ie llcorlce business, and the isrruff business. 

It will hâve strlpped itself of any Interest in or control over R. J. Reynolds 
Tobacco Company, a company manufacturlng and selling tobacco in the 
Southern States. 

It wUl hâve completely severefl ail relations wlth the Porto Rlcan- Ameri- 
can Tobacco Company, manufacturing and selling cigarettes and cigars in 
Porto Rico, and selling In the United States cigars manufactured in Porto 
Rico. 

It will hâve divested itself of aU interest la or association wlth British- 
Amerlcan Tobacco Company, LJmlted, and the Impérial Tobacco Company (of 
Great Britaln and Ireland), Limited. 

It will bave parted with ail its interest in United Cigar Stores Company, 
a Company engagea in the retail distribution of cigars and tobacco, 

The American Tobacco Company dtself, as an operating company, will be 
broken Into three companles, each completely equlpped for the conduct of a 
large tobacco business, neither of wbfch will own any Interest in any other, 
and neither of whleh will be dominant In the tobacco trade, whether référ- 
ence be had to proportion of sales in any branch of the business, or regard 
be had to domlnatlng ownershlp of popular and valuable brands, or regard be 
had to purehase of any type of leaf tobacco, or regard be had to any other 
measure of importance In the tobacco trade. 

Ail covenants that prevent the American Tobacco Company from extending 
Its business abroad, or Brltish-Amerlcan Tobacco Company, Limited, or the 
Impérial Tobacco Company (of Great Britaln and Ireland), Limited, from ex- • 
tending their business in the United States, will be terminated, and each will 
be free to engage in business througbout the world. "^ 

AU covenants not to engage In the tobacco business made by vendors or 
others will be terminated, leaving ail free to engage in aûy branch of the 
tobacco business. 

Thus the business In tobacco and related products heretofore controUed by 
the American Tobacco Company, or by companles in which it owns a con- 
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troUing or large Interest, will not only be completely divarced fi'om such con- 
trol, but wlU be dlstributed among 14 separate and Indépendant companles, 
none of whleh will hâve any control over or Interest in any other, and none 
of whlch will hâve any preponderatlng Influence in any brahch of the busi- 
ness, either as a mamifacturing company, a selling company, or as a purcha fi- 
er of any type of leaf tobacco. 

Finally, no small group of men, nor even the twenty-nine individual d^^ 
fendants in the aggregate, will own the control of any of the principal, acces- 
sory, or subsidîary companles défendant, and the control of the American 
Tobacco Company itself and of the new companles to be formed will be vested 
in a body of more than 6,000 stockholders. 

V. 

That the diflacultles and possible delays in seeuring the amendments of 
charters, formation of new companles, issuance of new securitles, préparation 
of bonds and trust indentures, conveyances, deliverles, and adjustments of 
factory conditions, wlth the détails incident to complète compliance with the 
internai revenue laws, are such that the necesslties of the situation, in the 
judgment of your petltioners, require an extension of the period for the fuU 
accomplishment of the purposes conteniplated and provided for by the man- 
date of the Suprême Court of the United States, and for the putting into 
opération the plan hereby proposed, and that such extension be for the full 
period permitted by the opinion of the Suprême Court of the United States, 
to wit, 60 days from the expiration of 6 months from receipt of the mandate 
from the Suprême Court of the United States, or until March 1, 1912. 

Wherefore your petltioners pray: 

1. That this court aecept and approve the plan and method set forth In 
section III of this pétition. 

2. That this court extend until March 1, 1912, the tlme withln which your 
petltioners shall carry out said plan. 

3. That, should unforeseen difficulties arlse In the exécution of sald plan, 
your petltioners hâve leave to apply to the court for such modlflcatlon of the 
plan or other relief as may be necessary, if any. 

4. That ail persons be enjolned from in any way interfering with the car- 
rylng out of sald plan. 

5. That petltioners hâve other and further relief as may be proper and just 
In the promises. W. W. Fuller, 

Lewis Cass Ledyard, 
De Lancey Nlcoll, 
Junlus Parker, 

Of Counsel for Petltioners. 
State of New York, City and County of New York — ss.: 

James B. Duke, belng duly sworn, says: That he Is président of the Amer- 
ican Tobacco Company, one of the petltioners aforesaid. That he bas read 
the foregoing pétition, and that the statements therein are true to the best 
of his Information and belief; the ground thereof belng as follows: The 
statements made in sald pétition and the exhibits thereto are the resuit of 
investigation made at the direction of afflant in his capaclty as président of 
the American Tobacco Company, sald investigation béing of the books and 
records of the American Tobacco Company and other défendant petltioners 
in which the American Tobacco Company dlrectly or indlrectly owns an in- 
terest. That to the best of your afflant's knowledge or belief thèse records 
hâve been accurately kept, and the statements, computations, figures, and 
values are truly shown from said record. That your afflant makes this affl- 
davit instead of the American Tobacco Company, because the American To- 
bacco Company is a corporation. That your afiiant bas been its président, lu 

constant acqualntance with its business and affairs. 

Swom to and subscribed before me this day of October, 1911. 



State of New York, City and County of New York — ss.: 

George W. Yates, belng duly sworn, says: That he is an accountant in the 
employ of the American Tobacco Company ; that he Is, and bas for several 
years been, in charge of the Btatistics of the company and the companles in 
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whieh It is dlreetly or indireetly interested ; that In the Une of his duty affl- 
ant bas regularly received from the auditing department of the varions com- 
panles figures showlng the resuit of the opération of such companies, values 
of property held by them, output of goods made by them, profits made by 
them, consumption of supplies and materials, and other information neces- 
sary or désirable in order to make easy the ascertalnment from week to week 
of the business and flnancial condition of such companies and their différent 
departments ; that he has, under the direction of the président and other of- 
flcers of the American Tobacco Company, gotten from hib records and other- 
wise the figures set out or referred to that form the basis of the allégations 
of the foregoing pétition and the exhlbits thereto ; that he has read the fore- 
going pétition and the exhibits thereto ; and that the allégations thereof are 

true according to his best information and belief. , . . . . 

Sworn to and subscrlbed before me thls day of October, 1911. 



Exhibit A. 
Factories, Plants, Brands, and Business, and Capital Stock of Tobacco Manu- 
facturing Corporations to be Conveyed by the American Tobacco Com- 
pany to Liggett & Myers Tobacco Company and P. Lorillard Company. 

To Liggett & Myers Tobacco Company: 

Liggett & Myers branch of the American Tobacco Company, engaged In the 
manufacture of plug tobacco at St. Louis, with the brands connected there- 
with. 

Spauldlng & Merrick, a company of whieh the American Tobacco Company 
owns, and has always owned, ail the stock, engaged in Chicago in the manu- 
facture of fine eut tobacco and smoking tobacco. 

Allen & Ginter branch of the American Tobacco Company, engaged In the 
manufacture of cigarettes at Richmond, Va., and the brands connected 
therewith (this does not include the brand "Sweet Caporal," made partly 
there and partly at New York). 

Chicago branch of the American Tobacco Company, a factoi"y at Chicago 
engaged in the manufacture of smoking tobacco, with the brands connected 
therewith. 

Catlin branch of the American Tobacco Company, a factory at St. Louis 
engaged in the manufacture of smoking tobacco, with the brands connected 
therewith. 

Nall & Williams Tobacco Company, a company of whieh the American 
Tobacco Company pwns ail the stock, engaged in the iuanufacture of plug and 
smoking tobacco at Louisville, Ky. 

The .lohn Bollman Company, a company engaged in the manufacture of 
cigarettes at San Francisco. Of this corporation the American Tobacco 
Company owns 90 per cent, of the stock, whieh it is proposed to turn over to 
the Liggett & Myers Tobacco Company. 

Pinkerton Tobacco Company, a corporation engaged In the manufacture of 
scrap tobacco (a kind of smoking tobacco) at Toledo, Ohio. Of this corpora- 
tion the American Tobacco Company owns 77% per cent, of the stock, whieh 
It is proposed ta tum over to the Liggett & Myers Tobacco Company. 

W. R. Irby branch of the American Tobacco Corapany at New Orléans, 
engaged in the manufacture of cigarettes and smoking tobacco; the prin- 
cipal brands being "Home Run" and "KIng Bee." 

The Duke-Durham branch of the American Tobacco Company, engaged in 
the manufacture of cigarettes and smoktog tobacco at Durham, N. C; prin- 
cipal cigarette brands, "Pledmout" and "Amerlcau Beauty" ; principal smok- 
ing tobacco brand, "Duke's Mixture." 

Two little cigar factories located, the one at Phlladelphia, and the other 
at Baltimore, branches of the American Tobacco Company ; principal brand, 
"Recruits." 
To P. Lorillard Company: 

Ail the rights of the American Tobacco Company In the présent P. Lorillard 
Company, to wlt, ail the common stock and $1,596,100 at par out of a total 
issue of .f 2,000, 000 of 8 per cent, preferred stock. It is coutemplated that 
ns a part of thèse reorganizations the Lorillard Company, as at présent con- 
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stltuted, be woimd up and the new company be crganized, taking over assets 
of the P. Lorillard Company. 

S. Anargyros, a Company engaged In the manufacture of cigarettes, In 
which the American Tobacco Company owna ail the stock, and of which it 
bas always owned ail the stock. 

Lubrman & Wilbern Tobacco Company, a company engaged in the manu- 
facture of scrap tobacco (a kind of smoking tobacco), of which the Ameri- 
can Tobacco Company owns, and has for many years owned, ail the stock. 

Philadelphja branch B at Philadelphla, WHmington branch B at Wilming- 
ton, Penn Street Branch at Brooklyn, Danville branch B at Danville, and 
Ellis branch B at Baltimore, branches of the American Tobacco Companj 
manufaeturing little cigars ; the principal brand being "Between the Acts.' 

Fédéral Clgar Company, a company ail of whose stock is, and bas alwaj" 
been, owned by American Cigar Company, but which, as hereinbefore pro- 
vided, is to be purchased for cash by the American Tobacco Company. 

Exhibit B. 

Division of Tobacco Business of United States, in AU Branches, According to 

Volume and Value. 

Percentage 

In Volume Per- 

(Lbs. or centage 

Thousands) in Value 

Cigarettes. 

American Tobacco Ce». 37.11 33.15 

Liggett & Myers 27.82 21.03 

Lorillard Co 1.5.27 26.02 

Others never in any way connected with the combination .... 19.80 19.80 

Smoking Tobacco. 

American Tobacco Co 33.08 40.53 

Uggett & Myers. ; 20.05 16.47 

Lorillard Co 22.82 18.88 

Reynolds Tobacco Co 2.66 2.73 

Others never in any way connected with the combination 21.39 21.39 

Plug Tobacco. 

American Tobacco Co 25.32 22.98 

Liggett & Myers 33.83 37.84 

Lorillard Co i 3.73 4.64 

Reynolds Tobacco Co 18.07 15.49 

Others never in any way connected with the combination. . . . 19.05 19.05 

Fine Cut Tobacco. 

American Tobacco Co ■ 9.94 13.52 

Liggett & Myers 41.61 36.26 

Lorillard Co 27.80 29.57 

Others never in any way connected with the i ombination. .. . 20.65 20.65 

Cigars. 

American Clgar Co 6.06 8.90 

Lorillard Co 5.72 2.88 

American Stogie Co 1.58 1.58 

Others never In any way connected with the combination 86.64 8C.6-4 

Snufl. 

American SnufC Co 32.05 35.55 

Helme Company 30.88 28.95 

Weyman & Bruton 29.25 27.68 

Others never in any way connected with the combination... . 7.82 7.82 

Little Cigars. 

American Tobacco Co 15.43 13.41 

Liggett &• Myers 43.78 38.69 

Lorillard Co 33.84 40.95 

Others never in any way connected with the combination. . , . 6.95 6.95 
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£!xhmt 0, 

Assets, Annual Net SelUng^ 7alue, and Net Profits o( the American Tobacco 

Company, LIggett & Myers, P. Lorlllard Company, and 

R. J. Beynolds Tobacco Co. 

Tbe American Tobacco Company, 

Net tangible asaeta $53,408,498.94 

Trade-marks, brands, eto 45,023,974.89 

Investment seénritles 40,098,870.37 

CaBh to be recelved for oommon stocks ol Liggett & Myers and 

P. Lorillard , 36,651,925.00 

7% bonds of L. & M. and P. L. Co.. 26,441,325.00 

5% bonds o£ h. & M. and P. L. Co 25,677,050.00 



Lésa 7% bonds to be exohanged for % Am. Tob. Co. 6% bonds.. $26,441,325.00 
% Am. Tob. Co. 6% bonds to be rëdeemed at $120.00 31,729,690.00 



$227,301,644.20 
68,170,915.00 



Balance for 4% bonds $169,130,729.20 

Less 6% bonds to be exohanged for Am. Tob. Co. i% bonds... $25,677,050.00 

H Am. Tob. Co. 4% bonds to be rëdeemed at $96 24,649,968.00 

-, — ■ 50,327,018.00 



Balance after retlrement of an bonds $118.803,711.20 

Agalnst wMch there will be outstanding $52,459,400 ot 6% preferred stock and $40,242,400 
of common stock. 

Value of sales $ 65,622,948.26 

Barnlngs from manufacture and sale ot tobacco, based on year 1910, 11.55% 

of entire amount Invested, Includlng trade-marks, brands, and assets $ 11,369,809.83 

Eamlugs from investment seourities based on year 1910 3,160,753.89 

$ 14,530,663.71 
R. J. Reynolds Tobacco Company. 

Assets $10,616,247.59 

Trade-marks and brands 1,146,923.00 



Total $11,668,170.59 

Value ot sales 13,905,529.00 

Barnlngs based on 1910 , 1,676,616.00 



LIggett & Myers and P. Lorlllard Company. 

Liggett & Myers. P. Lorlllard Co. Total. 

Assets $30,607,261.96 $28,091748.86 $68,699,010.82 

Trade-marks and brands 36,840,237.04 19,460,752.14 66,300,989.18 



Total $67,447,499.00 $47,652,501.00 $115,000,000.00 

Value ot sales $54,402,812.47 $38,718,062.26 $93,120,864.72 

Earnlngs based on 1910 7,468,172.02 5,264,729.38 12,732,901.40 

Barnlngs based on 1910, 11.02% ot entire amount 

invested, includlng trade-marks, brands and 

assets $7,468,172.02 $5,264,729.38 $12,732,901.40 

Amount necessary to pay interest on 7% bonds 1,085,548.59 765,344.16 1,850,892.75 



Sarnlngs over and above amount necessary to 

pay interest on 7% bonds, available flrat to 

pay interest on 6% bonds $6,382,628.48 $4,499,385.22 $10,882,008.65 

Amount necessary to pay Interest on 6% bonds ' 752,979.45 530,873.05 1,283,852.50 



Barnlngs over and above amount necessary to 
pay interest on 7% and 6% bonds, available 
flrst to pay interest on preferred stock $6,629,643.98 $3,968,612.17 $ 9,598,156.15 

Amount necessary to pay dividends on prefer- 
red stock 1.076,860.33 759,218.67 1,836,079.00 



Earnlngs over and above amount necessary to 
pay interest on ail bojids and dividends on 
preferred stock, available as dividends on 
common stock. $4,652,783.68 $3,209,293.50 $ 7,762,077.15 



ExMMt D. 

Distribution of Factorles and Principal Brands to the American Tobacco Com- 
pany, Liggett & Myers Tobacco Company, and P. Lorillard Company. 

The American Tobacco Company: 

Durham, N.O., (Blackwell's Durham Tobacco Co.) 

New York, (Butler-Butler, Inc.) 
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The American Tobacco Comimny- 
Milwaukee, Wls., 
Banville, Va., 
Baltimore, 
New York, 
Baltimore, 
LoulsvlUe, 
New York, 
Baltimore, 
Elchmond, 
Nashville, 
Richmond, 
Brooklyn, 
Reidsville, N. O., 
Middletown, Ohio, 
Louis ville, 

Llggett & Myers Tobacco Company : 
St. Louis, 
Chicago, 
Richmond, 
San Francisco, 
Chicago, 
St. Louis, 
Toledo, 
LoulsvlUe, 
New Orléans, 
Durham, 

Wllmington, Del., 
Phlladelphla, 

P. Lorillard Company: 
Jersey City, 
New York, 
Middletown, Ohlo, 
Phlladelphla, 
Wllmington, Del., 
DanvlUe, Va., 
Brooklyn, 
Baltimore, 
Jersey City, ) 
Richmond, J 



-Contlmied 

(F. F. Adams Tobacco Co.) 

Danvllle Branch— little cigars. 

EUis A— little cigars. 

Duke Branch. 

Felgner Branch. 

Flnzer Branch. 

Kinney Branch. 

Marburg Branch. 

Mayo Branch. 

(Nashville Tobacco Works.) 

(R. A. Patterson Tobacco Co.) 

Penn Street Branch — cigarettes. 

(F. R. Penn Tobacco Co.) 

Sorg Branch. 

National Branch. 

Liggett & Myers. 
(Spaulding & Merrick.) 
Allen & Glnter Branch. 
(John Boilman Co.) 
Chicago Branch. 
Catlin Branch. 
(Pinkerton Tobacco Oo.) 
(Nall & M^lliams Tobacco Co.) 
W. R. Irby Branch. 
W. Duke Sons & Co. Branch. 
Wllmington A — little cigars. 
Phlladelphla A — little cigars. 

Lorillard Factory. 

(S. Anargyros.) 

(Luhrman & Wilbern Tobacco Oo.) 

Phlladelphla B — little cigars. 

Wllmington B — little cigars. 

Danvllle B — little cigars. 

Penn St. — little cigars. 

Ellls Branch B— little cigars. 

(Fédéral Cigar Co.) 



The American Tobacco Company will hâve: 

Smoking Tobacco Brands. 



Lucky Strlke, 

Tux«do, 

Peerless, 




Bull Durham, 
Flve Brothers. 
Old English. , 


American Navy, 
Square Deal, 
Spear Head, 
Piper Heldsieck, 
Standard Navy, 


Plug Tobacco Brands. 


Ivy, 

Corker, 
Town Talk, 

Newsboy. 


Sweet Caporal, 
Pall Mail, 


Cigarette Brands. 


Hassan, 
Mecca. 


Sweet Caporal. 


Little Clgar Brand. 




Virgin Leal. 


Plne Cut Brand. 
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Llggett & Myers Tobacco Company wIU hâve: 

Smoking Tobacco Brands. 
U. S. Marine, 
Sweet Tip Top, 
Duke's Mixture, 
Home Run, 

Plug Tobacco Brands. 
Star, 
Drummond's Natural Leaf, 

Cigarette Brands. 
American Beauty, 
Fatlma, 
Piedmont, 



Recruit, 



Little Cigar Brand. 
Fine Cut Brands. 



Sweet Cuba, 
P. Liorlllard Company wlll bave: 

Smoking Tobacco Brands. 



Union Leader, 
Sensation, 
Just Sults, 

Climax, 



Plug Tobacco Brands. 
Cigarette Brands. 



Klng Bec, 
Red Man, 
Velvet 



Horse Shoe. 



Impériales, 
Home Run, 
Klng Bee. 



Sterling. 



Honest, 
Polar Bear. 



Planet 

Turklsh Trophles, 
Egyptlân Deities. 



Century. 

ExhiMt E. 

Distribution of Purchases of Différent Types of Tobacco, with Estimated 
Average Aggregate Production of Eacb Type. 

The American Tobacco Company: Pounda. 

Burley 41,969,957 

Virginia and North Carolina 51,295,870 

Seed Leaf 6,112,099 

Turklsh , 2,988,898 

Dark Western 19,433,365 

Llggett & Myers Tobacco Company: 

Burley : 69,163,946 

Virginia and North Carolina 27,755,411 

Seed Leaf.. 5,676,180 

Turklsh 558,611 

Dark Western 3,196,866 

P. Lorlllard Company: 

Burley 24,074,643 

Virginia and North Carolina 2,556,007 

Seed Leaf 19,993,726 

Turklsh 3,974,386 

Dark Western 1,446,213 



Helmer, 

Murad, 

Mogul, 




Between the Acts. 


Little Cigar Brands. 


Tlger, 


Fine Cut Brands. 
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R. J. Reynolds Tobacco Company: Pounds. 

Burley 5,000.000 

Virginia and North Carolina 25,000,000 

Seed Leaf 

Turkish 

Dark Western , 

British-American Tobacco Company, Limited: 

Virginia and North Carolina. 40,000,000 

Other types 10,000,000 

Estimate of total average crop: 

Burley 200,000,000 

Virginia and North Carolina.. 240,000,000 

Dark Western 200,000,000 

Seed 180.000.000 

Turkish 90,000,000 

ExhiMt F. 

Relative Ownershlp of Votirg Stocl^ Held by the Twenty-Nlne Indivldual 
Défendants in the Aggregate (Botli froin What They Now Own, and from 
What They WIU Receive by the Carrying Ont of This Plan), and the 
Publie. 

The American Tobacco Company: 
Voting stock will be, 

Preterred shares 524,591 

Common " 402,424 

927,018 

Défendants will own, 

Preferred ahares 98,640 

Common " 227,278 

325,918 

Balance held by otbera Shares, 601,100 

% of TOtIng stock owned by défendants 35.16% 

% otbers , 64.84% 

Llggett & Myera Company: 
Voting stock will be, 

Preterred shares 153,837 

Common " 214,963 

368,800 

Défendants will own, 

Preferred shares 28,926 

Common " 121,405 

150,331 

Balance held by others Shares, 218,469 

% of Toting stock owned by défendants 40.76% 

% others 59.24% 

P. Liorillard Company: 
Voting stock will be, 

Preferred shares 108,460 

Common " 151,556 

260,016 

Défendants will own, 

Preterred shares 20,393 

Common " 85,594 

105,987 

Balance held by others Shares, 154,029 

% of voting stock owned by détendants 40.76% 

% " ' " others 59.24% 

American Snuff Company: 
Voting stock will be, 

Preferred shares 40,000 

Common " 110,017 

150,017 

Défendants will own, 

Preferred shares 7,207 

Common " .'in. 779 

B7,98S 

Balance held by others Ghares, 92,031 

% of voting stock owned by défendants 38.6-5% 

% " " ' others 61.35% 
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^ Geo". W. Helme Company: 
Votlns stock will be, 

Preterred shares 40,000 

Common " 40,000 

80,000 

Défendants •will own, 

Preterred SHarea 7,207 

Common " ..* • 15,5S6 

22,793 

Balance held by others 57,207 

% o£ voting stock owned by détendants. 28.49% 

% " " others 71.51% 

"Weyman & Bruton Company: 
Voting stock will be, 

Preterred gbàres 40,000 

Common " 40,000 

80.000 

Défendants wlU own, 

Freferred shares • 7,207 

Common " > 15,586 

22,793 

Balance held by others 57,207 

% of voting stock owned by défendants 28.49% 

% " " " " " others 71.51% 

Conley Foll Company: 
Voting stock will be, 

Common shares •••• 8,250 

Détendants wlU own Shares, 2,795 

Balance held by others—.,...,,,,... ,. ,,,.„ Shares, 6,455 

% of Totlng stock owned by défendants 33.88% 

% ' " others 66.12% 

Johnston Tin Foll & Métal Company: 
Voting stock will be, 

Common 3,000 

Défendants will own ■•• 1.012 



Balance held by others 1>988 

% of voting stock owned by détendants... 33.73% 

% " " '■ " " others 66.27% 

Mac Andrews & Forbea; 
Voting stock will be, 

Common shares 30,000 

Défendants will own Shares, 11,930 

Balance held by others Shares, 18,070 

% of voting stock owned by détendants 39.77% 

% " " others 60.23% 

J. S. Young Company: 
Voting stock will be, 

Common WfiOO 

Défendants wlU own 4,387 

Balance held by others E,613 

% of voting stock owned by défendants 43.87% 

% " ' others 66.13% 

K. J. Reynolds Tobacco Company: 
Voting stock will be, 

Common shares , 76,250 

Défendants wlU own ..,....,, Shares, 28,233 

Balance held by others Shares, 47,013 

% of voting stock owned by défendants 37,53% 

% " " " " " others ; 62.47% 

United Cigar Stores Company: 
Voting stock will be, 

Common shares 90,010 

Détendants wlU own Shares, 33,886 

Balance held by others Shares, 66,124 

% of voting stock owned by défendants 37.65% 

% " ' others 62.35% 
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Brltlsh-American Tobacco Company; 
Voting stock wlU be, 

Orcîinary shares 3,720,031 

Défendants will own". 1,282,021. 

Balance held by others ■ 2,438,000 

% of voting stock owned by détendants 34.46% 

% " " " " " othera 65.54% 

Porto Eican- American Tobacco Company: 
Voting stock will be, 

Common shares 19,994 

Défendants wUl own fibares, 9,059 

Balance held by others Shares, 10,935 

% ot Toting stock owned by défendants 45.31% 

% " others 54.69% 

Decbeb. 

Appeals havlng been taken by the plaiutlffi and certain défendants in tliis 
cause from the decree entered by thls court on the 15th day of December, 
1908, the Suprême Court of the United States reversed said decree and Is- 
sued its mandate, flled herein on the 30th day of June, 1911, by which the 
said cause was remanded to thls court, with directions to enter a decree In 
eonformity wIth the opinion of the Suprême Court of the United States, 
and to take such further steps as mlght be necessary to fully carry out said 
directions. By the said opinion of the Suprême Court of the United States 
thls court was directed to "hear the parties by évidence or otherwlse, as 
it may deem proper, for the purpose of ascertaining and determinlng upon 
some plan or method of dissolving the combination, and of recreating out 
of the éléments now composlng It a new condition whlch shall be honestly 
in harmony with, and not répugnant to, the law, but without unnecessary 
Injury to the public or the rights of private property." And thls cause having 
come on to be finally heard pursuant to the order or decree of thls court, 
made and entered herein on August 3, 1911, on the mandate of the Suprême 
Court of the United States as aforesaid, the American Tobacco Company 
and the other défendants herein — except United Cigar Stores Company, the 
Impérial Tobacco Company (of Great Britain and Ireland), Limited, and 
R. P. Rlchardson, Jr., & Co., Incorporated — flled in thls court, on October 16, 
1911, a pétition proposing and embodying a plan or method of dissolving the 
combination, and of recreating out of the éléments now composlng it a new 
condition in harmony with, and not répugnant to, the law. Due notice was 
given to the parties hereto that the hearing on the said pétition Would be 
had on October 30, 1911, in room 124 of the Fédéral Building, in New Tork 
City; and thereafter, to wlt, on the 19th day of October, 1911, the Impérial 
Tobacco Company (of Great Britain and Ireland), Limited, flled a pétition. 

At the time and place aforesaid, the plaintlfC flled answers to the said 
pétitions, embodying proposed modiflcations of, and additions to, the plan 
proposed in said pétition of the American Tobacco Company and other de- 
fendants. The parties having been heard by counsel, and certain of the 
modifications of said plan Ineluded in the answer of the plaintlff not being 
opposed by the proponents of said plan, and others of said modiflcations 
Ineluded in said answer having been dlsposed of by thls court in its opinions 
delivered after said hearing: 

Now, It Is ordered, adjudged, and decreed that ail the défendants — except 
Welford C. Reed, who dled before the final hearing — heretofore became parties 
to and engaged in the combination assalled in the pleadlngs, which "In and 
of itself, as well as each and ail of the éléments composlng it, whether 
corporate or indivldual, whether considered coUectively or separately," Is 
"in restraint of trade and an attempt to monopolize and a monopoUzation with- 
In the flrst and second sections of the anti-trust act," and which should be 
dlssolved and a new condition brought about in harmony with, and not ré- 
pugnant to, the law, elther as a conséquence of the action of this court 
in determinlng an issue or In accepting a plan agreed upon. 

And It is further ordered, adjudged, and decreed, that said plan as modi- 
fled by the consent of the parties, or through the action of this court as 
aforesaid, is as follows, to wit: 

191 r.— 27 
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A. Dissolution, of Amsterdam Suppîy Company. 

Amsterdam Supply Company is a Company engaged in the business of 
purchaslng, for a commission or brokerage, supplies, other than leaf tobacco ; 
its principal customers belng défendant corporations hereln. It bas $235,000 
at par of stock, ail beld In varying amounts by certain corporation défend- 
ants, one or the otber of your petltioners, and a surplus of $127,058.74. 

It is proposed that Amsterdam Supply Company be dlssolved, convertlng 
its assets Into cash and distributing them to its stockholders. 

B. Abrogation of Foreign Restrictive Oovenants. 

Under the contra cts of September 27, 1902, the Impérial Tobacco Company 
(of Great Britain and Ireland), Limited, and certain of its directors agreed 
not to engage in the business of manufacturing or selllng tobacco in the 
United States, the American Tobacco Company and American Cigar Com- 
pany and certain of their directors agreed not to engage in the business of 
manufacturing or selling tobacco in Great Britain and Ireland, and the 
American Tobacco Company, American Cigar Company, and the Impérial To- 
bacco Company agreed not to engage in the business of manufacturing or 
selling tobacco in countrles other than Great Britain and Ireland and the 
United States. Under the provisions of thèse contracts Britisb-American 
Tobacco Company, Limited, was organized and took over the export busi- 
nesses of the American Tobacco Company and the Impérial Tobacco Com- 
pany, with factories, materials, and supplies. 

It is proposed that the co venants hereln just deseribed, as well as ail 
covenants restricting the right of any company or Individual In the com- 
bination to buy, manufacture, or sell tobacco or its products, be rescinded 
by the affirmative action of the respective parties thereto who are parties 
to thls suit, except such of sald covenants, whether or not contalned in the 
contracts of September 27, 1902, as (a) relate v^hoUy to business in foreign 
countrles, and are covenants the beneflt whereof bas been assigned or trans- 
ferred to other parties, or (b) are covenants exclusively between foreign cor- 
porations and relatlng whoUy to business in or between foreign countrles, 
and that the said contracts of September 27, 1902, be altogether termlnated 
so far as they Impose any obligations upon any of the parties thereto to 
furnlsh or to refrain from furnishlng manufactured tobaccos to any party, 
each Company to treat as its own, but only to the extent provided for in 
said contracts, ail brands and trade-marks whlch by said contracts it was 
given the right to manufacture and sell, the said rlghts having been per- 
pétuai and constitutlng in effeot a conveyance of the brands and trade-marks 
used for the countrles in whlch they were so used by each of said companies 
as aforesaid. 

G. Abrogation of Domestic Restrictive Oovenants. 

It is proposed that covenants given by vendor corporations, partnershlps, 
or individuals, or by stockholders of vendor corporations, to vendeé cor- 
porations défendants hereln, not to engage in the tobacco business or any 
other business in any way embraced In the combinatlon, be termlnated, so 
that ail such covenantors shall be at llberty to engage In the business of 
buying, manufacturing, and dealing in tobacco and its products just as If 
such covenants had not been made. 

D. Disintegration of Accessory Companies. 

(1) The Conley Foll Company. 

The Conley Foll Company bas a capital stock of $825,000 at par, ail of 
one class, of whlch the American Tobacco Company owns $495,000 at par; 
the balance belng held by persons not défendants nor connected wIth de- 
fendants. It is engaged in the business of manufacturing tin foll, a product 
used largely by tobacco manufacturers, but having otber uses as well. Tbe 
Conley Foll Company bas a plant in New York City, and it owns ail the 
stock and bonds of the Johnston Tin Foll & Métal Company, whlch bas a 
plant In St. Louis. The value of the output for the year 1910 of the Conley 
Foil Company was $1,780,526.85, with a net profit ûf $273,299.82, and the 
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Johnston Tin Foil & Métal Company had an output for the year 1910 of 
the value of $676,520.05, and net profits of $66,255.16. On December 31, 1910, 
the Conley Foil Company had tangible assets (excluding its securitles of 
the Johnston Tin Foil & Métal Company) of $1,215,321, and the Johnston 
Tin Foil & Métal Company had assets of tlie value of $379,802.11. The Conley 
Foil Company has a surplus exceeding the value of the securitles of the 
Johnston Tin Foil & Métal Company. 

It is proposed that the Conley Foil Company caneel the bonds of the 
Johnston Tin Foil & Métal Company held by it, to wit, $100,000 par value, 
and distribute to its stockholders its holdings of stock of the Johnston Tin 
Foil & Métal Company, to wit, 3,000 shares, ail of one class. The American 
Tobacco Company, belng a stockholder of the Conley Foil Company, will 
paiticipate in this distribution, and will in turn distribute its dividend, as 
well as its stock in the Conley Foil Company, to its common stockholders 
as hereinafter set forth. 

(2) MacAndrews & Forbes Company. 

MacAndrews & Forbes Company is a company having a common capital 
stock of $3,000,000 at par, of which the American Tobacco Company owns 
$2,112,900 at par, the balance being held by persons not défendants nor 
connected with défendants (except less than 3% per cent, of the common 
stock held by E. J. Reynolds Tobacco Company), and $3,758,800 at par of 
6 per cent, nonvoting preferred stock, of which the American Tobacco Com- 
pany holds $750,000 at par; the balance being held by persons not défend- 
ants nor connected with défendants. It is engaged in the production of 
llcorice paste, with two plants, one at Camden, N. J., and the other at 
Baltimore, Md. It had tangible assets, December 31, 1910, of the value of 
$5,683,824.89 (including $2,118,448.36, licorice root, with plants for its col- 
lection in foreign countries), and its sales for the year 1910 were of the 
value of $4,427,023.44. MacAndrews & Forbes Company succeeded to the 
business MacAndrews & Forbes, a partnership, who were pioneérs in this 
country in the production of licorice paste, and who had for many years 
before any acquisitions of other business, and before they had any connec- 
tion with the other défendants herein, more than 50 per cent, of ail the 
licorice paste business of the United States. 

It is proposed that a new corporation be organized, called the J. S. Young 
Company, and that it shall aequire the Baltimore plant of MacAndrews & 
Forbes Company, with the assets used therein and in connection therewith, 
of a total value of $1,000,000, and the brands of licorice paste manufactured 
in said Baltimore plant ; that it issue in payment therefor, with the good 
will connected therewith, $1,000,000 at par of 7 per cent, preferred nonvoting 
stock, and $1,000,000 at par of common stock; that MacAndrews & Forbes 
Company distribute the common stock of the J. S. Young Company as a 
dividend to its common stockholders, charging the amount thereof to its 
surplus account; that MacAndrews & Forbes Company offer to its preferred 
stockholders proportionately to exchange the 7 per cent, preferred stock of 
the J. S. Young Company at par for their preferred stock of MacAndrews 
& Forbes Company; that, so far as the preferred, stock of MacAndrews & 
Forbes Company is thus exchanged, it be retired ; that, so far as this pre- 
ferred stock of the J. S. Young Company is not forthwith thus exchanged, 
MacAndrews & Forbes Company be enjoined from using it to exercise, ot 
otherwise exercislng or attempting to exercise, influence or control over the 
J. S. Young Company; and with the further provision that on or before 
January 1, 1915, the whole of this preferred stock of the J. S. Young Com- 
pany, not theretofore taken ont of the treasury of MacAndrews & Forbes 
Company by exchange as aforesaid, be disposed of by MacAndrews & Forbes 
Company. 

This would glve to MacAndrews & Forbes Company a licorice business, in- 
cluding Spanish licorice and powdered goods, of the net selling value, based 
upon the year 1910, of $2,514,184.64, of which $2,214,127.51 arise from sales 
of one brand, to wit, the old "Ship" brand. The J. S. Young Company, upon 
the basis of the business for the year 1910, would hâve an output of the net 
selling value of $1,201,109.86. 
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■ The American Tobacco Companif, lelng a holder of the common stock of 
MacAnflrews & Forbes CJompany, will partlclpate lu the distribution above 
provided, and will In turn dlstribute Its divldend, as well as Its stock in 
MacAndrews & Forbes Company, to Its common stockholders as hereinafter 
set forth. 

(3) American Snuff Company. 

American Snuff Company is a mamifacturer of snuff. It holds ail of the 
stock of De Voe Snuff Company, to wlt, $50,000 at par, and one-half, to wit; 
$26,000 at par, of the stock of National Snuff Company. It owns no other 
Interest in any eompany manufacturlng or selllng snuff. 

It is proposed that there be organized two new sttuff companies, one to 
he called the George W. Helme Company and the other Weyman & Bruton 
Company, and that American Snuff Company convey to thèse two companies 
respectively factories, with the brands manufactured in them, asfoUows: 
To the George W. Helme Company the factories at Helmetta, N. J., and 
Yorklyn, Del., except factory No. 5; to Weyman & Bruton Company the 
factories at Chicago and Nashville, also ail the stock of De Voe Snuff Com- 
pany, and the one-half of the stock of National Snuff Company held by 
American Snuff Company. Based upon the business for the year 1910 and 
the assets at the end of the year, with proper provision for leaf, materials, 
cash, and book accounts for the two vendee companies, this would leave the 
three companies equipped as follows: 

Manufacturlng Tangible Assets. 

American Snuff Company. $5,075,969.72" 

George W. Helme Company 4.909,000.40 

Weyman & Bruton Company 3,691,588.20 

Salea Value Durlng 1910. 

American Snuff Company $5,520,422.15 

George W. Helme Company 4,494,556.66 

Weyman & Bruton Company. 4,297,486.71 

Net Inoome. 

American Snuff Company $1,591,280.49 b 

George W. Helme Company 1,259,280.98 

Weyman & Bruton Company 1,293,759.39 

Each of thèse vendee corporations wlU pay for the property and business 
conveyed to it by the Issue of $4,000,000 at par of 7 per cent, votlng pre- 
ferred stock, and $4,000,000 at par of common stock. American Snuff Com- 
pany will thus reçoive the $16,000,000 at par of thèse stocks into its treas- 
ury and will dlstribute to its common stockholders, as a divldend, the com- 
mon stock aggregating $8,000,000, to be charged to its surplus account. Ameri- 
can Snuff Company will offer to Its preferred stockholders proportionately to 
exchange thèse 7 per cent, preferred stocks of the George W. Helme Com- 
pany and the Weyman & Bruton Company for their preferred stock of 
American Snuff Company at par. So much of the preferred stock of American 
Snuff Company as is thas exchanged will be retlred. As to so much of the 
preferred stocks of the George W. Helme Company and the Weyman & Bruton 
Company as is not forth with thus exchanged, American Snuff Company to be 
enjolned from votlng it, or uslng it to exercise, or otherwise exercising, or 
attemptlng to exercise, influence or control over the George W. Helme Com- 
pany or the Weyman & Bruton Company; and on or before January 1, 1915, 
ail of thèse preferred stocks of the George W. Helme Company and the 

" American Snuff Company holds securlties not conneotea with the snuil business, to 
wlt, stock and bonds o£ the American Tobacco Company, and preferred stock of Ameri- 
can Cigar Company, aggregating in book value $2,530,216.69, upon which American enutf 
Company recelved in interest and divldends durlng the year 1910 $176,680. It is proposed 
that American SunfC Company sell or otherwise dispose of thèse securlties withln three 
years, and that In the meantime they be held under an Injunotlon as is provided in this 
paragraph with respect to securlties of the George W. Helme Company and Weyman & 
Bruton Company to be temporarlly held by it. It also owns ail, to wit, $100,000 at par, 
of the stock of Garrett Keal Estate Company, which will be dissolved and llquldated. 
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Weyman & Bruton Company, not theretofore taken out o( the treasury of 
American Snuff Company by exehange as aforeaaid, to be dlsposed of by 
American Snuff Company. 

The American Tobacco Company, belng a holder of the common stock of 
American Snuff Company, wlll participate in the distribution above prpT 
vlded, and wlll, In turn, distrlbnte its dividend, as well as its stock in 
American Snuff Company, including that to be acquired from P. Lorlllard 
Company, to Its common stockholders as hereinafter set forth. 

(4) American Stogie Company. 

American Stogie Company is a corporation whose only asset is ail of tbe 
issued stock of Union-Ameriean Clgar Company, whleh latter company has 
clgar factorles located at Pittsburgh, Allegbeny, Lancaster, and Newark. Its 
total production, based upon business for the year 1910, is only 1.58 per 
cent, of the entire production of clgars in the United States in volume, and- 
as thèse petltioners believe, about the same percentage in value. American 
Stogie Company has $976,000 at par of 7 per cent, cumulative preferred 
stock, of which American Clgar Company owns $40,000 at par, and none of 
the other défendants own any. It has $10,879,000 at par of common stock, 
of whlch American Clgar Company owns $7,303,775 at par, and none of the 
other défendants own any. There are accumulated and unpaid divldends on 
the preferred stock to the amount of $399,000 as of December 31, 1910. 

It is proposed that American Stogie Company dissolve, wlth leave grantçd, 
to the trustées in dissolution to elther couvert tbe assets into cash, and 
distrlbute them among the stockholders aceording to their rights, or to effect 
such reorganization as they may be able to effect; provided, that In eithçr. 
event there shall be a séparation Into at least two différent ownerships of the 
factorles and buslnesses now owned and operated by Unlon-Amerlean Clgar 
Company. If the dissolution Is followed by a conversion of the assets of 
American Stogie Company into cash, American Clgar Company wlll take such, 
cash as it may recelve Into its treasury ; if It receives upon such dissolution 
securitles of clgar manufacturing concerns, It wlll distrlbute such as a dlvl-^ 
dend to its common stockholders, to be charged to its surplus as hereinafter 
set forth. 

(5) American Cigar Company. 

American Clgar Company Is a manufacturer of clgars. It has varlous 
factorles of its own, and it owns ail or a part of tbe stock of several com- 
panies engaged in the manufacture of clgars, ail of which companies hâve 
been organized by it and which hâve recelved from It conveyances of part 
of its business, operatlng in this way as separâte corporations for trade 
purposes. Among thèse companies is Fédéral Clgar Company. 

American Clgar Company also owns a part of the stock of Havana Tobacco 
Company, whlch eontrols factorles manufacturing clgars in Havana, land a 
part of the stock of Porto Rican-Amerlean Tobacco Company, engaged In the 
manufacture of clgars and cigarettes in Porto Rico, and half of the stock 
of Porto Rlcan Leaf Tobacco Company, engaged in growlng tobacco In Porto 
Rico. American Clgar Company Itself uses large quantifies of Porto Rlcan ^ 
grown leaf. Nelther American Cigar Company nor any of the companies in 
which it Is interested, except Havana Tobacco Company and Porto Rlcan- 
American Tobacco Company, is engaged in the manufacture of clgars outslde 
of the TJnlted States. 

American Cigar Company, including wlth its production the production of 
companies of whlch it owns In whole or in part the stock, has, In volume, 
based on the business for the year 1910, 13.36 per cent, of the cigar busi- 
ness of the United States, and in value, as your petltioners believe, sub^ 
stantially the same percentage. Havana Tobacco Company has, directly or 
indlrectly, control of 24.06 per cent, of the total production of cigars in 
Cuba, 46.00 per cent, of the total exportation of clgars from Cuba to ail 
countries of the world, Includlag the United States, and 38.15 per cent, of 
the total exportation of cigars from Cuba to the United States. 

It Is proposed that American Cigar Company dispose of properties belong- 
ing to It, and thus dlsintegrate its business, as follows : 
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(a) That It sell to the American Tobacco Company, for casli, Its stock, 
belng ail thereof, of Fédéral Clgar Company, at a fair prlce, to wit, $3,965,- 
616.05. 

(b) That It sell to the American Tobacco Company, for cash, the stock It 
owns of Porto Elcan-American Tobacco Company, to wlt, $657,600 at par, at 
a fair priée, to wlt, $350 per share, or $2,301,600. 

(c) That American Cigar Company dispose of any Interest in American 
'Stogle Company by recelving cash proceeds of its stock in dissolution thereof, 
If American Stogie Company upon dissolution couverts Its assets Into cash, 
or by dlstributing as a dividend to Its common stockholders out of Its sur- 
plus the.securities which it receives upon the dissolution of American Stogle 
Company, if it receives such. 

AU stocks thus to be acqulred by the American Tobacco Company from 
American Clgar Company are to be dlsposed of by the American Tobacco 
Company as hereinafter set out. 

B. Distrihution hy the American Tobacco Crurvpany of SiocTcs Owned 
or to 6e Acguired iv It. 

(1) Immédiate Distribution of Stocks. 

The American Tobacco Company will buy from P. LorlUard Company, for 
cash at par, the 11,247 shares of the preferred stock of American Snuff 
Company held by P. Lorlllard Company, and will reeeive, as the sole common 
stockholder of P. Lorlllard Company, and by way of divldends, 34,594 shares 
of the common stock of American Snuffl Company held by P. Lorlllard Com- 
pany, 

The American Tobacco Company will dlstrlbute among its common stock- 
holders by way of divldends, and to be charged to its surplus, ail of its 
securitles of the followlng described classes, whether now owned by It or 
bought by it from American Clgar Company, as herelnbefore set forth, or 
bought by it from P. Lorlllard Company, as just herelnbefore set forth, or 
recelved by It by way of dlvidends from any of the accessory companles 
défendant, as herelnbefore set forth, to wit: 

American SnufC Company conimon stock. 

American Snufif Company preferred stock. 

George W. Helme Company common stock. 

Weyman & Bruton Company common stock. 

MacAndrews & Forbes Company common stock, 

J. S. Young Company common stock. 

The Conley Foil Company stock. 

The Johnston Tin Foil & Métal Company stock. 

R. J. Reynolds Tobacco Company stock. 

Corporation of United Clgar Stores stock. 

British-American Tobacco Company, Limited, ordlnary shares. 

Porto Rlcan-Amerlcan Tobacco Company stock. 

American Stogle Company stock (or what Is recelved by way of dividends 
from American Cigar Company upon dissolution of American Stogie Company). 

Including the amount to be pald to American Cigar Company and P. 
Lorlllard Company for such of thèse securitles as are to be acqulred by the 
American Tobacco Company from them respectively, and excluding those to 
be acqulred by way of dividends, and which, therefore, do not afCect the 
surplus of the American Tobacco Company, never having been set up on its 
books, thèse securitles had a book value as of December 31, 1910, of $35.011,- 
865.03. The earning capacity of ail the above securitles thus to be dls- 
trlbuted, based upon the results of the year 1910, Is $9,800,410.76, though 
not ail thereof was dlstributed as dividends. 

(2) Deferred Disposition of Stocks. 

The American Tobacco Company will sell or otherwise dispose of, or dls- 
trlbute by way of divldends to its common stockholders out of its surplus 
at the time exlstlng, before January 1, 1915, ail of its holdings of the follow- 
lng securitles : 
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Britlsh-Amerlcan Tobacco Company, Limited, nonvotlng préférence shares. 

The Impérial Tobacco Company (of Great Brltaln and Ireland), Limited, 
ordinary shares. 

Corporation of United Cigar Stores bonds. 

MacAndrews & Forbes Ctompany nonvotlng preferred stocU. 

Durlng the time thèse securitles are left In the treasury of the American 
Tobacco Company, the American Tobacco Company to be enjoined from vot- 
ing any thereof that uuder the tei'ms thereof might be voted, or using any 
thereof to exercise, or otherwise exercisiug or attempting to exercise, influ- 
ence or control over the said companies which issued the sald securitles 
respectively, and from gaining possession of any of the said companies by 
buying in at a foreclosure had under any of the securitles, for any default 
wlth respect thereto or otherwise. 

F. Sale l]/ the American Tohacco Company of Manufacturing Assets and 
Business to Companies to &e Pormed. 

(1) 
There wlll be organized a new corporation cal]ed Liggett & Myers Tobacco 
Company, and a new corporation called P. Lorillard Company, and the Amer- 
ican Tobacco Company wlll sell, assign, and convey to thèse two companies 
factories, plants, brands, and businesses, and capital stocks of tohacco man- 
ufacturing corporations, as follows: 

To Liggett & Myers Tohacco Company: 

Liggett & Myers braneh of the American Tobacco Company, engaged ïn 
the manufacture of plug tohacco at St. Louis, wlth the brands connected 
therewlth. 

Spauldlng & Merrick, a Company of which the American Tobacco Company 
owns, and has always owned, ail the stock, engaged in Chicago in the man- 
ufacture of fine eut tobacco and smoking tohacco. 

Allen & Ginter braneh of the American Tobacco Company, engaged in the 
manufacture of cigarettes at Richmond, Va., and the brands connected there- 
wlth (this does nol include the hrand "Sweet Caporal," made partly there 
and partly at New York). 

Chicago braneh of the American Tobacco Company, a factory at Chicago 
engaged in the manufacture of smoking tobacco, with the brands connected 
therewlth. 

Catlln braneh of the American Tobacco Company, a factory at St. Louis 
engaged in the manufacture of smoking tobacco, with the brands connected 
therewlth. 

Nall & Williams Tobaceoi Company, a company of which the American 
Tobacco Company owns ail the stock, engaged in the manufacture of plug and 
smoking tobacco at Louisville, Ky. 

The John Bollman Company, a company engaged in the manufacture orf 
cigarettes at San Francisco. Of this corporation the American Tobacco Com- 
pany owns 90 per cent, of the stock, which it Is proposed to turn over to the 
Liggett & Myers Tobacco Company. 

Plnkerton Tobacco Company, a corporation engaged in the manufacture 
of scrap tobacco (a kind of smoking tobacco) at Toledo, Ohlo. Of this cor- 
poration the American Tobacco Company owns 77% per cent, of the stock, 
which it is proposed to turn over to the Liggett & Myers Tobacco Company. 

W. R. Irby braneh of the American Tobacco Company at New Orléans, 
engaged in the manufacture of cigarettes and smoking tobacco ; the prin- 
cipal brands being "Home Run" and "Klng Bee." 

The Duke-Durham braneh of the American Tobacco Company, engaged In 
the manufacture of cigarettes and smoking tobacco at Durham, N. C. ; prin- 
cipal cigarette brands, "Pledmont" and "American Beauty" ; principal smok- 
ing tobacco brand, "Dnke's Mixture." 

Two little cigar factories located, the one at Philadelphia, and the other 
at Baltlmoi'e, branches of the American Tobacco Company ; principal brand. 
"Kecrults." 
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To P. Lorlllard Company: 

Ail the rights of the American Tobacco Company In the présent P. Txirll- 
lard Company, to wit, ail the common stock and $1,596,100 at par crut of 
a total issue of $2,000,000 of 8 per cent, preferred stock. It is contemplated 
that as a part of thèse reorganizations the Lorlllard Company, as at présent 
constltuted, he wound up and the new contpany be organlzed, taking over 
assets of the P. Lorlllard Company. 

S. Anargyros, a Company engaged In the manufacture of cigarettes, In which 
the American Tobacco Company owns ail the stock, and of which It has al- 
ways bwned ail the stock. 

Luhrman & Wilbern Tobacco Company, a company engaged in the manu- 
facture of scrap tobacco (a kind of smoking tobacco), bf which the American 
Tobacco Company owns, and has for many years owned, ail the stock. 

Philadelphia branch B at Philadelphia, Wilmlngton branch B at Wilming- 
ton, Penn Street branch at Brooklyn, Danville branch B at Danville, and 
Ellis branch B at Baltimore, brandies of the American Tobacco Company 
manufacturing little cigars; the principal brand belng "Between the Acts." 

Fédéral Cigar Company, a company ail of whose stock Is, and has always , 
been, owned by American Cigar Company, but which, as hereinbefore pro- 
vided, Is to be purchased for cash by the American Tobacco Company. 

Each of thèse conveyances to include proper and adéquate storage houses, 
leaf tobacco, and other matei'ials and supplies, provision for book accounts, 
• Including in each case a ratable proportion of the cash held by the American 
Tobacco Company on December 31, 1910, so that each of the new corpora- 
tions will be fully equipped for the conduct of the business of manufactur- 
ing and dealing in tobacco. 

(2) Resources and Capltalizatlon of Companies and Provisions for Exchang- 
ing and Retiring Securlties of American Tobacco Company. 

The American Tobacco Company has securlties issued and outstanding as 
follows: 

e% bondg $52,882,650 

4% bonds (including outstanding 4% bonds of Consolidated To- 
bacco Company) 51,354,100 

6% preferred stock 78,689,100 

Common stock 40,242,400 

The American Tobacco Company in October, 1904, immedlately after the 
merger, had an outstanding issue of its own 4 per cent, bonds and the Con- 
solidated Tobacco Company 4 ner cent, bonds which it assumed, amounting 
to $78,689,100, but it has purchased on the market and retired $27,335,000 
at par of thèse 4 per cent, bonds, charging the amount thus expended to sur- 
plus. The 6 per cent, bonds and 4 per cent, bonds aforesaid are what are 
ordlnarily known as "def)entur6 bonds." and are issued under a trust inden- 
ture which imposes a gênerai charge on the property, Income, and earnings 
of the company in favor, flrst, of the 6 per cent, bonds, and, second, of the 
4 per cent, bonds. The American Tobacco Company, after the réduction of the 
surplus through the acquisition by it of 4 per cent bonds as aforesaid, had 
on December 31, 1910, a surplus of $61,119,991.63, which will be Increased by 
the surplus earnings of the eurrent year. The distribution of securlties 
herein provided for to be forthwith made would dlminish the said surplus 
by $35,011,865.03, the book value of securlties to be so distributed. This 
book value is less than actual value; but, in view of the fact that none of 
the assets of the American Tobacco Company are overvalued, the advance 
of the book value of the securlties to be distributed as hereinbefore set forth 
to their actual value would operate at the same tlme to increase the surplus 
of the company, and so its surplus, after such distribution, would remain 
just the same as though the advance to actual value bad not been made on 
the books of the company. 

The properties to be conveyed to the Liggett & Myers Tobacco Company 
and P. Lorillard Company, based upon conditions as of December 31, 1910, 
the last completed year, including in such conveyances the proper and pro- 
portionate storage houses, leaf tobacco, supplies and materials, and cash, 
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but without anything for value of brands, trade-marks, formulœ, reclpes, and 
good wlU, but Including stocks of comDanles, are of the value of $30,607,261.96 
to Liggett & Myers Tobacco ' Company and $28,091,748.86 to P. Lorillard 
Company. So far as thèse conditions shall be changea before the day of 
the conveyance, any defleiency is to be made good In cash, so that thèse 
two companies will hâve sald amounts in tangible assets, as aforesaîd, use- 
ful, and such as hâve been used, in the manufacture of the brands to be 
conveyed to them respectively, and cash. The American Tobacco Company 
wllI be left with tangible assets, including stocks of companies employed in 
manufacturlng tobacco and its products, cash, and bills and accounts receiv- 
able, of the value of $53,408,498.91 as of December 31, 1910. The profits 
earned durlng the year 1910 on the brands and businesses to be conveyed by 
the American Tobacco Company to Llggett & Myers Tobacco Company amount- 
ed to $7,468,172.02. and the profits on the brands and businesses to be con- 
veyed by the American Tobacco Company to P. Lorillard Company amounted 
to $5,264,729.38. 

It is proposed that the value of the brands, trade-marks, recipes, formul», 
and good will to be sold to each of thèse companies bo determined by their 
earning capacity, based upon the results for the year 1910, so that each shall 
hâve an earning capacity of 11.02 per cent, per annum upon its total prop- 
erty, including both tangible property and brand value and good will. TJpon 
this basis the considération to be paid by the Liggett & Myers Tobacco Com- 
pany will be $30,607,261.96, value of tangible assets as above stated, and 
$36,840,237.04, value of brands, trade-marks, recipes, formulœ, and good 
will, maklng a total of $67,447,499 ; and the considération to be paid by the 
P. Lorillard Company vvlll be $28,091,748.86, value of tangible assets as above 
stated, and $19,460,752.14, value of brands, trade-marks, recipes, formulœ, 
and good will, making a total of $47,552.501. The brands, trade-marks, rec- 
ipes, formulœ, and good will of the American Tobacco Company, on December 
31, 1910, were of the book value of $101,324,964.07. The payments for brand 
value, etc., to the American Tobacco Company to be made by Liggett & 
Myers Tobacco Company and P. Lorillard Company as aforesaîd, makes an 
aggregate of $.56,300,989.18, and would thus leave the book value at brands, 
trade-marks, recipes, formulœ, and good will retained by the American To- 
bacco Company at $45,023,974.89, which, added to the $53,408,498.94 odC taij- 
gible manufacturlng assets to be retained by the American Tobacco Com- 
pany, will make the total book value of manufacturlng property to be retained 
by that company $98,432,473.83, upon which its earnlngs, based upon the re- 
sults for the year 1910, would be $11,369,809.82, or 11.55 per cent. 

The Liggett & Myers Tobacco Company and the P. Lorillard Company 
would pay for thèse eonveyances, therefore, the aggregate as aforesaîd, to 
wit: 

Liggett & Myers Tobacco Company $ 67,447,499 

P. Lorillard Company 47,552,501 

Aggregating $115,000,000 

— or each with its earnings on the business for the year 1910 so capitalized 
that said earnings represent 11.02 per cent- upon the capital. 

Liggett & Myers Tobacco Company and P. Lorillard Company will issue 
securities to cover such capltalizatlon in the aggregate as follows: To an 
amount equal to one-half of the outstanding 6 per cent, bonds of the Ameri- 
can Tobacco Company, that is, $26,441,325 at par in 7 per cent, bonds; to 
an amount equal to one-half of the outstanding 4 per cent, bonds of the 
American Tobacco Company, that is, $25,677,050 at par in 5 per cent, bonds ; 
to an amount equal to one-third of the outstanding preferred stock of the 
American Tobacco Company, that Is, $26,229,700 at par, In 7 per cent, cumu- 
lative voting preferred stock — which, upon liquidation of the company, 
shall be paid at par with accrued unpaid divldends, before any amount shall 
be paid to common stock, with balance of assets distributable ratably to the 
comnion stock, and the balance of said $115,000,000, that is, $36,651,925, in 
common stock, the 7 per cent, bonds and the 5 per cent, bonds to mature at 
the tlme flxed respectively for the maturity of the 6 per cent, bonds and. the 
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4 per cent, bonds of the American Tobacco Company now outstanding, and 
to be Issued under an indenture of substantlally like ténor and terms with the 
prespnt indenture of tlie American Tobacco Company under which its 6 per 
cent, bonds and 4 per cent, bonds were issued, the 7 per cent, bonds to hâve 
priority In charge over the 5 per cent, bonds in the same way that the 6 per 
cent, bonds of the American Tobacco Ctompany hâve priority of charge over 
the 4 per cent, bonds. Thus the capitalization of the Llggett & Myers To- 
bacco Company and P. Lorillard Company wlll be as foUows: 

LIggett 
& Myera. Lorillard. Total. 

7% bonds $15,507,837 $10,933,488 $ 26,441,325 

5% bonds 15,059,589 10,617,461 25,677,050 

7% preferred stock 15,383,719 10,845,981 26.229,700 

Common stock 21,496,354 15,155,571 36,651,925 

$67,447,499 $47,552,501 $115,000,000 

Ail of thèse securities of the Liggett & Myers Tobacco Company and the P. 
Lorillard Company to be turned over to the American Tobacco Company 
in payment of the purchase priée for the factories, plants, brands, and busl- 
nesses and capital stocks of tobacco manufacturlng corporations so to be con- 
veyed to Liggett & Myers Tobacco Company and P. Lorillard Company re- 
spectively as hereinbefore set ont. 

Thèse securities will be disposed of by the American Tobacco Company 
as follows: 

The common stock will be offered for cash at par to the holders of the 
common stock of the American Tobacco Company in proportion to their hold- 
ings, and any not purchased by the person thus entitled thereto shall be sold 
to persons other than the individual défendants, to the end that such oflfer 
of common stock of the two new companles to the common stoekholders of 
the American Tobacco Company shall not be used by " the individual de- 
fendants to increase thelr ownership therein beyond the proportion of their 
holdings of the common stock of the American Tobacco Company. 

To each holder of the 6 per cent, bonds of the American Tobacco Company 
an offer shall be made to acquire hls bonds for cancellation, and to give in 
exchange therefor, as to one half thereof, new 7 per cent, bonds of Liggett 
& Myers Tobacco Company and P. Lorillard Company at par, and, in pay- 
ment for the other half thereof, cash at the rate of $120 and accrued interest 
for each $100 face value of the bonds. 

To each holder of the 4 per cent, bonds of the American Tobacco Com- 
pany an offer shall be made to acquire hls bonds for cancellation, and to give 
In exchange therefor, as to one half thereof, new 5 per cent, bonds of Lig- 
gett & Myers Tobacco Company and P, Lorillard Company at par, and, in pay- 
ment for the other half thereof, cash at the rate of $96 and accrued interest 
for each $100 face value of the bonds. 

To each holder of the preferred stock of the American Tobacco Company 
an offer shall be made to acquire one-third of hls stock for cancellation in 
exchange for an equal amount at par of Liggett & Myers Tobacco Company 
and P. Lorillard Company. 

On account of the larger capitalization of the Liggett & Myers Tobacco 
Company as compared with the P. Lorillard Company, each class of the new 
securities will issue in the proportion of 58.65 per cent, thereof of Liggett 
& Myers Tobacco Company securities and 41.35 per cent, thereof of P. 
Lorillard Company securities. The stocks will be Issued in shares of $100, 
and coupon bonds in dénominations of $1,000, and registered bonds in larger 
dénominations, and in dénominations of $100 and $50, and in actual issue 
fractions will be ellminated. 

The common stocks of the two companles aforesald are to be sold as above 
set ont prior to March 1, 1912, with three years to be allowed for the re- 
tirement of the bonds and preferred stock of the American Tobacco Com- 
pany, as above set ont. Pending such, the sald 7 per cent, bonds, 5 per 
cent, bonds, and 7 per cent, preferred stocks of the Liggett & Myers Tobacco 
Company and the P. Lorillard Company, together with an amount in cash. 
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or in securities owned by the American Tobacco Company, at tbeir bock 
value, or partly in cash and partly in such securities, equal to the amounts 
requlred if ail sueh sales and excbanges are made, will be deposited with the 
Guaranty Trust Company of New York, the trustée in the indenture under 
which the 6 per cent, bonds and the 4 per cent, bonds of the American To- 
bacco Company are issued, as the agency to efCect the purchase and exchange. 
Such deposit will be made, not to secure nor create a trust fund for the bonds, 
but for the purpose of sequestrating and taking from the control of the 
American Tobacco Company the securities and cash so deposited. During 
the time of such deposit the securities shall be in the name of, as well as in 
the custody of, said Trust Company, with any votlng rights attaching thereto, 
but the American Tobacco Company shall receive from the Trust Company ail 
divideuds and interest collected by it on account of such securities, and the 
American Tobacco Company shall bave the right at any time and from time 
to time to sell, at such price as It may détermine, and direct the delivery 
of any of sueh securities (except the securities of Llggett & Myers Tobacco 
Company and P. Lorillard Company), the considération therefor to go into the 
hands of said Trust Company, or to withdraw any of such securities (ex- 
cept the securities of Llggett & Myers Tobacco Company and P. Lorillard 
Company) for the purpose of distribution among its common stockholders, if 
its surplus at the time permits, or to substitute other securities of like book 
value for the securities so deposited (except as to the securities of Llggett 
& Myers Tobacco Company and P. Lorillard Company), or to alter the relative 
proportion of cash and securities ; It being the intent of thls provision that 
there shall be sequestrated from the control ôï the American Tobacco Com- 
pany ail the securities of the Llggett & Myers Tobacco Company and P. Loril- 
lard Company, and an additional araount of cash or other securities equal, 
upon the purchase basis aforesaid, to the value of the '4 per cent, bonds and 
the 6 per cent, bonds of the American Tobacco Company at the time out- 
standing. At the end of the three years, if there are any of such securi- 
ties of the Llggett & Myers Tobacco Company or P. Lorillard Company in 
the hands of such trust company undisposed of by such exchange as afore- 
said, then the American Tobacco Company shall apply to thls court for an 
order as ta the disposition thereof. Nothing contained in thls provision, and 
nothing done under thls provision, shall be construed as providlng for the 
création of, or as creating, any lien or securlty on anything deposited with 
the trust company in favor of the 6 per cent, bonds or the 4 per cent, bonds 
of the American Tobacco Company outstanding or otherwlse. 

G. Toting Rights to Preferreâ Stock. 

By proper amendment of the certlficate of Incorporation of the American 
Tobacco Company, the preferred stock will be glven full voting rights. 

H. Certain Incidental Provisions. 

m 

p. Lorillard Company Is a New Jersey company, with $3,000,(K)0 of com- 
mon stock, ail of which is owned by the American Tobacco Company, and 
$2,000,000 of 8 per cent, preferred stock. Of this preferred stock the Ameri- 
can Tobacco Company holds $1,596,100 at par, and there Is held by others 
$403,900 at par. Under the laws of New Jersey the présent P. Lorillard 
Company may be dissolved by the holders of two-thirds of the outstanding 
stock, and upon such dissolution the preferred stock is entitled to be paid 
at par ; the balance of the assets going to the common stock. In view of the 
fact, however, that the preferred stock of the" présent P. Lorillard Company 
is an 8 per cent, preferred stock, with abundant assets and earnings to make 
the principal and income secure, it is deemed fair to the holders of this out- 
standing $403,900 of preferred stock that they be glven an opportunlty to 
take, at their option, elther cash at par, which they are legally entitled to, 
or the 7 per cent, preferred stock of the proposed new P. Lorillard Company. 
As the preferred stock of the new P. Lorillard Company Is to be a 7 per cent, 
preferred stock, the holders of said ff403,900 of said présent preferred stock 
will be offered stock of the new company at the rateof $114.25 for eaeh share. 
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It is therefore proposed that Wae new P. LorlUârd Company pro.vlde for an 
a<ddiltIonal amount of preferred stCK^ siifflelent to take care of $403,900 pre- 
férred stocfe on that basis, to wit, $114.25 In new 7 per cent, preferred stock 
for caeh $100 of sald stock, amoiintlng to $461,600 at par of preferred stock, 
In addition to that set ont hereinbefore. In view of the fact that in the 
statettients hereinbefore made as to earnlngs of the P. Lorillard Company 
there Is Included ouly such part of the earnlngs of the présent P. Lorillard 
Company as accrued to the proportion of its stock held by the American To- 
bacco Company, tliis increase of preferred stock would Increase proportion- 
ately the profits of the P. Lorillard Company, and does not dérange any of the 
figures hereinbefore glven, or given in any of the exhibits hereto and here- 
Ihafter referred to. 

(2) 

.American Snuff Company manufactures and sells a brand of snuff called 
"Garrett," whlch has a large sale in the Southern and Southwestern sections 
of the country. Origlnally thls braad was manufactured at Yorklyn, Del., 
and in part packed in Philadelphia. Several years aga American Snufî Com- 
pany determlned, on account of freight rate conditions, to manufacture this 
brand at Clarksville, Tenn., and to pack it at Memphls, Tenn., and that the 
faetories at Yorklyn, Del., should be given up to the manufacture of other 
brands. It has yet, though, been unable to produce In Clai'ksville, Tenn., 
gpods slmilar to the goods heretofore and now made by it at Yorklyn, Del., 
^ithough the experlment is still in progress, and with hope of success. Under 
the plan hereinbefore outllned, the brand "Garrett" snufC Is allotted to Amer- 
ican Snuff Company, and the factories, other than one factory at Yorklyn, 
I?el., are allotted to George W. Helme Company. Your petltioners pray that 
in, the approval and adoption by this court of this plan, American SnufC Com- 
pany and George W. Helme Company be permitted to manufacture hrands the 
one for the other, for a period not exceeding one year from March 1, 1912, 
each Company paying to the other, as considération for such manufacture, 
the cost thereof plus 5 per cent. The necessity of paying 5 per cent, above 
cost is sufflcient inducement to each company to manufacture its own goods 
as soon as American SnufC Company is able to manufacture "Garrett" snufC 
of the requlsite character and klnd in its Clarksville factory, thus leavlng 
the Yorklyn factories, other than No, 5, for the manufacture by the George 
W. Helme Company of its own brands. 

This court, having heard the parties as directed by the Suprême Court of 
the United States, it is further ascertained and determlned, and 

Ordered, adjudged, and decreed that said plan herelnabove set forth is a 
plan or method whlch, taken with the Injunctlve provisions hereinafter set 
forth, will dissolve the combination heretofore adjudged to be illégal In this 
cause, and will recreate ont of the éléments now composing.it a new condi- 
tion whlch will be honestly in harmony with, and not répugnant to, the law, 
and without unnecessary injury to the publie or the rights of private prop- 
erty. 

. It is further ordered, adjudged, and decreed that the said plan as here- 
lnabove set forth be, and It Is hereby, approved by this court, and the de- 
fendants herein are respectively directed to proceed forthwith to carry the 
same into effeet. 

The necessities of the situation In the Judgment of this court requlrlng the 
extension of the period for carrylng Into exécution sald plan to a further 
tlme not to exceed 60 days from December 30, 1911, 

. 'It Is further ordered, adjudged, and decreed that the défendants be al- 
lowed untfl Febniary 28, lïll2," to carry said plan hito exécution. 

It is further ordered, adjudged, and decreed that the défendants, their 
offlcers, directors, servants, agents, and employés be, and they are hereby, 
severally enjoined and restrained as foUows : 

From continuing or carrylng Into further efCect the combination adjudged 
illégal in this cause, and from entering into or forming any like combination 
or conspiraey, the effeet of whlch Is or will be to restrain commerce in 
tôhacco or its products, or in articles used in connection with the manu- 
fstcture and tràde in tobacco and its products, among the states or In the 
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territories or with foreign nations, or to prolong the unlawful monopoly of 
such commerce obtained and possessed by the défendants, as adjudged herein, 
in violation of the act of Congress approved July 2, 1890, either: 

1. By causing the conveyance of the factories, plants, brands, or business 
of any of the 14 corporations among whlch the properties and buslnesses now 
In the eombination are to be distributed, to wit: ïhe American Tobacco Com- 
pany, LIggett & Myers Tobacco Company, P. Tjorlllard Company, American 
SnufC Company, George \V. Helme Company, Weyman & Braton Company, 
R. J. Reynolds Tobacco Company, Britlsh-American Tobacco Company, Làm- 
ited, Porto Rican-American Tobacco Company, MâcAndrews & Forbes Com- 
pany, J. S. Young Company, the Conley Foil Company, the Johnston Tin Foil 
& Métal 'Company, and United Cigar Stores Company, to any other of said 
corporations ; by placing the stocks of any one or more of said corporations 
in the hands of voting trustées, or controlling the voting power of such stocks 
by any similar device; or 

2. By making any express or implied agreement or arrangement together 
or one wlth another like those adjudged illégal in this cause, relative to 
the control or management of any of said 14 corporations, or the price or 
terms of purchase, or of sale, of tobacco or any of its products, or the 
supplies or other products dealt with in connection with the tobacco busi- 
ness, or relative to the purchase, sale, transportation, or manufacture of 
tobacco, or its products or supplies, or other products dealt wlth as afore- 
said, by any of the parties hereto, which will hâve a like effeet in restraint 
of commerce among the states, in the territories, and with foreign nations 
to that of the eombination, the. opération of which Is enjoined in this cause; 
or by making any agreement or arrangement of any klnd with any other of 
such corporations under which trade or business is apportioned between such 
corporations, in respect either to customers or localities. 

3. By any of said 14 corporations retaining or employlng the same clérical 
organization, or keeping the sam"e office or offices, as any other of said cor- 
porations. 

4. By any of said 14 corporations retaining or holding capital stock in 
any other corporation any part of whose stock Is also retalned and held by 
any other of said corporations; provided, however, that this prohibition shall 
not apply tp the holding by the Porto Rican-American Tobacco Company and 
American Cigar Company of stock in Porto Rican Leaf Tobacco Company, 
nor shall it apply to the holding of stock of the National SnufC Company, 
Limited, by Weyman & Bruton Company and British-Americàn Tobacco Com- 
pany, Limited. 

5. By any of said 14 corporations doing business directly or indirectly under 
any other than its own corporate name or the name of a subsidiary cor- 
poration controlled by it; provided, however, that in case of a subsidiary 
corporation the controlling corporation shall cause the products of such sub- 
sidiary corporation, which are sold in the United States and bear the name 
of the manufacturer, to bear also a statement indicating the fact of such 
control. 

6. By any of said 14 corporations refusing to sell to any jobber any brand 
of any tobacco product manufactured by it, except upon condition that such 
jobber shall purchase from the vendor some other brand or product also 
manufactured and sold by it; provided, however, that this prohibition shall 
not be construed to apply to what are known as "eombination orders," under 
which some brand or product may be offered to a jobber or dealer at a re- 
duced price, on condition that he purchase a given quantlty of some other 
brand or product. 

It is further ordered, adjudged, and decreed that, during a period of flve 
years from the date hereof, each of said 14 corporations hereinbefore named, 
Its officers, dlreetors, agents, servants, and employés, are hereby enjoined and 
restralned as follows : 

1. None of the said 14 corporations shall hâve any officer or director who 
Is also au officer or director in any other of said corporations. 

2. None of said 14 corporations shall retaln or employ the same agent or 
agents for the purchase in the United States of tobacco leaf or other raw 
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material, or for the sale In the United States of tobacco or other products, 
as that crf any other of sald corporations. 

3. None of sald 14 corporations shall directly or indlrectly acquire any 
stock In any other of sald corporations, or purehase or acquire any of the 
factorles, plants, brands, or business of any other of sald corporations, or 
make loans or otherwise extend financlal ald to any other of sald corporations. 

The provisions of thls decree shall apply only to trade and commerce in 
or between the several states and terrltorles and the District of Columbla 
and trade and commerce between the United States and forelgn nations. 

It Is further ordered, adjudged, and decreed that Britlsh-American Tobacco 
Company, Limited, and the Impérial Tobacco Company (of Great Britaln and 
Ireland), Limited, shall not act as agent for each other, nor employ a common 
agent, for the purehase of leaf tobacco In the United States, and neither 
of sald two companies shall unité with any of the sald 14 corporations among 
whlch the propertles and businesses now in the combinatlon are to be dis- 
trlbuted, in the employment of a common agent for the purehase of tobacco 
leaf In the United States. 

It is further ordered, adjudged, and decreed that each of the 29 indlvidual 
défendants In thls suit be enjoined and restralned from, at any time wlthln 
three years from the date of thls decree, aoquiring, ownlng, or holding, di- 
rectly or Indlrectly, any stock, or any légal or équitable Interest in any 
stock, In any one of sald 14 corporations, except Britlsh-American Tobacco 
Company, Limited, in excess of the amount to which he wlll be entltled under 
the provisions of the plan when the same shall hâve been carrled out as 
proposed as the présent owner of the amount of stocks In sald several com- 
panies shown by the affldavlts of sald several défendants flled herein on the 
16th day of November, 1911 ; provided, however, that any of sald défendants 
may, notwithstanding thls prohibition, acquire from any other orothers of 
sald défendants, or In case of death from thelr estâtes, any of the stock 
held by such other défendant or défendants In any of sald corporations. 

It is further ordered, adjudged, and decreed that the new companies whose 
organlzation Is provided for In the plan herelnabove set forth, to wlt, Llggett 
& Myers Tobacco Company, P. Lorlllard Company, George W. Helme Company, 
Weyman & Bruton Company, and J. S. Young Company, shall, after their 
formation and by appropriate proceedlng, be made parties défendant to this 
cause, and subject to the provisions of thls decree, and bound by the injunc- 
tlons herein granted. 

It is further ordered, adjudged, and decreed that any party hereto may 
make application to the court for such orders and directions as may be nec- 
essary or proper In relation to the carrylng out of sald plan and the provisions 
of this decree. 

It is further ordered, adjudged, and decreed that the costs of this action 
shall be pald by the défendants other than R. P. Richardson, Jr., & Co., In- 
eorporated, as to whom the suit has heretofore been dlsmlssed, and the pay- 
ment by the défendant the American Tobacco Company of the reasonable 
costs and counsel fées of the commlttees organlzed for the protection of the 
6 per cent, bonds, 4 per cent, bonds, and preferred stock of the American To- 
bacco Company, ,1s hereby approved. 

It Is further ordered, adjudged, and decreed that the défendants the Amer- 
ican Tobacco Company, MacAndrews & Forbes Company, American SnufC Com- 
pany, and each of them, and their and each o-f thelr offleers, directors, serv- 
ants, agents, and employés, be severally enjoined and restralned as m sald 
plan set forth, from voting stocks, exercising Influence or control over other 
companies, or gaining possession of other companies through the use of se- 
curlties temporarlly held by them, respectively, under sald plan, In each and 
every case in which it Is provided In and by the sald plan that any of sald 
three last named défendants shall be so enjoined. 

It Is further ordered, adjudged, and decreed that such books and papers of 
the défendants the American Tobacco Company and S. Anargyros, or elther 
of them, as relate to the suit of Ludlngton Cigarette Machine Company v. S. 
Anargyros and the American Tobacco Company, or the subject-matter there- 
of, or any part thereof, be preserved by the sald défendants, respectively, un- 
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tu after the accounting, if any, shall take place in said suit, and said suit 
be finally determined and ended. 

It is furtlier ordered, adjudged, and decreed that Jurisdictlon of this cause 
is retained by this court for the purpose of making such other and further 
orders and decrees, if any, as may beeome neeessary for earrying eut the 
mandate of the Suprême Court E. Heney Lacombe, 

November 16, 1911. Circuit Judge. 

Alfeed C. Coxe, 

Circuit Judge. 
H. G. Waed, 

Circuit Judge. 
Walteb C. Noyés, 

Circuit Judge. 



UNITED STATES v. FORTT BARRELS AND TWENTY KEGS OF 

COCA-COLA. 

(District Court, E. D. Tennessee, S. D. April 6, 1911.) 

1. Food (§ 5*) — Food and Dbugs Act — Consteuction — "Adultebated" — 

"Added." 

Under the food and drugs act (Act June 30, 1906, c. 3915, §§ 7, 8, 34 
Stat. 769, 771 [U. S. Comp. St. Supp. 1909, pp. 1190, 1191]), an article of 
food other than confectionery is not deemed to be adulterated merely 
because it contalns a poisonous or deleterious ingrédient unless such in- 
grédient has been "added" ; that Is, unless It is forelgn to the natural or 
normal composition of the article. 

[Ed. Note. — For other cases, see Food, Cent. DIg. S 1 ; Dec. Dig. § 5.* 
For other définitions, see Words and Phrases, vol. 1, pp. 174, 175; 
210-212.] 

2. Food (g 5*) — Food and Detjgs Act — "Adulterated" — Coca-Cola. 

Evidence li^ld to establish withciit contradiction that the name "Coca- 
Cola" is a trade-name, which has for many years been given by the manu- 
facturer to a food product, and registered as a trade-mark ; that such 
product is an artifleial compound used in the préparation of beverages, 
consisting of a sweet syrup having for one of its essential ingrédients 
cafïeine, which is prescribed in definite proportions in the formula under 
which the compound has been manufactured for many years ; that the 
compound, as made under such formula, has been extensively adver- 
tised, and has beeome well known to the trade and to consumers under 
such trade-mark name ; and that no other article of food or beverage has 
been manufactured or sold under such name. Hold, that under such 
facts and the provision of the food and drugs act (Act June 30, 1906, c. 
3915, § 8, 34 Stat. 771 [U. S. Comp. St. Supp. 1909, p. 1191]) that mixtures 
or compounds known under their own distinctive names and not an imi- 
tation sold under the distinctive name of another article, if the name is 
acconipanied by a statement of the place of manufacture, shall not be 
deemed adulterated or misbranded uuless they contain some added poi- 
sonous or deleterious ingrédient, a shipment of Coca-Cola labeled as re- 
quired by such provision was not subject to condemnation as an adulter- 
ated article because of the présence of cafCeine as one of its ingrédients, 
even though such ingrédient be deemed poisonous or deleterious. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

3. Food (§ 5*) — Food and Deugs Act— "Misbeanded." 

Nor, for like reasons, can such article, sa long known and sold under 
its trade-name of "Coca-Cola," be deemed misbranded withln the meaning 
of the statute because it does not contain any material élément derived 
from the leaves of the coca plant, 

[Ed. Note.— For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. § 5.*] 

*For other cases see same topic & § NUMBsn in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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4. Fooi) (§ 5*) — Food and Dbugs Act — Consteuction — "Misbeandinq" — 
"Adtjlterated." 

The provision ot the food and drugs act (Aet June 30, 1906, c. 8915, § 8, 
34 Stat. 771 [U. S. Ctomp. St. Supp. 1909, p. 1191]) that a mixture or com- 
poimd known as an article of food under Its own dlstinctlve name and 
not an Imitation sold under tlie distinctive name of another article, if 
the nàme Is aceompanied by a statement of the place of manufacture, 
shall not be deemed adulterated or misbranded unless It contains soiiie 
àdfled polsonous or deletericTis Ingrédient, protects such an article f rom 
the charge of misbraadlng only In so far as any statement or suggestion 
contalaed in the name itself is concerned, and does not prevent its con- 
demnatlon as misbranded, if. In addition to such distinctive name, the 
label contains other misleading statenients, designs, or devices. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 5; Dec. Dlg. § 5.* 
What constltutes a violation of pure food régulations, see note to Brina 
V. United States, 105 G. C. A. 559.] 

Libel by the United States for condemhation of 40 barrels and 
20 kegs of Coca-Cola, the Coca-Cola Company, clairaant. On motion 
by claimant for directed verdict. Sustained in part. 

A libel for condemnation was flled In the name of the United States of 
Amerieà by the Uoited States Attorney under section 10 of the Food & Drugs 
Act of Jïine 30, 1906, c. 3915, 84 Stàt. 771 (U. S. Comp. St. Supp. 1909, p. 1193), 
for the Selzure for confiscation of forty barrels and twenty kegs of a food 
product labeled "Coca-Cola," alleged to be adulterated and misbranded under 
the said Food & Drugs Aet, whlch the Coca-Cola Company of Atlanta, Geor- 
gla, had caused to be transported for sale by an Interstate carrier f rom At- 
lanta, Gedr^Ia, to Chattanooga, Tennessee, consigned to the Caca-Cola Bottling 
Works; for the use of itself and other persons, and which then remained ia 
the original unbroken packages In Chattanooga, Tennessee. An amended libel 
was subsequently flled. 

The original and amended libels alleged that said food product was adul- 
terated, under the Food & Drugs Act In this: (a) That it contained an added 
ingrédient, caffeinç, vvhich was a polsonous ingrédient and mlght render said 
food pro^jiçt InJurioTis to health ; (b) that it contained an added ingrédient, 
cafCeine, whlch was a deleterlous ingrédient and might render said food prod- 
uct injurious to health; and (c) that said food product had been mixed, 
colored, cciated or stained by the use of caramel and other coloring and fla- 
voring substances, whereby damage or Inferiority of said food product was 
concealed. 

The lljjèlg further alleged that said food product was misbranded under the 
Food & Drugs Aet In this: (1) that the label on each package contained the 
statement "Delicious and Refreshing Coca-Cola," the expression "Coca-Cola" 
thus employed being a représentation of the présence in said food product 
of the substances coca and cola, substances known under their own distinctive 
names ; whereas said food product contained no coca and llttle, if any, cola, 
and said fcrod product was therefore an imitation of the articles or sub- 
stances coca and cola, and offered for sale under the distinctive names of 
said two substances, and said statement was a false and misleading statement 
regarding the ingrédients and substances contained in said food product; 
and (2) that the label on each package also had a pictorial design of coca 
leaves and cola nuts, being a suggestion and représentation of the présence 
in said food produqt of both coca, the leaves of the coca plant, and cola, the 
nut or fruit of the cola plant, when In truth said food product did not con- 
tain any coca, and littlè, If any, cola, In Its composition, and said pictorial 
design was thus a false and misleading design regarding the ingrédients and 
substances contalined in said product. 

After selzu!-^ of the food product the Coca-Cola Company Intervened as its 
claimant and flled answers to the original and amended libels in whlch it ad- 
mitted pue shipmeut and labellng of the food product Coca-Cola as alleiged. 

•yor other ça^es see aame topic & i itombeb in Dec. & Am. Digs. 1907 to date, & Rep r Indexes 
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It further admitted that one of thé Ingrédients contalned in sald Coca-Cola 
was a small proportion of caffelne. but denied that as contalned In sald product 
It was a deleterlous Ingrédient or rendered the produit Injurions to health, 
and further denied that It was an "added Ingrédient" ; and averred that sald 
Coca-Cola was a mixture or compound of whlch caffelne was an essential con- 
stituent, whose présence dld not constitute an adultération under the Food 
& Drugs Act. Tt further admitted that sald product dld not contaln the chief 
active prlnclple of coca leaves, but denied that the name was Intended to indi- 
cate that It dld contaln sald prlnclple, and denied that the name Coca-Cola was 
a représentation of the présence of the substances coca and cola, or that there 
were substances known as coca and cola, but averred that It did contaln 
certain éléments or substances derived from coca leaves and cola nuts, and 
that no valuable constituent under the formula of Cola-Cola had been ab- 
stracted from the compound. It further aveiTed that the name Coca-Cola 
as contalned on the labels was a reproduction or facslmlle of the registered 
trade-mark under whlch sald product had been made and sold for more than 
twenty years ; that sald product was a mixture or compound whlch had been 
wldely and generally known under the aforesald name, whlch was Its own 
dlstlnctlve name, and an arbltrary and fanelful name clearly dlstlngulshing 
It from any other food product, mixture or compound ; and that the name 
was accompanied on the labels wlth a statement at the places wherc It was 
manufactured or produced; that it dld not contaln any added . poisonous or 
deleterlous Ingrédient, and was not an imitation of or offered for sale under 
the dlstlnctlve name of any othep article. Ail other allégations as to the al- 
leged adultération or mlsbrandlng of the food product were denied. 

The clalmant havlng demanded a trial by jury of the Issues of fact Jolned 
In the case, a trial was had before the court and Jury. At the conclusion of 
ail the évidence the clalmant moved the court for peremptory instructions to 
the jury to return a verdict In Its favor. 

Pritchard & Sizer, Williams & Lancaster, Brown & Spurlock, 
Candler, Thomson & Hirsch, and R. B. Cooke, for the motion. 

J. B. Cox, U. S. Atty., and W. B. Miller, Sp. Asst. Atty. Gen., op- 
posed. 

SANFORD, District Judge. 1. The chief question in this case 
arises under the allégations of the Government 's libel that the food 
product Coca-Cola, which it seeks to condemn, is adulterated in that 
it contains "an added ingrédient, caffeine," which is alleged to be a 
poisonous and deleterlous ingrédient that may render such food prod- 
uct injurious to health. 

[1] Assuming, for the pûrpose of determining this motion, that if 
the caffeine, which is admittedly contalned in the Coca-Cola in the pro- 
portion of about one and one-fifth grains to each fluid ounce of the 
syrup, is an "added" ingrédient within the meaning of the Food & 
Drugs Act, there is such conflict in the évidence as to whether it is 
a deleterlous ingrédient which may cause injury to the health, that 
the question of its qualities and effect should be submitted to the jury 
for détermination, as a question of fact and not of law, the {)relini- 
inary question arises, whether, upon the undisputed évidence in this 
case, it can be deemed an "added" ingrédient to the Coca-Cola within 
the mèaning of the Food & Drugs Act, so that its présence can in any 
event cause an adultération of that article within the meaning of the 
Act. 

The material provisions of the Act, in so far as they bear upon 
this question, are as follows: 

By section 6 it is provided that the term "food," as used therein, 
shall include ail articles ùsed for food, drink, confectionery or con- 

191 F.— 2S 
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diment by man or other animais, whether simple, mixed or compound. 

By section 1 it îs provided that confectionery shall be deemed to be 
adulterated if it contain any "minerai substance or poisonous color 
or flavor, or other ingrédient deleterious or detrimental to health''; 
and that an article of food shall be deemed to be adulterated "if it 
contain any added poisonous or other added deleterious ingrédient 
which may render such article injurions to health." 

By section 8 it is provided that an article of food shall be deemed 
to be misbranded "if the package containing it or its label shall bear 
any statement, design or device regarding the ingrédients or the sub- 
stances contained therein, which statement, design or device shall be 
false or misleading in any particular ; Provided, That an article of 
food which does not contain any added poisonous or deleterious in- 
grédients shall not be deemed to be adulterated or misbranded in the 
following cases : First. In the case of mixtures or compounds which 
may be now or from time to time hereafter known as articles of food, 
under their own distinctive names, and not an. imitation of or offered 
for sale under the distinctive name of another article, if the name be 
accompanied on the same label or brand with a statement of the place 
where said article has been manufactured or produced"; and "pro- 
vided further, that nothing in this Act shall be construed as requir- 
ing or compelling proprietors or manufacturers of proprietary foods 
which contain no unwholesome added ingrédient to disclose their 
trade formulas, except in so far as the provisions of this Act may 
require to secure freedom from adultération or misbranding." 

And by section 11 it is provided that if it shall appear to the Sec- 
retary of Agriculture upon examination of samples, "that any article 
of food or drug offered to be imported into the United States is adul- 
terated or misbranded within the meaning of this Act, or is otherwise 
dangerous to the health of the people.of the United States" such ar- 
ticle shall be refused admission. 

In determining the meaning and effect of thèse provisions of the 
Act, I hâve been greatly aided by the argument of counsel for both 
parties, who hâve clearly and forcibly stated their respective conten- 
tions, and who hâve conducted the case throughout with signal ability, 
learning and effectiveness. 

Comparing then thèse several provisions of the Act, so as to give 
each its reasonable and just meaning, consistently with each other and 
in accordance with the gênerai purpose of the Act, I am constrained 
to conclude that the use of the word "added" as applied to poisonous 
and deleterious ingrédients in articles of food other than confection- 
ery, 'n sections 7 and 8 of the Act, cannot be regarded as meaningless ; 
and that, by contrast with the provision in section 8 that confectionery, 
which is Usually a artificial compound, shall be deemed to be adul- 
terated if it contain any "ingrédient deleterious or detrimental to 
health," and with the provision in section 11 that admission may be 
refused to any food or drug offered to be imported into the United 
States if it be adulterated or misbranded within the meaning of the 
Act or "otherwise dangerous to the health of the people of the United 
States," it was intended to provide by sections 7 and 8 that any ar- 
ticles of food manufactured and sold in this country in Interstate com- 



UNITED STATES V. FOKTT BARRELS, ETC., OF COCA-COLA 435 

merce should not be deemed to be adulterated merely because it 
contained a poisonous or deleterious ingrédient, except in the case of 
confectionery, but that ail other articles of food whether simple or 
compound, were not to be deemed adulterated on account of the prés- 
ence of a poisonous or deleterious ingrédient unless such ingrédient 
was "added" to the article of food in question, that is, was an ingrédi- 
ent foreign to its natural or normal constituency ; and that this distinc- 
tion applies, by the spécifie provisions of section 8, to compound articles 
of food known under their own distinctive names, not an imitation or 
ofïered for sale under the distinctive name of any other article, and 
properly labeled as to the place of manufacture. Thus a natural article 
of food, for example, coffee, cannot be deemed adulterated, even al- 
though the average cup contains a larger amount of caffeine than an 
ordinary drink of Coca-Cola, and even if caffeine may properly be 
regarded as a deleterious ingrédient injurious to health, since such 
caffeine is clearly not an added ingrédient to the coffee, foreign to its 
composition, but is one of the essential ingrédients naturally and nor- 
ma-lly entering into its composition. So an article of food which is not 
sold under a distinctive trade name but under a well recognized name 
that has acquired a distinct meaning in gênerai popnlar usage, as for 
example, sausage, cannot be deemed adulterated within the meaning 
of the Act, however deleterious to health some of its normal ingrédi- 
ents may be, provided that as manufactured and sold it does not con- 
tain any other poisonous or deleterious ingrédients, added to its normal 
and customary constituents. And so, likewise, I think it is clear from 
the provisions of the Act that a compound article of food which is 
manufactured and sold under its own distinctive name and properly 
labeled, with whose qualities and effect the public has become famil- 
iar, and for which they see fit to buy it, is not to be deemed adulter- 
ated within the meaning of the act, provided that when manufactured 
and sold under this distinctive name it contains no poisonous or dele- 
terious ingrédients in addition to its normal and customary constituents, 
as it has been habitually and regularly manufactured and sold to the 
public under such distinctive name; although, of course, if it were 
attempted to add to an article of food thus sold under its distinctive 
name another ingrédient which it had not regularly and habitually 
contained under the distinctive name under which it had been sold 
to the public, and such added ingrédient were poisonous or deleterious 
it would thereby become subject to condemnation under the provi- 
sions of the Act. 

To hold otherwise would, in my opinion, render the word "added" 
as repeatedly used in the Act in connection with poisonous and dele- 
terious ingrédients, entirely meaningless, and would involve an ir- 
reconçilable contradiction in the clauses of the Act in which it is ex- 
pressly provided that a mixture or compound known as an article of 
food under its own distinctive name, not an imitation of or offered for 
sale under the distinctive name of another article of food, and not 
containing any "added" poisonous or deleterious ingrédient, shall not 
be deemed to be adulterated. The conclusion is, to my mind, unavoid- 
able, that by the use of this language Congress intended to provide 
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that a compound article of food thus known, labeled and sold under 
its own distinctive name, should be assimilated to a natural product 
and not be deemed to be adulterated, whatever the character of its 
ingrédients, if it contained no ingrédients other than those habitually 
and regularly entering into it as constituants under the f orm and with 
the characteristics with which it had acquired its distinctive name and 
become known to the public. In this case, as in the case of a natural 
food product, if the article is sold under the same distinctive name, 
with the same constituents and with the addition of no other ingrédi- 
ents whatever, the public in purchasing the article is not deceived — ■ 
as it would be if an essential constituent ingrédient were left out — 
but on the contrary obtains exactly the article which it has been ac- 
customed to buy under this distinctive name, and which possesses ex- 
actly the qualities and produces exactly the effect which renders it 
in the mind of the public a désirable article of consumption, without 
addition, change or adultération. And while it is true that a pur- 
chasef of Coca-Cola, for example, may not know either that it con- 
tains; caffeine at ail or the actual quantity of caffeine that it contains, 
the same thing may be true of the purchaser of coffee, or of other 
natural foods containing poisonous or deleterious ingrédients. How- 
ever, in the one case, as in the othe.r, the purchaser obtains the article 
which he desires in its entire inakeup and composition, without ad- 
dition or subtraction, and without the addition of any deleterious in- 
grédient with whose effect he is unaccustomed and which he does 
not désire. In short, in the one case, as in the other, the public ob- 
tains without déception exactly the article which it wishes to buy, 
producing the effect which it desires ; and in the one case, as well 
as in the other, I think the article cannot be properly said to be adul- 
terated within the meaning of the Food & Drugs Act, and the plainly 
expressed intention of Congress on this subject. 

To hold otherwise, in my opinion, would be beyond the province of 
the court and an attempt to reach by judicial construction a supposed 
evil in the composition of articles of food sold under their distinctive 
names, which, if a remedy be required, can only properly be obtained 
by législation. It is well settled that the function of the court in the 
enforcement of a statute is limited to the ascertainment of the légis- 
lative intent as expressed in the Act, and cannot extend to either lég- 
islation or amendment; and that considérations of apparent hard- 
ship will not justify a strained interprétation of the law as written. 
The question therefore as to whether the act as drawn is lacking in 
essential provisions for the protection of the public health in failing 
to provide that other articles of food, as well as confectionery, shall 
be deemed adulterated if they contain any ingrédient deleterious or 
detrimental to health, is clearly a législative question which it is not 
within the province of the court to détermine. 

[2] Applying the Act as thus construed to the undisputed facts in 
évidence, I find, the facts established, without any contradictory évi- 
dence, to be : That the name "Coca-Cola" is a trade name which has 
for many years been given by the manufacturer to the food product 
in question, and upon which name a trade-mark was many years 
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ago obtained ; that this food product is an artificial compound used 
in the préparation of beverages, consisting of a sweet syrup, colored 
with caramel, with some phosphoric acid, lemon juice and other minor 
ingrédients, with perhaps some ingrédients or qualities derived from 
the coca leaves and cola nuts which are used to a certain extent in 
its préparation, after being subjected to a process by which the co- 
caine and certain other ingrédients are extracted, and also containing 
as an essential ingrédient of the compound, caffeine, obtained in the 
main by chemical extraction from théine ; that this compound has 
been for many years manufactured under a formula prescribing cer- 
tain definite proportions of such caffeine as one of its essential in- 
grédients; that for many years as so manufactured and sold it has 
regularly and habitually contained the same approximate_ amount of 
caffeine, being about one and one-fifth grains to each fluid ounce of 
the syrup, although slightly less caffeine is contained in the syrup 
prepared for use in bottles than in that prepared for use at soda foun- 
tains, and although the percentage of caffeine in each individual con- 
tainer may vary slightly owing to process of manufacture employed, the 
average caffeine content being, however, substantially as above stated ; 
that for many years this compound containing such caffeine has been 
sold under this trade mark name of "Coca-Cola," has been extensively 
advertised under this name, and has under this name become generally 
known to the trade and to consumers in the United States ; that no 
other article of food or beverage has been either manufactured or sokl 
under the name of "Coca-Cola" ; that it imitâtes no other article and is 
not sold under the distinctive name of any other article and that this 
name distinguishes this particular product from ail other beverages and 
articles and clearly identifies it as a particular kind and brand of bev- 
erage made by its manufacturer and sold under this name, and distin- 
guishes it from ail other beverages or food products manufactured and 
sold by other persons. 

I therefore find, as a conclusion of law, from thèse facts, that the 
name "Coca-Cola" is and was at the time this libel was filed a distinc- 
tive name which clearly distinguishes this particular compound from 
any other food product ; and I further find from the undisputed facts 
in évidence that the "Coca-Cola" sought to be condemned in this case is 
and was when the libel was filed a compound known as an article of 
food under its own distinctive name ; that it is and was not an imita- 
tion of or offered for sale under the distinctive name of any other ar- 
ticle ; that the name on the label is and was accompanied with a state- 
ment of the places where the article was manufactured ; and that the 
caffeine which it contained is and was not an "added" ingrédient with- 
in the meanîng of the Food and Drugs Act, but is and was a usual and 
normal constituent of the article that had been and was known to the 
public under the distinctive name of "Coca-Cola." And I therefore 
conclude that as a matter of law the Coca-Cola in question is not to be 
deemed as adulterated by the présence of caffeine as an "added" in- 
grédient within the true intent and meaning of the Act. 

The conclusion thus reached is strengthened by a considération of the 
pleadings in this case. In thç libel it is alleged that the food product 
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"Coca-Gola" which it was sought to condemn is adulterated in that it 
contained an "added" ingrédient caffeine, which was and is both poi- 
sonous and deleterious.- Yet the entire proof unquestionably shows 
that the caffeine contained in the article "Coca-Cola" is one of its reg- 
ular, habituai and essential constituents, and that without its présence, 
that is, if it were de-caffeinized, so to speak, the product would lack 
one of its essential éléments and fail to produce upon the consumers a 
characteristic if not the most characteristic effect which is obtained 
from its use. In short Coca-Cola without caffeine would not be Coca- 
Cola as it is known to the public and would not produce the effect 
which the Coca-Cola bought by the public under that name produces, 
and if it were sold as "Coca-Cola" without containing caffeine the pub- 
lic buying it under this name would be in f act deceived. 

The Government's contention then, under the proof, leads to this — 
there being, it is to be observed, no issue raised in the pleadings as to 
the amount of the caffeine contained — that an entire compound con- 
taining a certain ingrédient, which is one of its essential ingrédients, 
and without which the compound would lose its characteristic quali- 
fies, is, as an entire compound, to be deemed adulterated because it 
contains such ingrédient, on the theory that such ingrédient is added 
to the compound, as distinguished from being contained in it as an es- 
sential constituent of the entire compound. It is difficult to see, how- 
ever, how any part which is an essential of an entire article, and with- 
out which the entire article would not exist, can be properly deemed to 
be added to the entire article, or in short, to be added to or adulterate 
itself. 

The case would be différent, of course, if the libel alleged that 
any other constituent élément of the compound as for example the 
syrup, was sold as syrup, and in fact adulterated with caffeine. That, 
however, is not this case. The libel specifically allèges that the food 
product "Coca-Cola" is adulterated by the addition of caffeine, and 
the proof unquestionably shows that the caffeine is not an addition to 
this compound, but is one of its essential and normal ingrédients un- 
der the distinctive name under which it has been sold and is known 
to the public. 

It results that in so far as the libel charges that Coca-Cola is adul- 
terated because it contains caffeine as an added ingrédient the claim- 
ant's motion for peremptory instructions must be sustained. 

[3] 2. It is also alleged in the libel that the name "Coca-Cola" as 
used on the label suggests and represents the présence in this food 
product of coca, meaning the leaves of the coca plant, and that this 
product does not in fact contain any coca in its composition, thereby 
constituting a false and misleading statement regarding the infrredients 
and substances contained in the "Coca-Cola." Assuming, for the pur- 
poses of determining this motion that there may be a disputed ques- 
tion of fact as to whether the use of the word "coca" in the name con- 
tained upon the label is to be regarded intrinsically and originally as a 
statement or suggestion of the présence in the product of the leaves 
of the coca plant or of some material élément or quality derived there- 
f rom, and further assuming that there may be a conflict in the evi- 
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dence as to whether or not there is contained in "Coca-Cola" an} por- 
tion of the leaves of the coca plant or any substance or quality derived 
theref rom to any material degree, the preliminary question arises as to 
whether, upon the other undisputed facts in évidence, thèse issues of 
fact shall be submitted to the jury for their détermination, as questions 
of fact, or whether under the other undisputed évidence in the case, 
thèse allégations, if true, are, as a matter of law, immaterial. 

Without stating my reasons in détail it is sufficient at this time to 
say that after careful considération of the question I hâve, for reasons 
directly analogous to those which< determined my conclusions in référ- 
ence to the adultération of an article sold under the distinctive name, 
concluded that it was the intention of Congress' to provide that where 
a compound article of food was known under its own distinctive name, 
was not an imitation of any other article of food or sold under the dis- 
tinctive name of any other article, was properly labeled as to the place 
of manufacture, and contained no "added" poisonous or deleterious 
ingrédient, it should not be deemed misbranded within the meaning of 
the Food & Drugs Act in so far as any statement or suggestion con- 
tained in the name itself is concerned. To hold otherwise would, in 
my opinion, involve an absolute and irreconcilable contradiction be- 
tween the several clauses in section 8 of the Act, and would render 
meaningless the express provision of that section that a compound 
known as an article of food under its own distinctive name, not an im- 
itation of or ofïered for sale under the distinctive name of another ar- 
ticle, properly labeled with the place of manufacture, and not contain- 
ing any added poisonous or deleterious ingrédients, shall not be deemed 
to be misbranded. Obviously if the article contains the same constitu- 
ents as those normally and regularly contained under the distinctive 
name under which it is sold and under which it is known to the pub- 
lic, the distinctive name indicating this distinctive article, is not mis- 
leading, but on the contrary serves to directly inform the public that it 
is the spécifie article which the public knov/s under that name and de- 
sires to buy. 

It results from the fact hereinbefore found from the undisputed 
évidence that in so far as the libel charges the misbranding of the 
Coca-Cola by reason of any false statement or suggestion contained in 
the name itself, the claimant's motion for peremptory instructions must 
be sustained. 

3. It also results from what has been heretofore stated, that in so 
far as the libel charges that the Coca-Cola is misbranded because of 
being an imitation of or offered for sale under the distinctive name of 
another article, in the entire absence of évidence to show that this is 
the case, the claimant's motion for peremptory instructions in so far 
as this charge of the libel is concerned must also be sustained. 

4. With référence to the charge that the Coca-Cola was misbranded 
by reason of being mixed, colored or stained by the use of coloring 
substance whereby damage or inferiority of the mixture was concealed, 
without expressing any opinion upon the weight of the évidence, I am 
of the opinion that the évidence is not so undisputed as to constitute 
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the solution of this question a mère matter of lavv, but that this ques- 
tion sliould be left to the jury under the issues raised by the pleadings. 

[4] So far, therefore, as this charge in the libel is concerned claim- 
ant's motion must be overruled. 

5. As to the charge in the hbel that the pictorial design of coca 
leaves pn the labels is misleading in that it represents and suggests 
the présence of the substance coca in the "Coca-Cola" product I hâve 
had great difficulty. While it is apparently true that under the pro- 
vision of the Act heretofore quoted that no compound food product 
sold under its own distinctive name shall be deemed to be misbranded, 
when it contains no added poisonous or deleterious ingrédient and is - 
otherwise sold and labeled in accordance with the Act, it would ap- 
parently foUow, as a matter of the strict letter of the law, that in the 
absence of any added poisonous or deleterious ingrédient, a product 
thus sold under its distinctive name cannot be deemed misbranded upon 
any ground. I hâve concluded however, that giving a f air and reasona- 
ble construction to the somewhat conflicting provisions of the Act, it 
was only intended to protect an article sold under its distinctive name 
f rom the charge of misbranding in so far as any statement or sugges- 
tion contained in the name itself is concerned, and that it was not in- 
tended to prevent the condemnation of the article as misbranded, even 
though sold under its own disiinctive name, if in addition to such dis- 
tinctive name the label contains other misleading statements, designs 
or devices. Without expressing any opinion as to whether the pictorial 
design on the label in question is misleading in any particular as to the 
présence of coca leaves or any ingrédient or quality derived therefrom, 
I am of the opinion that under the évidence in the case this is not 
purely a question of law, but is a question of fact, which, under ail 
the évidence should be submitted to the jury for its détermination. 
Therefore in so far as the charge of misbranding based upon the pic- 
torial design of coca leaves upon the label is concerned, the claimant's 
motion for peremptory instructions will be overruled. 

To the extent hereinabove stated the claimant's motion for peremp- 
tory instructions is accordingly sustained; otherwise it is overruled. 

Thereupon the Government in open court dismissed so much of the 
libels as charged the misbranding of the Coca-Cola by reason of being 
an imitation of or offered for sale under the distinctive name of an- 
other article, or by reason of being mixed, colored, or stained by the 
use of coloring substance, whereby damage or inferiority of the mix- 
ture was concealed. The court thereupon gave the jury peremptory 
instructions to return a verdict on the remaining issues in favor of 
the claimant, which was donc, and judgment thereupon entered on this 
verdict dismissing the libels. 
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TILT V. CITIZENS' TRUST CO. et al. 
(District Court, D. New Jersey. October 30, 1911.) 

1. Bankkuptct (I 166*) — VoiDABLE Pbeferencb— NOTICE on Debtob'b Insol- 

VENCY. 

A créditer of a bankrupt who toolc security wlthln four months prior 
to the bankruptcy wlth notice of faets which would incite a man of ordi- 
nary prudence to inquiry as to tbe solvency of tlie debtor is chargeable 
wltli notice of ail facts whleh a reasonably diligent inquiry would liave 
disclosed. 

[Ed. Note. — For otber cases, see Banlcruptcy, Cent. Dlg. §§ 250-258: 
Dec. Dlg. § 166.*] 

2. Bankbuptcy (§ 303*) — Voidable Peeferencb— Notice of Insolvency. 

Evidence considered, and held to show that a bank wbich witbin four 
montlis prior to tbe bankruptcy of a lumbér eompany, and when it was 
Insalvent, took from sucb eompany a large part of its assets, includirig 
practically ail of the blUs recelvable taken by it In the course of its busi- 
ness as security for an antécédent indebtedness, without making inquiry 
as to its solvency except from the président of the eompany and its at- 
torney, had reasonable cause to believe that it was insolvent, and In- 
tended a préférence, which rendered such transfers voidable at suit of 
the bankrupt's trustée. 

[Ed. Note. — FoT other cases, see Bankruptcy, Cent. Dig. § 462; Dec. 
Dlg. S 303.*] 

8. Bankbuptcy (i 161») — Voidable Peeference— Teansfees in Execution 
DP Peiob Agreement. 

Transfer of property to a credltor by an Insolvent within four months 
prier to its bankruptcy, which would othei-wlse constitute a voidable 
préférence, are not deprived of that character by the fact that they were 
made pursuant to a prior agreement made more than four months before 
bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 263; Dec. 
Dig. § 161.*] 

In Equity. Suit by Edgar M. Tilt, trustée in bankruptcy of the 
Smith Lumber Company, against the Citizens' Trust Company and Al- 
bert D. Cheston. Decree for complainant. 

Esselstyn & Haughwout and Julius Henry Cohen, for complainant. 
Frederick W. Van Blarcom and Clifford L. Newman, for défend- 
ants. 

CROSS, District Judge. The complainant is the trustée in bank- 
ruptcy of the Smith Lumber Company, against which an involuntary 
pétition in bankruptcy was filed July 20, 1909, whereon it was ad- 
judicated a bankrupt on September 27th following. The Smith ]l,um- 
ber Company, hereaf ter called the Lumber Company, was a New York 
corporation organized in the year 1908 for the purpose of buying, 
selling, manufacturing, and dealing in lumber, and had its principal 
place of business in Paterson, in this state. The défendant the Citi- 
zens' Trust Company, hereafter called "Trust Company," is a gênerai 
banking institution carrying on its business in said city of Paterson. 
The défendant Cheston is employed by the Trust Company as an as- 
sistant to the treasurer, and has no particular interest in this contro- 

•For otiier cases see same topic & | ncmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r laûexes 
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versy, other than that lie holds in trust for the benefit of the Trust 
Company the title to certain property transferred to him by the Lum- 
ber Company within four months of its bankruptcy, which transfers 
the bill of <:omplaint allèges were made when the Lumber Company 
was insolvent and under circumstances which constituted them an un- 
lawful préférence under the bankruptcy act (Act July 1, 1898, c. 541, 
30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). The testimony dis- 
closes that early in the month of February one Smith, who was the 
président of the Lumber Company, requested Henry F. Bell, the prési- 
dent of the Trust Company, to purchase from it a certain promissory 
note, and in such negotiation represented that it would hâve from time 
to time in the course of its business other notes which it would like 
to sell to the Trust Company ; that the Lumber Company would guar- 
antee the payment of any and ail notes which might be purchased by 
the Trust Company, and would open with it a gênerai banking or de- 
posit account, and maintain therein, at ail times, a cash balance equal 
to 25 per cent of the amount of the unpaid notes purchased from it 
by the Trust Company, and that against such balance the Trust Com- 
pany could charge any notes that were not paid at maturity by the 
makers or indorsers thereof. The Trust Company thereupon agreed 
to buy at its discrétion such notes as might be offered for sale by the 
Lumber Company upon the understanding that the Lumber Company 
was to open an account with the Trust Company, as above mentioned, 
and maintain therein a cash balance of the amount and for the purpose 
above expressed. Upon this understanding the Trust Company pur- 
chased the note then offered for sale by the Lumber Company, and 
subsequently, and between the date of that purchase, February 7, 1909, 
and April 16, 1909, purchased 85 other notes, aggregating in amount 
upwards of $30,000, ail of which were indorsed by the Lumber Com- 
pany. The Trust Company did not, however, purchase any notes from 
the Lumber Company after April 16, 1909. At or about that time the 
Lumber Company's account had become unsatisfactory and its condi- 
tion was called to the attention of Smith, who apparently made an ef- 
fort, and for a few days with some degree of success, to restore it to 
the required amount. Later, however, in that month and throughout 
the month of May, and the early part of June, a considérable number 
of the notes which had been purchased by the Trust Company went 
to protest, and were thereupon charged against the account of the 
Lumber Company. Accordingly it appears that by the 7th of June, 
1909, its balance with the Trust Company was reduced to $8.76, and 
was never thereafter larger, but, on the contrary, it was subsequently 
still further depleted'by a charge against it of $1.02 which reduced it 
to $7.74, at which amount it stood at the time when the alleged pref- 
erential transfers were made, and also when the bankruptcy proceed- 
ings above referréd to was instituted. Furthermore, it appears that 
for some time prior to June 7th its balance had been quite small ; for 
instance, on May 7th it was but $800, an amount which it never again 
equallèd. This condition of affairs was apparently alarming to the of- 
ficiais of the Trust Company, and it is not surprising therefore to find, 
as already intimated, that from the 16th of April, 1909, the date when 
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the Trust Company ceased buying notes from the L'imber Company, 
Mr. Bell, its président, earnestly endeavored to hâve the depleted bank 
balance restored, and, with this object in view, saw Smith frequently, 
and at times almost daily. 

It also appears that Mr. Cheston, one of the défendants, for several 
years prior to his connection with the Trust Company, had been an 
employé of Dun's Commercial Agency, and that as such employé it 
was his duty to investigate in its behalf, when required, the commer- 
cial and financial standing of divers persons and corporations ; that 
while thus engaged he had desk room in the offices of a firm of at- 
torneys in Paterson, which firm included in its membership the com- 
plainant, and conducted a collection business of considérable impor- 
tance ; that a close and f riendly relationship existed between the com- 
plainant and Cheston during that period and subsequently ; and that 
for their mutual benefit and advantage they exchanged any information 
that they obtained relative to the financial ability of any person or 
persons in whom, from time to time, they were severally interested, 
and that Mr. Cheston always had access to the claim docket of said 
attorneys. It further appears that Cheston, because of his ability and 
expérience in that direction, was accustomed, and it was his duty as 
an employé of the Trust Company, to investigate the business stand- 
ing and responsibility of persons and corporations when desired by 
that Company. Accordingly the évidence discloses that, when the bal- 
ance of the Lumber Company's account with the Trust Company had 
become reduced almost to the vanishing point, Cheston very frequently 
visited the offices of said attorneys, and invariably made inquiry as to 
what they knew of the aiïairs of the Lumber Company ; that towards 
the end of June and early in July so much eagemess was manifested 
by Cheston at thèse interviews that a suspicion was engendered in the 
mind of Tilt that the Trust Company was deeply interested in the 
financial condition of the Lumber Company, but Cheston never, at 
thèse interviews, made any disclosure of the relationship existing be- 
tween the companies, other than that the Lumber Company kept an 
account with the Trust Company. In the course of thèse interviews 
Cheston was inf ormed by Tilt that as early as May he had received a 
great many inquiries about the Lumber Company, and had also re- 
ceived for collection a small claim during that month, which, however, 
had been settled; that on June lOth a claim for $81.12 had been re- 
ceived upon which suit was instituted July 2d, and judgment entered 
by default; that on the same date another claim for $293.50 had been 
received, which was also put in suit and judgment entered thereon 
without défense; that on June 30th a claim for $1,034.34 had been 
received upon which suit was begun on July 2d, and judgment entered 
subsequently by default ; that on July 4th a claim for $477.68 had been 
received, upon which suit was also instituted, and that on July 13th 
three claims had been received of the following amounts: $4,001.40; 
$393.76; and $150.17. Some of the foregoing claims had been over- 
due for several months. While thèse claims were being received, Mr. 
Tilt went daily, and sometimes twice a day, to the office of the Lum- 
ber Company, endeavoring to find Mr. Smith, in which attempt he 
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failed. He accordingly leftword with Smith's stenographer that Mr. 
Smith shotjld either come and see him, or call him up on the téléphone. 
He never succeeded in seeing him hut once, however, at which time 
Smith said he could not pay the daims, but would give him notes, 
which Tilt refused to accept. Mr. Tilt testified that Cheston knew not 
only of the daims which from time to time had been sent him for 
collection, but how they were being dealt with by him and by Smith. 
Moreover, Tilt says he told Cheston, referring to Smith's avoidance of 
Tilt, that he would not stand any nonsense from Smith; that, if the 
Lumber Company did not pay up, he was going to file a pétition in 
bankruptcy against it. Cheston, however, dénies this, as well as som.e 
other matters in connection therewith conceming which the complain- 
ant testified, but I am satisfied, after careful considération of their évi- 
dence, that Cheston actually knew, as Tilt says, ail that he knew con- 
cerning the affairs of the Lumber Company. Not only does this ap- 
pear directly from Tilt's évidence, but it may fairly be inferred from 
their former habit of exchanging information, and from the intimate 
relationship still existing between them, as well as from the prompt 
action taken by the Trust Company towards securing its daim against 
the Lumber Company, at the very time when Tilt's information, if im- 
parted as he says it was, became of the utmost interest to the Trust 
Company. Nor is there any apparent reason why at that time Tilt 
should not hâve told Cheston what he s^wears he did. Cheston had 
every reason to seek information and Tilt no reason to withhold it. 
This explains, as already intimated, why on June 24th the Trust Com- 
pany engaged in an effort to secure its daims which continued down to 
the very date when the pétition in bankruptcy was filed against the 
Lumber Company. Mr. Bell, the président of the Trust Company, tes- 
tified that Smith, when pressed to restore his cash balance according 
to his agreement, said that he could not, but that he had bills receiva- 
ble which he would assign as collatéral. Accordingly, on June 24th, 
the Smith Lumber Company executed a promissory note to the Trust 
Company for $804.45, maturing the following day, and as collatéral 
thereto assigned accounts for the following amounts: $301.94 and 
$502.51 ; and on June 25th executed a note of $1,073.03 maturing on 
the following day and assigned as collatéral thereto accounts for the 
following amounts : $234.58 and $838.45. Almost immediately after 
this, however, the Lumber Company, according to Bell, objected 
through Smith, to assigning any more accounts. This appears from 
the following question and answer taken from the testimony of Mr. 
Bell: 

"Q. Was any reason glven to the Citizens' Trust Compauy by the Smith 
Lumber Company why they would not continue to transfer or assign book 
accounts, and why they substituted the New York State property In place 
thereof ? A. TThey stated that they were condueting a Wholesale lumber 
business, buylng lumber and selling it, and that they required the money 
COTuing în from their accounts to pay the bUls for this lumber which they pur- 
chased in the South and elsewhere." 

Accordingly, on June 30th, the Lumber Company executed to Mr. 
Cheston, admittedly for the benefit of the Trust Company, three instru- 
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ments in writing, by which it transferred to him logs and timber, eut 
and uncut, lyîng and being in the state of New York. Of thèse in- 
struments two transferred property located in the county of Ulster and 
the other in the county of Delaware. On the 3d of July it also trans- 
ferred to Cheston for a like purpose another quantity of lumber and 
logs located in the county of Ulstér. Référence will be made later to 
the value of the property transferred by thèse four conveyances, and 
to the disposition made of it. The disinclination of the Lumber Com- 
pany, as testified to by Mr. Bell, to assign any more accounts to the 
Trust Company as collatéral security does not seem to hâve been long 
continued or difficult to overcome, for on July 3d the Lumber Com- 
pany executed to the Trust Company three promissory notes, ail pay- 
able July 5th, one for $58.80 as collatéral to which it assigned an ac- 
count for a like amount; another for $779.66, for which it assigned 
accounts for $243.14 and $536.52; and the third for $150, for which 
apparently no collatéral was given. On July 6th, it executed another 
note payable the following day for $257.94, and assigned as collatéral 
thereto an account for a like amount. On July Sth it executed an- 
other note for $50 payable on the same day for which it assigned as 
collatéral an account for $60. On July 13th it executed another note 
for $58.80 payable on the same day for which it assigned as collatéral 
an account for $58.80. On July 14th it executed another note payable 
on the 15th for $1,26L74 for which it assigned as collatéral an ac- 
count of the same amount. On July 14th it executedi two notes pay- 
able on the 15th, the first for $4,45L93 as collatéral to which it as- 
signed accounts of the following amounts : $2,466.56; $294.10; $485.- 
46; $429; $175; $334.29; $134.16; $22.75; $36.26; and $74.35. 
The second note of that date was for $258.64, and the following ac- 
counts were assigned as collatéral thereto : $48.71 ; $54 ; $76.48 ; $41 ; 
$1 ; and $37.45. On July 17th it executed a note, payable on the 
following day, for $151.88, for which it assigned an account for a 
like amount, and on July 20th, the date of the filing of the pétition 
in bankruptcy against the Lumber Company, it executed another note 
to the Trust Company payable the following day for $397.40, for 
which it assigned as collatéral accounts for $193.12 and $204.28. No 
présent considération was given for any of the above-mentioned notes, 
assignments, or conveyances. The property conveyed andi the accounts 
assigned were, as admitted by the answer, ail taken for the purpose of 
securing to the Trust Company payment of the notes purchased by it 
from time to time. The object of this suit is to set aside such trans- 
fers and conveyances, because, as claimed, they constitute illégal préf- 
érences under the bankruptcy act. 

It should be noted at this point that, after the institution of the 
bankruptcy proceedings against the Lumber Company, Smith, together 
with his father-in-law, formed another corporation to which the Trust 
Company, through Cheston, conveyed for a net considération of $6,500 
ail of the timber and logs situated in Ulster and Delaware counties 
which had been assigned and conveyed to him by the Lumber Com- 
pany. This circumstance is suspicious as suggesting prearrangement, 
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but, aside from that, has significance, in that it shows an intimate' busi- 
ness relationship as still existing between the Trust Company and 
Smith. 

The facts disclosed by the évidence and already referred to con- 
cerning the nature, character, duration, and extent of the effort made 
by the Trust Company to secure its indebtedness are not only unusual, 
but remarkable, and such as to demand and require a full, clear, and 
frank explanation. They show one corporation exacting, or, if that 
wordi be too harsh, accepting from another, at a time when it is known 
to be without cash, and hard pressed by its creditors, a very large 
proportion of its assets. They show that the Trust Company, even 
while it was engaged in acquiring practically ail of the Lumber Com- 
pany's quick assets, in the shape of bills receivable from which alone 
it could procure cash for the continuance of its business, was not sat- 
isiied, but proceeded to take over also a large part of the timber and 
logs which the Lumber Company in the regular course of its business 
was accustom'ed to sell after manufacturing them into lumber. Such 
transactions obviously could not, no matter how intended, resuit 
otherwise than in disaster and bankruptcy to the Lumber Company. 
And this remains true notwithstanding the fact that that company 
did retain a few accounts, which Smith says had no value, and some 
property of the extent or value of which, however, Mr. Bell had no 
real or definite knowledge, as appears from the following questions 
and answers taken from his testimony. 

"Q. Did you know what properties composed the assets of the Smith Lumber 
Company other than that which was transferred to you? A. Yes, to some ex- 
tent. 

"Q. And the values? A. Not the values. 

"Q. What properties did you know of besides what you gotî A. Property 
in Pennsylvanla, lumher and book accounts and the interest In property In 
Maine. 

"Q. From whom did you get the information? A. Smith 

Disregarding for the moment the source of this information, it is 
manifest, as already stated, that Mr. Bell had no knowledge of the 
value, andi very little, if any, as to the amount or character of the 
property retained by the Lumber Company, and yet on the very next 
page of his testimony, while attempting to. justify the conduct of the 
Trust Company, he swears that he considered the property retained 
by the Lumber Company sufficient to pay ail its debts and leave a 
surplus, and that he had no knowledge at the time he received the 
transfer which lead him to believe that the I<umber Company was 
insolvent. Had he made inquiries, however, such as the situation 
demanded, he would hâve ascertained — indeed, Smith says that he told 
him — that the accounts were practically ail gone, and that those re- 
maining were of little or no value. He would also hâve ascertained 
that nothing but notes had been given for the Maine property, which 
indeed was subsequently repossessed by its former owner, and that 
the property in Pennsylvania which Smith had valued at $10,000 was 
worth much less, and, according to an inventory subsequently made 
in the bankruptcy proceeding, less than $5,000. 

[1] In further considering the question whether or not the of- 
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ficers and agents of the Trust Company, when they accepted the trans- 
fers above mentioned, had reasonable cause to believe that it was 
thereby intended to give the Trust Company a préférence over other 
creditors of the same class, it should be borne in mind, as bas been 
held by several Circuit Courts of Appeal, that: 

"Notice of facts which would Incite a man of ordinary prudence to an inquiry 
under slmllar circunistances Is notice of ail tbe facts wtiich a reasonably dili- 
gent inquiry would disclose." Coder v. McPherson, 152 Fed. 951, 953, 82 C. C. A. 
91 ; . Wright v. William Skinner Mfg. Oo., 162 Fed. 315, 317, 89 C. C. A. 23. 

[2] Certainly the circumstances disclosed to Mr. Bell in this case 
were amply sufficient to put a man of ordinary prudence upon inquiry. 
He knew that the debtor was without cash, and was being pressed 
by his creditors. He did not hâve presented the usual case of cash 
payments madie by a debtor in the regular course of business, but the 
contrary. The transactions were of a peculiar nature, securing notes 
maturing one day from date, a circumstance indicative of haste and 
distrust ; were so long continued in point of time and covered such a 
variety and amount of assets as would inevitably hâve caused any rea- 
sonably prudent person to stop and consider. 

When a person accepts from its debtor, as the président of this 
Trust Company accepted, an assignment of a book account for but a 
single dollar, as collatéral security to the debtor's promissory note, 
and this after a multitude of like accounts, but of large amounts, had 
already been transferred as security for the payment of several other 
notes of the same debtor, who was known to be hard pressed, it must 
inevitably occur to him that the debtor's assets are practically ex- 
hausted. The inquiry, if such it can be called, made in behalf of the 
Trust Company was not, under the circumstances, reasonably careful 
or sufficient. According to Mr. Bell's own testimony, he acted upon 
what Smith, the président of the Lumber Company, and its counsel, 
told him at or about the time the transfers of property were being 
arranged for, which information was to the effect that the Lumber 
Company was solvent to the extent of $40,000 or $50,000. But such 
inquiry as was made of the counsel of the Lumber Company appears 
to hâve been made after some of the accounts had actually been as- 
signée, and after Smith and Bell had arranged for the transfer of the 
New York property. This is shown by the testimony of the counsel, 
who, after stating that he went to the Trust Company "upon the mat- 
ter of the indebtedness of the Smith Lumber Company to the Citi- 
zens' Trust Company," testifies as follows: 

"I had seen Mr. Bell once before on tbe same matter, and Mr. Smith, 
the président of the conipany, was in almost daily, and we bad been trying 
to arrive at some method whereby tbe bank would be satisfled that its claims 
against the Smith Lumber Company would be paid, and whereby the Smith 
Lumber Company could continue to do business." 

And, further testifying, says, in substance, that he was called into 
the matter because his client was in "trouble and had called on him 
for help" ; that he first learned of the trouble "many weeks before this 
date in June" (apparently referring to the date when he was at the 
Trust Company's office to arrange for the transfers of the New York 
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property) ; that prîor to that time he had had daily intervîews, "al- 
most numberless times," with Mr. Smith, solely in référence to the- 
Trust Company's claim, and that he had no knowledge of the Lum- 
ber Compan/s afïairs except as derived from Mr. Smith. It was at 
the time and under the circumstances above mentioned that he was 
asked to give, and gave, his opinion as to the solvency of the company 
which he represented. 

Keeping in mind that the counsel of the Lumber Company was then 
présent for the veiy purpose of arranging a method whereby it could 
continue to transact its business, it becomes obvions that counsel could 
not reasonably hâve been expected, by an admission of its insolvency, 
not only to defeat the object of the mterview, but also to betray the 
interest of his client. Mr. Bell therefore had little right to ask the 
question, and no right to rely on its answer. The duty of making 
reasonably adéquate and intelligent inquiry still rested upon him, and, 
in view of what he already knew, that duty was not discharged by 
inquiries made to Smith or to the counsel of the Lumber Company. 
The whole afïair was an afterthought, and savors of an attempt, al- 
though hardly a clever one, on the part of the Trust Company, act- 
ing through its président, to fortify its position in case bankruptcy 
proceedings should subsequently be instituted. If such an inquiry 
as was made in this matter were held to be reasonably adéquate and 
sufficient, an easy and safe method has been found for the création of 
illégal préférences. 

Nor is this ail, for going back to the month of March, when the 
business relation between the Lumber Company and the Trust Com- 
pany above referred to was first instituted, the évidence shows that 
the Trust Company had obtained a report from the Dun Commercial 
Agency purporting to show the financial standing of the Lumber 
Company, but an inspection of it shows that it was obviously nothing 
more than Smith's own statement, although made in behalf of the 
Lumber Company, Apparently the Trust Company was not satisfied 
with it, and accordingly asked Mr. Tilt to procure letters, concerning 
Smith's financial standing, from certain attorneys in Pennsylvania 
where Smith had formerly resided and carried on business. Two 
such letters were received in reply to Tilt's requests, one of them of 
a favorable character, but, when it was subsequently ascertained that 
it came from a former attorney of Smith, Tilt was requested) to pro- 
cure another, which he did. This letter bears date March 9, 1909, and 
States that Smith had no property there, and that there were "quite a 
number of judgments still entered and unsatisfied against him," and 
closes with this suggestive clause, "I would advise any one dealing 
with him to see that they get proper security for any of his obliga- 
tions." Considering the fact that Smith or Smith and his father-in- 
law constituted the Lumber Company, it is manifest that the Trust 
Company from the inception of its business relations with Smith and 
the Lumber Company was put upon its guard, and this notwithstand- 
ing it also appears that he had subsequently come into possession of 
some money from his mother's estate, which enabled him to organize 
the Lumber Company. That the ofïicers and agents of the Trust Com- 
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pàny never forgot, but constantly kept in mind, the information which 
they had received concerning Smith's former affairs, might well be 
inferred, if theie were nothing else in the case, from the promptness 
with which at the first appearance of distress and embarrassment on 
the part of the Lumber Company they seized for their company, in 
disregard of the rights of other creditors, a very large proportion of 
the assets of the Lumber Company. 

It makes no différence, however, under the testimony, what Mr. 
Bell, representing the Trust Company, believed in respect of the in- 
solvency of the Lumber Company at the time the several transfers 
above mentioned were made, since the real question is, as alreadly 
stated, not what he believed, but what he had reasonable cause to 
believe in respect thereto, and it seems to me that this question can 
only be answered by saying that he had at the time the transfers and 
conveyances were made to the Trust Company reasonable cause to 
believe that the Lumber Company was insolvent, and that the Trust 
Company in accepting the transfers and assignments referred to was 
accepting a préférence within the meaning of the bankruptcy act. 

Turning to the question of whether or not the Lumber Company 
was insolvent at the time the above-mentioned accounts and property 
were made by it to the Trust Company, it can be said with assur- 
ance, under the evicfence, that it was. This so conclusively appears 
that it is not deemed worth while tô prolong this opinion by a con- 
sidération of the testimony. 

It furthermore appears from the testimony that the Trust Company 
bas received, through and by reason of the above-mentioned transfers, 
a greater percentage of its claim than other creditors of the bank- 
rupt of the same class hâve received, or will receive. 

[3] It should be added that the conclusion arrived at in this case is 
not affected by the fact of the oral agreement already referred to by 
which Smith, acting for the Lumber Company, undertook more than 
four months prior to the filing of the pétition in bankruptcy to open 
an account with the Trust Company and maintain therein at ail times 
a cash balance equal to 25 per cent, of the unpaid notes purchased 
by the Trust Company. 

See In re Great Western Mfg. Co., 152 Fed. 123, 127, 81 C. C. A. 
341, 345, and the cases appearing in the foUowing extract theref rom : 

"A niortgage or transfer of his property by an insolvent debtor within 
four months of the filing of a pétition In bankruptcy against him, whleh other- 
wlse constitutes a voidable préférence, is not deprlved of that character or 
made valid by the fact that It was executed In performance of a contract 
to do so made rtiore than four months before the filing of the pétition. Wilson 
V. Nelson, 183 U. S. 191, 198, 22 Sup. Ct. 74, 46 L. Ed. 147; In re Sheridan 
(D. C.) 98 Fed. 406; In re Dismal Swamp Oo. (D. C.) 135 Fed. 415, 417, 418; 
In re Ronk (D. C.) 111 Fed. 154 ; Pollock v. Jones, 124 Fed. 163, 61 C. C. A. 
655 ; Anniston Iron & Supply Co. v. Anniston RoUing Mill Co. (D. C.) 125 Fed. 
974 ; Johnston v. Huff, Andrews & Moyler Co., 133 Fed. 704, 66 C. C. A. 534 ; In 
re Mandel (D. C.) 127 Fed. 863. In Wilson r. Nelson, 183 U. S. 191, 198, 22 Sup.Ct. 
74, 46 D. M. 147, the debtor had given an Irrévocable power of attorney to 
the creditor to confess judgment many years before. Judgment was confessed 
under it within the four months, and the Suprême Court held It to be a void- 
able préférence. In Re Sheridan (D. C.) 98 Fed. 406, In Be Ronk (D. C.) 111 
Fed. 154, and in Be Dismal Swamp Co. (D. 0.) 135 Fed. 415, 417, 418, mort- 
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gages exeeuted witiiin the four months In performance ot agreements to glTe 
them made more tnan four months before the flUng aî the pétitions In bank- 
ruptcy were held to be voidable préférences, and thls vlew seems to be sus- 
tained by the terms of the bankruptcy act, by the more cogent reasons, and 
by the weight of authority." 

The défendants will be decreed to assign and convey to the com- 
plainant any and ail of the property and assets of the Lumber Com- 
pany, assigned or conveyed to them, or either of them, and remaining 
in their hands, or in the hands of either of them in specie, and to ac- 
count for the proceeds of such property and assets as hâve been con- 
verted by them, or either of them, into cash or otherwise disposed of . 

A decree of that gênerai character will be entered upon notice to 
counsel. 



DBWEï et al. v. SEWANEE FUEL & IRON CO. 
(Circuit Court, M. D. Tenbessee, Nashville Division. September 22, 1910.) 

1. Liiin'ATioN OF Actions (§ 72*) — Commencement— Infancy. 

Code Tenn. 1858, §§ 2763, 2764, as amended by Acts Tenn. 1895, c. 38, §§ 
1, 2 (Shannon's Code §§ 4456, 4457), déclares that any person having had 
seveu years adverse possession of granted land under registered assur- 
ance of tltle, wlthout any clàim commenced within that time and effect- 
ually prosecuted agalnst him, shall be vested with a good and inde- 
feaslble title to the land, and that the owiier neglectlng for the term 
of seven years to cfCectually prosecute bis claim agalnst the person in 
possession shall be forever barred. Section 2757 (section 4448) provides 
that, if the person entitled to commence an action is at the tlme the 
cause of action accrued within the âge of 21, he may commence the action 
after the removal of such disabiUty within the time of limitation for 
the particular cause of action unless it exceed three years, and In that 
case within three years from the removal of the disablllty. Held that, 
where the owner of land in possession of E^nother was a minor, such dis- 
ablllty dld not prevent the initiation of adverse possession durlng min- 
ority, but only authorized suit within three years after he became of âge, 
80 that where the full seven years possession had termlnated before the 
removal of the disablllty, the owner's rlght would be barred, unless suit 
was brought within three years after the termlnatlon of the disablllty, 
regardless of whether the adverse possession was continued or not. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
390-398 ; Dec. Dig. § 72.*] 

2. Limitation of Actions (§ 192*) — Disabilitt— Kemoval— Replication. 

Code Tenn. 1858, §§ 2763, 2764, as amended by Acts Tenn. 1895, c. 38, §§ 
1, 2 (Shannon's Code, §§ 4456, 4457), limit an action to recover real proper- 
ty agalnst a person in adverse possession to seven years, and section 2757 
(section 4448) provides that, if the owner is an infant, his action shall not 
be barred until three years after the disablllty Is termlnated. Held that. 
where in ejectment défendant pleaded adverse possession, plalntlff's rep- 
lication that she was an Infant at the time the cause of action accrued, 
and that no rlght of action ,had accrued within seven years after the 
removal of the disablllty, was détective for failure to charge that the 
action was brought within three years after the disablllty was removed ; 
the commencement of the action within three years belng affirmative 
matter in avoidance of the plea whlch plaintiff was requlred to allège and 
prove. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
699-702 ; Dec. Dig. § 192.*] 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Ejectment by Maria G. Dewey and others against the 
Sewanee Fuel & Iron Company to recover possession of certain land 
in Grundy county, in the Middle District of Tennessee, alleged to be 
wrongfully withheld by défendant. On defendant's demurrer to plain- 
tiff's third replication to the second and third pleas. 

Chambliss & Chambliss, for plaintiff. 
Burkett, Miller & Moore, for défendant. 

SANFORD, District Judge. The défendant in its second plea in 
effect avers seven years adverse possession of the land in dispute 
under registered assurances of title, and pleads the statute of seven 
years barring the plaintiffs' right (sections 2763 and 2764, Code of 
Tennessee, Shan. §§ 4456, 4457, as amended by Act of 1895, c. 38, 
§ 1); and in its third plea avers that the plaintiffs' cause of action 
accrued more than seven years before this suit was brought and pleads 
the statute of limitation of seven years barring the plaintiffs' remedy 
(section 2765 of the Code, Shan. § 4458). 

The plaintiffs' third replication, filed to thèse two pleas, avers 
that the plaintiff at the time her right of action accrued against the 
défendant or those under whom it daims, was an infant, and before 
this disability was removed the défendant or those under whom it 
claims had abandoned such possessions as they then had, and that 
no right of action thereafter accrued in plaintiff's favor within less 
than seven years before the institution of this suit. 

The ground of the demurrer is that the plaintiff does not aver in 
her replication that this suit was instituted within three years after 
her disability of infancy was removed. 

Considering first the effect of the replication on the second plea, 
it will be seen that by not denying the averment of the plea that the 
défendants hâve had more than seven years adverse possession of 
the land, the replication in effect admits this averment (Caruther's 
Hist. Lawsuit [3d Ed.] 191), and seeks to avoid the effect of this 
adverse possession solely by the averment that during such adverse 
possession the plaintiff was under the disability of infancy and that 
the adverse possession was abandoned before the disability was re- 
moved ; without, however, averring that this suit was brought within 
three years after the removal of such disability. 

Code, §§ 2763 and 2764, which originated in the No. Car. Act of 
1715, c. 27, §■§ 2, 3, the Tennessee Act of 1797, c. 43, § 4, and the Ten- 
nessee Act of 1819, c. 28, § 1, provide as amended by the Act of 1895, 
c. 38, § 1, that any person having had seven years adverse possession 
of granted land under registered assurances of title, without any claim 
commenced within that time and effectually prosecuted against him, 
shall be vested with a good and indefeasible title to the land (section 
2763) and that the owner, neglecting for the said term of seven years' 
to effectually prosecute his claim against the person in possession 
shall be forever barred. Section 2764. 

Code, § 2757, which is likewise brought forward from the same 
acts and the Tennessee act of 1823, c. 16, § 1, provides, however, 
that if the person entitled to commence an action is, at the time the 
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cause oî action ^p.crûe<J, either within the âge of 21 years or a marrîed 
woman, or uixder other specified disabilities, such person, or his repré- 
sentatives and privies "may commence the action after the removal 
of such disahility within the time of limitation for the particular cause 
of action, unless it exçeed three years, and in that case within three 
years from the removal of such disability." 

The direct question is thus presented by the demurrer, whether under 
the foregoing provisions of the Tennessee statutes, adverse possession 
of land whose owner is under disability commences to run immediately 
and bars the owner's right, vestihg title in the possessor, unless suit 
is brought by the owner within three years after the disability is re- 
moved; or whether, on the other hand, such adverse possession is 
whoUy inefïective during the disability of the owner and commences 
to run in bar of the owner's right only when the disability is removed, 
operating then, if continued, to bar the owner's right in not less than 
three years thereafter. Under the fîrst theory if the seven years ad- 
verse possession were complète before the disability was removed, the 
owner's right wpuld nevertheless be barred unless suit were brought 
within three years thereafter, regardless of whether the adverse posses- 
sion were continued after the removal of the disability; on the other 
theory there would be no adverse possession whatever to bar the own- 
er's right, unless it were continued after the removal of the owner's 
disability. 

After càreful considération I am of the opinion that the demurrer 
is well taken for the f ollowing reasons ; 

[1] 1. It is well settled, under repeated décisions of the Suprême 
Court of Tennessee involving the efifect of section 2757 of the Code 
relating to the bringing of actions by persons under disability at the 
time a right of action accrues, and the previous acts in which this 
section is originated, that the statutory provisions in bar of their 
suits, runs against them, as against other persons, during their dis- 
ability, subject ônly to the saving provision giving them an additional 
period of three years after which the disability is removed in which 
they may bring suit and avoid the bar. Guion v. Bradley Academy, 
4 Yerg. (Tenn.) 232, 252; Guion v. Anderson, 8 Humph. (Tenn.) 298, 
326 ; Stevens v. Bomar, 9 Humph. (Tenn.) 546, 550 ; Murdock v. 
Johnson, 7 Cold. (Tenn.) 605, 619; Patton v. Dixon, 105 Tenn. 97, 
102, 58 S. W. 299. 

The leading case of Guion v. Bradley Academy is conclusive of the 
proposition that adverse possession runs against a person under dis- 
ability and in bar of the right of action, unless brought within the 
saving period reserved by the statute. In that case adverse possession 
was taken by one Burton of the lands of Mrs. Guion, a married woman. 
Four years afterwards she died, and her title descended to her son, 
a minor. The adverse possession was continued and sixteen years 
thereafter, immediately on coming of âge, the son brought suit. It 
was held that under the Acts of 1715 and 1797, the son's action was 
barred by the statute three years after his mother's death. Catron, 
Chief Justice, delivering the opinion said : 

"Ail, and ail maUner of persons are barred by the terms of the enactlng 
clause. To this sweeplng provision no exceptions can be made by the courts ; 
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such as exist must be found In the statate. Does the fourth section exempt 
infants and femes covert from tlie opération of the act? Olearly not. Thé 
act runs against them because they hâve only three years allowed them to ' 
sue after fuU âge of discoverture. The act does its office prima facle 
in seven years, but the privilège to sue, durlng the infancy and coverture, 
and three years thereafter, is reserved to such persons. * * * As to 
femes covert, infants, etc., when the act of limitations beglns to run, It runs 
on ; if the seven years run ont, and the feme covert or infant die, no des- 
cent of the land or right of action is cast on the heinnore than 1£ the ances- 
tor had been discovert or adult, during the whole seven years. So in thls 
case, where Mrs. Guion dled after the act commenced its opération, and died 
covert, the act run on against her heir, the lessee of plalntiff, although 
a minor ; and at the end of seven years, completed and conflrmed the title 
of Burton, under and by vlrtue of the enaeting clause. Had Mrs. Guion 
llved, and at the end of four years after Burton's possession commenced, be- 
come discovert, and then three years more had run for Burton. she would 
not hâve had other three years to sue, but would hâve been barred, although 
covert for four years of the seven, because t,he statute had run against her 
for seven years, and she had been discovert three. The enaeting clause had 
done its office for Burton, and she had ail the time the exception to It al- 
lowed her." 

In Stevens v. Bomar, supra, the court said: 

"So soon as a right of action accrues, the statute of limitations commences 
running against an infant, or feme covert, and by the saving of the statute 
they are allowed to sue in three years after the disability is removed." 

In Murdock v. Johnson, supra, the court said: 

"When the statute beglns to run, It runs against a married woman as well 
as her husband and both would be barred In seven years, were It not for 
the saving in the act." 

In Patton v. Dixon, supra, in which at the time the adverse posses- 
sion began, the land was owned by the complainant's mother, who 
was then under the disability of coverture, the court said: 

"The statute then began to run against the mother. She and her hus- 
band had a joint right of action. If she had survived him, she would hâve 
had a separate right of action after discoverture. In the former case, seven 
years would hâve barred the joint action ; on the latter, three years after 
discoverture would hâve barred the separate action of the wife, provlded 
seven years had elapsed from the original adverse possession." 

And see_ Jackson v. Crutchfield, 111 Tenn. 394, 402, 77 S. W. 776, 
in which it is said that the three years allowed by section 2757 to 
a person under disability "were intended as years of grâce, in a sensé." 

While it is true that in none of the foregoing cases are the facts 
precisely similar to those now prescribed, yet their reasoning I regard 
as conclusive, necessarily involving, as it does, the idea that the period 
of limitation runs against a person under disability from the moment 
cause of action arises upon which he would sue, just as against another 
person, subject only to the saving clause allowing three years of grâce 
in which to bring action after the disability has terminated. 

And since the effect of seven years adverse possession under the 
statute in question is to draw the title of the owner and vest it in 
the adverse possessor (Guion v. Anderson, 8 Humph. [Tenn.] 298, 
326; Earnest v. Land & Lumber Co., 109 Tenn. 427, 75 S. W. 1122), 
it foUows that when the adverse possessor has had seven years adverse 
possession of land of a person under disability the title is thereby vested 
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in tEe adverse possessor subject only to be divested in case action is 
brought by the owner within three years after the disability is re- 
moved; otherwise the title becomes absolute and a subséquent aban- 
donment of the possession can clearly hâve no effect upon the title or 
operate to revest it in the original owner. 

[2] 2. As it was necessary, in order to bring the plaintiff's case 
within the saving clause of the statute, that the suit should hâve been 
brought within three years after her disability of infancy was removed, 
her replication is therefore defective in failing to contain such aver- 
ment, this being affirmative matter in avoidance of the pleas, which 
the plaintif? must both aver and prove. See Shropshire v. Shropshire, 
7 Yerg. (Tenn.) 165; Chaney v. Moore, 1 Cold. (Tenn.) 48, 50; 'Alvis 
V. Oglesby, 87 Tenn. 172, 182, 10 S. W. 313, in which the décisions 
show the necessity for proof by the plaintifï of matters in avoidance 
of the plea of the statute of limitations, and hence, of course, as a 
conséquence, the necessity of pleading them. Thus, in Alvis v. Ogles- 
by, supra, the court said: "The burden is upon the complainants to 
show that by reason of disabilities they are within the savings of the 
statute, which has otherwise barred their action," 

And in McClung v. Sneed, 3 Head (Tenn.) 219, 222, it was specif- 
ically held on demurrer, that where it appeared on the facts of corn- 
plainant's bill that the land sought to be recovered had been adversely 
held for more than seven years under assurances of title, so as to 
confer prima facie a good title on the possessor by force of the stat- 
ute of limitations, if the complainant meant to avoid this apparent bar 
by any of the disabilities contained in the proviso of the statute, it 
was incumbent on him to allège in the bill the existence of such dis- 
abilities at the time cause of action began, and such continued exist- 
ence as to show that complainant's rights had not been defeated by 
the statute. 

And see Caldwell v. Hodsden, 1 Lea (Tenn.) 306, 307. 

3. The questions arising in référence to the efïect of the replication 
to the defendant's third plea in bar of the plaintiff's remedy are sim- 
ilar, and must receive like answers. 

4. Judgment will accordingly be entered sustaining the demurrer 
to the replication. 



UNITED STATES v. JOHN REARDON & SONS 00. et al. 

SAMH V. SULZBERGER et al. 

SAME V. HBATH et al. 

(Circuit Court, t). Massachusetts. June 23, 1911.) 

Nos. 101, 102, and 103. 

1. Indictment and Information {§ 63*) — Sufficienct— Description of Of- 
fense. 

It is never sufflclent to charge in an indictment that an act is illégal, 
but somethlng more must he alleged whicii the court can see on the face 
of the Indictment is illégal if the facts are proven. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. § 185; Dec. Dlg. S 63.*] 

•For other cases see Bame topic & § numeeb In Dec. & Am. Digs. 1907 tp date, & Rep'r Indexes 
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2. Monopolies (§ 81*) — ^Anti-Teust Act— Indictment for Violation. 

Indictments held insufflcient to charge a comblnation Ib Massachusetts 
In restraint of Interstate trade and commerce In violation of the Sher- 
man anti-trust act (Act July 2, 1890, c. 647), 26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]), when the overt acts chargea were committed without 
that State. 

[Ed. Note. — For other cases, see MonopoUes, Dec. IMg. § 31.*] 

3. Monopolies (§ 31*) — ^Anti-Tbust Act— Indictment fob Violation— "Rb- 

STBAINT or TKADE." 

Régulation of trade is not restraint of trade, and an indictment charg- 
ing a combination to regulate Interstate trade must go further and aver 
facts showing that the régulation is in restraint or mouopoly of such 
trade to charge an offense under the Sherman anti-trust act (Act July 2, 
1890, c. 647, 26 Stat. 209 (U. S. Comp. St. 1901, p. 3200]). 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 31.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6185-6186.] 

4. Monopolies (§ 31*) — Anti-Teust Act — Tndictment fob Violation. 

An indictment charging merely that défendants entered into an agree- 
ment to regulate priées to be paid to dealers in certain commodities in 
Boston and \'iclnity and to apportion the trade among themselves, and 
that pursuant to such agreement they did so regulate priées and appor- 
tion such trade, without the averment of any facts showing the effeet 
of such régulation or that others were excluded from such trade, or that 
such action in any way injuriously affected interstate trade and com- 
merce, is insufficient to charge a combination or conspiracy to monopo- 
llze interstate commerce in violation of the Sherman anti-trust act (Act 
July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. § 31.*] 

Indictments against the John Reardon & Sons Company and the 
Consolidated Rendering Company, against Ferdinand Sulzberger and 
Horatio W. Heath, and against Horatio W. Heath and Cyrus S. Hap- 
good. On demurrers to indictments. Demurrers sustained. 

Assistant Attorney General Gregg and United States District At- 
torney French, for the United States. 

Whipple, Sears & Ogden, for défendant John Reardon & Sons Ce 

Hutchinson & Hutchinson, for défendant Consolidated Render- 
ing Co. 

Whipple, Sears & Ogden, David A. EHis, and Charles F. Choate, Jr., 
for défendant Sulzberger. 

Herbert Parker and Hutchinson & Hutchinson, for défendant 
Heath. 

Herbert Parker, specially, and JHutchinson & Hutchinson, for de- 
fendants Heath and Hapgood. 

PUTNAM, Circuit Judge (orally). Thèse three indictments, Nos. 
101, 102 and 103, I hâve carefully examined, and the supplemental 
brief filed by the United States and the cases cited therein; and I 
find nothing that changes my views about them. I see in the cases 
some very important questions, which I will refer to incidentally. I 
suppose, under the statute about writs of error to the Suprême Court, 
they so far concern the interprétation of the statutes against monop- 
olies that they may go to that court; but, in my judgment, thèse in- 

•For other cases aee same topic & § humbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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dictments are .not in proper condition to take up any case to the Su- 
prême Court. While I refer to thèse questions, I décide thèse demur- 
rers upon the particular defects in pleading to which I will refer. 

[1] There has been so much said about the Sherman Act, one way 
and another, that it is ■ not worth while for me to undertake to go 
over it, except to refer briefly to two cases cited by the United States. 
The fact of it is that, in the state of the voluminous opinions in réf- 
érence thereto, it is safer for any judge to apply to thèse statutes the 
major rules of construction and application of criminal statutes with 
which he has been familiar during his lifetime, and I propose to ad- 
hère to them. The fundamental rule, which never has been over- 
thrown by the Suprême Court, although there are undoubtedly nu- 
merous expressions which would seem to shake it, is that it is never 
sufficient to allège that an act is illégal, but you must allège something 
more which the court can see on the face of the indictment is illégal 
if the facts are proven. Thèse indictments are full of difficulties of 
that character. 

[2] Lyôok first at the two indictments hère, I think 101 and 102, 
whichever they are, the two indictments which are based simply upon 
allégations that the défendants hâve refrained f rom purchasing the ma- 
terial with which their rendering establishments are run at certain 
points. The United States for that seem to rely upon the well-known 
Swift Company Case in 196 U. S. 375, 25 Sup. Ct. 276, 49 L. Ed. 518, 
where it is true that the fundamental fact was as is alleged in thèse 
indictments, that the respondents conspired not to purchase ; but there 
was a great deal more in it, too. There was a conspiracy of an ex- 
tensive character. The défendants cannot be ordered to compete, the 
court said, but they probably can be forbidden to give directions or 
to make agreements not to compete; and the case is full of éléments 
showing the illégal character of the whole conspiracy and combina- 
tion. Now, there is nothing in thèse indictments except allégations 
that thèse parties had ceased purchasing, one in one locaUty and an- 
other in another locality, where heretof ore they had been purchasing ; 
and it brings right to the court straight the proposition that the Con- 
gress of the United States can compel people to purchase whether they 
wish to or not — the naked proposition. That is ail there is of it. 
There are no circumstances, there is nothing to give color to thèse 
transactions, as a part of a conspiracy, as there was in the Swift Case. 
I do not believe, sitting hère, that the Congress of the United States 
can do that thing constitutionally, and I do not believe they hâve un- 
dertaken to do it. The allégations hère are very naked. There is 
nothing to give any color of illegality to them whatever. Simply they 
say the respondents "knowingly and willfuUy refrained from making 
any purchases whatever of such raw materials, either at Portland or 
Bangor aforesaid." That is ail there is of it. Nobody knows why 
they refrained. It is a mère straight charge that, because two dif- 
férent concerns refrain from purchasing certain material which they 
had previously been in the habit of purchasing, they can be punished 
under this Sherman act. That is a question for the Suprême Court, 
no doubt. I do not propose to dispose of thèse indictments, thèse two 
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indictments, on the merits oî that question ; but I refer to it because, 
whatever shape thèse indictments may corne in if they come before 
me again, that is a question which I should wish to be thoroughly sat- 
isfied about before ruling on it, but the présent indictments must go 
from hère because they do not show clearly any unlawful act com- 
mitted within the district of Massachusetts. The question is very 
peculiar. They almost do it, but they do not do it. They say gener- 
ally that the respondents engaged in a combination in Massachusetts 
in restraint of trade and commerce. Of course, the rule cornes in there 
that it must be shown that the combination was illégal, and in what 
respect it was illégal. So they say "in that, in pursuance of an agree- 
ment and understanding between them the said corporations, said John 
Reardon & Sons Company has knowingly and willfully ref rained from 
making any purchases whatever of such raw materials" in other states 
than Massachusetts. The intendment of ail that is said, the fair in- 
tendment, is to lead the judicial mind direct to the proposition that 
whatever was done was donc outside of the state of Massachusetts ; 
and the indictment fails, although by very narrow lines, to allège clearly 
an illégal combination within this state. The overt acts were ail out- 
side of the state, so the question whether indictment will lie where the 
overt acts were committed does not arise, and the indictment is not 
sufficiently clear in those particulars for me to allow this case to go 
any further. Therefore, for that reason, I shall sustain the demur- 
rer to those indictments. 

Now, the other indictment, which strikes me as the Heath indict- 
ment because the Heath name appears so much in it, is clearly de- 
fective, because it fails absolutely to allège anything in the way of 
showing wherein the transactions complained of were unlawful. Of 
course, gênerai phraseology is used charging illegality and ail that; 
but it is impossible to ascertain from what is said hère wherein what 
was done was unlawful. The larger portion of the indictment is taken 
up with what is strictly intrastate business ; that is to say, it is taken 
up with the fact that the two parties charged hère were engaged in 
purchasing material at Boston for the purpose of being worked up at 
Cambridge. That, of course, is ail immaterial, except as it leads up 
in the way of inducement. Then there is brought in the Eastern Oil 
& Rendering Company, which, so far as I can under stand, is not 
charged hère with any offense, but is brought in as the party suffer- 
ing by reason of the alleged combination between the parties who are 
indicted. That corporation existed under the laws of Massachusetts, 
but its plant was in New Hampshire, and it purchased its supplies for 
its plant in New Hampshire, and shipped its products into various 
States apparently. Therefore that corporation was engaged in inter- 
state commerce. But the indictment entirely fails to show how in 
any possible way the respondents interfered with the interstate com- 
merce of that particular corporation, and no other interstate commerce 
is referred to in the indictment. The allégation, moreover, is that the 
respondents "entered into an agreement and understanding to regulate 
the priées to be paid to wholesale and retail dealers in méat in Boston 
and its immédiate vicinity, and to apportion the trade among them- 
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selves, in the purchase of suet, cods, trimmings, and bones, from said 
Wholesale and retail dealers in méat, as aforesaid, and in pursuance of 
the agreement and understanding, as aforesaid, said défendants hâve 
regulated the priées of raw materials, and hâve apportioned among 
themselves the trade in such raw materials, for the purpose of re- 
straining and destroying the trade and commerce in the purchase of 
such raw materials, as aforesaid," etc. That is ail there is in the al- 
légation there giving any color of any illégal purpose or of anything 
working out any illégal resuit. 

[3] Régulation of trade is not restraint of trade. On the other 
hand, régulation of trade may be the very thing which secures free- 
dom of trade. There are plenty of illustrations. Take, for instance, 
the great lines running Atlantic steamers into Boston. While they 
are running their steamers in hère, they find there is lack of outward 
freight while there is a surplus of outward freight at New York, and 
they combine among themselves to regulate the sailing of their steam- 
ers, so as to give more steamers at New York and fewer at Boston. 
That is a régulation. Did anybody ever suppose that that was re- 
straint of trade in any proper sensé of the word? In my own state 
the most singular illustration is to be found where there was a con- 
geries of small railroads, and ail of them consolidated by state action 
into a single great trunk line, an act which, as many people hâve con- 
strued the Sherinan act, would be absolutely illégal. It is admitted 
beyond ail question that that single line does the work of the state to 
the entire satisfaction of the state in a way that those smaller lines 
could not possibly do it. 

Therefore something more than mère régulation is necessary, par- 
ticularly as the indictment does not show whether or not by régula- 
tion they eut down priées or enhanced them, or had any power to 
divide up the territory so as to obtain a monopoly of any part thereof. 
Ail the cases where there has been a regulating found by the Suprême 
Court to be illégal, or a division of territory, there has been a practi- 
cal monopoly in certain directions resulting therefrom, or the common 
case where parties agreed under a penalty to divide up, generally con- 
demned by the Suprême Court, and by ail the courts. 

[4] Hère there is nothing of that nature. There is a mère state- 
ment hère that the respondents did undertake to regulate priées and to 
apportion out the territory, without anything whatever from which 
the court can properly find that thèse things charged against the re- 
spondents were injurions to the only interstate trade referred to hère, 
which is that of ' the Eastern Oil & Rendering Company. There is 
nothing in this indictment from which the court can see or can in- 
fer from any process of reasoning or suggestion or guessing that what 
was donc by thèse respondents, even if illégal had any effect, any pos- 
sible effect, either in f act or at law, upon the only interstate commerce 
which the indictment points out, that of the Eastern Oil & Rendering 
Company. There is nothing to show, indeed, that anybody was not 
as free to purchase in the territory referred to, and at the priées he 
might sélect, as he was and would hâve been independently of any 
action of the respondents. 
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I wish to refer just a moment to two cases upon which the United 
States rely. One is the Armour Case, 209 U. S. 56, 28 Sup. Ct. 428, 
52 L. Ed. 681. The Armour Case was under the interstate commerce 
statutes. Those statutes hâve received such a harsh construction, be- 
cause, as they are enforced and construed, the intent, and the absolute 
innocence of any guilty intention by the respondent, is net of any 
conséquence at ail. It is not necessary to allège any illégal features. 
It is sufficient to allège under those statutes as construed by the courts 
that rebates were given in fact, and the amount of the rebates, and 
nothing else. They may hâve been given under pure misunderstand- 
ing of facts and clearly with the most innocent intention. But, of 
course, statutes with référence to restraint of trade never hâve taken 
on those features. 

Then there is the Swift Case, where the major fact was not that the 
parties combined merely to purchase within certain districts, but a 
great many other facts of more important character were coupled in 
to make out the illegality of the combination. I can illustrate what I 
mean by reading from the headnote without going through the opin- 
ion: 

"A combination of the dominant proportion of tlie dealers in fresli méat 
tlirougliout the United States not to bid against, or only in conjunctlon with, 
each other, in order to regulate priées in, and induce shipments to, the llve 
stock marliets in other states, to restrict shipments, establish uniform rules of 
crédit, make uniform and improper rules of cartage, and to get less than law- 
ful rates from raUroads, to the exclusion of competitors, with intent to mo- 
nopolize commerce among the states, is an illégal combination." 

Well, it might be perhaps as looking to a monopoly, and a monopoly 
created in certain ways may be within the statute, while mère con- 
tracts or combinations in restraint of trade, unless with certain ear- 
marks of illegality, are not. 

Mr. Clerk, in each of thèse cases you may enter a judgment : 
Demurrer sustained; indictment adjudged insufficient; respondents 
discharged. 



In re VARLEY & BAUMAN CLOTHING CO. 

(District Court, N. D. Alabama, S. D. Oetober 31, 1911.) 

No. 11,000. 

Bankbxjptct (§ 166*) — Prefeeences— Knowledge bt Ceeditob of Intent to 
Peefeb. 

A mercantile Company, shortly before Its bankruptcy, sent a circular 
letter to its creditors, in which it stated that its last season's business had 
not been good, and it was unable to nieet its payments ; that it was about 
to make a spécial sale, to be strongly advertised, for the purpose of pay- 
Ing Its bills, and would prorate the receipts from the sale among its cred- 
itors ; that it was solvent, and hoped to pay in full within 30 days. Held, 
that creditors receiving such clrculars, and a few days thereafter small 
payments on their claims, were not chargeable with reasonable cause to 
believe that they were intended as a préférence such as to render them 
voidable, although the debtor was In fact insolvent, and did not distrib- 
ute the proceeds of the sale pro rata. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-258; 
Dec. Dig. § 166.*] 

•For other cases see same topic & S numbub In Bec. & Âm. Digs. 1907 to date, & Rep'r Indezeï 
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"In the matter of the Varley & Bauman Clothing Company, bank- 
rupt. On review of orders of référée disallowing claims of Simons & 
McGill and Weil & Livingston except on return of préférences. Re- 
versed. 

Roy McCullough, for petitîoners. 
Henry î^itts, for trustée. 

.: GRUBB, District Judge. Thèse matters are heard on pétitions to 
review orders of the référée disallowing the receipt of dividends on the 
claims of Simons & McGill and Weil & Livingston until payments re- 
ceived by them from the bankrupt had been applied as ofïsets to 
dividends pro tanto, upon the theory that the payments constituted 
préférences, and should be surrendered to the trustée as a condition 
to the allowance of the claims on the basis of the other creditors. 

The bankrupt at and prier to the time of the filing of the pétition 
was in the retail clotliing business in Birmingham, Ala. Its mercan- 
tile bills had rernained unpaid after maturity for some time prier to the 
filing of the pétition, and it was being pressed for payment on them. 
On or about March 14, 1911, the bankrupt got up a spécial sale, which 
was conducted by a foreign firm on a commission basis, and was ad- 
vertised as a bankrupt sale. On March 14th the bankrupt advised its 
creditors of this'sale by circular letter of the following ténor: 

"We are writing to acquaint y ou wlth the fact that we are about to con- 
duet a spécial .sale, the notices of which will be very strong. We will ask you 
to pay no attention to the rumors that may be spread by our competitors re- 
gardlng this Sale. 

"We are franlî to say to you that our last season's business did not come 
up to the standard, and it was impossible for us to meet our obligations. We 
flnd it necessary at this time for us to go to the llmit. We are puttlng on 
this sale to liquidate our Indebtedness. We will prorate the money after each 
day's sale among our creditors, and, we hope. In the next thlrty days to pay 
dollar for dollar. 

"We thank you for past favors. We wish you to distlnctly understand that 
we are perfectly solvent, but we are going to the extrême in this sale in makiiig 
strong advertising. 

"We hope this course wlU meet your approval. 

"Kespt. [SIgned] Varley & Bauman Clo. Co." 

On March 17th the bankrupt wired, among ethërs, the two creditors 
who seek the review that they were piïtting on a strongly worded sale ; 
that làwyers wére trying to hiake trouble ; that they were telegraph- 
iiag creditors, and asking a télégraphie answer. The circular letter 
CQntained the assurance that the bankrupt would remit the proceeds 
of each day's sale pro rata to its creditors until their claims were paid, 
and hoped to be able to satisfy them in full within 30 days. The sale 
was put on, and the bankrupt thereafter, and after each of the review- 
iing creditors had received the circular letter and telegram mentioned, 
r.emitted to Weil & Livingston $42.25 on an account due them of $617.- 
63, and to Simons & McGill $50 on an account due them'of $184.30. 
Thesè payments are suppbsed to constitute the préférences. 

It is conceded that the bankrupt was insolvent prior to the date of 
the issuance of the circular letter and the putting on of the spécial 
sale, and that its président knew of its condition. The only élément 
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of uncèrtainty is whether the reviewing creditors who received the 
préférences had reasonable ground at the time of the payments for 
beHeving that a préférence was intended by the bankrupt. The letter 
and telegram contain the only facts upon which notice is sought to 
be fastened on thèse creditors of this intent. They show to any rea- 
sonably prudent business man that the bankrupt was in embarrassed 
circumstances, and not able to meet its obligations as they matured. 
It has been held that this does not constitute notice of insolvency as 
that terni is defined in the présent bankruptcy act. In re Goodhile (D. 
C.) 130 Fed. 782. It seems, however, that it would be sufficient at 
least to put the creditors on inquiry, when unaccompanied by qualify- 
ing circumstances. In this case the bankrupt forewarned the creditors 
against taking alarm from the character of advertising it was about to 
do, by stating that it was for trade purposes altogether, and its warn- 
ing was calculated to disarm the suspicion that otherwise might attend 
such action. The efïect of the information conveyed by the bankrupt 
to its creditors, that lawyers were trying to make trouble, was miti- 
gatéd by the implication the telegram carried with it, that this was 
caused by the strong advertising the bankrupt was engaged in, and 
which it had assured the creditors was only indulged in for trade pur- 
poses. Spécial sales are occasionally advertised as bankrupt sales for 
this purpose by solvent merchants. The creditors were certainly 
charged with notice, however, that the bankrupt was hard pressed for 
ready money to pay its debts, could not meet them as they matured, 
and was conducting this spécial sale for the purpose of raising money 
to pay its debts. The accompanying assertion of solvency and assur- 
ance of ability to realize enough in 30 days to pay its creditors in full 
of itself would not sufïice to offset this admission of embarrassment. 
The créditer, however, must hâve notice, not only of the insolvency 
of the bankrupt, but of its intent by the payment to preîer. In the 
absence of qualifying circumstances, notice of insolvency at the time 
of payment would carry with it notice of the intent to prefer, since this 
is the natural effect of the payment to one creditor alone by an insol- 
vent. However, if the payment, though by an insolvent, was a pro rata 
one among ail creditors, no préférence would be created by it. 

In this case there was the promise of a pro rata distribution of the 
proceeds of the sale among ail creditors. This promise, accompanying 
the notice of the sale and of the bankrupt's embarrassed condition, was, 
however, not kept by the bankrupt. The sale, was, in fact, conducted 
primarily in the interests of the président of the bankrupt corporation, 
as much of the stock as possible was converted into cash and appropri- 
ated to his use, and only such creditors were paid as it was beheved 
fnecessary to pay in order to prevent them from taking légal action 
against the bankrupt. The reviewing creditors, however, had no 
knowledge of its intention not to live up to the assurance given in its 
circular letter, or of the fact that it had in fact failed to do so, until 
after their receipt of the payments. The payments were made to them 
without any subséquent solicitation on their part, and it was natural 
for them to assume that the payments were remittances made in pur- 
suance of the promise to prorate, made in the circular letter, and not 
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payments made with intent to prefer them over other creditors. The 
payments, whether considered absolutely or relatively to the amounts 
owing, are so small of themselves as to excite no suspicion of intent 
to prefer, and the reviewing creditors may well hâve beHeved that 
each créditer of the bankrupt was being remitted in the same propor- 
tion. The burden is on the trustée to show that the creditors had rea- 
sonable ground to believe otherwise, and that they were getting more 
in proportion than the other creditors. ' The letter of one of the re- 
viewing creditors to the bankrupt in response to the circular, asking 
the bankrupt whether they were to expect a daily check for their pro 
rata of the proceeds of the spécial sale, tends to show that this was 
the actual impression produced on them. A prudent business man 
might reasonably hâve believed from the assurance contained in the 
circular that the payment was a pro rata payment to ail creditors, aris- 
ing out of the proceeds of the spécial sale which was being conducted 
to reduce the bankrupt's indebtedness, and hence in other respects one 
made in the regular course of business. 

If the reviewing creditors did in fact believe, and would as prudent 
business men reasonably hâve believed, from their correspondence with 
the bankrupt that the small payments were made to them, share and 
share alike with ail the other creditors of the bankrupt, from the pro- 
ceeds of the spécial sale, conducted by the bankrupt for that purpose, 
then the receipt of them by the creditors would not in my opinion con- 
stitute a voidable préférence, even though the bankrupt was insolvent, 
had knowledge of its condition, and made them with intent to keep 
the creditors quiet, and not to distribute its assets equally among its 
creditors, and even though the creditors were charged with knowledge 
of its embarrassment or even of its insolvency. The usual infer- 
ence to be drawn from a payment made by an insolvent of an intent 
to prefer the récipient would in that event be displaced by the assur- 
ance of the bankrupt that the payment was not exclusive, but was 
shared in by ail creditors alike. It seems to me that a prudent busi- 
ness man would reasonably hâve drawn this inference from the cor- 
respondence set out in the record in the case. Cases in point are Tum- 
lin V. Bryan, 165 Fed. 166, 91 C. C. A. 200, 21 I,. R. A. (N. S.) 960, 
21 Am. Bankr. Rep. 319 (C. C. A., 5th Cir.) ; Grant v. National 
Bank, 97 U. S. 80, 24 h. Ed. 971 ; Stucky v. Masonic Savings Bank, 
108 U. S. 74, 2 Sup. Ct. 219, 27 L. Ed. 640; Barbour v. Priest, 103 
U. S. 293, 26 L. Ed. 478; First Nat. Bank of Louisville v. Holt, 155 
Fed. 100, 84 C. C A. 16, 18 Am. Bankr. Rep. 766 (C. C. A., 6th Cir.). 

The pétitions for review in each case will be granted, and the réf- 
érée will be requested to permit the reviewing creditors to share in 
the dividends oh the basis of their allowed claims without déduction 
for payments received by them before the pétition was filed, and the 
costs will be taxed against the bankrupt estate. 



IN RE WEITZEI, 463 

In re WEITZEL. 

(District Court, B. D. New York. November 1, 1911.) 

Bankruptcy (§ 196*) — Peopebtt Passing to Trustée— Sale of Peopeett on 
Execution. 

The provision of Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 565 
(U. S. Ootnp. St. 1901, p. .3450), that an adjudication shall rer.cler vold ail 
judgments and other liens obtalned through légal proceedings agalnst tbe 
bankrupt witbin four months prlor to the flling of tbe pétition, "and the 
property affected by the levy, judgment, attachment or other lien shall 
be deemed wholly dlseharged from the same and shall pass to the trustée 
as a part of the estate of the bankrupt," does not give an adjudlcatlcn 
the effect of restorlng to the estate title to property which has been sold 
under an exécution issued on a judgraent obtalned wlthin the four 
months, where It has been delivered to the purchaser, and the proceeds 
applied in discharge of the judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 196.*] 

In the matter of Henry Weitzel, alleged bankrupt. On pétition to 
reclaim property from the trustée. Pétition granted. 

Charles Jaffa, for claimant. 

Maerkle & Maerkle, for petitioning creditors. 

CHATFlElyD, District Judge. Certain property of the bankrupt 
was seized by a city marshal under exécution issued upon judgments 
obtained by a creditor who was also the holder of a chattel moitgage 
which had not been recorded nor refiled at the expiration of the year. 

Pending a sale upon this exécution, another creditor applied to the 
stàte court and secured an order forbidding the sale of the chattels 
levied upon, in so far as any lien dépendent upon the chattel mortgage 
was concerned. But the marshal, adjourning the sale for a few hours, 
and then from day to day, did sell the property under the exécution, 
and delivered that property to the judgment creditor, who bought it 
in, crediting him for the amount of his bid upon the exécution, which 
was duly returned into the proper court. Immediately after this sale, 
a receiver in bankruptcy was appointed upon a pétition which was 
filed but a few hours after the sale took place. Under thèse circum- 
stances several questions hâve arisen. 

The invalidity of the chattel mortgage under the présent statute of 
New York is plain, and the creditors in bankruptcy could attack the 
lien of that mortgage, if this question had not been already determined 
by the state court. The sale under the exécution may hâve been in- 
valid, but, so far as the record shows upon this motion, the title con- 
veyed by the marshal would seem to be good. It is alleged that an 
adjournment has to be advertised for the same length of time as the 
original sale, but this does not seem to be borne out by the author- 
ities. 

The most serious objection is urged by the creditor upon the 
strength of the décision of In re Kenney, 105 Fed. 897, 45 C. C. A. 
113, in which the Circuit Court of Appeals for this circuit decided that, 
under section 67f of the bankruptcy law, a judgment obtained within 

•For other cases see same topic & S numbgb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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four months prior to the filing of the pétition was made null and void 
by the adjudication in bankruptcy, and hence that money held by a 
judgment çreditor as the proceeds of the sale under exécution could 
be taken by the trustée as the property of the bankrupt, upon the the- 
ory that the right to the money had been destroyed by rendering the 
judgment and lien null and void. Upon appeal to the Suprême Court 
of the United States, this décision was affirmed in Clarke v. Larre- 
more, 188 U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555, upon a statement 
of facts by the Suprême Court showing that the sheriff in the case 
in question had the proceeds of the sale still in his hands. In other 
words, that the situation was yet in such a condition as would be cov- 
ered by the word "levy" or "lien." The Suprême Court expressly 
avoids deciding whether the bankruptcy proceedings could affect a 
judgment and exécution if payment had been made to the exécution 
çreditor, and that is the question we bave in the présent case. 

InaSrriuch as payment of the judgment to the çreditor as a return 
by the sheriff- wipes out the lien, and as the judgment itself, to the 
extent of the exécution levy, is vacated by payment so that it no longer 
exists, it is difficult to see how the provision of section 67f of the bank- 
ruptcy statute, deeming any judgment null and void which has been 
obtained within four months, could operate to the extent of requiring 
a repayment of the money. The language of the section covers the 
discharge and release.of property affected by any such judgment ; that 
is, it vacates the lien which has been created, but it cannot restore 
ànd then vacate a judgment or lien that no longer exists. Payment 
or satisfaction of a judgmèïit wipes out the judgfmént, and, even if 
that judgmeilt should thereafter be declared to bave beèn tiull and 
void, the remedy would be for money had and received, and relief 
\vould hâve to be granted in spme other form than the relinquishment 
of a lien which no longer was outstanding against either property or 
proceeds. 

In the présent instance, therefore, the çreditor who purchased the 
goods was in the position of a bona fide holder for value of the goods 
themselves. To that extent, he was entitled to hold the proceeds as 
satisfaction of his .judgment, and the estate in bankruptcy would ei- 
ther hâve to deal with him through section 60 of the bankruptcy law, 
relating to preferential transfers, or attack the transaction for fraud 
and collusion, if they are entitled to such relief. Under thèse cir- 
çumstances, the receiver has ho right to hold possession of the prop- 
erty against the judgment çreditor, and the expense oî his occupation 
mùst be paid by the petitioning creditors who gave the bond therefor. 

Under the fbrm pf the restraining order issued by the state court 
forbidding thé sale, and having in vîew the circumstances under which 
the judgment créditer took possession of the property, there seems to 
hâve been sufhciënt justification for the receiver in bankruptcy to 
hâve demanded and taken possession of the goods as the property of 
the bankrupt, bttt, it appearing that the claim of the bankrupt estate 
tô either the goods or the proceeds cannot be substantiated, the pos- 
session by the receiver should be given up, and he should account to 
fce purchaser for what he received. 
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MISHAWAKA WOOLEN MFG. CO. v. WBSTYEBR et al. 

(Circuit Court of Appeals, Slxth Circuit. November 7, 1911.) 

No. 2,129. 

1. BANKEUPTCT (§ 140*) PlîOPEETÏ PASSIN0 TO TRUSTEE— CONDITIONAI. OB 

Absolittb Sale— Law Governing. 

Wtiether a contract under whlch goods were dellvered to a bankrupt 
was one of condltlonal or absolute sale Is a question ta be determlned by 
the local law as estaWished by décisions of tbe highest court of tbe state. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

2. Sales (§ 454*) — Construction of Gontbact-^onditional oe Absolute 

Sale. 

A contract under which merchandlse was dellvered to a retail dealer 
provlded tbat tltle should remain in the vendor until full payment was 
made, and tbat, on default or insolvency of the purchaser, the vendor 
mlght retake possession of sueh of the goods as should "remain in the 
hands of the purchaser unsold," but that such retaking should net affeet 
the purchaser's liability to pay for the goods not so retaken. There was 
no provision that the proceeds of goods sold should be accounted for or 
should belong to the vendor. HeM that, under the law of Michigan, the 
sale was not condltlonal, but absolute wlth a rétention of tltle to the un- 
soM goods as security, which was ineffective as against a subséquent 
mortgagee for value and in good falth without notice. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. § 1324; Dec. Dlg. § 
454.* 

What constitutes a contract of condltlonal sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] ■ 

Appeal from the District Court of the United States for the West- 
ern District of Michigan. 

In the matter of Kleyn, bankrupt. On pétition of the Mishawaka 
Woolen Manufacturing Company to reclaim property, contested by 
Adrian J. W'estveer and Joséphine K. Westveer, mortgagees. Order 
denying pétition, and petitioner appeals. Affirmed. 

C. E. Buell (George S. Boltwood and Lucius Boltwood, on the 
brief), for appellant. 

M. A. Sooy, for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOLLISTER, District Judge. 

WARRINGTON, Circuit Judge. This is an appeal from an order 
of the court below reversing an order of à référée in bankruptcy. The 
order so reversed directed the trustée in bankruptcy to return to ap- 
pellant certain goods, called "footwear," which, before the proceed- 
ing in bankruptcy was begun, appellant had dellvered to the bankrupt, 
one Kleyn. When Kleyn obtained the goods, he was engagea in the 
retail shoe business in the city of Holland, Mich. The présent pro- 
ceedirig was commenced by pétition of appellant for the order men- 
tioned, and was based upon a claim that the goods were sold to Kleyn 
upon a contract reserving title in the vendor until payment was made. 
The trustée in bankruptcy filed an answer, but under stipulation the 
proceeding has been and is contested by appellees. After dtelivery of 

•For other cases see same topic & i nvmbeb in Dec. & Am. Dlgs. UOT ts date, & Rep'r Indexe» 
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the goods to Kleyn, to wit, on November 4, 1909, Kleyn gave a chat- 
tel mortgage to the Westveers, appellees, covering his entire stock 
and fixtures, including the goods in controversy, "to secure (as stip- 
ulated) a bona fide loan of $2,œO." On the 13th of the^ same month 
a pétition in involuntary bankruptcy was filed against Kleyn, and on 
the folio wing December 17th he was adjudicated a bankrupt, and a 
trustée was appointed on the same day. The goods were thereafter 
delivered to appellant on its giving bond to secure payment of their 
cost price, $294.80, to the trustée or to the Westveers "as their rights 
may be determined by the court." 

The contract in question contains thèse provisions: 

"The tltle and property in ail the goods hereln mentioned shall reinain in 
the vendoT untU fully paid for in cash, and, if payments for the same shall 
not be properly made when due, or if, at aiiy time before the same shall be 
fully paid for, the purchaser shall beeome Insolvent, or shall, in the opinion 
of the vendor, be in danger of insolvency, or the vendor, in its judgment, shall. 
for any reason whatever, deem itself in danger of losing the price of tlie said 
goods, then the vendor may, at Its option, reclaim and take possession of so 
'much of the said goods as shall then remain in the hands of the purchaser 
unsald ; provlded, however, that this provision shall not in any wlse affect 
the Uability of the purchaser for the payment at the priées agreed upon for 
such goods as are not recovered by fhe vendor in the manner aforesaid. 
* * * Punched goods are sold subject to our having them In stock. * * * 
Thèse provisions shall be understood to apply also to ail orders hereafter re- 
ceived by the vendor from the purchaser, whether expressed in such orders 
or not." 

[1] The question is whetfier the transaction involving the delivery 
of the goods under this contract was a conditional sale or an absolute 
sale. If it was the former, the order made by the court below will 
hâve to be reversed. If the latter, it will hâve to be affirmed. 

Counsel concur in the proposition that the question is local, and 
must be determined according to the rule of décision prevailing in 
the court of last resort of Michigan. Thompson v. Fairbanks, 196 U. 
S. 516, 522, 25 Sup. Ct. 306, 49 L. Ed. 577; York Mfg. Co. v. Cas- 
sell, 201 U. S. 344, 352, 353, 26 Sup. Ct. 481, 50 L. Ed. 782; Bryant 
v. Swofford, 214 U. S. 279, 290, 291, 29 Sup. Ct. 614, 53 L. Ed 997; 
Dodge V. Norlin (C. C. A. 8th Cir.) 133 Fed. 36Î, 370, 66 C. C. A. 
425. And for the purposes of this case we shall accept the proposi- 
tion and the décisions cited in its support as applicable. See, also, 
In re Southern Textile Co. (C. C. A. 2d Cir.) 174 Fed. 523, 526, 98 C. 
C. A. 305; In re Baker (C. C. A. 6th Cir.) 182 Fed. 392, 394, 104 
C. C'A. 602. 

[2] Although provision is made by Michigan statute for filing chat- 
tel mortgages (3 Comp. Laws 1897, § 9523), conditional sales are 
not m terms mentioned in the statute ; and the contract in issue was 
nevèr filed. The courts of Michigan hâve gone as far as the courts 
of any state hâve in upholding conditional sales. As was said in 
Brewery Co. v. Merritt, 82 Mich. 198, 201, 46 N. W. 379, 380 (9 h. 
R. A. 270) : 

"This court has gone very far in sustalning conditional sales, and has never 
declared them void nor différent fi'om what the parties hâve Inteuded by their 
agreeuient" 
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It îs to be observed, however, that the court requires the use of 
clear and explicit language to display the intent, if there be intent, to 
withhold title in chattels deliveredl into possession of others for use 
or resale. Thus in Edwards v. Symons, 65 Mich. 348, 355, 32 N. W. 
796, 800, when speaking of a contract that did not in express terms 
cover after-acquired goods and was not extended by implication for 
that reason, it was said : 

"The rule of law that permlts a vendor to retaln the tltle to goods bartered 
by him, and plaeed apparently In the exclusive possession, control, and owner- 
shlp of the vendee, until the whole purchase priée is paid, without notice to 
parties dealing with such vendee, is, at best, a harsh one, and should not be 
enforced except in cases where the agreement to so hold the tltle is positive 
and uuambiguous." 

It is further to be noted that, in ascertaining the intent of this 
class of agreements, the Suprême Court of Michigan does not re- 
gard the fact alone that the title to the goods is in terms to re- 
main in the vendor until payment is made, as necessarily import- 
ing a conditional sale. The court looks not merely to the whole 
instrument but also to the acts and circumstances attending its exécu- 
tion and performance. For example, in Choate v. Stevens, 116 Mich. 
28, 29, 74 N. W. 289, 290, 43 L. R. A. 277, it appears that an agree- 
ment (relating to a soda-draught apparatus) and also certain prom- 
issory notes containing réservations were under considération. The 
notes were given after delivery of the property and in accordance 
with the main agreement. The réservations contained in the notes 
provided among other things "that the title to the above-mentioned 
property does not pass to the undersigned, and that, until ail said notes 
are paid, the title to the aforesaid shall remain" in the seller "who shall 
hâve the right, in case of nonpayment at maturity of either of said 
notes * * * to enter and retain immédiate possession of said 
property." The court said of one of thèse instruments (116 Mich. 
30, 74 N. W. 290, 43 L. R. A. 277) : 

"If it can be said that this writlng shows a sale of the soda fountain, as 
contradistinguished from a contract to sell, the provisions as to title amount 
to no more than a chp.ttel mortgage." 

Thereupon language of the late Justice Harlan was approved as 
used in Chicago Railway Equipment Co. v. Merchants' Bank, 136 U. 
S. 280, 10 Sup. Ct. 1002, 34 L. Ed. 349 : 

"The fact that, by agreement, the title Is to remain in the vendor of Personal 
property until the notes for the prlce are paid, does not necessarily impart 
that the transaction was a conditional sale." 

And the learned judge announcing the opinion in Choate v. Stevens 
had no hésitation in saying in respect of ail the instruments that the 
transaction "was a sale with a réservation of title by way of security." 

Again, in Van Den Bosch v. Bouwman, 138 Mich. 624, 101 N. W. 
832, 110 Am. St. Rep. 336, a promissory note had been given with a 
condition of sale and purchase of a horse, harness and buggy, which 
provided : 

« * * * Title, ownership, or possession does not pass from the said payée 
antU this note and interest is paid in full and that the said payée has fuU 
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ïjower ito . déclare this note due and take possession cf said above-described 
property at any tlrne he may deem hlmself Insecure, * * ♦ and upon tak- 
ing possession * • * sald payée may sell the same • • * or retain 
the sànje Without sale, and In sucb case the amounts paid on this note shall be 
deemed toibe compensation only for the use, wear, and tear of sald property." 

After certain payments had been made, plaintiff took possession of 
the property, and sold it for less than the amount remaining due. It 
was contended that the transaction was a conditional sale, and that on 
retaking the property the considération for defendant's engagement 
to pay ceased. It was held that the express promise to pay was not 
satisfied or abrogated by the authority given to sell and then coUect 
the différence, and so recovery was allowed. , Plainly, in addition to 
reserving title and ownership, possession was in terms both retained 
and given; but, despite this, the intent was readily perceivable and 
given effect. 

What, then, is the trùe meaning of the agreement under considéra- 
tion? The goods were to be delivered to a retail shoe dealer and min- 
gled with his goods. Although the title to ail goods so delivered was in 
terms to remain in the vendor until paid for in cash, still the right to 
reclaim ! goods, for reasons named, was limited to those remaining 
"in thè hands of the purchaser unsold." What is to be said of the 
goods representing the différence in quantity between those delivered 
and those remaining unsold? It seems clear to us that they were in- 
tended for resale in the hands of the vendee, quite as certainly as 
were any other goods in his store. The right of resale must, there- 
fore, be regarded as having been contemplated by the parties and be 
èxtended to ail the goods delivered ; for there is nothing in the con- 
tract limiting resales màdte in the ordinary course of business, respect- 
ing any of the goods. The accident that goods might at any time 
be found to hâve been unsold, as actually occurred in the présent in- 
stance, cannot affect the existence pf the right of resale as it was orig- 
inally designed and given. 

More than this, there is nothing- in the agreement which purports to 
reserve or to give title tô the vendor in any of the proceeds of sales, 
whether received in the form of notes, accounts or cash. On the con- 
trary, a proviso is attached to the right to reclaim and take possession 
of goods unsold, which, in terms, préserves "the liability of the pur- 
chaser for the payment at the price agreed upon for such goods as 
are not recoyered by the vendbr." Liability of the vendee seems thus 
to hâve been desired rather than réservation of title in any sales pro- 
ceeds, rio matter in what form derived. It ought to foUow that per- 
formance of the contract necessarily operated to transfer an absolute 
title in the goods to the vendee. Therê is nothing to indicate, cer- 
tainly not clearly to indicate, that he took the goods upon consign- 
ment, or as factor, or as an agent of any kind, with power to transmit 
title from the vendor to subpurchasers. The very use of such terms 
as "vendor" aïid "purchaser" also "punched goods are sold subject 
td our having them in stock" as usedl in the agreement would seem 
expressly to négative ail idea of agency. Chicago Railway Equip- 
ment Co. v. Merchants' Bank, supra ( 136 U. S. 268, 282, hear bottom, 
10 Sup, Ct. 999, 34 t. Ed. 349). This conclusion is Strengthened by 
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a further provision of the contract forbidding the "purchaser" to sell 
any of the goods "to any retail or wholesale dealer except with the 
previous consent of the company," and imposing "as liquidated dam- 
ages" for violation of such provision 10 per cent, of the invoice price 
"without relief from valuation laws and with attorney's fées." It is 
obvions that, if such restriction were lawful (Dr. Miles Médical Co. 
v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502), 
the very means adopted to secure its observance involve an admission 
that the title to the goods would pass with their delivery. It must 
be borne in mind that we are to consider this contract as a whole^ 
weighing ail the terms and provisions expressed, and also the rea- 
sonable and natural results of its performance — in order to gain 3. 
definite conception of the intention of the parties. 

Thèse considérations seem to us to bring the présent case within 
the principles of Choate v. Stevens and Van Den Bosch v. Bouwman, 
and to distinguish it from the cases relied on by appellant. The case 
of Brewery Co. v. Merritt, 82 Mich. 198, 46 N. W. 379, 9 L. R. A. 
270, seems to be the one upon which appellant places the greatest 
reliance. Comparison of the agreement there involved with the prés- 
ent one will show that the two instruments differ in some of the char- 
acteristics of sale and purchase. The instant agreement contains as 
before pointed out distinct tokens of sale, while the provisions of the 
other for shipment and for réservation of title until the béer was sold 
satisfied the court in Brewing Co. v. Merritt that the transaction was 
meant to be a consignment rather than a sale, the court at last treat- 
ing that agreement the same as if it had in terms provided (82 Mich. 
201, 46 N. W. 380, 9 h. R. A. 270) : "I will ship you ail goods you 
may order, but you must sell so as to net me so much a bushel or bar- 
rel or yard." That case was treated by the trial judge, who sat in 
the présent case, as depending "essentially upon the theory that an 
agency was created." He further called attention to the fact that "it 
is so considered in the reporter's note to Pettyplace v. Manufacturing 
Co., 103 Michigan at page 171." 

We are not unmindful of the force of the claim that the construc- 
tion given to the agreement in the brewing company case ought to be 
applied to the agreement now in dispute. However, we are unable 
to perceive how that insistence can be reconciled with the conclusion 
reached by the court in Choate v. Stevens, and especially with the 
approval there given to the reasoning of the late Justice Harlan in 
Chicago Railway Equipment Co. v. Merchants' Bank. Of the two 
alternatives, we are disposed to believe that the rule of décision deduci- 
ble from ail the pertinent cases of Michigan requires us to place upon 
the présent agreement the construction we hâve given to it, rather tlaan 
the one reached in respect of the agreement in Brewery Co. v. Merritt. 

Another case relied on by appellant is Pratt v. Burhans, 84 Mich. 
487, 47 N. W. 1064, 22 Am., St. Rep. 703. By the contract, as there 
testified tOj the owners retained title to the cigars "until paid for or 
sold, and, when sold, the accounts belong to them." We think the case 
is distinguishable from the fact that réservation of title was there 
extended to the accounts. The différence between reserving and not 
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reserving title to proceeds of sale is helpful in ascertaining intent 
touching rétention or passage of title at the time of delivery. We 
agrée to the principle stated by Judge Denison, who presided at the 
trial below, when he said : 

" * * * Where the proceeds of sale do not belong to the principal, but 
do belong to the intermediary, the relation of agency does not exlst, and the 
sale Is the sale of the intermediary and not the act of the principal, and it 
must follow that in such cases a stated réservation of title is not effective, 
according to its form, but can be effective only as a securlty, and must be 
governed by the raies affecting any pledge or conveyance by way of securlty." 

This, as it seems to us, is in substantial harmony with the Michigan 
décisions; and also with a number of décisions cited, as well as the 
very clear décision itself, in Pontiac Buggy Co. v. Skinner (D. G.) 158 
Fed. 858, 862, 863. And as is said in Herryford v. Davis, 102 U. S. 
235, 245, 26 L. Ed. 160, approved in Chicago Railway Equipment 
Co. V. Merchants' Bank, before cited (136 U. S. at 281, 10 Sup. Ct. 
999, 34 L. Ed. 349) : 

"It is qulte unmeanlng for parties to à contract to say it shall not amount 
to a sale, when it contains every élément of a sale and transmission of owner- 
shlp." 

Reliance is also placed on a décision of Judge Knappen in the un- 
reported case of In re Greenfield ; but the contract there passed upon 
was, as the learned trial judge stated in the court below, "the typical 
contract of shipment on consignment only or of factorage." It is un- 
necessary to comment upon ail the décisions cited by learned counsel for 
appellant. It is sufficient to add that we do not know of anything in 
the Michigan décisions which at bottom is inconsistent with the con- 
struction we hâve placed upon the contract in issue, and we hâve 
pointed out décisions of the Suprême Court of the state which we 
think distinctly sustain our conclusion. 

It is argued that décisions passing upon contracts in terms reserv- 
ing title in articles delivered for personal use of the original taker, 
like machinery, pianos, and sewing machines, are distinguishable from 
décisions under similar contracts relating to articles delivered for pur- 
poses of resale. We do not discover that the Suprême Court of 
Michigan bas made such a distinction, . and it is difficult to see any 
sufficient reason for its existence. Both classes of articles are deliv- 
ered into the possession and control of the first taker, without notice 
to any other person of any title or interest retained in them. They 
are alike chattels, which, in such instances, connote ownership and the 
right of sale in their possessor. Any one having dealings in respect 
to them with a person in possession and control, without notice and 
for a présent valuable considération, ought to secure the same rights 
with regard to the one class as the other. It is settled in Michigan 
in substance and effect, that, where title to goods has actually passed 
to a mortgagor, his mortgagee in good faith is to be treated the same 
as a purchaser in good faith would be. Hudson v. McKale, 107 Mich. 
22, 24, 64 N. W. 727, 61 Am. St. Rep. 310; Heenan v. Forest City 
Paint & Varnish Co., 138 Mich. 548, 553, 101 N. W. 806; Zucker v. 
Karpeles, 88 Mich. 413, 430, 50 N. W. 373 ; Hofïman v. Lake Shore, 
etc., R. Co., 125 Mich. 201, 205, 84 N. W. 55. 
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We hold for reasons before stated that title to the goods in dis- 
pute passed to Kleyn; that the instrument under which an attempt 
was made to retain title was at most simply an ineffective réservation 
of security; and that the Westveers made their loan and received 
their mortgage on the goods without knowledge either actual or con- 
structive of any daim of right or interest therein of appellant. 

The contention that the transaction between Kleyn and the West- 
veers was not had in the ordinary course of sales or business and 
consequently was void under language found in Pratt v. Burhans is 
not tenable. The failure of appellant effectively to reserve title as 
security for the purchase price necessarily resulted, as before pointed 
out, in an absolute sale to the vendee; and this, of course, involved 
that right of sale or other disposition, which ordinarily inheres as an 
incident of ownership. Moreover, the only restriction attempted to 
be placed on the right of sale was applied exclusively to retail and 
Wholesale dealers in such goods, and there is nothing to show that 
the Westveers were either. 

The oi'der of the court below must therefore be affirmed, with costs. 



CASOADEN V. DUNBAR et al. 

(Circuit Court of Appeals, NInth Circuit. October 3, 1911.) 

No. 1,938. 

1. EsTOPPEL (§ 70*) — Equitable Estoppel— Acquiescence. 

Peuding a suit to recover a half interest in a min'ing clalm, the légal 
title to which was In défendants and alleged by plaintiff to be fraudu- 
lently withheld from him, défendants made two leases, together covering 
the claim, reserving royalties. Plaintiff expressly assented to one of the 
leases and made no objection to the other, of which he had knowledge. 
He subsequently obtained an injuuctlon restraining défendants from 
working the claim, but shortly after consented to the appointment of a 
custodian to receive and hold the royalties under the leases, which prior 
to that time had been appropriated by défendants. Held, that he had in 
effect ratifled the leases, and, although he recoveved in the suit, was es- 
topped to claim one-half the gross product of the claim and was entitled 
to recover only one-half the royalties. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §1 183-187; Dec. 
Dig. i 70.*] 

2. Tenancy in Common (§ 28») — Mutual Rights and Liabilities— Eents— 

EXTENT OF LIABILITY ON ACCOUNTINQ. 

On recovery by plaintlff of part interest In a mining clalm owned as 
tenants in common by him and défendants, who had leased the claim and 
divided the royalties between them, plalntifC was entitled only to several 
judgments against défendants for the amount of royalties received by 
each iri excess of his rightful share. 

[Ed. Note. — For other cases, see Tenancy in Common, Cent. Dig. §§ 76- 
88 ; Dec. Dig. § 28.*] 

3. Deposits in Couet (§ 9*) — Suit to Recoveb Pabt Interest in Mine— Im- 

pouNDiNG OF Royalties from Lessees— Rights in Fukd. 

Plaintlff brought suit to recover a half interest in a mining claim, 
pending which défendants leased the claim and received and appropri- 
ated the royalties until, on application of plaintiff, the court impounded 

*For other cases see same topic & § ndmeëb iu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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futurer royalties tiy ordering them pald by the lessecs to a custodlan 
agreed on by the parties, to be held untU further order of the court. 
Plalntiff prevalled In the suit, and an accountltig for rents and profits 
was dlrected. Held, that the (und so impounded was in custodla legis, 
held In trust to answer the demands of the lltigants when their rights 
should be detennlned, and that an asslgnment of his interest thereln by 
a défendant to a third person was subject to the rlght of plalntiff to hâve 
the share of such défendant applled in payment of the judgment recov- 
ered agalnst him for past royalties. 

[Ed. Note. — For other cases, see Deposlts in Court, Dec. Dig. § 9.*] 

4. Beposits in Couet (§ 9*) — Suit to Eecoveh Inieeest in Mine— Impound- 
ING OF Royalties Undee Lêases— Bights in Fund. 

For like reasons, the conveyance by any one of the défendants of hls 
Interest in the niîning clalm after the order Impoundlng the royalties 
to thlrd persons cKargeable wlth knowledge of the fact carried no inter- 
est in the fund accruing thereafter, except subject to plalntiff 's right to 
hâve the same applled In payment of any judgment recovered by hlm 
for the sums found due him from défendants as his share of such prlor 
rents. 

[Ed. Note. — ^For other cases, see Deposlts In Court, Dec. Dlg. § 9.*] 

Appeal from the District Court of the United States for the Fourth 
Division of the Territory of Alaska. 

Suit in equity by D. H. Cascaden against George P. Dunbar, Charles 
Scott, J. Bennett, F. C. Manley, and A. C. Rice, and the First National 
Bank of Fairbànks, Alaska, and S. A. Bonnifield, receiver. From 
final decree, complainant appeals. Modified. 

Thls is a second appeal. 157 Fed. 62, 84 C. C. A. 566. The suit was In- 
stltuted June 11, 1904, by Cascaden to recover possession and tltle to an 
undlvided one-half Interest In a certain mlnlng clalm, known as "No. 12a 
below dlscovery, first tler, rlght Umlt of Cleary creek, among others, situ- 
ated In Fairbànks reeordlng district, district of Alaska. The findings of the 
trial court were rendered June 15, 1905, and a decree entered August 5, 
1905, awardlng to the plalntiff an undlvided one-thlrd of the clalm. On the 
appeal to this court, the plalntiff was adjudged to be the owner of an un- 
dlvided one-half. The decree hère was rendered October 28, 1907, and It was 
thereby orderéd and directed that the tause be "remanded to the court below 
vUth directions to award the plalntiff an undlvided one-half of the interest 
of the defendâhts in the claims reloeated by the défendant Dunbar In May, 
1903, and hls approprlate Interest In the proceeds t±iereof." The claims 
referred to in the decree include clalm No. 12a below dlscovery. The man- 
date having gone down to the court below, the cause came on for hearing 
upon an accounting between the parties touchlng the gold mlned from claim 
No. 12a, and the présent appeal Is from the decree of the court rendered 
upon such accounting. 

The claims were orlglnally locatied by Cascaden for Bennett, Dunbar, and 
Scott, copartners, under an agreement whereby Cascaden was to hâve an un- 
dlvided one-half Interest for hls services In maklng dlscovery and locating 
the claims. Later the members of the copartnership reloeated the claims, 
In fraud of the rlghts of plalntiff. It was for this fràud that this court 
declared the relpcations to be for the beneflt of plalntiff to the extent of a 
one-half interest. 

The trial court made findings of fact as fioUows, brlefly stateJ; 

(1) That on May 7, 1904, Bennett, Sébtt, ànd Dunbar held the légal tltle 
to the claims. 

(2) On that date Bennett conveyed ail hls interest thereln to Scott and 
Dunbar. 

•For other oa^es s«a sage toplc & S numB^r in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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(3) On the same day Scott and Dunbar conveyed to défendants Manley and 
Rlee an undlvided one-thlrd Interest In whatever Interest the grantors pos- 
sessed in such mines. 

(4) On Angust 30, 1905, Scott conveyed his Interest in the clalm to Dunbar. 

(5) On September 15, 1905, the court, on the application of plaintiff, made 
an order enjolning and restraining défendants from working the daim, pro- 
visional upon the plaintiff filing a bond in the sum of $5,000, and the fallure 
of the parties to agrée upon "a sultable and proper person • * * to re- 
ceive the rents, royalties, gold and gold dust and proceeds on said minlng 
claim pending the further litigation thereof, and to be held subject to the 
order of this court." 

(6) That plaintiff executed the undertaking. 

(7) On the same day, plaintiff and défendants agreed upon J. Donnelly, he 
being one of the lessees under défendants, as a suitable custodian of the 
gold mined from the claim. 

(8) During October, 1905, Donnelly was allowed to resign, and Clément 
Alexander, also one of the lessees under défendants, was selected in his 
stead. Alexander served as custodian until December 15, 1906, when, upon 
application of the parties, he was discharged by order of the court. There- 
upon Samuel A. Bonnifield was in like manner selected and deslgnated as 
such custodian. 

(9) Alexander turned over to Bonuifleld $33,533.79, being the amount and 
value of the royalties on the gold dust mined while the former was custodian. 

(10) Bonnifield served until May 22, 1908, when he, in pursuance of the 
order of the court, turned over to the clerk of the court $51,675.36, the 
amount then in his possession by virtue of bis receivership. 

(11) In September, 1904, the défendants Dunbar, Scott, Manley, and Rice 
let to Humes Bros, the lower half of Bench claim No. 12a for 30 per cent, 
royalty on the amount of gold mined. 

(12) Humes Bros, mined the claim until July 19, 1905, when they sold 
to Donnelly, Alexander, and Morrison. The latter continued opérations up 
to and subséquent to the date of the order of injunction and the sélection 
by the parties of a custodian of the royalties. 

(13) The market value of the gross amount of gold extracted by Humes 
Bros, and Donnelly, Alexander, and Morrison, from the claim under the 
lease, up to the tlme Donnelly was selected as custodian, was $69,596.20, of 
which said amount Dunbar and Scott each received as rents $6,959.62, and 
Manley and Rice each $3,479.81. The balance of the royalties accruing under 
the lease, upon gold extracted by Donilelly, Alexander, and Morrison subsé- 
quent to the sélection of a custodian, was delivered over to such custodian. 

(14) On October 20, 1904, Dunbar, Scott, Manley, and Rice let the upper 
half of Bench claim No. 12a to Riley, O'Malley, and Donnelly, reserving 40 
per cent, on the gold extracted as rental. 

(15) At the time of giving said lease, or later, the plaintiff entered into an 
agreement with Riley, O'Malley, and Donnelly. By this agreement it is stip- 
ulated as folio ws. 

"Now, therefore, for and in considération of the sum of one dollar, lawful 
money of the United States of America, to him in hand paid by the parties 
of the second part, the reeeipt whereof is hereby acknowledged, and in con- 
sidération of said parties of the second part undertaking so to extract the 
gold, minerais, and precious metals from said premises, so that the person or 
persons entitled thereto, as may be determined in said action at law, may 
hâve the beneflt thereof, the party of the first part covenants and agrées to 
and with the parties of the second part not in said action at law or in any 
other action at law or in equity, to apply for an order enjoining said parties 
of the second part from working said premises as in said contract of lease or 
purported contract of lease provided. 

"But nothing in this agreement contalned shall be construed as recognizing 
the right, or any right, in said Klce, Manley, Dunbar, and Scott to exécute 
said contract of lease, or to said premises or to any part thereof; but said 
action, or any other action to be commenced and involvlng the title to said 
premises shall be tried as if said lease or purported lease and thèse présents 
had not been made and executed, save and exeept as hereinbefore provided. 
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"And If In said action or in any other action Involvlng the title to said 
premises, the party of the flrst part shall, on final judgment or decree, be ad- 
judged or decreed the owner of said premises or of any part thereof or of any 
interest therein, then and in that event, the party of the flrst part covenants 
and agrées to and with the parties of the second part to malie and execnte a 
lease to and of said premises or of such part or interest thereon or therein 
as to said party of the flrst part shall be so awarded, to the parties of the 
second part for a term ending on said 20th day of October, 1907, at noon, 
such lease to contain the same covenants and conditions and agreements as 
said contract of lease or purported contract of lease herein referred to." 

(16) By virtue of their lease, Eiley, O'Malley, and Donnelly mined the prop- 
erty until long after a custodian was selected by the parties. 

(17) That the market value of the gross amount of gold mined by Riley, 
O'Malley, and Donnelly under thelr lease, to the time of the sélection of a 
custodian, was $92,466.61, of which said sum Dunbar and Scott each received 
$12,328.80, and Manley and Rice each î|;6,164.40. The remaining royalties, ac- 
cruing after the sélection of a custodian, were paid over to such custodian. 

(18) Since the date of the order of injunction and the sélection of a cus- 
todian, namely, September 15, 1905, the lessees of said claim hâve deposited 
ail the rents and royalties with the custodian or with the clerk of the court. 

(19) Royalties in gold dust turned over to the custodians, of the value of 
$51,665.36, with the consent of plaintiff and défendants, bave been sold and 
reduced to money, which is now in the hands of the clerk, and the clerk bas 
aiso in bis possession 15 pokes, said to contain 1,250.75 ounces of gold dust, 
belng for royalties from the mine accruing since about June 1, 1908. 

(20) During the years 1904 and 1905, and prior and subséquent to the in- 
junction and sélection of a custodian, tlie plaintifC resided in a cabin adjacent 
to Bench claim No. 12a, and had full knowledge and notice of the mining 
opérations being carried on by Humes Bros., Donnelly, Alexander, and Mor- 
rison, and Riley, O'Malley, and Donnelly, and at no time protested against 
the same. 

•(21) That Cascaden, after the granting of the injunction, consented-that 
Donnelly, Alexander, and Morrison, and .Riley, O'Malley, and Donnelly should 
continue the mining opérations, and did not, prior to September 15, 1905, take 
any steps to enjoln the mining opérations upon said property. 

(22) On the 20th of August, 1906, Ehinbar executed a mortgage upon his 
interest in the mine to E. T. Barnette to secure a note given by himself and 
J. C. Kellum, and at the same time .assigned to Barnette ail his right and 
interest in and to three pokes of gold dust, then on deposit with the First 
National Bank of Fairbanks, containing in the aggregate 1,214.51 ounces r 
said gold dust being then and there held by the bank pending the final déter- 
mination of this action on appeal. 

(23) On the 19th of September, 1906, Barnette assigned the mortgage and 
his interest in the three pokes of gold dust to Bonnifleld. 

(24) On September 18, 1906, Bonnifleld loaned to Dunbar $10,320, and, for 
the purpose of securing the payment of the same, Dunbar gave Bonnifleld a 
mortgage on his interest in the mining claim, and thereafter, for the purpose 
of paying his obligation, assigned and transferred to Bonnifleld ail his inter- 
est in and to the gold dust, subsequently to eome iuto possession of Bonni- 
fleld as custodian, as royalty from the opération of the mine. 

(25) On July 1, 1907, Rice assigned to Bonnifleld ail his interest in the 
roj'alties in the latter's possession, and also conveyed to Bonnifleld ail his 
interest in the mine. 

(26) On September 12, 1907, Manley directed Bonnifleld to apply his inter- 
est in the gold dust then in the latter's possession to the payment of a claim 
which Manley owed to Bonnifleld. 

(27) On April 4, 1909, Bonnifleld assigned ail his interest in and to the roy- 
alties to the First National Bank of Fairbanks. 

(28) That Manley and Rice, in letting the leases and in receiving one-third 
of the royalties as aforesald, acted honestly and In gooâ faith. 

As conclusions of law, the court found, briefly stated: 

(1) That by reason of the décision of the Court of Appeals the deed from 
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Dunbar and Scott to Manley and Blce operated to convey a one-slxth interest 
only in the mine. 

(2) That Manley and Rica were entltled to but one-sixth of the royalties 
accruing prior to September 15, 1905, and are entitled to one-sixth only of the 
royalties now in the hands of the clerk of the court. 

(3) That Dunbar, at the time he executed the mortgage ta Barnette, was 
the owner of an undivided one-third of the mine, and that the First National 
Bank of Falrbanks is entitled to one-third of the royalties on deposit with 
the clerk. 

(4) That plaintiff is entltled to a decree adjudging hlm to be the owner of 
an undivided half interest in ail the mtning properties located by Dunbar in 
May, 1903. 

(5) That plaintiff is entitled to judgment for one-half the royalties mined 
and extracted from the properties since September, 1904, up to the time of 
the sélection of a receiver or eustodian, which sald royalties aniount to the 
sum of $57,805.50 ; the one-half being $28,932.75. 

(6) That plaintifl: is entitled to an order decreeing him to be the owner of 
one-half the royalties in the custody of the clerk of the court. 

(7) That plaintiff is entitled to judgment against Manley in the sum of 
$4,822.13, against Rice for a like sum, and against Dunbar and Scott for the 
sum of $19,288.50. 

(8) That plaintiff is entitled to an order dlrecting the clerk to pay over to 
him sufficlent of the deposits to satisfy thèse judgmeuts. 

(9) That the mortgage executed by Dunbar to Bonnifleld and the assign- 
ment of the gold dust to him to secure the payment of said sum of $10,320 
are void, and that the deed and assignment from Rice to Bonnifleld are also 
void. 

(10) That plaintiff is entitled to interest on the said sum of $28,932.75 from 
August 15, 1905, at 8 per cent. ; the same to be paid by défendants in propor- 
tion to the respective judgments against them. 

(11) That plaintift' is entitled to recover his costs and dlsbursements, 

H. J. Miller, T. C. West, and F. De Journel, for appellant. 
John L. McGinn, Metson, Drew & Mackenzie, and E. H. Ryan, for 
appellees. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
Numerous objections and exceptions were taken to the findings of the 
court, as to both the fact and the law; but the objections hère are re- 
duced practically to three. Thèse are: 

First, as it respects the measure of distribution of the proceeds of 
the claim. 

Second, the manner of giving judgment against Dunbar, Manley, 
and Rice; the same being severally instead of jointly and severally. 

Third, awarding the First National Bank of Fairbanks one-third 
of the funds in court under a mortgage and assignment admittedly 
paid and discharged. 

Before entering upon a discussion of thèse objections, the légal ti- 
tle should be settled. This was practically done when the case was 
hère before. The plaintiff was declared to be the owner of an undi- 
vided one-half interest in the mining claims involved. This left in 
Scott and Dunbar an undivided one-half; but, they having conveyed 
to Manley and Rice an undivided one-third of their interest, which 
would be an undivided one-sixth of the whole, an undivided one-third 
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was leftin their right. The judgment as to the title of thèse mining 
claiins shoiild therefore be for the parties in proportion as thus in- 
dicated. 

It subsequently appears that Scott has sold his interest to Dunbar, 
and that Dunbar and Rice hâve made some conveyances to Bonnifield ; 
but as thè pleadings are not in this record, and it does not appcar that 
any supplemental pleading has been filed showing the title of Bonni- 
field and praying judgment therefor, none can be rendered in his favor. 
Bonnifield is not made a party in any way to the suit. The only capac- 
ity in which he has ever acted or appeared is as custodian of royalties, 
and to protest against the order of the court directing and requiring 
him to pay the deposits into the court. 

[1] The contention, as it pertains to the first objection, is that 
plaintiff is entitled to judgment for the gross product of the mine, 
instead of for the royalties received upon the leases only. This dé- 
pends upon the acts and conduct of plaintiff with respect to the leas- 
ing to Humes Bros, and other lessees by Dunbar, Scott, Manley, and 
Rice. It appears from the findings of f act that Humes Bros, acquired 
their lease on the lower half of the mine during the month of Septem- 
ber, 1904, and Riley, O'Malley, and Donnelly acquired theirs on the 
upper half on October 20, 1904. As to this latter lease, the plaintiff 
expressly agreed with the lessees, by a written contract of even date 
with the lease, not to disturb them by injunction or otherwise, in the 
cause then pending for a détermination as to the ownership of the 
mining claims during the continuance of their lease, and, if successful, 
plaintiff further agreed to continue the lease until the end of the three 
years term, namely to October 20, 1907. This contract recites, among 
other things, that: 

"In considération of said parties of the second part (the lessees) undertak- 
Ing so to exttact the gold, minerais, and preclous nietals from said premlses, 
so that the person or persons entitled thereto, as may be determined in said 
action at law, may hâve the beneflt thereof, the party of the Jîrst part cove- 
nants,"' etc., thus Indlcatlng that the plaintiff was agreeable to the lesseeS' 
enterlng inta the contract of leasing with Dunbar and others. 

Under thîs lease, Riley, O'Malley, and Donnelly extracted, prior to 
the time a custodian was selected, $92.466.61, and the entire royal- 
ties to that time were appropriated by Dunbar and other lessors. 
Plaintiff's counsel claims that the amount of gold extracted in that 
time was in excess of $100,000; but we think the finding of the court 
in that respect is about as nearly correct as can be determined. The, 
finding furthermore that there was extracted under the Humes lease 
'gold to the value of $69,596.20 we deem to be in accordance with the 
weight of the testimony. 

Later, oïl September 15, 1905, the plaintiff applied for an injunc- 
tion to restrain Dunbar, Scott, Manley, and Rice from further ex- 
tracting the gold from the mine, which was duly issued., On the same 
date, however, at the suggestion of the court, plaintiff and défendants 
agreed to the appointment of a custodian, with authority to receive 
the royalties and hold them for the parties in the suit entitled thereto. 
An agreement to the receipt of the royalties or rentals by the eus- 
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todian for the parties interested was tantamount to an agreement that 
the lessees should hâve ail the gold extracted except the royalties for 
their services in extracting the same. This was in effect a ratification 
of the leases, at least from that time forward. Otherwise plaintiff 
should hâve insisted that the gross amount be paid into the hands of 
the receivers, instead of the royalties only. Beyond this évidence of 
plaintifï's assent to the leasing, plaintifï testifies that Humes Bros, 
told him of their lease at the time they procured it from Dunbar and 
others, and the percentage of the output they were to receive, and that 
he took no steps to stop them. It further appeared that plaintiff, dur- 
ing the time, was living in a cabin by the side of the daim, and was 
about the mining opérations from time to time, and saw the cleanups 
"quite frequently," and never made protest in any way. In talking of 
another lease given while the receivers were in charge, to which he 
was asked to assent, though refusing his assent, he said in effect that 
he had made no trouble with respect to the other leases, and would 
make none as to this. It is further to be remarked that J. Donnelly, 
the fîrst custodian of the royalties, agreed upon by plaintiff, was one 
of the lessees from Dunbar, Scott, Manley, and Rice, and Alexander, 
the second custodian, was one of the successors to Humes Bros, un- 
der their lease, and was selected while such lessee. Beyond this, plain- 
tiff, with the défendants, agreed with the successive receivers that 
they should act without compensation. From ail which it would seem 
that, if the plaintiff did not consent in the first instance to the mak- 
ing of thèse leases, he subsequently ratified them, and was willing to 
accept the royalties only, as his proper share of the gold extracted 
from the mine. He ought not, therefore, to be now heard to claim 
one-half of the gross amount of gold extracted from the mines, how- 
ever fraudulently Dunbar, Scott,, Manley, and Rice may hâve acted 
in appropriating the royalties. It is very true that, where the tres- 
pass is willful and unlawful, and property is appropriated, the appro- 
riator should be held for its gross value. Sweeney v. Hanley, 126 
Fed. 97, 61 C. C. A. 153. But in this case there is such an implied 
assent to and ratification of the leasing by plaintiff as to preclude him 
from claiming the gross. 

[2] Advancing to the next contention of counsel for appellant, 
which is that the judgment should hâve been given jointly and sever- 
ally against Dunbar, Manley, and Rice, it is clear from the foregoing 
considérations that thèse parties are subject to an accounting for only 
the rents and royalties received by them beyond their proportionate 
share. "It is well settled by ail the authorities," say the authors of 
the American and English Encyclopedia of Law ([2d Ed.] vol. 17, 
p. 693), "that where one tenant leases the common property to a 
third person and receives the rents, he is liable to account to his co- 
tenants for their proportionate share." See, aiso, Tarleton v. Gold- 
thwaite's Heirs and Adm'r, 23 Ala. 346, 58 Am. Dec. 296; McCaw 
v. Barker et al., 115 Ala. 543, 22 South. 131; Gedney v. Gedney, 160 
N. Y. 471, 55 N. E. 1 ; Howard v. Throckmorton, 59 Cal. 79. 

It must foUow that one tenant could not be held to account to an- 
other for more than the share received by him above that which he is 
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proportionately entitled to. It being ascertained, therefore, the pro- 
portionate amount of the rents and royalties received by Dunbar, 
Scott, Manley, and Rice, the court below was right in entering a sev- 
eral judgment for the amount each received above his own appro- 
priate share; but it should not hâve given a joint and several judg- 
ment against Dunbar and Scott. 

[3] It is next contended that the court êrred in awarding to the 
First National Bank of Fairbanks one-third of the funds in court; 
they being the accumulation of royalties on leases of the mine after 
the sélection of custodians by the parties litigant. The First National 
Bank claims through Dtmbar's mortgage of the mine, and his assign- 
ment of his interest in the gold dust in custody of the receiver to Bar- 
nette, Barnette's assignment to Bonnifield, and the latter's assignment 
to the bank. It will be necessary to go into thèse transactions a lit- 
tle more minutely than has been donc as shown by the findings of the 
court for a clear exposition of the situation. 

On August 30, 1905, Scott deeded his entire interest in the mine to 
Dunbar. On August 20, 1906, Dunbar executed to E. T. Barnette a 
mortgage on the mine, with other property, to secure the payment of 
a joint note of $30,000 made and delivered to Barnette by Dunbar and 
J. C. Kellum. On the same date Dunbar assigned to E. T. Barnette, 
trustée, ail his interest in three pokes of gold dust, further described 
as "now on deposit with the First National Bank, of Fairbanks, Alas- 
ka," whereby Dunbar stipulated as f ollows : 

"Sald gold dust is held by the sald First National Bank pending a lawsuit 
now on appeal to the Circuit Court of Appeals wherein David and John Cas- 
caden are plaintiffs and Slanley, Rice, and Dunbar are défendants. And I 
hereby authorize the said E. T. Barnette, or agent, when said suit is settled 
or when said gold dust is released, ta take said gold dust from said First 
National Bank, and apply the same on a mortgage given by me on this date 
to the said B. T. Barnette for the sum of thirty thousaud dollars." 

On August 27, 1907, Barnette made this assignment of the gold 
dust to Samuel A. Bonnifield, namely: 

"I hereby assign and set over ail my right, title, and interest in and to 
the gold and gold dust described on the reverse side of this sheet of paper 
unto Samuel A. Bonnifield, his executors, administrators, and assigns." 

On September 19, 1906, Barnette, for value, assigned to Samuel A. 
Bonnifield the mortgage of August 20th given on the mine. On Sep- 
tember 9, 1907, Dunbar assigned to Bonnifield ail his right, title, and 
interest in the gold dust then in the hands of Bonnifield as trustée in 
pursuance of the stipulation entered into between the parties in the 
case of Cascaden v. Dtmbar and others, pending in the Circuit Court 
of Appeals. The former assignment of gold dust to Barnette was 
referred to in this latter assignment, and Bonnifield was authorized 
and empowered "to take of the gold and gold dust that has been de- 
posited since the time of said assignment to the said E. T. Barnette 
with him as trustée, or which has come into his hands as trustée," such 
amount as was sufficient to pay two certain notes one of date Sep- 
tember 18, 1906, for $4,320, and the other of date May 17, 1907, for 
$6,000, and to apply the balance of the trust fund upon the $30,000 
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mortgage given to Barnette. By the same instrument, Dunbar assîgn- 
ed and transferred "ail gold and gold dust" that might be thereafter 
taken from No. 12a until the money he owed to Bonnifield should 
hâve been paid in full. "This assignment," concludes the document, 
"is to transfer at once ail of my title in and to the gold dust now on 
deposit with the said S. A. Bonnifield and held by him as trustée, and, 
also, ail dust that has been extracted from said claim No. 12a below 
Discovery on Cleary Creek, and which has come into his hands as 
trustée, and also ail future gold that may be mined and extracted 
from said property which shall similarly be deposited with him." 

On April 11, 1909, Bonnifield sold, assigned, and set over unto the 
First National Bank ail of his right, title, and interest in and to that 
certain fund described as "now on deposit with the clerk of the Dis- 
trict Court for the Third Division of the Territory of Alaska, in that 
certain action entitled Cascaden v. Dunbar et al., being numbered 
165," and empowered the bank to institute such proceedings in his 
name as might be necessary to enforce the payment. This constitutes 
the bank's chain of title from Dunbar, based upon the mortgage and 
assignment of the fund to secure the payment of the $30,000 obligation, 
in so far as it is traceable from the record. It absolutely confers no 
title to the mine, and in reality none to the mortgage on the mine. 
There seems to be a complète chain of assignment as it pertains to the 
fund, and it is by this right, we présume, that the bank claims title 
thereto. Furthermore, it is shown by the testimony of C. J. Hurley, 
président of the bank at the time he testified, that the $30,000 mort- 
gage has been paid in full and wholly discharged, and that Kellum 
paid it. This in itself should preclude the bank from further claim 
upon the mine or the fund by virtue of the mortgage or the pledge, 
for, if the obligation which they were given to secure is paid, the 
mortgage and pledge should be discharged. But, to proceed : There 
has been some intimation that Kellum was a surety on the note only, 
and that he was entitled to be subrogated to the mortgagees and his 
assignées' position with référence to the security; but there is no per- 
tinent testimony to support the claim, and Kellum has not been made 
a party to the suit. 

The first assignment of the gold dust on deposit, which was by way 
of pledge, was made by Dunbar to Barnette August 20, 1906. This 
lassignment recognizes the fact that the gold dust was held by the bank 
pending the lawsuit hère now being prosecuted by this second ap- 
peal. This was then a récognition by Barnette, the pledgee, that the 
fund was held in trust for a spécifie purpose. Further, Barnette was 
only authorized to apply the gold dust to the payment of the mortgage 
when the suit was settled. Thus he knew he was not entitled to the 
gold dust until the interests of the parties to the litigation were sub- 
served, and it was practically so stipulated. At that date, it is true, 
Bonnifield was not the custodian of the fund, but he was such cus- 
todian when Barnette assigned the pledge to him on August 27, 1907, 
and must be held to hâve fuUy known the conditions under which he 
held such fund. The fund was, from the time of the sélection of 
the first custodian, September 15, 1905, and at that time — the time 
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of the assignrtient of the pledge to Bonnifield — în custodia legis to 
subserve the several interests of the parties Htigant according to their 
super iority of right. 

Some suggestion has been made that Donnelïy, Alexander, and Bon- 
nifield were merely the custodians by sélection of the parties, and 
were not appointées of the court in such a sensé as made them the of- 
fîcers of the court, aild that the f und was never, until paid into the 
hands of the clerk, in the custody of the court or the law. This view 
cannot be sustained. The very inception of the agreement of the par- 
ties to the sélection of a custodian was by application to the court to 
impound the royalties, and the agreement to the sélection of the cus- 
todian was made at the suggestion of the court. The order entered 
on the application was that the royalties received by the custodian "be 
held subject to the order of this court." Furthermore, the custodians 
or receivers were ail deemed to be subject to the orders and directions 
of the court at ail times. Alexander, it appears from the findings, 
upon appHcation of the parties, was discharged by order of the court, 
and Bonijifield was agreed to and named in his stead, and ultimately 
Bonnifield turned the funds over to the clerk by order of the court. 
In short, the fund was always, from the time of its impounding, 
treated as within the custody of the court, and was in reality, and in 
légal effect, in custodia legis. 

At the time when the gold dust began to be impounded, Dunbar, 
Scott, Manley, and Rice had appropriated of Cascaden's proportion of 
the royalties $28,932.75. It was because of thèse misappropriations 
and failure to account, no doubt, that Cascaden finally concluded to 
seek the appointment of a receiver, and the purpose was that he might 
be reimbursed the amount theretofore appropriated by thèse parties, 
as well as to secure a just distribution of the royalties thereafter to be 
paid into the hands of the custodian. It was only fair and équitable, 
in view of the conduct of Dunbar, Scott, Manley, and Rice, that such 
a disposition should be made of thèse royalties and of those subse- 
quently to accrue in the hands of the custodians. 

Whoever, theref ore, dealt with this fund in court, dealt with it sub- 
ject to the just rights and equities of Cascaden to be reimbursed and 
secured his rightful proportion of the accumulated royalties arising 
from the leases made by Dunbar, Scott, Manley, and Rice. While 
Dunbar assigned his interest in the three pokes of gold dust in the 
bank to Barnette prevous to Bonnifield's becoming custodian of the 
fund, Bonnifield had no right, after his sélection, to deal with the fund 
in any other' manner than as trustée, and of course he was charged 
with notice of the condition of the fund and the rights of the respec- 
tive parties litigant thereto and the bank, dealing with him, could ac- 
quire no better or superior right thân he had. We conclude, there- 
fore that the conclusion ofi law of the District Court that the First 
National Bank was entitled to one-third of the money and gold dust 
on deposit with the clerk was error. It should hâve been that the 
bank was entitled to such one-third interest subject to the right of 
Cascaden to be reimbursed out of it for that proportion of Cascaden's 
royalties that Dunbar and Scott appropriated. 
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[4] Four other matters are yet to be considered, namely: The 
mortgage given by Dunbar to Bonnifield on the mining claim No. 12a, 
executed April 6, 1907, to secure payment of two notes one for $6,- 
000 and the other for $4,320, each given by Dtinbar to Bonnifield on 
the 18th day of September, 1906 ; the deed f rom A. C. Rice to Bonni- 
field of date July 1, 1907, to the former's interest în the mine; the 
assignment by Rice to Bonnifield of the same date of ail Rice's in- 
terest in the royalties then in custody of the receiver and deposited in 
the First National Bank; and the direction of Manley to Bonnifield to 
apply the former's interest in the gold dust then in the latter's cus- 
tody to the payment of a claim which Manley owed to Bonnifield. 

As it relates to the mortgage, it is claimed that but $2,000 has been 
paid on the notes, and that the balance remains unpaid. We do not 
find that the bank has ever come into the title to this mortgage. But, 
however that may be, Bonnifield was trustée at the time he took and 
accpted this mortgage, and was custodian of the royalties then in his 
hands for the purposes of the trust, and the fund could not in any 
way be affected by it to the détriment of Cascaden. 

As to the Rice deed, Bonnifield does not appear by the record to 
hâve parted vi^ith what title he thus acquiredto Rice's interest in the 
mine, and the transfer would seem to hâve no particular relation to 
this controversy. 

Bonnifield's interest in the fund acquired by the assignment from 
Rice, whatever it was, passed, we présume, to the bank under Bon- 
nifield's assignment of the fund to the bank of date April 11, 1909, 
above noticed. So of Manley's interest in the fund acquired by di- 
rection to apply to the payment of his debt to Bonnifield. But as Bon- 
nifield, being trustée of the fund, could not thus hâve acquired any in- 
terest from Rice detrimental to the rights of Cascaden, the bank could 
not acquire any greater right from Bonnifield. Furthermore, the 
bank is chargeable with adéquate knowledge of the conditions exist- 
ing relative to the fund, Bonnifield being its président, and undenia- 
bly it cannot claim as an innocent purchaser. So it is not in a posi- 
tion to deny the rights of Cascaden in the fund, being the accumulated 
royalties arising from the leasing of the mine. The District Court 
was therefore in error in adjudging that the bank was entitled to one- 
third of the money and gold dust on deposit with the clerk of the 
court. We further conclude as follows : 

1. That the royalties received from the leasing of the mine prior to 
the sélection of a custodian were $57,865.50. 

2. That Cascaden is entitled to one-half of thèse royalties, amount- 
ing to $28,932.75. 

3. That Dunbar should account to Cascaden for one-third of this 
sum, or $9,644.25, for which Cascaden is entitled to judgment against 
him. 

4. That Scott should account to Cascaden for a like amount, and the 
latter is entitled to judgment therefor. 

5. That Manley should account for one-sixth, or $4,822.125, to Cas- 
caden, for which the latter should hâve judgment. 

191 F.--31 
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6. That Rice should account for a like amount, for whîch also Cas- 
caden should hâve judgment. 

7. That Cascaden is entitled to one-half of the royalties, including 
the moneys as well as the gold dust now in the hands of the clerk and 
in the registry of the court, as his rightful proportion thereof . 

8. That Cascaden should receive from the other half of the fund 
in court the sum of $28,932.75. 

9. That the First National Bank of Fairbanks is entitled to the bal- 
ance, or whatsoever remains of such fund af ter the payment of plain- 
tiff. _ 

10. Plaintiff is entitled to his costs and disbursements against de- 
fendants, including the bank. 

The decree of the court below will be modified to conform to this 
opinion. 



CHICAGO, B. & Q. R. CO. et al. v. FEINTUCH et al. 

(Circuit Court of Appeals, Ninth Circuit October 2, 1911.) 

No. 1,966. 

1. Carkiers (§ 36*) — Interstate Commerce Act— Excessive Rate— Recovebt 

or Damages— "In JURBD Person." 

A shlpper, who Is chargea by a rallroad company on an Interstate shlp- 
ment a rate in excess of that establlshed by the company and filed wlth 
the Interstate Commerce Commission, Is Injured by such unlawful rate 
within the meaning of the Interstate Commerce Act Feb. 4, 1887, c. 104, 
i 13, 24 Stat. 38.3 (U. S. Comp. St. 1901, p. 3164), without regard to the 
question of Its reasonableness, and uuder section 16 the Interstate Com- 
merce Commission has power to make an award of damages therefor 
whlch may be enforced by action In a Circuit Court. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 95; Dec. Dlg. 
i 36.* 

For other définitions, see Words and Phrases, vol. 4, p. 3614.] 

2. Commerce (§ 91*) — Interstate Commerce Act — Action to Enforce Awabd 

OF Commission— Pleadinq. 

An action may be malutalned In a Circuit Court under Interstate Com- 
merce Act Feb. 4, 1887, C. 104, § 16, 24 Stat. 384 (U. S. Comp. St. 1901, 
p. 316.5), to enforce an order of the Interstate Commerce Commission 
awarding réparation to a shipper for an unlawful charge by a rallroad 
company, where the complalnt and the record show that the cause of ac- 
tion Is the same as that acted on by the commission, whlch need not nec- 
essarily be set out in its order. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. § 143 ; Dec. Dlg. 
§91.*] 

B. Commerce (§ 95*) — Interstate Commerce Act— Action to Enforce Award 
OF Commission— Evidence. 

In an action against a rallroad company brought under Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 16, 24 Stat 384 (U. S. Comp. St. 1901, p. 
3165), to enforce an order of the Interstate Commerce Commission, award- 
ing réparation to a shipper, whlch is triëd to the court, the admission in 
évidence of the report of the commission is not error, although it may 
contaln Irrelevant matter. 

[Ed. Note. — For other cases, see Commerce, Cent Dlg. § 145; Dec. Dlg. 
i 95.*] 

•For other cases see same toplo & S nttmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Carbiebs (I 30*) — Construction or Railboad Tabiff Schedui.es— "Fub- 

WITURE." 

Showcases are "furnltiire" wlthin the ordinary meanlng of the word, 
whlch governs In the construction of tariff schedules published for tha 
Information of the public, and are Included in a commodity rate on "fur- 
niture (new) ail kinds." 

[Ed. Note.— For other cases, see Carriefs, Cent. Dig. § 81 ; Dec. Dig. { 
30.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3013-3016.] 

6. CONSTITTJTIONAL LaW (I 248*) — INTERSTATE COMMMERCE ACT— ALLOWàNCE OF 

Attornet's Fées. , ^or,- irn s ir 

The provision of Interstate Commerce Act Feb. 4, 188 <, c. 104, 5 lt>, 
24 Stat. 384 (U. S. Comp. St. 1901, p. 3165), for the allowance of an at- 
torney's fee to a petitioner, if he shall prevail in an action to enforce 
an award of the Interstate Commerce Commission, Is not unconstitu- 
tional as class législation. 
[Ed. Note. — For other cases, see Constitutlonal I^w, Dec. Dig. § 248.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of CaHfornia. 

Action by M. Feintuch and the Newton Gum Company against the 
Chicago, Burlington & Quincy Railroad Company, the Union Pacific 
Railroad Company, the Southern Pacific Company, and the Atchison, 
Topeka & Santé Fé Railway Company. Judgment for plaintifïs, and 
défendants bring error. Affirmed. 

This Is an action Instituted under the Interstate commerce act, by défend- 
ants In error against plalntlfCs in error, to recover for réparation in pursu- 
ance of an order of the Interstate Commerce Commission directing that the 
6ame be made. 

The complainant Feintuch, under the name Frankel Display Fixture Com- 
pany, on December 24, 1906, caused to be shipped, over the Chicago, Burling- 
ton & Quincy, Union Pacific, and Southern Pacific Rallways, a car load con- 
slgnment of showcases, 20,900 pounds in weight, from Quincy, 111., to San 
Francisco, Cal., for which transportation the said défendant railroad eompa- 
nies charged the shipper a rate of $3 per 100 pounds whereas it is claimed 
by the shipper that $2.20 per 100 pounds is the scbedule or lawful rate. On 
January 3, 1907, Feintuch In like manner made another shipment over the 
same lines, and a like charge was exacted for the service of transportation. 
And on December 28, 1907, the complainant Newton Gum Company made a 
like shipment of showcases, the place of shipment and the destination being 
the same, over the Chicago, Burlington & Quincy and the Atchison, Topeka & 
Santa Fé Rallways, for which transportation a like charge was made to that 
which Feintuch was requlred to pay. The complainants, clalming to be in- 
jured and damaged by thèse charges, on Septeraber 29th flied their pétitions 
wlth the Interstate Commerce Commission against said railroad companies, 
demandlng réparation. The commission upon investigation awarded répara- 
tion in sums representing the différence between the tariff rate of .?3 on 100 
pounds and $2.20 on 100 pounds. The défendants refusing to grant the répara- 
tion, although directed so to do by the commission, the complainants insti- 
tuted the présent action In the Circuit Court to recover against the défend- 
ants the amount of r^aration ordered to be made by the commission. The 
complaint states the fact of shipment, the charges exacted, the rate claimed 
to be the lawful rate, the différence between that and the rate charged, the 
fact of petitionlng the Interstate Commerce Commission for réparation, the re- 
port of the commission in toto, the order of réparation, the further fact ot 
service of the order upon the défendant companies, and the défendants' re- 

•For other cases see same topic & % numbisb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Index'/ 



ftjsal to, «omply wlth the same. An attorney's fee of $150 !s demandefl in 
addition to thé damages claimed. 

A demurrer to the comptalnt belng overruled^ trial >yas had before the court 
(a jusryi having been waived), resultiiig In a Judgment favorable to complain- 
ante, fromwhich the défendants prosecutç this writ of error. 

George.D.. Squires and C. W. Durbrow, for plaintiffs in error. 
Mïlton B. !Badt, for défendants in error. 

Before GILBERT, Circuit Judge, and HANFORD and WOLVER- 
rON, District Judges. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Th'e défendants' fourth contention will be first examined. It is 

that : 

"The commission bas nopower to award réparation, nor bas the court be- 
low Power to uphold an order for réparation, unless actual Injury has been 
sustalned from an omission or fallure to observe some requirement of the act, 
and, in ordér to recover, peCuniary Injury must be shown to entltle the com- 
plalflant to damages in sueh a case." 

In other words, it is thought the shipper sustains no injury, unless 
it be shown that the freight charges imposed are unreasonable and un- 
just. Under the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 
24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), every common carrier 
is required to adopt a schedule of rates, and to publish the same for 
the benèfit of the public, so that shippers may be readily informed 
thereof and enabled to détermine for themselves the cost of transpor- 
tation. It is further explicitly provided that, when any such common 
carrier shall hâve established and published its rates, fares, and 
charges, it shall be unlawful for it to demand, coUect, or receive a 
greater or less compensation for transportation than as specified in the 
schedule. Section 6, Interstate Commerce Act ; 3 Fed. St. Ann. 808, 
827 (Act March 2, 1889, c. 382, 25 Stat. 855 [U. S. C6mp. St. 1901, 
p. 3156]). It is the purpose of the act to impose the duty upon car- 
riers of éstâblishing schedules of rates, and, when a schedule has been 
established, it is rendered unlawful for the carrier to départ from it, 
except in the manner provided for revising the schedule. Texas & 
Pac. Ry. V. Abilene Cottoti Oil Co., 204 U. S. 426, 27 Sup. Ct. 350, 
51 L. Ed. 553. The first section oï the act déclares that every unjust 
and unreasonable charge for transportation shall be unlawful. So by 
the second section every unjust discrimination between shippers is de- 
clared to be unlawful. The eighth section gives an action in favor of 
any party^ injurçd against any carrier who thus causes or permits to 
be done anythjng prohibitfed or declared to be unlawful by the act. 
Under section 9 any person injured may complain to the commission. 
Section 13 authorizes the commission to investi^ate: the matter com- 
plained of. Section 14 requires that the commission make report in 
writing in respect of such matter, which shall include the findings of 
fact upon which its conclusions are based, together with its recom- 
mendation as to what réparation should be made by the carrier to the 
party found to be injured. By section 15 notice is required to be given 
to the carrier of the making of such order of réparation, and, if repa- 
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ration be nat made in the time designated, then a statement to that 
efïect is to be entered of record by the commission. And by section 
16 the party injured, if réparation be not made as reqnired by the 
commission, may apply in a sunwnary way by pétition to the Circuit 
Court for relief from such disobedience to the order of réparation. 
It would seem from thèse statutes that the commission has power and 
authority to order réparation for an injurjr sustained by any party on 
account of the doing, causing, or permitting to be done anything re- 
quired by the act on the part of the carrier not to be done, and the 
question is, Hâve the plaintiffs sustained any injury within the pur- 
view of the act? 

The Suprême Court has determined that before any party can re- 
cover under the interstate commerce act he must show, not merely 
the wrong committed by the carrier, but that the wrong complained of 
operated to the injury of the complainant. Parsons v. Chicago & 
Northwestern %., 167 U. S._ 447, 17. Sup. Ct. 887, 42 h. Ed. 231. 
This was a case where the plaintiff sought to recover for having been 
unlawfully discriminated against, without showing further that the 
charges exacted from him were unjust and unreasonable. So it was 
said, after giving an apt illustration, Mr. justice Brewer speaking for 
the court: 

"But for the provisions of the Interstate commerce act, the plaintiff could 
not recover on account of his shipments to Chicago, if only a reasonable rate 
was charged therefor, no matter though It appeared that through any mis- 
conduct or partlallty on the part of the rallway officiais shippers in Xebraska 
had been given a less rate." 

In a more récent case, decided by the Court of Appeals, Eighth Cir- 
cuit — Knudsen-Ferguson Fruit Co. v. Michigan Cent. R. Co., 148 Fed. 
968, 79 C. C. A. 46— it was held that, to support an action by a ship- 
per against the carrier, under section 8 of the interstate commerce act, 
the shipper must show that there has been either some unreasonable or 
excessive charge imposed, or some unlawful discrimination practiced 
against him by which he has been pecuniarily injured. In that case ic- 
ing charges were added, while it was claimed that icing was part of the 
duty imposed upon the carrier, which should hâve been taken care of 
under the ordinary transportation tariff. The court held against the 
proposition, and observed that the icing charges were properly speci- 
fied in the schedule of rates. 

Thèse authorities do not meet the proposition hère involved. The 
principle is that the carrier has fixed its own rate by filing the required 
schedule. This then becomes the lawful rate. The rate thus fixed 
must be deemed to be reasonable unless attacked on the ground that 
it is unjust and unreasonable. The acceptance of a greater or less 
rate of charge constitutes an unlawful act. Any shipper injured pe- 
cuniarily by the act has his right of action. If less than the schedule 
rate is exaCted, it stands to reason that, while the carrier has violated 
the provisions of the law, the shipper has sustained no pecuniary loss ; 
but, if the carrier exacts more than the schedule rate, the shipper sus- 
tains a loss by the différence between the schedule rate and the charged 
or unlawful rate. Being entitled to transportation at the lawful rate, 
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which, as observed, must be deemed to be reasonable, the- shîpper has 
necessarily sustained injury, in that he has had to pay more than the 
lawful or reasonable rate. It seems to us that this is the inexorable 
logic of the situation, and needs no authority to sustain it. The com- 
mission is authorized to require réparation for injury sustained by the 
shipper, and we think that its authority is broad enough to cover a 
case like this, as well as one where the charges are unreasonable. It 
would be a strange doctrine to say that a shipper is not injured, if, 
for instance, he is charged double, treble, or quadruple the schedule 
rate, and the law would be demoralizingly déficient if the commission 
could not afford réparation in such a case. The very scope and pur- 
pose of the act was to afïord relief to the shipper in ail cases of un- 
lawful exactions to bis injury, and it covers quite as well an unlawful 
exaction in excess of the schedule rate as an exaction above that which 
is just and reasonable This answers the fourth contention. 

[2] Now, to recur to the first contention, which is that the com- 
plaint does not state a cause of action against the défendants, or any 
of them, for the reason that the cause of action is not included in the 
order of the <;ommission for réparation, it is urged that the cause must 
not only be included in the order of the commission, but that it must 
constitute the whole or part of the basis of the action. The purpose 
of the act, no doubt, was to confine the shipper who has first appealed 
to the commission for réparation to the same cavise of action when he 
appeals to the Circuit Court for an enforcement of the order of répa- 
ration. Says the court in Western New York & P. R. Co. v. Penn 
Refining Co., 137 Fed. 343, 353, 70 C. C. A. 23, 33 : 

"No recovery by judlclal proeeedlngs under section 16 as amended can ex- 
ceed, aside from Interest and costs, the amount required by such order to be 
pald, nor be had for any cause not presented to the commission In the pro- 
ceedings in which such order Is made." 

And so it is that the court remarked later : 

"But the cause of action In a suit bronght for the recovery of pecunlary 
réparation must hâve been Included in the order of réparation, and hâve con- 
stltuted the whole or part of the basis of such order." 

The gist of the cause of action stated in the complaint is : 

"That sald assessment of charges aud sald rating of three (?3.00) dollars 
per hundred (100) pounds was not and is not lawfuUy applicable to sald ship- 
ment, but was and is contrary to the provisions of Transcontinental Frelght 
Bureau Westbound Tariff 1-G, I. O. C. Number 375, which tarlfC was ef- 
fective at the tlme said shipment moved; the sald rate of three ($3.00) dollars 
per one hundred (100) pounds was and Is unjust and unreasonable ; that the 
rating lawfuUy applicable to said shipment under the tariff as published by 
said défendants was and is two and =o/ioo ($2.20) dollars per one hundred 
(100) pounds; and that sald rate of two and ^o/j,,;, ($2.20) dollars per one 
hundred (100) pounds was and Is just and reasonable." 

This is the same cause, without question, as dealt with by the com- 
mission, as witness the statement contained in the report. 
The complainants contend: 

"(1) That the rate properly applicable was the commodity rate on furni- 
ture, or $2.20 per 100 pounds, carrled in the Transcontinental Frelght Bureau 
Westbound Tariff No. 1-G aforesaid, reading as folio ws." 
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This comprehends not only a part, but the whole, of the cause as 
presented to the commission. The contention on that ground is not 

well sustained. 

[3] The second proposition is that: 

"The report of the commission was incompétent, irrelevant, and immate- 
rial, and should not hâve been admitted as évidence by the court, for the rea- 
son that It contains no flnding or conclusion that the rate imposed in this 
case was unjust, unreasonable, or discriminatory, or that the classification 
complained of was unjust, unreasonable, or discriminatory, or that either of 
the plaintiffs was damaged by the action of the défendants, and also that 
said report includes the extraneous opinions and conclusions of the commis- 
sion which should not bave been considered by the court, as the évidence 
shows they were considered." 

This is answered in the main by considération of counsel's first con- 
tention. That which remains is touching the admissibility of the com- 
mission's report in évidence. 

It must be premised that this cause was tried before the court with- 
out the intervention of a jury. A reading of the record will show 
that, although the full report, containing a commingled statement of 
opinion drawn ffom the facts, and of conclusions of law, as well as 
of the facts themselves, was admitted, the court rightly comprehended 
the légal value of the report as évidence, and we must assume that it 
made proper use of it for evidentiary purposes. This is manifest from 
the statement of counsel offering the report and the concluding re- 
marks of the court in admitting it. We quote from the record : 

"Mr. Badt : This is Introdueed, If your honor please, as prima facie évidence 
of the facts therein stated. Whatever thèse facts are, whether they are ma- 
terlal or compétent, Is for your honor to judge. I simply introduce it as év- 
idence of facts stated in the order. It is unfortunate that the commission in 
making the order mingled and confused matters of fact and law in such a 
way that it is difflcult to extricate the varions matters of fact from the mat- 
ters of law. Some sentences refer both to matters of fact and matters of 
law. The dlfficulty in explaining that to a .iury, though, is now eliminated, 
and your honor can consider the matters of fact separately." 

Then, after a long discussion of the meaning and intendment of the 
act, the court participating, the court says : 

"The whole thing is before the court, is it not? It bas been admitted in 
évidence. For whatever it tends to show it is in évidence; for whatever you 
may legally rely upon that as showing it Is in évidence." 

There was no prejudicial error in thus admitting the record. See 
Southern Ry. Co. v. St. Louis Hay & Grain Cô., 153 Fed. 728, 82 C. 
C. A. 614. 

[4] The fifth contention as stated by counsel is this: 

"But if the commission had power to interpret a classification and grant 
réparation for a misapplied rate, whieh we deny, was the rate in this case 
actually misapplied? The évidence introdueed at the trial shows overwhelm- 
ingly that it was not." 

This pertains to commodity and classified rates, and includes the 
question whether showcases corne within the commodity désignation, 
"furniture (new) ail kinds." Under Western classification No. 41. 
applicable to furniture in car load lots, showcases are specially men- 
tioned and take the class 1 rate, whicli is $3 per 100 pounds; but 
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undér the provisions of Transcontinental Freight Bureau Westtound 
Tariff 1-G, I. C. C. No. 375, which is a commodity tariff , a rate of 
$2.20 is made wi "furniture (new) ail kinds, minimum carload weight 
12,000 pounds." Tariff Circulât 15-A, rule 7, in effect at the time, 
provides as foUows: 

"In every instance where a commodity rate Is named in a tariff upon a com- 
modity and between specifled points such commodity rate is the lawful rate, 
and the only rate that can be used with relation to that traffle between those 
points, even thoùgh a class rate or some combination may make lower. The 
naming of a commodity rate on any article or character of traffie takes such 
article or traffle entlrely out of the classification and out of the class rates 
between the points to which such commodity rate applies." 

This being a rule of coiistruction as between the commodity and 
classified tariff which does not seem to be questioned by counsel for 
plaintiffs in error, it must be that the commodity rate will take the 
first place, and will prevail over the classified rate upon the same ar- 
ticle ; so that the question résolves itself into whether showcases come 
within the désignation "furniture (new) ail kirids." 

The witnesses are in hopeless discord in their opinions — experts on 
tariff rating, some of them are — touching whether showcases are ar- 
ticles of furniture. It seems to be conceded that showcases fall with- 
in the dictionary meaning of the word "furniture," which would be 
the common acceptation. The Century Dictionary gives this définition : 

"Furniture. (1) In gênerai, that wlth which anything Is furnlshed or sup- 
plied to fit it for opération or use ; that which flts or equlps for use or ac- 
tion ; outflt; e^ulpment ; as, the furniture of a war horse, or of a microscope; 
table furniture. * * » (3) Collectlvely and speciflcally — (a) Those mova- 
bles required for use or ornament ha a dwelllng, a place of business or of as- 
sembly, etc." 

Formerly, and even now, showcases of a certain type rested upon 
counters in business places, not in any way affixed thereto, and were 
used for the display of articles of merchandise kept for sale, More 
recently thèse cases are made to extend to the floor, and are used for 
the display of articles of merchandise and also for counters over 
which goods are sold, but, as. we understand, are not in any way af- 
fixed to the floof or building, and hence cannot be termed fixtures in 
any sensé. They are "movables," and may be shifted from place to 
place, or even removedfrom the place of business, without the neces- 
sity of detaching them. In this sensé, showcases are properly classi- 
fied as furniture, and that, being the common acceptation of the term, 
should prevail over any technical meaning the word has acquired by 
tariff usage in the construction of tariff schedules. The schedules are 
published for the information of the public in gênerai, who are not 
supposed to be cognizant of technical usage in rate problems, and it 
would be a snare to the unwary and uninformed to construe and inter- 
pret tariff schedules by any such technical standard. It follows that 
the tariff in the présent instance was properly interpreted. 

This disposes also of counsel's third contention, respecting the 
court's refusai to grant a nonsuit or to direct a verdict for défendants. 

[5] The sixth and last contention is that the court was without au- 
thority to award a reasonable attorney's fee to the complainants as 
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. part of the costs of the suit, for the reason that the act allowing such 
a fee is unconstitutional and void. It is claimed the act of Congress 
allowing such attorney's fee is class législation, and therefore obnox- 
ious to certain clauses of the fédéral Constitution, and the case of 
Gulf, Colorado & Santa Fé Ry. Co. v. Ellis, 165 U. S. 150, 17 Sup. Ct. 
255, 41 L. Ed. 666, is cited in support of the position. We think, 
however, that the act cannot be classed as class législation. The act 
deals with railroad and transportation tariffs, and is designed to afford 
an adéquate remedy to ail persons who may sustain in jury by a non- 
observance of the law. It applies alike to ail common carriers en- 
gaged in the transportation of persons and property, doing an inter- 
state business, and cannot bc justly termed an arbitrary, unnatural, or 
unreasonable classification. 

It follows from thèse considérations that the judgment oP the Cir- 
cuit Court should be affirmed, and it is so ordered. 



G. HEILEMAN BREWING CO. v. INDEPENDENT BBEWING CO. 
(Circuit Court of Appeals, Ninth Circuit. November 6, 1911.) 

1. Trade-Marks and Trade-Names (§ 92*)— EQurrr f| 148*) — Sinr fob In- 

FRINGEMENT— UNFAIB COMPETITION— PLEADING—JoINDER. 

A bill, alleglng the Imitation by défendant of complalnant's label, reg- 
istered as a trade-mark, and that défendant bas placed on its own goods 
label.s In so nearly the exact forna and configuration of complainants as 
to deeelve purchasers and induce them to purchase Its goods as those of 
coraplainant, states a cause of action for unfair compétition as well as 
for Infrlngement of trade-mark, whleh causes may properly be jolned. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 102 ; Dec. Dlg. § 92 ;* Equlty, Dec. Dig. § 148.* 

Unfaîr compétition In use of trade-mark or trade-name, see notes ta 
Scheuer v. MuUer, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

2. Tbade-Maeks and Teade-Names (§ 85*) — Suit fob Infeingement— Eioht 

TO Maintain. 

The fact that a label registered as a trade-mark, as used by the prp- 
prletor, has thereon a notice of copyright, even if such notice misrepre- 
sents the fact, does not constitute such a mlsrepresentatlon as could mis- 
lead or defraud the public or purchasers of the goods on whlch the label 
Is used, and does not affect the rlght of the owner to maintain a suit for 
Infrlngement of its trade-mark or unfair compétition by Imitation of such 
label by another. 

FEd. Note. — For other cases, see Trade-Marks and Trade-Names; Cent. 
Dig. § 94; Dec. Dig. § 85.*] 

3. Trade-Marks and Tbade-Names (§ 92*) — Suit for Infbingement— Plead- 

ING. 

The fact that a label registered as a trade-mark, as used by the proprlr 
etor, does not bear the notice of reglstration requlred by Act Feb. 20, 
1905, c. 592, § 28, 33 Stat. 730 (U. S. Comp. St. Supp. 1909, p. 1286), whlch 
provides that in a suit for Infrlngement no damages -shall be recovered 
by a party falling to so givç notice "except on proof that the défendant 
was duly notlfled of infrlngement and eontinued the same after such no- 



•For other cases see same topic & § numbee in Dec. & Aœ. Digs. 1907 to date, & Rep'r Inaeies 
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tice," does not renfler a bill for Infringement demurrable where its allé- 
gations are ample to let In proof under the exception. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 102 ; Dec. Dlg. § 92.*] 

4. Trade-Makks and Trade-Names (§ 43*) — Validitt of Teade- Mark— Use 

Pbior to Eeoistration. 

Under Trade-Mark Act Feb. 20, 1905. c. 592, § 2, 33 Stat. 724 (U. S. 
Comp. St. Supp. 1909, p. 1276), whlch requires proof of use of a trade- 
mark, such as to give the applicant the exclusive rlglat thereto to entitle 
it to registratlon, the use of a label prior to its registration as a trade- 
mark does not constitute a publication which invalidâtes the trade-mark. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. § 43.*] 

5. Teade-Makks and Tkade-Names (§ 60*) — Infringement— Imitation oïl 

Label. 

Exact simulation of à label constltutihg a trade-mark Is not necessary 
to Infringement, but it is sufficient If the resemblance is such as to de- 
ceive an ordlnary purchaser givlng such attention to the same as such 
a purchaser usually gives. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 73, 74; Dec. Dig. § 60.*] 

e. ÏRadb-Marks and Trade-Names (§ 92*)— Infringement— Imitation or 
Label— Pleading. 

A blU for infringement of a trade-mark, conslsting of a distlnctive la- 
bel used on bottles comtaining béer made by complainant designated "Old 
Style Lager," which set out the original and alleged infringing labels, 
held to show on its face such intentional similarity between the two la- 
bels as to constitute infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Dec. 
Dig. §92.*] 

Appeal foiîi the Circuit Court of the United States for the Northern 
Division of the Western District of Washington. 

Suit by the G. Heileman Brewing Company against the Independent 
Brewing Company. Decree for défendant, and complainant appeals. 
Reyersed. 

This cause eomes hère on demurrer to the bill of complaint ; the demurrer 
having been sustained and the bW dismissed. 

The complaint sets forth, in efEect, omltting the formai parts, that com- 
plainant bas for more tban eight years preceding the commencement of the 
suit manufactured at La Crosse, ih the state of WIscorisin, a certain high 
quality of béer whlch it bas marked and designated by the use of a label, 
which said label bas been employed for the purpose of identlfying the true and 
genulne product of the complainant and the quality of the goods bearing 
such mark. A copy of the label is annexed to the complaint and marked 
"Exhibit A." 

It is further alleged, upon information and belief, that, prlor to the adop- 
tion of the label and mark by complainant, it had not been used by others 
to designate the same or a similar kind of goods ; that the same was original 
with complainant, and does npw and always has designated the true an^ 
genulne manufacture of complainant, except for the use théreof by défendant 
in manner as alleged; that upon application and compllance with the stat- 
utes, rules, and irégulations pertaining to the registration of trade-marks, com- 
plainant obtained from the United States Patent Office a çertiflcate of regis- 
tration of its sald label, bearing date Juno 25, 1907, and numbered 63,492, 
a certifled copy belng annexed to the complaint. 

ïhe mark of complainant used for designating béer is descrlbed as con- 
slsting "essentially of a conventlonal or typical Dutch or German scène with 

*For other casés see same topic & § ïiumbeii In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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an inn and table surrounded by drinkers and with a subterranean or under- 
Ij'ing passage, recess, or room showing vats, barrels, or other réceptacles such 
as are ordinarily eniployed for storing béer, together with a scène of a cooper 
or coopers making or working upon the building of a barrel or butt," whicb, 
it is alleged, was original with complalnant, and has been used excluslvely 
by complalnant for designating the béer of its manufacture for the period 
designated, namely, since about January 1, 1902, except its wrongful use by 
défendant, whieh use has been by continuously and uninterruptedly applying 
the same directly ta bottles or other réceptacles contalning béer of complain- 
ant's manufacture, and whlch said béer has been shipped, transported, and 
sold in iuterstate commerce between the state of Wisconsin and many other 
States of tbe United States. 

The complainant further shows that it has expended large sums of momey 
and a great amount of labor in perfecting, advertislng, and exploiting its- 
said béer, to the end that the quality of said béer shall and has become known 
to the public; that the public, by reason of such excellence of quality and 
by such exploiting has come to know the béer, the manufature of complainant, 
as and for a high grade and quality of béer, and to know that said béer is 
designated by tbe mark and label attached to the complalnt, and the same 
Is purchased and designated by the purchasiiig public by 'the mark and label 
aforesaid; that complainant is now and always has been since about the said 
Ist day of January, 1902, the sole and exclusive owner of the said mark and 
label, and is now entitled to the sole and exclusive use of the same In the 
désignation of its product. 

It is theh further shown that "with full knowledge In the premlses and of the 
réputation of your orator's béer and of the demand existing for the same 
and in the use and meaning of your orator's said mark and label conslstlng 
of the Dutch or German drinîjing scène with the subterranean room or pas- 
sage contalning barrels or butts as indicating and identifyiug the quality, 
origln, and genuinéness of your orator's béer, the défendant, the Independent 
Brewing Company, of Seattle, in the county of King and state of Washing- 
ton, the corporation as aforesaid, meaning and intending to divert and se- 
cure to Itself such portions of the good wlll of your orator's business in man- 
ufacturing and selling béer and to destroy for its own profits by unlawful 
means the réputation of and demand for your orator's béer wholly without 
your orator's consent and agalnst its repeated protests, has manufactured 
and said béer of a quality différent from and inferior to your orator's béer 
In this district and elsewhere, and has used upon such béer in connection 
with the sale of the same your orator's trade-mark in so nearly the exact 
form and configuration as employed by your orator as to deceive purchasers 
into belleving that the béer the manufacture of the défendant was and is the 
béer manufactured by your orator, and to confuse and defraud the public in- 
to purchasing the defendant's béer belleving it to be the béer of your orator." 
A copy of the mark and label employed and used by the défendant is also 
attached to and made a part of the complaint, being marked "Bxhibit C." 

The complalnt further shows that the défendant employs the said label ex- 
emplifled by Exhibit C In the same manner as complainant employs the label 
exemplified by Exhibit A upon the pure and genuine manufacture of com- 
plainant, by attaching the said label directly to the bottles contalning the 
béer and manufacture of défendant. "That the bottles to which said labels 
of your orator as exemplified by Exhibit A- and the infringing label and mark 
as exemplified by Exhibit C are cylindrlcal in form and of such proportion 
that the labels exemplified by Exhibits A and C, when so attached to bottles 
as aforesaid, are not visible in thelr entirety, but only In sections, and that 
certain sections of the label exemplified by Exhibit C more nearly resemble 
eorresponding sections of your orator's label exemplified by Exhibit A than 
as is the case with other sections." That the défendant (this on information 
and belief) "has sold béer not manufactured by or for your orator bearing 
the said fraudulent trade-mark and label among the several states of the 
United States, and lias without your orator's consent reproduced, counterfeited, 
copied, and plainly obviously Imltated your orator's said trade-mark and 
label to your orator's great loss and Injury." "That the défendant continues 
to unlawfully interfère with and divert jour orator's business and the prof-. 
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Its therefrom to Itg own usé and behoof, and that the public bas been and 
continues to be mlsled, and that the béer the manufacture of the défendant 
has been and continues to be sold as and for the true and genuine béer of 
your orator's manufacture for many years known and in demand as hereln- 
before set forth, and that the use by the défendant of the said Infringlng 
mark of your orator and of his peculiar configuration displayed thereon has 
the efCect of enabllng and promoting the impalrment of the réputation of and 
the demand for your orator's béer, and the fraudulent and unlawful sale 
and substitution of the defendant's béer as and for the béer of your orator's 
manufacture to ymir orator's great loss and injury and to the great loss and 
Injury of the public." Thls Is foUowed by appropriate allégations respecting 
the value of the good will of complainant's business and the value of its right 
to the exclusive use of said trade-mark, and the amount of injury it sus- 
tains annually by reason of defendant's infringement of its said trade-mark, 
together wlth a prayer for an accounting and Injunctlve relief. 

The demurrer assigna as reasons therefor the folio wing: 

'%!) That said bill does not state facts sufficient to constitute a cause of 
action in favor of the complainant. 

"(2) That there appears no equity in the bill. 

"(3) That it appeàretb by complalnant's showlng In said Mil that it is not 
entitled to the relief prayed for, nor to any other form of relief, against the 
défendant. 

"(4) That it appeareth by said bill that complalnant's clalm of right ta re- 
lief Is based upon the fraud of complainant Itself, and_other fraud, and such 
bill should be dismlssed." 

G. WardKemp, E. T. Fenwick, .and L. L Morrill, for appellant. 
R. S. Jones, for appellee. 

; Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The appellee insists at the outset that the bill of complaint states 
a cause of suit for the infringement of a trade-mark only, and not 
at ail for unfair compétition in trade. In this we think counsel is in 
error. A suit for unfair cortipetition may be maintained where there 
is no lawful trade-mark involved, which consists essentially in palm- 
ing the goods of one manufacturer or vendor ofï for the goods of an- 
other. This is a fraud not only upon the manufacturer whose goods 
are assimilated and replaced in the market, but upon the gênerai pub- 
lic as well, which does not gfet what it supposes it is bargaining for. 
For the fraud thus perpetrated, the individual or the manufacturer, as 
the case may be, has his or its cause of suit to prevent the récurrence 
of the imposition, and for such damages as may hâve been sustained 
on account of it. Eawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. 
S. 537, 11 Sup. Gt. 396, 34 L. Ed. 997; Elgin Nat. Watch Co. v. Il- 
linois Watch Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L.Ed. 365 ; Drap- 
er v. Skerrett (C. C.) 116 Fed. 206. A fortiori a suit may be main- 
tained for unfair compétition when the infringement of a trade-mark 
is resorted to as a mearis of accomplishing the purpose. As is said in 
the books, "Trade-mark infringment is but one form of unfair com- 
pétition." Hopkins on Trade-Marks, 44. In such a casé it is alto- 
gether appropriate that the party claiming to be injured should con- 
join allégations of infringement with averments of unfair compéti- 
tion. Indeed, he could not well state his case otherwise. There can 
bfe no objection, therefore, to joining the two causes of suit in one com- 
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plaint, and it is true also that he might succeed in one cause alone and 
f ail in the pther. By f air intendment the complaint in the présent cause 
combines both éléments of fraud, infringement, and unfair compétition 
in trade. This appears sufficiently by such allégations as "that said 
béer is purchased and designated by the purchasing public by the said 
mark and label appearing upon said béer," and that the défendant 
"has used upon such (the defendant's) béer in connection with the sale 
of the same your orator's trade-mark in so nearly the exact f orm and 
configuration as employed by your orator as to deceive purchasers into 
believing that the béer the manufacture of the défendant was and is 
the béer manufactured by your orator, and to confuse and def raud the 
public into purchasing the defendant's béer believing it to be the béer 
of your orator," and further: 

"That the défendant continues ta imlawfuUy interfère with and divert your 
orator's business and the profits threirom to its own use and behoof, and that 
the publie has been and continues ta be rmsled, and that the béer the man- 
ufacture of défendant has been and continues to be sold as and for the true 
and genuine béer of your orator's manufacture for many years known and in 
demand as herelnbefore set forth, and that the use by défendant of the said 
înfringing mark of your orator and of hîs peculiar configuration thereon has 
the efCect of enabllng and promoting the impairment of the réputation of and 
the demand for your orator's béer, and the fraudulent and unlawful sale 
and substitution of the defendant's béer as and for the béer of your orator's 
manufacture, to ypur orator's great loss and injury and to the great loss and 
injury of the public." 

[2] It is next insisted that the complaint shows on its face that the 
plaintifï has been continuously perpetrating a fraud upon the public by 
holding out that its label has been copyrighted. The copy of the com- 
plainant's label attached to the complaint contains the words printed 
upon its face at the lower-right hand corner thereof in small type^ 
"Copyright 1902 G. Heileman Brewing Co." Nothing is contained in 
the complaint respecting the copyright, nor is anything claimed because 
of the fact that the label was in reality copyrighted. It is quite true 
that the trade-mark relied upon, and which is claimed to be inf ringed, 
if it contains misrepresentations misleading to the public, cannot be 
made the basis of relief in equity. Thus, when it is the object of the 
trade-mark to indicate the origin of manufactured goods, and a per- 
son affixes to goods of his own manufacture a trade-mark which rep- 
resents that they are the manufacture of some other person, the rep- 
résentation opérâtes as a fraud upon the public which equity will not 
countenance. Manhattan Medicine Co. v. Wood, 108 U. S. 218, 2 Sup. 
et. 436, 27 L. Ed. 706. To the same eflfect is Connell v. Reed, 128 
Mass. 477, 35 Am. Rep. 397. The principle, however, has no appli- 
cation to counsel's contention, for if it may be said that the words 
"Copyright 1902 G. Heileman Brewing Co." misrepresent the fact, and 
there is nothing to show that thev do, no one, neither the public nor 
any individual, could be misled to its or his injury thereby. They in 
no way contain any représentation touching the goods which the label 
is designed to designate. 

[3] It is next urged that no suit can be maintained because the reg- 
îstered label or trade-mark does not hâve affixed thereto the words 
"Registered in the United States Patent Office," or the abbreviation 
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"Reg. U. S. Pat. Off.," as required by statute. Section 28 of the Act 
of Congress of Eebruary 20, 1905, c. 592, 33 Stat. 730 (U. S. Comp. 
St. Supp. 1909, p. 1286). This statute imposes the duty upon the 
registrant to give notice to the public of registration by affixing upon 
the registered trade-iriark the words or abbreviation above denoted, 
and it provides that no damages shall be recovered in anysuit for in- 
fringement by a party failing to give such notice as provided, except 
on proof that the défendant was duly notified of infringement and 
continued the same after such notice. The averments of the complaint 
are ample to let in proof under the exception, and this disposes of the 
contention without further interprétation of the statute. 
[4] In the same relation it is further urged that: 

•'The claim to a trade-mark of a label Is void if the label Is puWished be- 
fore it is registered as a trade-mark"— Clting Bump on Patents and Trade- 
Marks (2d Ed.) p. 502, and notes. 

This authority is not at présent accessible; but, whatever may be 
its text, in this country a trade-mark is acquired by use, and the use 
must antedate registration. Without it registration cannot be had. By 
section 1 of the act of February 20, 1905, supra, the owner of a trade- 
mark domiciled in this country is entitled to hâve the same registered, 
and by section 2, in order to procure registration, he must show that 
such trade-mark is used in commerce among the several states or with- 
in foreign countries. So that registration cornes only after acquire- 
ment of the right to a trade-mark by use. See, also, Hopkins on 
Trade-Marks, §§ 25-27. The complaint shows user prior to registra- 
tion. If that be publication, complainant did only what the statute re- 
quired ôf it. The objection is untenable. 

[5] The last and cardinal contention is that the label used by the 
défendant is not an infringement upon complainant's trade-mark. A 
simple inspection of the two labels, as shown by Exhibits A and C at- 
tached to the complaint, convinces one that the defendant's label was 
suggested by that of complainant, which latter consists essentially, as 
is alleged in the complaint, of a conventional or typical Dutch or Ger- 
man scène, and the situation is really resolved into the question wheth- 
er the défendant has so differentiated its label in the manner of its 
design and détail of exécution as to avoid infringement of complain- 
ant's label. There is a manifest effort at artful simulation to be at- 
tended with barely sufficient differentiation to escape infringement. 
Has the défendant succeeded, and does the complaint so show upon its 
face? 

Some référence to the authorities will aid us in the solution. McLean 
v. Fleming, 96 U. S. 245, 24 L. Ed. 828, is a leading case upon the 
subject. The court there says : 

"Much must dépend, In every case, upon the appearance and spécial char- 
acteristics of the entire deX'ice; but it Is safe to déclare, as a gênerai rule, 
tliat exact similitude Is not required to constitute an infringement or to eu- 
title the caraplaining party to protection. If the form, mark, contents, words, 
or the spécial arrangement of the' same, or the gênerai appearance of the al- 
leged Infringer's deviee, is such as would be llkely to mislead one in th& 
ordînary course of purchasing the goods, and induce him to suppose that he 
was purchasing the genulne article, then the similitude is such as entltles the 
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injured party to équitable protection, If he talces seasonable measures to as- 
sert his rights, and to prevent their coiitlnued invasion. * • • 

"Colorable imitation, whicli requires careful Inspection to distinguish the 
spurious trade-mark from the genuine, is sufiScient to maintain the issue; 
but a court of equity will not interfère, wheu ordinary attention by the pur- 
chaser of the article wonld enable him at once to discrimuiate the one from 
the other. Where the similarlty is fufficlent to convey a false impression ta 
the publie mlnd, and is of a character to mislead and deceive the ordinary 
purchaser In the exercise of ordinary care and caution in such matters, it Is 
sufficient to give the injured party a right to redress, if he has been guilty 
of no lâches. * * • 

"Two trade-marks are substantially the same in légal contemplation, if 
the resemblance is such as to deceive an ordinary purchaser giving such at- 
tention to the same as such a purchaser usually gives, and to cause hlm to 
purehase the one supposing it to be the other." 

The lower fédéral courts hâve uniformly announced the principle in 
numerous cases. In Enoch Morgan's Sons Company v. Hunkele, Fed. 
Cas. No. 4,493 it is said : 

"It is not a question vchether the défendant has in ail respects imitated 
the trade-mark of the complainant, but v?hether he has so imitated it that 
the purchaser has been imposed upon." 

So in Shaw Stocking Co. v. Mack (C. C.) 12 Fed. 707, the court 
affirms : 

"It is not necessary that the resemblance produced should be such as would 
mislead an expert, nor such as would not be easily detected if the original 
and the spurious were seen togethor. It is enough that such similitude ex- 
ists as would lead an ordinary purchaser to suppose that he was buying the 
genuine article and not an imitation." 

And again, in Cantrell & Cockrane v. Butler (C. C.) 124 Fed. 290, 
the court says : 

"Conformity of one label to another sufflciently to attract and deceive is not 
exeused by ability to analyze the offendlng label and point out différences, 
which if known and recagnized would avoid confusion. The ensemble does 
the mischief ; the usual purchaser neither abstraets nor analyzes for the pur- 
pose of diferentiation and judgment." 

To the same purpose is Eagle White Lead Co. v. Pflugh (C. C.) 180 
Fed. 579, -where the court says : 

"The question of infringement is to be determlned by the test of dominancy. 
The disslmilarlty in size, form, and color of the label and the place where ap- 
plied are not conclusive. If the competing label contains the trade-mark of 
another, and confusion or déception is likely to resuit, Infringement takes 
place, regardless of the fact that the accessories are disslmilar. Duplication 
or exact imitation is not necessary; nor is it necessary that the infringlng 
label should suggest an effort to imitate." 

In Kostering v. Seattle Brewing Co., 116 Fed. 620, 621, 54 C. C. A. 
76, 77, this court said: 

"It is argued, and it is true, that the différences are apparent to any one 
who will read and examine the labels ; but that argument does not meet the 
question which the case présents: Are the resemblances between the two la- 
bels such that the consumer is likely to be mlsled?" 

And again, in Keuffel & Esser Co. v. H. S. Crocker Co. (C. C.) 118 
Fed. 187, 189: 

"While the words alone, If considered apart from the label as a whole, 
znight not be deemed to présent so close a resemblance as to constitute In- 
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fringennsnt; when connectée! wlth the âssociated letterlng and gênerai design, 
and forœing a part of a label almost Identlcal in size, shape, eoloring, and 
lettering wlth tbat of the eomplaiuant appVied to slmllar goods, it is very elear 
that the ttiind of the purchàser would readUy be deceived by the similarlty, 
and be quite as easily InduCed to purchase the goods of one as the other." 

And iri stating the law applicable, the court f urther said : 

"It requîtes the défendant, in offerlng hls.gcrods to the publie, to use such 
method of wrapping, labellng, and cataloguing of his packages as not to lead 
an Intendlng purchàser, of ordihary intelligence, usiiig ordinary care, into the 
mistaken belief that he Is purchasing goods placed upon the market by the 
complalnant, when in fact hé is purchasing the defeudant's goods." 

[6] A cotnparison of the alleged infringing label with complainant's 
label will show striking features of distinct similarity among others less 
conspicuôus that bear less or no resemblance. Both labels were unde- 
liiahly designed to represent a typical Dutch or Gerrnan scène. Each 
contains in représentation an inn with people drinking at a table out- 
side. Thç inn occupies the upper center of the defendant's label, back 
of which appears the breweryofthe manufacturer, while in complain- 
ant's it occupies the upper right-hand side. Immediately beneath the 
represe)3;tation of the inn in each label is a subterranean or underlying 
recess o!r room containing three barrels or casks; there being printed 
in Gerjpan type on the heads of thèse, as shown by complainant's la- 
bel, "pld Style Lager," and on the defendant's, "Ûld Gerrnan Lager." 
On the complainant's label two persons, one with réceptacle in hand, 
are passing by, while àt the right are two workmen coopering a barrel, 
and at the left three monks at table drinking. On the defendant's la- 
bel are irepreèented four mùnks seated at a table in front of the casks 
or' barrels in the subterranean way, and at the left in the lower left- 
hand corner are two artisans coopering a barrel. On the complainant's 
label is represented a boiiing kettle in another underlying passage, 
wîth two bfewèrs attending it. This appears a little below the center 
of the scène, and another kettle is seen to the left hanging on a sup- 
port over a fire, apparently unattended. Below this latter is repre- 
sented a- Bacchanalian scène. On the left margin of defendant's label 
is represented a kettle over a fire, not hânging, with persons about it 
apparently" filling the kettle with ingrédients, while above in the up- 
per left-hahd corner are two men at a tank stirring the brew. The 
Baccahnalia,n scène is not represented on this label. On the complain- 
ants' label may be seen also a man on horseback, he drinking from a 
mug and thé hofse from a watering trough in which is flowing water 
gushing from the rocks ; this at the right of the scène ; and in the 
center. is :fçun,d an ox car tto which are yoked a pair of oxen, while 
within the cart is a man drinking from a mug, and a man by the side 
of thç çart .waiting upon him. On defendant's label are represented at 
the lower right-hand corner a husbandman pitching hay or provender 
of somekind; above that, near the right center, a man plowing with 
a yoke of oxen; and still àbbve, in the upper right-hand corner, wo- 
men apparejntly gathering Ijopfi in a hop field. The complainant's label 
shows a sign hanging from a scroU attached to the cornice of the inn, 
with the words "Old Style Lager" printed therepn in Gerrnan type, and 
the defendant's sign, hanging above the inn froin-aseroU attached to a 
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standard with the words "Old German Lager" printed thereon in Ger- 
man type. Across the left margin of the complainant's label are print- 
ed the words "Brewed and Bottled by G. Heileman Brewing Co., La 
Crosse, Wis.," and some Germari script is found at the top, to the 
left of the center. On the defendant's label in the center at the bottom 
is written "Brewed and Bsttled by the Independent Brewing Co.," 
the name of the firm appearing in German type, and below that: "Se- 
attle, Wash. Guaranteed by the Independent Brewing Co. under the 
Food and Drug Act, June 30, 1906" — ail in English type. There are 
other minor features pertaining to the labels, but not of peculiar mo- 
ment. The complainant's label shows green in its gênerai tone, with 
drab and light orange shading for the buildings, stone walls, and scen- 
ery about. The defendant's label, the same as attached to the com- 
plaint, appears in its gênerai tone a light olive green shaded to a light 
orange; the shading bearing some resemblance to that of the com- 
plainant's. 

Now, to one scanning the detailed description of thèse two Dutch 
scènes, or laying the pictures side by side, there could be no trouble in 
distinguishing the one from the other. But this is not the test. Will 
confusion resuit to the purchasing public by the use of the two not 
brought into direct or spécial comparison ? Would the ordinary cus- 
tomer applying at the counter for "Old Style Lager," observing the 
care customary with purchasers in that way, be likely to be deceived 
or misled into buying "Old German Lager," if it was offered him 
marked with defendant's label? We are impressed that he would. 

A simulation of the most prominent and distinctive features of the 
complainant's label is found in the defendant's label. The inn is there, 
with the legend in slightly différent wording suspended from a scroll ; 
the représentation of men drinking at a table outside of the inn is 
there ; the barrels or casks in the subway are there ; the monks drink- 
ing at a table at or near the casks are there; and the coopering of a 
barrel is there. In short, the "ensemble" is there, and that, says the 
court in Cantrell & Cockrane v. Butler, supra, does the mischief . And 
quoting again: 

"The usual purchaser neither abstracts nor analyzes for the purpose ol 
dlfferentlatlon and judgment." 

The complaint, fairly construed, we think, shows infringemènt upon 
the face of it. What the évidence may show at the trial is quite a dif- 
férent thing. 

The judgment of the Circuit Court will therefore be reversed, and 
the cause remanded, with direction to overrule the demurrer. 
191 F.— 32 
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HALSET V. DIAMOND DISTILLERIES 00. 
(Circuit Court of Appeals, Tliird Circuit. November 6, 1911.) 

No. 1,510. 
Bankruptct (§ 140*) — Pbopertt Passing to Tbustbe— Fbaudui-ent Fde- 

CHASE. 

Bankrupt, a wholesale liquor dealer, 10 days before hls baiikruptcy, 
when hopelessly insolvent, and after tbe commission of an act of bank- 
ruptcy and dlsposlng of practically ail of bis property, ordered 10 bar- 
rels of whisky from claimant, whicb he recelved on the day the péti- 
tion was flled and a recelver appolnted, and removed from the station 
without Informlng the recelver. Held, that the purchase was fraudulent, 
and claimant was entitled to reclaim the goods from bankrupt's trustée. 

[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dlg. § 140.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Middle District of Pennsylvania, in Bankruptcy. 

In the matter of David Ungerleider, bankrupt. Pétition by John R. 
Halsey, trustée, to review an order permitting the Diamond Distilleries 
Company to reclaim property. Denied. 

William N. Reynolds, Jr., and Abram Salsburg, for petitioner. 
W. H. Goodwin, for respondent. 

Before GRAY and BUPFINGTON, Circuit Judges, and YOUNG, 
District Judge. 

BUPFINGTON, Circuit Judge. This is a pétition to review in 
bankruptcy. In the court below the Diamond Distilleries Company 
filed a pétition to reclaim from John R. Halsey, trustée of David Un- 
gerleider, bankrupt, 10 barrels of whisky which it alleged the bank- 
rupt had fraudulently obtained from the petitioner. A spécial master 
to whom the çetition was ref erf ed reported against the petitioner ; 
but the court, in an opinion herewith reported, reversed the master, 
granted the prayer of the pétition, and ordered the trustée to return 
the whisky. Thereupon the trustée preferred this pétition to review. 

We find nô error in the record. The facts were that the bankrupt, 
a wholesale liquor dealer, ordered this whisky by mail from the dis- 
tilling Company about 10 days before the bankruptcy. It was shipped 
by rail f . o. b. in Cincinnati and was received by the bankrupt in Penn- 
sylvania on the day the pétition in bankruptcy against him was filed 
and a receiver appointed. The bankrupt within five months of his 
bankruptcy had bought $25,000 of goodls for none of which he had 
paid. Prior to ordering the whisky hère in question, he had committed 
the act of bankruptcy on which he was later adjudged. He had sold 
his rea! estate during the month preceding this purchase of whisky, and 
when he failed he had no goods in his wholesale liquor establishment 
except 80 some bottles of whisky, a single barrel of wine, and a cash 
register. His other assets consisted of uncollectible accounts. More- 
over, on the day the pétition in bankruptcy was filed, the bankrupt 
took the whisky from the freight station, and, instead of delivering 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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it to the receiver, carried it away and did not inform the receiver. 
In view of such facts, we find no error in the court below awarding 
réclamation. The alleged purchase was a mère semblance on the bank- 
rupt's part to fraudulently get the goods. He had committed an act 
of bankruptcy, and his absolute and inévitable bankruptcy was only 
a question of proceedings against him. No creditor is wronged by the 
court's action, and whether we apply the law of Ohio bearing on the 
right of réclamation in case of fraudulent purchases (Talcott v. Hen- 
derson, 31 Ohio St. 162, 27 Am. Rep. SOI ; Heddleson v. Hendricks, 
49 Ohio St. 297, 34 N. E. 696), or of Pennsylvania (Bughman v. 
Central Bank, 159 Pa. 94, 28 Atl. 209; Claster v. Katz, 6 Pa. Super. 
Ct. 487), to this purchase, the resuit is the same. 
The pétition to review is tlierefore denied. 

Note. — The following is the opinion of Orr, District Judge, speclally pre- 
siding In the court îbelow: 

ORR, District Judge. Tlils matter cornes before the court upon exceptions 
to the report of the spécial master in réclamation proceedings. The material 
parts of the report of the spécial master are as foUows: 

"The Diamond Distilleries Company, of Cincinnati, Ohio, filed réclamation 
proceedings on December 8, 1910, for the purpose of reclaiming flve barrels of 
whisky shipped the 28th day of October, 1910, to David Ungerleider, now 
bankrupt, and dolng business In the city of Wilkes-Barre, Pa. Auswer was 
flled, issue joined, and the matter was referred to undersigned as spécial 
master to take évidence and make report thereon. A second pétition for 
réclamation of five barrels of whisky was filed with the master, and by agree- 
ment between parties in interest It was agreed that both pétitions should be 
heard at the same time, as the facts governiug both pétitions were the same. 
From testimony, it appeared: That on the 26t,h day of October, 1910, the 
authorized agent of the bankrupt ordered ten barrels of whisky from the 
Diamond Distilleries Company of Cincinnati, Ohio, and that on the 28th day 
of October, 1910, the whisky was shipped to the bankrupt, and was duly de- 
Uvered to Mm by the carriers on November 5, 1910, at 3:10 p. m., and the 
freight was pald by Mr. Ungerleider, the bankrupt. That on the same day, 
between the hours of 4 and 5, the Pennsylvania Rallroad Company, the car- 
rier from Cîneimiati, Ohio, to Wilkes-Barre, was notified to withhold the de- 
liyery. On the same day, pétition in bankruptcy was flled, and John R. Hal- 
sey was appolnted receiver, and immediately proceeded to take charge of the 
assets of the bankrupt. Flve barrels of this shipment were sold by the bank- 
rupt to James Poland, a hôtel proprietor in the city of Wilkes-Barre. That 
said flve barrels of whisky were returned to Mr. Halsey, who was elected 
trustée in the matter ; payment having not been made by Mr. Poland to the 
bankrupt at the tIme that the receiver took charge. Subsequently the re- 
ceiver took possession of the remainder of the consigument, to wit, flve bar- 
rels of whisky, which were stored on Sherman street, In the city of Wilkes- 
Barre. The case of In re Allen, 24 Am. Bankr. Rep. 574, 178 Fed. 879, Arch- 
feald, District Judge, is so closely allied to the case at Issue as to the facts 
that the rule laid down there applies with equal force in the présent proceed- 
ings. I respectfully recommend that the proceedings be dismissed, at the 
costs of the petitioners." 

To that report a number of exceptions bave been filed by the clalmant, , 
which are, briefly, to the effect that the spécial master erred in not fluding 
that the contract of sale was a contract made and performed in the state of 
Ohio ; in not flnding that the contract was governed by the law of the state 
of Ohio ; in not flnding that under the law of Ohio "a contract for the pur- 
chase of goods on crédit, with Intent on the part of the purchaser not to pay 
for them, is fraudulent, and, if the purchaser has no reasonable expectation 
of being able to pay it, is équivalent to an intention not to pay" ; in not flnd- 
ing that tlje bankrupt at the time of the sale did not intend to pay for the 
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niorchanijise;! In nôt flndlng that the clalmant had disafflrnlea or resclnded 
the contract ; and In not flndlng tliat the claimant was entltled tp possession 
cl the merchandise. There were also gênerai averments of error in flndings 
of fact anid çoiiclusiong of law. A careful considération of the testimony and 
of the décisions cited leads me to the conclusion that the spécial master was 
in error and the exceptions should be sustained. 

The case cited by the spécial master, to wit, In re Allen, 24 Am. Bankr. 
Rep. 574, 178 Fed. 879, does not cpvér the case at hand. In that case there 
was no fraud. The claimant there insisted upon his rlght to thé goods be- 
cause Ot stoppage in transltu. The rlght of stoppage in transltu is a right of 
every seller to stop goods before they corne into the hands of a failing 
buyer, ■vvhether there be fraud whlch induced the sale or not. In that case, 
too, the goods passed Into the hands of the receiver, thus making an actual 
deliyery; whlch destroyed the rlght of the seller to stop and reclaim its 
goods. In the case at bar, while there was some évidence of notice to the 
railroad eompany not to deliver the goods, such notice or atteippt to stop 
delivery was merely incidental, and It Is not upon that ground that the claim- 
ant relies. Indeed, there was no sufflçient évidence that the notice to stop 
delivery of the merchandise came orlginally from the sellers. The évidence 
that notice to the local agent at Wilkes-Barre was recelved from the Cincin- 
nati ottce of the railroad eompany was probably introduced for the purpose 
of strengthenlng claimant's position as to the reseission. It has no bearing 
in the case, and does not affect the court in its considération of the questions 
ihvQlVèd.; 

The goods elàimed are ten barrels of whisky, ordered In writing hy the 
défendant under date of October 26, 1910, from the claimant, as follows: 
"Gentletoeh: In writing to you on the 21st inst., our intentions were to ask 
you yôut very best priée on ten IBarrels of Velvet Spirlts. Since receiving 
your iavof of the 24tti inst., we note your prlce on same and would ask that 
you send us ten barrels @ $1.40. Cash in ten days." In pursuance of that 
letter thé clalmants shlpped, on October 28, 1910, the merchandise requested. 
Thât whisky was received in Wilkes-Barre on or Immedlately before Novem- 
ber 6, I91O. On that day the involuntary pétition in bankruptcy had been 
flled aga;inst the buyer, and a receiver had been appointed for his estate hi 
bankruptcy. Notwithstandlng that fact the bankrupt went to the railroad 
office, pald the frelght upon the vphisky, delivered five barrels of it to Po- 
land's Hôtel, and dellyered five barrels of it to a man named Horowitz. The 
receiver never found the invoieés tôt thé merchandise, and did not know any- 
thing about the merchandise until sonie creditors told him that some whisky 
was taken to Poland's Hôtel, and did not know of the other five barrels de- 
livered to Horowitz until the attorneys for the bankrupt flled the schedules. 
The receiver then recovered ail of the sald ten barrels, ànd they are now in 
his possession, properly identlfled. 

The claimant subsequently gave notice to the receiver of Its Intention to re- 
claim the merchandise. Just when that notice was given does not appear, 
but it Wâs prior to the flllng of the réclamation proceèdings on Deeember 8, 
1910. It Cannot be urgêd that the claimants unduly delayed their notice of 
reseission, because no ohe was prejudiced by the delay. That delivery of the 
merchandise was made in Ohlo is evidenced by the fact that the frelght was 
pald by' thé buyer, and not by the shipper, and by the further fact, as testi- 
fied to by the agent of the railroad eompany, that the goods were shlpped 
f. o. h. Cincinnati, Ohio. 

Before considering the law of Ohio, It is well to note the fact that pur- 
chases by the bankrupt of merchandise within four or flve months of the 
time of flllng the pétition in bankruptcy aggregated $20,491.48, ail of which 
was unpald at fhe time of the flllng df the pétition, and that accordlng to 
his own statement there were debtS due the bankrupt on open accounts 
amounting to $8,408.22. Thèse figures are taken from his schedules, but he 
testifled to the correetnèss of his gchednîtes at the hearing In this proceeoiing. 
He further testifled to having sold his real estate in the month of October 
prevlousiy. The receiver testifled that when he took charge of the bankrupt's 
place of business there were 80 some bottles of whisky, "and there was pos- 
siblytaiô, gallon, and only one fuU barrel, and that was wine." He sold ail 
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the stock except the whisky claimed in this proeeeding, and received $503 for 
the stock, $100 for the cash register, $107 for the hottles, and $110 for liquors 
and lieense. The hearing before the spec-ial master took place on March 8, 
1911. The receiver at that tlme stated that he had Teceived nothiug so far 
on the book accounts. 

From such a state of facts it seems as if no other conclusion could be 
drawn but that the buyer purchased the merehandise from the elaimant with 
a knowledge of his insolvency and knowledge of hls inability to pay for 
them, especially when taking into considération the fact that he had com- 
mitted an act of bankruptcy, as appears by his subséquent adjudication. If 
he had knowledge of his own insolvency and of hls inability to pay for the 
merehandise. his intention not to pay for it should be presumed. This Is the 
law of Oliio, and should be the law of every other state in the Union. See 
Talcott V. Henderson, 31 Ohio St. 162, 165, 27 Am. Rep. 501. In that case, 
Judge Mcllvaine, delivering the opinion, said: "Indeed, I would not deny 
that an intention not to pay might be inferred from the mère fact that the 
purchaser had undisclosed knowledge of his gross insolvency ; but in such 
case the inference may be rebntted by other facts and cirAimstances." There 
is nothiug In this case to rebut the inference to be drawn under that déci- 
sion. 

In Pennsylvania, unfortunately, the doctrine bas prevailed as expressed in 
the syllabus of Smith v. Smith, 21 Pa. 367, 60 Am. Dec. 51, as follows: "The 
Intention of the buyer of goods at the time of purehaslng them not to pay, 
together with his insolvency at the time and his knowledge of it, not com- 
municated to the seller, will not avoid the sale after the delivery of the prop- 
erty sold." The doctrine announced by that case is not honest, and not good 
naorals, and the courts of Pennsylvania hâve realized that fact, and hâve 
tried to get away from it with only a partial degree of success. The rule 
now is that where any other fact exists, or there are any addltional circum- 
stances whlch reasonably involve a false représentation, the court will hold 
that it is sutBcient to take the case ont of the rule. See Bughman v. Central 
Bank, 159 Pa.-94, 28 Atl. 209; Claster Bros. v. Katz, 6 Pa. Super. Ct. 487. 
I hâve no doubt that under the facts in the case at bar every court in Penn- 
sylvania would hold the commitment of an act of bankruptcy, the receipt of 
the goods by the buyer upon the day on which the pétition against him is 
filed and the appointment of a receiver is made, and the withholding of 
knowledge of the goods from such receiver and of information, such as In- 
voice, or otherwise, of the shipment, would be such addltional facts as would 
take the case out of the rule of Smith v. Smith. So that In the opinion of 
the court it is immaterial whether the contract was one to be construed ac- 
cording to the law of Ohio or one to be construed according to the law of 
Pemisylvanla. 

As bearing on the question of Intent, It is proper to refer to the fact that 
the letter ordering the merehandise from the claimants was not signed by the 
bankrupt, but by his clerk. This circumstance does not change the case, for 
under the testimony the clerk was acting under a gênerai authorizatlon to 
buy goods. He was gênerai manager of the business whlle the bankrupt was 
away from the business. He mnst hâve had knowledge of the flnancial con- 
dition 6f the business, and he and the bankrupt must hâve known of the 
large purehases wlthin four or five months of the flling of the Involuntary 
pétition, and of the fact that so few of the goods remained. 

The exceptions to the report of the spécial master must be sustained, aud 
the merehandise delivered to the claimants. Let an order be drawn in con- 
formity with this opinion. 
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MASON V. SMITH. 

(Circuit Court of Appeals, Slxth Circuit November 7, 1911.) 

No. 2,062. 

1. Appeal and Ebeob (§ 850*) — Review — Action Tried Withotjt Juet. 

Under Rev. St. §§ 649, 700 (U. S. Comp. St. 1901, pp. 525, 570), on the 
trial of a cause in the Circuit Court witliout a jury, there is no right ot 
review, when flndings of faet are not made, except as to rulings of the 
court durùig the trial, escepted to at the tlme and duly presented by bill 
of exceptions ; and an opinion of the court, stating Its conclusion as to 
the elïect of the évidence, cannot be consldered as such a ruling. When 
there is a spécial flndlng of facts, the review may extend to a détermina- 
tion of the sufflciency of such finding to support the judgment, for whlch 
purpose Bo exception is necessary, and also to the question whether there 
is évidence tendlng to support such iindlng, if seasouable exception is 
taken, but not otherwise. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3351; 
Dec. Dlg. § 850.*] 

2. Appeal and Bbeor (§§ 983, 977*) — Judgment (§ 300*) — New Teial (| 6*) — 

Review— DiscBETiON of Court. 

Both a motion for a nunc pro tune order to amend the judgment and a 
motion for a new trial are within the discrétion of the court, and the 
déniai thereof is not reviewable in the fédéral courts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3880, 
3860-3865; Dec. Dig. §§ 983, 977;* Judgment, Cent. Dlg. § 581; Dec. Dlg. 
§ 300;* New Trial, Cent. Dig. §§ 9, 10; Dec. Dlg. § 6.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by Albert G. Mason against Charles A. Smith. Judgment 
for défendant, and plaintifï brings error. Affirmed. 

W. C. Boyle (Squire, Sanders & Dempsey, on the brief), for plain- 
tifï in error. 

S. H. Toiles and N. B. Billingsley (Kline, Toiles & Morley, on the 
brief), for dlefendant in error. 

Before WARRINGTON, KNAPPEN. and DENISON, Circuit 
Judges. 

PER CURIAM. This case was tried by the court below without 
a jury, under express written waiver thereof, under Rev. Stat. § 649 
(U. S. Comp. St. 1901, p. 525). No formai findings of fact were 
made or asked for. The court, however, filed an opinion, in which 
thè conclusion (among others) was announced that plaintifï's évidence 
did not make out the contract alleged in his pétition. Judgment for 
défendant was accordingly entered. Plaintifï's motion for new trial 
was grantedi only so far as to permit the filing of an amended pétition 
and the resubmission of the case thereunder upon the évidence there- 
tofore submitted, whereupon judgment was again entered for défend- 
ant. We think, in view of the state of the record, which it is un- 
uecessary to set out in détail, there was an effective waiver of jury 
upon the resubmission, notwithstanding no new written stipulation 

•For other cases see same toplc & § numbbb In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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tlierefor was made. Plaintiff later applied for a nunc pro tune order, 
amending the judgment entry so as to show, in substance, that the 
court considered only plaintiff's évidence andi determined no disputed 
facts, but merely held, as matter of law, that the testimony considered 
had no tendency to show the contract set up by plaintiff, and that ex- 
ception was taken to such ruling. The requested order was denied. 

We are asked to review the final judgment, on the ground that "the 
finding and the judgment is contrary to law and) the évidence," and 
"contrary to the weight of the évidence," and also because "the con- 
ceded and controlling facts entitle the plaintiff to a judgment." We 
are asked, also, to review the déniai of the motion for new trial, as 
well as the déniai of the motion for the nunc pro tune order. 

[1] Section 649 of the Revised Statutes provides that, on a trial 
without a jury, "the finding of the court upon the facts, which may 
be either gênerai or spécial, shall hâve the same effect as the verdict 
of a jury." Under section 700 (page 570), when findings of facts 
are not madte, the review can extend only to rulings of the court in 
the progress of the trial of the cause, and then Only when "excepted 
to at the time and duly presented by bill of exceptions." But, where 
a spécial finding of facts is made, "the review may extend to the déter- 
mination of the sufficiency of the facts found to support the judg- 
ment," for which latter purpose no exception is necessary. Chicago, 
R. I. & P. Ry. Co. V. Barrett, 190 Fed. 118, decided bythis court 
July 12, 1911. In case of such spécial finding, the question whether 
there is testimony tending to support it may be reviewed, if seasonable 
exception is taken. Except as above stated, however, there is no right 
of review in a case triedi without a jury. Norris v. Jackson, 9 Wall. 
125, 128, 19 L. Ed. 608; Lehnen v. Dickson, 148 U; S. 71, 73, 13 
Sup. Ct. 481, 37 L. Ed. 373 ; Grayson v. Lynch, 163 U. S. 468, 472, 
16 Sup. Ct. 1064, 41 L. Ed. 230; St. Louis v. Western Union Tel. Co., 
166 U. S. 388, 390, 17 Sup. Ct. 608, 41 L. Ed. 1044; Humphreys v. 
Third National Bank (C. C. A. 6) 75 Fed. 852, 855, 21 C. C. A. 538; 
Fales v. N. Y. Life Ins. Co. (C. C. A. 6) 98 Fed. 234, 237, 39 C. 
C. A. 38; National Surety Co. v. C, N. O. & T. P. Ry. Co. (C. 
C. A. 6) 145 Fed. 34, 76 C. C. A. 19. 

If the opinion is to be construed as a spécial finding of facts, it is 
enough to say, first, that no exception was. taken raising the proposi- 
tion that there was no substantial évidence tending to support it ; and, 
second, that the testimony tended to support the conclusion that the 
contract alleged was not made out. 

If the court's opinion is not construed as a spécial finding of fact, 
the review can extend only to rulings of the court in the progress of 
the trial of the cause. No such ruling is presented, unless the court's 
opinion referred to can be so treated. In our opinion, it cannot be so 
construed. It states the court's opinion upon a question of fact. The 
fact that this opinion was based only upon the plaintiff's évidence 
does not change the situation, not only because no exception was taken 
to the failure to consider defendant's évidence, but because of the 
very proper concession that the defendant's évidence, if considered, 
would not hâve changea the resuit. 
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[2] The motion, for ne)v trial was addressed to the discrétion of the 
court, and is not reviewable* Big Brushy Coal & Coke Co. v. Williams 
(C. C. A. 6) 176 Fed. 529, 533, 99 C. C. A. 102, and cases there cited. 
The same is true of the déniai of the nunc pro tune order asked for. 
Insurance Co. v. Boon, 95 U. S. 117, 24 h. Ed. 395; Royal Ins. Co. 
V. Miller, 199 U. S. 353, 369, 25 Sup. Ct. 46, 50 L. Ed. 226. 

For the reasons stated, the judgment of the Circuit Court must be 
affirmed. 



EOSS V. SALMINEN. 

(Circuit Court of Appeals, First Circuit. Novemtier 29, 1911.) 

No. 946. 

1. EviDENCB) (§ 222*) — Admissions— Oeal Statembnts of a Pauty Admissi- 

ble, Thocgh Facts Not Within His Personal Knowledge. 

Where flefendant, chargea with liablUty for an Injury to plalntlfl, 
caused by his automobile, stated to plalutiffs représentative that the car 
was his, and was being operated at the ttme in his behalf, such state- 
ment was admissible in évidence agalnst him, whether or not he spoke 
of his ôwn knowledge of the facts. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 768-808 ; Dec. 
Dlg. § 222.*] 

2. Evidence (§ 205*) — Peooe or Conveksation THKonoH Interpréter. 

The testlmony of a witness to a conversation held with another through 
an Interpréter is admissible, without the évidence of the interpréter. 

[Ed, Note. — ^For other cases, see Evidence, Cent. pig. § 700; Dec. Dlg. 
§ 205.*] 

In Errôr to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Susanna Salminen against James Ross. Judgment (185 
Fed. 997) for plaintiiif, and défendant brings error. Affirmed. 

William A. Thibodeau (Thibodeau & Ellsworth, on the brief), for 
plaintiff ih error. 
William A. ,Pew, Jr., for défendant in error. 

Before COI.T and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This was a suit for an injury by an 
automobile owned by the défendant. The verdict was for the plain- 
tiff, and the défendant below sued out this writ of error. We will 
continue to call the parties plaintiff and défendant. 

The plaintiff testified that she was riding in â wagon and the auto- 
mobile came up behind and collided with her wagon; so there was 
sufficient to go to the jury on the question of négligence on the part 
of whoever was operatihg the automobile. As to the ownership of 
the automobile by the défendant, and as to whether or not it was be- 
ing operated in his behalf, the défendant claimed there was no proper 
évidence, and moved the court to direct a verdict in his behalf, which 
motion was refused. 

•For other cases aee same topic & § humbeb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexe* 
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[ 1 ] It must be admitted that the record is in some confusion as to 
what really occurred ; but, rejecting everyttiing else, we afe satisfied 
that the foUowing évidence was in the record, and was never stricken 
out, as claimed by the défendant, but stood throughout the trial. On 
an interview with the plaintiflE's représentative the défendant said : 

"A. I am liable for the accident. It was my automobile. I am not trying 
to dodge tlie responslbility. He said that hls automobile was a new or com- 
paratively new one, and hls son and a man named Connor took it out to run 
it and find some defect that was In the automobile. They were coming along 
Mechanic street, and they were both listenlng for a defect." 

If the facts were as thus stated by the défendant, there could be 
no question as to the ownership of the automobile, or as to the fact 
of its being operated in his behalf, or of the further fact that, in conr 
nection with the négligence which we hâve stated, the court could 
not properly take the case f rom the jury. It is claimed, however, that 
the statement was made by the défendant as a matter not within his 
own knowledge. The admission of the statement, however, is in con- 
formity with universal practice; and it is enough to say that, when 
a person charged as a défendant makes a statement under circum- 
stances like those at bar, whether of his own knowledge or not, it is 
for him to ascertain the facts, and he makes himself responsible for 
what he says in référence thereto. 

[2] The only other question we need consider is the objection to 
the testimony of the physician as to the sufferings of the plaintiff. 
It seems that the plaintifï did not speak the English language, and 
the physician did not understand her language. The physician testified 
that he examined the plaintifï through an interpréter, and that no 
other person was présent, and that his examination consisted of ques- 
tioning her about the diseases in her family, her previous health, her 
account of her injury, and ail her pains from the time of the injury, 
and that he also made a physical diagnosis. He further testiiied that 
his opinion was based partly upon the story given him by the inter- 
préter, and partly upon the diagnosis made by him. This was season- 
ably objected to, unless the plaintifï intended to produce the inter- 
préter in court, and thus make complète connection with what oc- 
curred. It appears that the interpréter was in New York, and could 
not be produced. Thereupon the defendant's objection to the testi- 
mony was overruled, and he seasonably excepted. This, however, is 
the only sensible and practicable way of introducing a conversation 
conducted through an interpréter under circumstances of this char- 
acter; and the practice is in favor of its admission. Greenleaf's Evi- 
dence, § 183, and Chase's Stephen's Evidence (2d Ed.) note to page 7Z. 

The judgment of the Circuit Court is afSrmed, with interest and 
costs. 
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ELECTRO-DYNAMIC CO v. WESTINGHOUSE ELECTRIC & MFG. CO. 

(Circuit Court, S. D. New York. November 1, 1911.) 

Patents (§ 328*) — ^Anticipation— Electeic Motob. 

The Pfatischer patent, No. 775,310, for a variable speed motor of the 
direct carrent shunt wound type, havlng Interpoles and a fleld rhéostat to 
efifect commutation without sparklng, with a variable load as well as at 
variable speed, In view of its lack of spécifie description, could ouly be 
valid as a ploneer combination patent, and, as so broadly construed, la 
void for anticipation in the prier art. 

In Equity. Suit by the Electric-Dynamic Company against the 
Westinghouse Electric & Manufacturing Company for infringement 
of letters patent No. 775,310 for a variable speed motor granted No- 
vember 22, 1904, to Mathias Pfatischer. On final hearing. Decree 
for défendant. 

Mr. Davis and Mr. Pennie, for complainant. 
Mr. Neave and Mr. Fish, for défendant. 

HOUGH, District Judge. The patentée (complainant's assignor) 
first déclares his invention to be an improvement in "variable speed 
motors," but, before his description proceeds far he limits himself to 
one type of machine, viz., direct-current shunt-wound motors, and the 
results sought are (in his own words) to produce a motor of the type 
last mentioned which will "efïect commutation without sparking, with 
a variable load as well as at variable speed, and capable of rotation in 
either direction" while operating upon a single voltage. It is admit- 
ted that complainant's machine does (within quite wide limitsj possess 
thèse désirable characteristics, and also that defendant's motor is an 
infringement if the patent is enforceable, so that the gist of this ac- 
tion is an inquiry whether Pfatischer's alleged invention is valid in 
view of the state of the art at the asserted date of invention (1903), 
or, more specifically stated, the questions are (1) whether the spécifica- 
tion really tells a reasonably skillful person how and by what means 
to reach the patentee's asserted resuit; (2) whether that resuit is any- 
thing more than the adaptation of old and well-known electrical ap- 
pliances to new commercial requirements ; and (3) whether not only 
the principles of Pfatischer, but the embodiment of them in a ma- 
chine, is not anticipated by at least one device practically and publicly 
used years before the date of patentee's asserted discovery. 

An answer especially to the first query requires a somewhat care- 
ful study of the language of the patent. This document deals exten- 
sively with "certain conditions which are encountered in the opération 
of a motor of the class contemplated" ; i. e., a direct-current shunt- 
wound motor. It needs no other évidence than the description of dif- 
ficulties to show that the machine itself was familiar when application 
for patent made. It is therefore stated as the sum of the conditions 
observed and difficulties encountered that, as the rotation of the com- 
mutator causes the contact of the brushes to diminish on one segmerit 
while increasing on the next, résistance increases in one while dimin- 

•For other case» eee Bame topic & § numeee 1q Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ishing in the other. This varies the current in the coil short circuited 
between the segments, and générâtes an electro-motive force tending 
to maintain the varying current, and it is this force which "causes 
sparking under the brushes." The patentée then recognizes as known 
to the art various methods of minimizing the "maintaining e. m. f." 
and therefore the destructive sparking. They are, causing commuta- 
tion to take place in a weak magnetic field, so arranged as to produce 
in the short-circuited coil an e. m. f . opposite to and intended to equal 
the maintaining e. m. f. aforesaid; and this compensating field is 
reached by shifting the brushes. But the compensatory field is, in 
turn, weakened by the opposition of the e. m. f. generated by the 
révolution of the armature-coils across the magnetic field of the pôles ; 
while further the problem is rendered more complex through the ar- 
mature current varying with the load, so that with load increased the 
commutation field is not sufficient to prevent sparking. It is recog- 
nized, also, as known that, if with a direct-current shunt-wound motor 
speed is to be increased, the strength of the main field pôles must be 
decreased, whereby the commutation field is weakened, and sparking 
augmented; and finally, if the motor be fitted to run in either direc- 
tion, by placing the brushes midway between the pôles, the difiiculty 
is aggravated by removal of the brushes from the commutation field. 

After prolonged study of évidence largely dealing with elementary 
electrical engineering, and necessary to enlighten the quite properly as- 
sumed ignorance of the court, I am of opinion that this statement of 
conditions is correct ; but, whether it is exactly right or not, it is enough 
to show that Pfatischer was dealing with a machine old in the art, 
and one which according to ail the évidence was known to be capable 
of working with différent loads at différent speeds, and in either di- 
rection, but, if it was to do thèse things, the brushes had to be shifted, 
and the range of opération from normal to destructive sparking did 
not exceed 50 pér cent. The type bi machine made and sold by both 
parties to this suit, and covered by the patent (if it is valid), will op- 
erate over a range of 400 per cent, certainly, and perhaps 600, where- 
fore it is next proper to ask, What cause does the patentée assign for 
the improvement, and what does he tell the world about practically ap- 
plying his discovery of that cause ? 

He déclares that the cause of improved opération, and, indeed, the 
improvement itself , consists of : 

"The provision of auxlliary field pole-pleces which are very small as com- 
pared with the main pole-pleces, which are located between the latter, and 
provlded with colis connected In séries with the armature, so that ail of the 
current taken by the latter flows through the coils of said auxillary fleld, 
which are so proiportloned and arranged as to give the proper fleld for com- 
mutation." 

This is the entire invention, viz., the insertion of interpoles wound 
in séries with the armature into a shunt-motor of f amiliar type. 

But how does the patentée tell the world to apply and utilize his 
thought? Hère recourse must be had to the évidence, from which it 
plainly appears that not every interpole will serve, and that utility 
dépends whoUy on the relation of its windings to the proportions oî 
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the rest of the machine, to the voltage furnîshed, and the kind and 
variety of worlc to be performed; yet, except for the gênerai and 
very obvions adviçe, that the interpole is to be relatively small, and 
that the coils are to be so arranged as to give "the proper field," noth- 
ing is found in the patent which would enable a skilled mechanic to 
build an operative motor f rom the patentee's description alone. 

The inference drawn from this is that the patent must be void, un- 
less the suggestion of using interpoles, however proportioned, consti- 
tutes invention, and this was (it seems to me) the thought of the 
draftsman of the application, and is the basis of complainant's argu- 
ment. • This resuit may be tested by the claims, which are numerous, 
but présent only one conception of the invention. Each claim is for 
a combination, and the seventh may be taken as a very full exposi- 
tion of the patentee's demand. This seventh claim is for the combina- 
tion in "a direct-current shunt-wound motor" of an armature and a 
commutator with the following carefully enumerated éléments : (1) A 
field frame (which was well known); (2) a circular séries of field 
pôles, comprising two alternate séries of separable pole-pieces of, re- 
spectively, différent cross-sectional area (viz., pôles and interpoles) ; 
(3) means detachably securing pole-pieces in frame (which is an un- 
important détail of construction) ; (4) coils for said pôles (which were 
and are matters of course) ; (5) connections including the coils of al- 
ternate pôles in shunt relation to the armature (^ z., the main pôles are 
in shunt as had long been the practice) ; (6) connections including the 
coils of the other alternate set of pôles in séries relation with said 
armature (viz., the interpoles are in séries) ; (7) common current 
supply (which was also a matter of course); (8) Brushes in contact 
with commutator midway between "adjoining pôles" (a situation 
known to be désirable for rotation in either direction) ; and (9) means 
to adjustably vary the strength of the field in the shunt coils, inde- 
pendently of the séries coils (viz., a field rhéostat, an oia and well- 
known device). 

After specifying thèse éléments of the combination, this (and every 
other) claim concludes : 

"Whereby the armature is enabled to rotate at variable speed and vari- 
able load in either direction wlthout sparklng and wltbout variation In the 
position of the brushes, substantially as set forth." 

That this "Whereby clause" adds nothing to the claim is fundamen- 
tal. It is a statement of asserted resuit, not of method or means of 
reaching it; and in this instance it is but a répétition of the stated 
"object of my invention" with which the application begins, a sort of 
q. e. d. triumphantly affixed to the asserted solution of the problem. 

It is concluded that this analysis of a typical claim strengthens the 
conclusion that the patent is upon the simplest form of shunt-motor, 
with interpoles in séries and field rhéostat added; and I am further 
of opinion that a person reasonably skilled in the art eould not from 
the patent description alone hâve made an operative machine, because 
he would hâve had to work out for himself the proportions, which 
are just as important as the combination so far as successful opération 
is concerned. This finding is, however, not conclusive against the 
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patent, if the combiriation was so wholly new as to entitlé the pat- 
entée to claim any combination of any field pôles and any rhéostat with 
a shunt-wound direct-current motor. it is therefore necessary to f iir- 
ther examine the évidence to ascertain, not only what spécifie uses 
electrical history shows, but to discoyer the principles on which Pfat- 
ischer and others working in the same field necessarily depended to 
accomplish results. 

It is first found that the problems presented by varying speed and 
varying load of a shunt motor are electrically the same, and it follows 
from this that the patent uses unnecessary words in dwelling upon 
thèse two characteristics of the motor claimed. If the machine can 
vary speed without sparking, it can similarly vary load. It is also 
found that an electric motor and an electric generator may be (and 
for the purposes of this case are) the same machine, the only distinc- 
tion is in the prime maver, and, electrically considered, the distinction 
does not entail a différence. It is equally true that by reversai of cur- 
rent the direction of motor révolution may be changed, and that this 
has long been known and practiced. 

Why, then, are interpoles or other devices désirable? Because, if 
the ordinary motor with which Pfatischer starts is called upon to per- 
form at other than a nearly constant rate, the armature reaction in- 
creases so suddenly as to cause destructive sparking, and it does this be- 
cause the commutation owing to distortion of the main field is imper- 
fect. Therefore Pfatischer's electrical problem is wholly one of com- 
mutation, as claimed by def endant's expert witness, and as (in my opin- 
ion) shown on the face of the patent itself . AU that the patentée does 
or wishes todo is to increase the radius of action of the old shunt-motor 
by extending its possibilities of reasonably sparkless commutation. If 
he does this by means of solving electrical problems which had been 
solved before in the same way, though without using the solution for 
the purpose of producing a convenient motor for machine tool pur- 
poses (which is the great use of the motor in suit), then he did nothing 
patentable, for the public was entitled to ail the possible uses of any 
device already delivered to the public when Pfatischer formulated his 
invention. Viewed from this standpoint, complainant's field is greatly 
narrowed by Mather's patent (No. 321,990, July 14, 1885), for that 
invention shows and describes interpoles in a generator perf orming and 
shown to perform exactly the same functions as those in Pfatischer's 
machine, and Mather also knew and pointed out that his invention was 
equally applicable to motors. 

How, then, did this patent come to be issued? Because it was ap- 
pârently held that while interpole motors were known, if not common, 
that the use of such motors, with a field rhéostat for varying speed, 
was new. I am, however, quite unable to perceive that when inter- 
pole machines were old, and field rhéostats for varying speed by vary- 
ing field strength were even older, there was any patentable invention 
in combining thèse old' ideas. There might hâve been a narrow pat- 
entable idea in a particularly proportioned machine neatly embodying 
the old principles, but this patent cannot be sustained on that ground 
as above pointed out. 
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Complainant seeks to overcome this position by dwelling ïïpon the 
"adjustable" speed of the motor, but the patent may be searched in 
vain for that word. Yet, after ail, the speed cannot be adjusted with- 
out being varied, and such variation is attained by variation of field 
strength through use of the rhéostat. It is a physical f act that the 
nature of a direct-current shunt-wound motor is to regulate itself to 
a constant speed, and this speed dépends principally upon the voltage 
supplied. Rheostatic control has long been available for varying or 
adjusting speed within narrow limits, and, when those limits are large- 
ly increased by the addition of long-known interpoles, invention does 
not réside in the united application of both principles. From the évi- 
dence it seems plain to me that a field rhéostat is almost as much a 
part of a shunt motor as a necessary boit or screw, so that the more 
accurate method of viewing complainant's machine is to regard it as 
an old-fashipned motor with interpoles only added, and from this 
viewpoint it is fully anticipated by the Sautter Harle Prench patent 
of 1892, if not by the Mather invention, supra. 

The final question is whether the machine in suit is not identical- 
in principle of opération with a motor manufactured in 1899, and 
known (in this case) as the Ridgway motor. That machine is a di- 
rect-current shunt-wound motor, having interpoles and field rhéostat, 
and is admittedly identical in principle and mode of opération with 
complainant's device, unless difïerentiated by the following fact: The 
interpole winding (in séries with the armature), instead of being con- 
fined to the interpole, is carried to each of the adjoining main pôles 
and attached to the same, although it does not encircle the main pôle 
itself. Whether this différence of construction involves a différence 
in principle has been vigorously asserted and denied. The effect of 
the coils upon the interpole is to energize that pôle into a magnet, and 
produce what Mather calls a "neutralizing magnet." Complainant as- 
serts that, if. the winding be confined to the interpole, the lines of 
force are, so to speak, "squirted" into the armature at the point of 
commutation and nowhere else; whereas, if the winding be extended 
in the manner of the Ridgway motor, it becomes a compensating wind- 
ing only, tending to destroy or counterbalance armature reaction, which 
is something that the Pf atischer device does not do, and is not intended 
to do. 

It is impossible for me to reconcile the conflicting claims of the ex- 
perts on this question, nor can I venture upon a technical discussion 
of the views of either side ; but to me there is no answer to def end- 
ant's proposition that, even assuming that the extended winding of the 
Ridgway interpole is compensatory, yet the interpole is there, it is 
energized, it does act as an interpole, and does what an interpole is 
expected to do, and has long been expected to do, in assisting spark- 
less commutation. Theref ore the Ridgway interpole is performing the 
same function as the Pfatischer interpole, and it makes no différence 
that the extended winding coimected with the interpole may be do- 
ing something more. 
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It is therefore concluded : 

(1) That the patent itself, owing to the paucity of its descriptions, 
can only be valid as a pioneer combination patent. 

(2) That, considering the state of the art in 1903, the field was not 
open for so radical a combination device. 

(3) That the device of the patent has been fuUy anticipated by the 
Ridgway machine. 

Let the bill of complaint be dismissed. 



GENERAL ELECTRIC CO. v. CONDIT ELECTRICAL MFG. CO. 

(Circuit Court, D. Massachusetts. October 24, 1911.) 

No. 330. 

1. Patents (§ 297*) — Suit eoe Infbingkment— Peeliminabt Injunctioh. 

Where, In a suit for infringement, although the patent has been ad- 
judged valid in a prior suit, an entirely new issue as to anticipation is 
raised and supported by testimony which is convincing if credited, unless 
such testimony is clearly impeached by complainant, hia right is too 
doubtful to warrant the granting of a preliminary injunction. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 488 ; Dec. Dig. 
i 297.* 

Grounds for déniai of preliminary injunctlons in patent infringement 
suits, see note to Johnson t. Foos Mfg. Co., 72 C. C. A. 123.] 

2. Patents (§ 260*) — Infringement— What Constitutes. 

The violation of the sole right of a patentée to manufacture and sell 
the patented article cannot be justified by a spécial use, nor by an entire 
nonuse of the Infringing article. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 359 ; Dec. Dig. § 
260.*] 

3. Patents (§ .328*) — Validity and Infringement— Electric Switch. 

A preliminary injunction agaiust infringement of the Hewlett & Emmet 
patent, No. 800,916, for a removable oil can, hlgh potentlal electric 
switch denied, but granted as to the Emmet & Hewlett patent, No. 789,- 
597, for a high potential switch. 

In Equity. Suit by the General Electric Company against the Con- 
dit Electrical Manufacturing Company. On motion for preliminary 
injunction. Granted in part. 

Richardson, Herrick & Neave, for complainant. 

Edward P. Payson and Edwards, Sager & Wooster, for défendant. 

BROWN, District Judge. This is a pétition for a preliminary in- 
junction against infringement of letters patent to Hewlett & Emmet, 
No. 800,916, October 3, 1905, and of letters patent to Emmet & Hew- 
lett, No. 789,597, May 9, 1905. Patent No. 800,916, though later in 
number, is for the earlier invention, and relates to what has been 
termed a "removable oil can, high potential electric switch." The pat- 
ent to Emmet & Hewlett is for a high potential switch, and may be 
regarded as for improvements upon the switch of the other patent. 

Both of thèse patents were in litigation, and were sustained by the 
décision of the Circuit Court of Appeals for this circuit in opinion 

•For other cases see same topic & § numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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handed down March 2, 1911. General Electric Company v. Hartman, 
lè/'Fed. I3li Référence to this opinion is made for a description of 
the subject-matter of the patents and for grounds upon which the de- 
viceé were held to involve patentable invention. 

[1] To the Hewlett & Emmet patent, No. 800,916, two défenses 
are ftiade; that in view of the prier patents not before the court in 
the Hartman Case the patent is invalid for lack of novelty; and prior 
invention and use by Elden. 

The combination of the patent in suit involves not only a removable 
oil can, but switch members s6 orgànized as to adapt them to use with 
the removable oil can. The inventive conception included not only 
the removable oil can, but the reorganization of the switch members. 
The switch and oil can were. combined, and brought into a new rela- 
tion which required a change from the switch construction of the 
prior art and also a change in the oil can of the prior art. 

Withoùt considering in détail the prior patents now presented which 
were not in the Hartman Case, it may be said that none of them seems 
to anticipate this combination, and that it is highly doubtful that if 
presented in the former litigation thèse patents would hâve changed 
the resuit. 

The défense of prior invention and use by Elden is important and 
raises a serious question as. to the actual priority of invention. Before 
Hewlett & Emmet's application date, January 15, 1900, Elden had 
constructed and used a removable oil can switch in which the switch 
members were independently mounted so that an oil can could be 
passed up from below, immersing the contacts in oil. This was clearly 
an anticipation. 

The date claimed for Hewlett & Emmet, however, is May 1898. 
There is testimony of a very positive character from a number of wit- 
nesses that Léonard L. Elden, an eleçtrician in charge of the electrical 
apparatus of the Boston Electric Light Company, had previously con- 
structed a switch with a removable oil can. There is corroboration by 
Horton, a draftsman, who made the drawing, by London, who identi- 
fies the drawing and testifies to having built the switch like it, and by 
several other witnesses. Had this testimony been presented in the 
former litigation without impeachment it is probable that Hewlett & 
Emmet would hâve been held to hâve been anticipated by Elden. 

The complainant makes no attempt to establish a date earlier than 
the date testified tO by Elden and other witnesses, but makes an elabor- . 
ate attack;Upon the accuracy and integrity of the testimony. 

Much stress is put upon the inconsistency of this testimony with the 
formai oath of Elden in the Patent Office that his invention had not 
been in public use for more than two years. Whether there is such 
inconsistency as should discrédit the witness is not clear. Upon a 
question of veracity the inquiry would not be whether, under a strict 
légal rule as to what constitutes public use the oath is inconsistent with 
the facts stated, but whether it is inconsistent with the présent testi- 
mony as a matter of ordinary understanding and ordinary honesty. 
What constitutes a public use has been a matter of conflict of opin- 
ion, and an inconsistency between the présent testimony and the oath, 
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upon a strict application of the law as to public use, does not necessarily 
show that there was any conscious inconsistency or lack of integrity 
in the witness. 

However this may be, it is merely a question of the impeachment of 
the credibility of one of the présent witnesses as to fàcts wherein he 
is corroborated by a number of other witnesses. The witnesses are 
apparently men who were compétent to observe correctly. The testi- 
mony of so many witnesses can hardly be rejected on the ground of 
any difficulty in remembering so simple a structure as a removable oil 
can combined with a switch mechanism. 

As the case rests the défendant has fully oiïset the prima facie ef- 
fect of the patent and of the prior litigation by showing a machine 
which antedates the application date. He has also produced évidence 
of a date of invention which antedates the earliest date claimed for the 
patentée. The burden of the case is thus left upon the complainant 
to show mistake or willful fabrication upon the part of several wit- 
nesses, who are presumably respectable and entitled to crédit. 

There is a very considérable conflict in the affidavits over collatéral 
matters relied upon to fix the dates. There is confusion growing out 
of the use of différent types of switches, and it is évident that the 
controversy is one that cannot properly be determined upon affidavits. 
The burden of impeachment of a definite story supported by a consid- 
érable number of witnesses rests upon the complainant. This issue 
is entirely new, and it seems contrary to principle to grant an injunc- 
tion on this patent unless satisfied with the complainant's impeachment 
of the veracity or accuracy of a number of witnesses. Upon the case 
as presented by the affidavits the complainant's right is too doubtful to 
justify a preliminary injunction. 

As to the Emmet & Hewlett patent, No. 789,597, the defen^^es are 
noninfringement and lack of novelty in view of a prior art not be- 
fore the Circuit Court of Appeals in the Hartman Case. 

Upon an examination of each of the patents cited I am of the opin- 
ion that if presented in the former litigation thèse patents would not 
hâve changed the resuit. 

That the defendant's structure is an infringement of the Emmet & 
Hewlett patent seems clear. There is so close a correspondence be- 
tween the complainant's device and the defendant's as to lead to the 
conviction that the defendant's device is a close copy of the complain- 
ant's, especially as évidence of an independent origin is lacking. The 
défendant cannot justify the manufacture of the complainant's struc- 
ture upon the ground that a comparatively noncarbonizable oil is used 
with itby the défendants or its customers. The structure being adapted 
to avoid the evils of carbonization of oil, is patentable because of its 
adaptation to such purpose; whether it is actually used for that pur- 
pose is immaterial. 

[2] The complainant has the sole right to manufacture and sell its 

patented device, and no person can justify the maufacture and sale of 

this device merely because he intends to use it in some other way than 

that suggested by the patentée. The violation of complainant's sole 

191 F.— 33 
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right to manufacture and sell can be justified neither by a spécial use 
nor by an entire nonuse of the structure so manufactured. 

[3] The patent was issued October 3, 1905, and suit was brought 
thereon against this défendant on March 22, 1907. Pending the Hart- 
man Case, brought January 29, 1907, neither party seems to hâve used 
particular diligence in bringing this case on for hearing. After the 
decree in the Hartman Case, which seems to hâve been regarded as a 
test case, complainant has been reasonably diligent. Under thèse clr- 
cumstances the complainant cannot be held guilty of such lâches as bar 
the right to a preliminary injunction. 

The pétition for a preliminary injunction is granted as to the Em- 
met & Hewlett patent No. 789,597, and is denied as to the Hewlett 
& Emmet patent No. 800,916. 

A decree may be presented accordingly. 



BENOIST et al. v. SMITH. 
(Circuit Court, M. D. Tennessee, Noitheastern Division. November 28, 1911.) 

No. 5. . 

1. Courts (§ 493*) — Conflicting Jukisdiction. 

In Personal actions priority of suit as between a fédéral and state 
court is determined by the time when the parties are served witli pro- 
cess, and not by the date of the filing of the two actions. 

[Ed. Note.— For other cases, see Oourts, Cent. Dig. §§ 1346-1353 ; Dec. 
Dig. § 493.* 

Conflict of jurisdictlon of fédéral courts with state courts, see note to 
Loulsville Trust Co. v. City of aneinnati, 22 C. C. A. 356.] 

2. Courts (§ 493*) — Fedebal and State Courts— Concurrent Jukisdiction— 

Priority of Jukisdiction— "Peior Suit." 

Défendant brought an action in ejectment in a state court against a 
nonresident receiver to recover a tract of land, and service was made by 
publication ; the date of last publication being September 23d. Prior 
to the flllng of such action, a bill had been flled in the fédéral court by 
the receiver and others against défendant to quiet title ta the same land 
in complalnants, and Personal service was made on défendant September 
24th. Two of the complalnants in such suit claiming tltle to the land 
vs'ere not parties to the action in ejectment. Held, that the ejectment 
action was not a prior suit within the rule that a fédéral court will or- 
dinarily In its discrétion stay proceedings in a suit before It to await the 
termination of a prior suit in a state court involving the same matters. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 493.*] 

In Equity. Suit by E. H. Benoist, receiver, Mississippi Valley Trust 
Company, trustée, and Cumberland Coal & Coke Company, against 
W. C. Smith. On motion by défendant to dismiss, or, in the alterna- 
tive, to stay proceedings. l3enied. 

This is a bill flled by E. H. Benoist, receiver, and the Mississippi Valley 
Trust Company, trustée, both citizens of Missouri, and the Cumberland Coal 
& Coke Company, a citizen of New Jersey, against the défendant, W. O. 
Smith, a citizen of Tennessee, to remove, as a cloud upon complalnants' tltle 
to a certain tract of land in Pentress county, Tenn., a deed under which the 
défendant claims title to a portion thereof. The défendant entered a motion, 

•Por other cases see same toplo & | numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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supported by affldavlts, to dismiss the suit because not a bona flde lltlgatlon, 
and bi-ought for ulterior and Improper purposes; and, In tbe alternative, 
to stay the proceedlngs hereln to awalt the termlnatlon of certain suits in 
the State court. 

John F. McNutt, for complainants. 
Edw. E. Barthell, for défendant, 

SANFORD, District Judge (after stating thefacts as above). 1. I 
am clearly of opinion that the defendant's pétition to dismiss this case 
on the theory that it is not a bona fide Htigation should not be granted. 

The matters set up in the pétition in this regard are, in my judg- 
ment, matters going to the défense of the suit on the merits which can- 
not be properly determined in Hmine on ex parte afhdavits. This 
prayer of the pétition must, accordingly, be denied. 

[ 1 ] 2. As to the prayer for stay of proceedings pending the con- 
clusion of suits in the state courts : The only suit involving the land 
in controversy in this suit appears to be that of Smith et al. v. Watts 
et al. in the Chancery Court of Pcntress County, an action of eject- 
ment brought by the défendant Smith herein against Benoist, receiver, 
and other parties. The authorities seem to be practically uniform that 
a fédéral court may, and ordinarily should, in the exercise of its dis- 
crétion, stay proceedings to await the termination of a prior suit in- 
volving the same matters in a state court of concurrent jurisdiction, 
and that in personal actions, as distinguished from actions in rem in 
which the res is in the custody of the court, priority is determined by 
the time that the parties are served with process, and not by the date 
of the filing of the two actions. 1 Rose's Code Fed. Proc. p. 132, § 
16(a); Id. p. 138, ■§ 16(f); 1 Foster's Fédéral Practice (4th Ed.) p. 41, § 
9(e) ; Union Mutual Life Insurance Co. v. University of Chicago (C. 
C.) 6 Fed. 443 ; Zimmerman v. So Relie (C. C. A. 8) 80 Fed. 417, 25 
C. C. A. 518; and varions other cases. Without however, determin- 
ing whether, under the doctrine of Zimmerman v. So Relie, supra, an 
earlier ejectment suit in a state court is to be regarded, in applying this 
rule, as presenting substantially the same matters of controversy as a 
subséquent bill to remove cloud from title, in the fédéral court, I think 
it clear that the présent pétition fails in two other essential respects to 
state a case coming within the rule sought to be invoked by the péti- 
tion. 

[2] In the first place, the suit in the state court, even if it can be 
regarded as a personal action within this rule, is not a prior suit so 
far as Benoist, receiver, is concerned, within the meaning of the rule. 
The bill in this suit was filed on August 19, 1909, nine days before the 
bill was filed in the state court, and subpœna to answer in the présent 
suit was served on the défendant on September 24, 1909, on which date 
there had been no actual service of process on Benoist, receiver, as a 
défendant in the state suit. It is true that at that time an order of 
publication had been made for Benoist, receiver, which had been pub- 
lished for four consécutive weeks ending with September 23, 1909 ; 
this order of publication requiring the receiver to appear and make 
défense on or before the first Monday in October. However, it is dear 
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under the dôttrinô of Pennoyer V. Neff, 95 U. S. 714, 24 I^ Ed. 565, 
that in a persohal action jurisdiction is not acquired qver the person of 
a nonresident défendant by mère donstructive service through publica- 
tion. See, also, Haddock v. Haddock, 201 U. S. 562, 26 Sup. Ct. 525, 
50 L,. Ed. 867. Hence, independèhtly of the fact that it appears that 
leave had not been given by the court in which Benoist was appointed 
receiver to sue him in the state court, it must be held that the attempted 
conêtruCtive service by publication; even if it could take effect from 
the date of the last publication afld before the entry of the order pro 
confesso against him, did not ûperate to confer jurisdiction over his 
person. " Therefore, not only was the bill in this cause filed prior to the 
bill in the state court, but, as actual service was had on the défend- 
ant Smith on September 24th in this suit at a time when there had 
been no actual service on Benoist, receiver, in the state court, the prés- 
ent suit must be regarded as the prior suit between the parties in so 
far as the application of the above-mentioned rule is concerned. 

In the second place, the parties in the suit in the state court are not 
the same as in the présent suit, an4 complète relief cannot be granted 
therein. Among other essential différences between the two suits is 
the fact that the Cumberland Coal & Coke Company and Mississippi 
Valley Trust Company, who are complainants in the présent suit and 
assert title to the land in controversy, ai-e not parties to the suit in 
the state court, and no relief could be granted against them in that 
cause. 

For thèse reasons, without considering the other questions presented, 
it results that the prayer of the pétition for stay of proceedings in 
this suit must also be denied. 

An order will be entered accordingly. 



YAKIMA JOE V. TO-IS-LAP et al. 

(Carcult Court, D. Orogon. June 13, 1910.) 

No. 2,923. 

M AEBIAOE (S 3*) — InDIANS— LAW GOVEBNINQ— BFFÈCT or AlLOTMBNT or IiAND 
IN Severaltt. 

The allotment of lands In severalty to Indlans resldlng on the UmatlUa 
réservation In Oregon, under Act March 3, 1885, c. 319, 23 Stat. 340, dld 
not terminate thelr tribal relations, and so long as the same continue the 
marriage relations of such Indlans are to be detennlned by thelr tribal 
customs, and not by the lawa of the state, and thelr marriage or divorce 
In accordance with such customs is valid everywhere and for ail pur- 
poses. 

[Ed. Note. — For other cases, see Marriage, Cent. Dig. § 6; Dec. Dlg. 
l 3.»] 

Suit by Yakima Joe against To-is-lap, Sa-a-sha-wa-ne, and the 
United States. Decree for défendants. 

S. A. Lowell and Thos. G. Hailey, for plaintiflf. 
John McCourt, U. S. Atty. 

•For oUi«r cases ses same topic & i ifVUËisB in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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BEAN, District Judge. This is a suit to détermine the rightsof 
the respective parties to 160 acres of land on the Umatilla Indian 
réservation, allotted in 1893 to an Indian woman, Ke-kas-pe-lu, un- 
der Act Cong. March 3, 1885, c. 319, 23 Stat. 340, providing for the 
allotment of land in severalty to Indians residing upon such réserva- 
tion. Ke-kas-pe-lu died subséquent to the allotment, leaving surviving 
her the défendants, her parents, and the plaintiff, who claims to hâve 
been her husband. The plaintiff is a Warm Spring Indian, who re- 
sided on the Umatilla réservation at the time of the allotment. He 
claims to hâve been married according to the Indian custom to the 
allottee about a year before the allotment, and that they continued to 
live together as husband and wife until about a year thereafter, when 
they separated by mutual consent, because the allottee became intimate 
with another Indian. The plaintiff subsequently married. The évi- 
dence as to the relations between the plaintiff and Ke-kas-pe-lu, the 
allottee, is vague and indefinite, both as to the time and character of 
such relations. But, assuming that they were married according to 
the Indian custom before the allotment, it is equally clear that there- 
after they separated and were divorced in accordance with the tribal 
custom among the Indians residing upon the réservation. 

As a gênerai rule, it is the policy of the law to treat Indians who 
retain their tribal relations and adhère to their peculiar customs as 
separate and independent communities, with full and free authority 
to regulate and manage their own domestic affairs, especially as it 
concerns the marriage relation, and therefore a marriage or divorce of 
tribal Indians, according to Indian customs is regarded as valid every- 
where. McBean v. McBean, 37 Or. 195, 61 Pac. 418. But it is con- 
tended in this case that since, by the gênerai allotment act of Pebruary 
8, 1887, known as the "Dawes Act" (24 Stat. 388, c. 119), every 
Indian to whom allotments shall be made "under any law or treaty" 
is declared to be a citizen of the United States, and entitled to ail the 
rights, privilèges, and immunities of such, the marriage or divorce 
of Indian allottees under the act of March 3, 1885, must be governed 
and controlled by the laws of the state in which they réside, and not 
by their tribal customs. This question was before the Suprême 
Court of the state (Kalyton v. Kalyton, 45 Or. 116, 74 Pac. 491, 78 
Pac. 332), and it was there held, in a carefully prepared opinion by 
Mr. Chief Justice Moore, that, notwithstanding the allotment of lands 
in severalty to Indians residing on the Umatilla réservation under the 
act of 1885, their marriage relations were to be determined by their 
tribal customs, and not by the laws of the state, so long as their tribal 
relations continue. In this view I fully concur. It is true the case 
was subsequently reversed by the Suprême Court of the United States 
for want of jurisdiction over the subject-matter, but this does not 
militate against the soundness of the reasoning upon the point now 
under considération. 

The allotment of land in severalty did not change the limits of the 
réservation, nor deprive the government of exclusive jurisdiction over 
crimes committed by one Indian against another on such réservation, 
nor the right to prohibit the introduction of intoxicating liquors there- 
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on. State v. Columbia George, 39 Or. 127, 65 Pac. 604; U. S. v. 
Celestine, 215 U. S. 278, 30 Sup. Ct. 93, 54 L. Ed. 195 ; U. S. v. Sut- 
ton, 215 U. S. 291, .30 Sup. Ct. 116, 54 L. Ed. 200. Nor did it ter- 
minate the tribal relations, nor take the Indians from under the super- 
vision and control of the proper governmental department. U. S. v. 
Flournoy Live Stock & Real Estate Co. (C. C.) 71 Fed. 576. _ So 
long as the Indians are permitted to préserve their tribal relations, 
they are to be regarded as having a semi-independent position, with 
the power of regulating their internai and social relations, and thus 
far not brought under the laws of the state. U. S. v. Kagama, 118 
U. S. 375, 6 Sup. Ct. 1109, 30 L. Ed. 228. 

I admit that I hâve no clear conception of the effect of the act of 
Congress declaring Indian allottees, who are permitted to retain their 
tribal relations, to be citizens of the United States, nor am I able to 
find any adjudicated case which throws much light upon the question. 
But, in any event, they do not cease to be tribal Indians by the mère 
act of allotment of lands to them in severalty, within the limits of 
their réservation ; nor do I think they are, by that act alone, deprived 
of the right to regulate their domestic aflfairs, and especially the mar- 
riage relation. The case of Moore v. Nah-con-be, 72 Kan. 169, 83 
Pac. 400, in which the Suprême Court of Kansas holds that a mar- 
riage or divorce between Indians after the allotment of land to 
them in severalty must be in compliance with the laws of the state, 
proceeded on the theory that by the allotment the tribal relations of 
the Indians were severed, a condition which does not exist on the 
Umatilla réservation, 

Decree accordingly. 



UNITED STATES v. McCLARTY, 

(District Court, W. D. Kentucky. September 16, 1911.) 

No. 7,609. 

1. CONSPIEACY (§ 27*) FEDERAL StATUTE— ELEMENTS OF OFFENSE— COMMIS- 

SION OF OvERT Act. 

To bring a case within Eev. St. | 5440 (U. S. Comp. St. 1901, p. 3676), 
making it a crime to conspire to commit an offense against the United 
States where one or more of the parties "do any act to effect the object 
of the coiisplracy," the consplrator must himself do the act or authorize 
it to be doue, and a mère fallure on his part to prevent another from 
doing it Is not sufficient. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 38, 39 ; Dec. 
Dig. § 27.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1454-1461; 
vol. 8, p. 7613.] 

2. OONSPIEACY (§ 27*) INDICTMENT— OVEET ACT. 

An indictment charging the président of a national bank with con- 
spirlng with others to commit an offense against the United States by 
making a false entry in the bocks of the bank showing its balance in the 
hands of its reserve bank to be larger than it was in fact, with intent to 
deceive any agent who might thereafter be appointed by the OomptroUer 
of the Currency to examine the afïairs of the bank, does not state an of- 

•For other cases see same toplo & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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fense under E«v. St. § 5440 (U. S. Comp. St. 1901, p. 3676), where the 
overt act chargea to hâve been commltted by défendant consisted in his 
concealing from the bookkeeper, who actually made the alleged false 
entries, but who Is not charged with belng a party to the conspiracy, 
the issuance of certain drafts which should hâve been credited to tUe 
account of sald reserve bank. 

[Ed. Note. — For other cases, see Conspiracy, Dec. Dlg. § 27.*] 

Criminal proceeding by the United States by indictment against 
Clinton C. McClarty. On demurrer to indictment. Demurrer sus- 
tained. 

See, also, 191 Fed. 523. * 

George Du Relie, U. S. Dist. Attv. 

O'Doherty & Yonts, Kohn, Baird^ Sloss & Kohn, and W. M. Smith, 
for défendant. 

EVANS, District Judge. The indictment in this case contains three 
counts, each of which is based upon sections 5440 and 5209 of the 
Revised Statutes of the United States (U. S. Comp. St. 1901, pp. 3676, 
3497), which sections cmbrace the applicable statutory provisions in 
force in 1908, when, it is alleged, the offenses charged were com- 
mitted. The accused, then the président of the National Banking 
Association known as the First National Bank of Louisville, Ky., has 
demurred to each count in the indictment. Very shortly stated, it is 
charged in the first count : 

First. That "the said McClarty feloniousiy did then and there conspire, 
combine, confederate, and agrée wlth divers other persons ta the grand ju- 
rors aforesaid unknown to commit an offense against the United States, to 
wlt, felonioiusly did unlawfully conspnv and agrée wlth divers persons to the 
jurors aforesaid unknown to make a false entry In a book of said association 
wlth the Intent then and there on the part of sald McClarty and sald others 
unknown to decelve any agent who mlght be thereafter appolnted by the 
Comptroller of the Currency to examine the affalrs of the said association ; 
that is to say, that the sald McClarty and sald persons unl^nown then and 
there consplred and agreed, wlth the intent aforesaid, to make a false entry 
in a book of said association called and known as the 'Daily Balance Book,' 
and upon which book was then and there a label bearlng the words following, 
to wlt: 'Crédit State Bank First Nat. Bank May 1, 1908— April 30, 1909'— and 
which book then and there was intended to and purported to shorw the as- 
sets and llabillties of said association and the amounts due to sald associa- 
tion at the close of each day's business from other banking Institutions, and 
the said McClarty and said others unknown did then and there conspire and 
agrée to make said false entry in such manner as to Indicate that the Fourth 
National Bank of New York, then and there a banking institution, a further 
description of which Is to the jurors aforesaid unknown, was then and there 
indebted to said association to an amount which was then and there $231,- 
100 greater than sald Fourth National Bank was in fact Indebted to said 
association." 

Second. That, "in order to efCect the object of said conspiracy, the said Mc- 
Clarty, président as aforesaid, wlth the intent aforesaid, then and there 
made a false entry in said book upon the page thereof which then and there 
contained entries showlng the assets and resourees of said association durlng 
the week beginnlug August 18, 1908, and ending August 24, 1908, and under 
the headlng 'Réserve Banks' on the second Une below said head and upon 
which said Une at the left-hand end thereof then and there appeared the 
words following, to wlt, 'New York Fourth National Bank,' and which said 

•For other cases see same topic & § ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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faise entry was then and there of the figures followîng, to wlt: '292,380.27' — 
and whlch said. entry of eaid figures then and there purported to show, and 
dld then ahd there Indlcate, that a balance was then and there at the close 
of business on the eighteenth day of August, A. D. 1908, due to sald associa- 
tion from said Fourth National Bank, to wit, a balance of $292,380.27, and said 
entry was then and there false, in thls: that the balance then and there due 
to said association from said Fourth NatioTial Bank was much less than the 
amount shown and Indlcated by said entry. to wit, was only the sum of $61,- 
280.27, as he the sald MeCJlarty then and there very well knew. And that 
the said Mcdarty and sald persons unknown then and there conspired and 
agreed to make sald false entry and sald McClarty to effect the object of sald 
consplracy then and there made said false entry by the foUowlng means and 
in the following manner, to wlt." 

Then, follow full détails of certain transactions which resulted in 
the making of divers draf ts for large sums on the . deposit of the First 
National Bank in the Fourth National Bank of New York, which was 
its reserve agent, and which drafts were drawn by C. C. Bickel, the 
vice président of the First National Bank, by the authority of the 
accused, the président. No mention of thèse transactions was made 
by the accused to the gênerai bookkeeper of the First National Bank, 
who was Vivian A. Lloyd, and whose duty it was to keep the bank's 
books in respect to such transactions. 

Third. It is then charged that: 

"The said McClarty and sald persons unknown, wlth the Intent then and 
there to decelve any agent who mlght be thereafter àppointed by the Comp- 
troller of the Currency to examine the aiïalrs of sald association, dld then 
and there, to wlt, on said 18tU day of August, A. D. 1908, felonlously and unlaw- 
fuUy conceal from said Lloyd, gênerai booklîeeper and assistant cashler as 
aforesaid, the fact of sald depletlon and diminution of sald moneys of sald 
association then and theretofore on deposit in and wlth said Fourth National 
Bank, so that said Vivian A. Uoyd, gênerai bookkeeper and assistant cashler 
as aforesaid, then and there made the said physlcal entry In said bock, to 
wlt, sald dally balance book showtog, to wit, $292,380.27, as the amount due to 
said association from sald Fourth National Bank at the close of business on 
sald 18th day of August, A. D. 1908, Instead of, to wlt, $61,280.27, which, In 
fact and in truth, was the proper entry then and there to be made. And 
sa the grand jurors aforesaid upon their oaths aforesaid présent that the 
said McClarty, président as aforesaid, feloniously dld conspire, combine, con- 
federate, and agrée wlth divers other persons to the grand Jurors aforesaid 
unknown to commit an offense agalnst the United States, to wlt, to make a 
false entry In a book of sald association wlth the intent then and there on 
the part of said McClarty and said persons unknown to deceive any agent 
who mlght be thereafter àppointed by the ComptroUer of the Currency to 
examine the affalrs of sald association, and that. In order to effect the object 
of sald consplracy, the sald McClarty made a false entry in a book of said 
association with the Intent and In manner and form as Jn tbis count afore- 
said." 

[ 1 ] It is essential in such cases that there should be, first, an agree- 
ment between two or more persons to commit an offense against the 
United States, the nature of which offense should be clearly and defi- 
nitely stated in the indictment ; and, second, one or more of the parties 
to the consplracy must be alleged to hâve done some specified act to ef- 
fect the object of ithe consplracy. Hère a consplracy is alleged and the 
particular offense agreed to be committed is made clear enough, but 
the difHculty which has arisen is aboufwhat is usually called the overt 
act. The charge is that the conspiracy between the accused and other 
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persons unknown was to make a false entry on the books of the First 
National Bank, and then it is thrice stated that, in order to effect the 
objects of the conspiracy, the accused himself made the entry which 
the conspirators had agreed should be made. But it is also clearly 
averred that the physical act of making the entry was performed by 
Lloyd, the gênerai bookkeeper, and not by the accused. The indict- 
ment specifically shows that Lloyd actually made the entry in a per- 
fectly innocent manner. He is not charged to have;been a conspirator, 
and it is in no way alleged that the entry was made by him under the 
direction or even with the knowledge of the accused. On the contrary, 
it is, in substance, averred that the accused concealed from Lloyd 
the fact of the diminution of the crédit and balance of the First Na- 
tional Bank in the Fourth National Bank resulting from the payments 
of the drafts thereon signed by Bickel, the vice président, and for that 
reason the making of the entry is, by the pleader, imputed to the ac- 
cused. While it is repeatedly charged that the accused made the 
entry "in order to efïect the object of the conspiracy," it is nowhere 
charged that the accused "concealed" the facts respecting the drafts 
drawn by Bickel "in order to effect the object of the conspiracy." It 
is therefore entirely clear that the overt act relied upon by the gov- 
ernment is that of making the entry. The language of the indictment 
admits of no other f air construction,' and the question is, Does the 
indictment show that an "act" was done by the accused to effect the 
object of the alleged conspiracy within the meaning of section 5440? 
That section reads as f ollows : 

"If two or more persans conspire either to commit any offense against the 
United States or to defraud tlie United States in any manner or for any pur- 
pose, and one or more of sucli parties do any act to effect the object of the 
eonspiraey ail the parties to such conspii-acy shall be liable to a penalty of 
not more than ten. thooisand dollars, or to Imprlsonment for not more than 
two years or to both fine and imprlsonment in the discrétion of the court." 

And it may be well at this point to note that section 5209, so far 
as applicable to this case, provides that "Every président * * * 
of any such association * * * ^,Jjq niakes any false entry in any 
book * * * of the association * * * with intent * * * 
to deceive any * * * agent appointed to examine the affairs of 
any such association," shall be guilty of a public offense. Familiar 
rules require that thèse criminal statutes shall be construed strictly. 
United States v. Wiltberger, 5 Wheat. 95, 5 L. Ed. 37; United States 
V. Harris, 177 U. S. 305, 310, 20 Sup. Ct. 609, 44 U Ed. 780. Such 
statutes should not be so strictly construed as to defeat the législative 
will, nor should doubtful words be extended beyond their natural 
meaning in order to create an offense by construction merely. In re- 
gard to the gênerai subject, Chief Justice Marshall, in United States 
v. Wiltberger, 5 Wheat. 96, 5 L. Ed. 37, expressed the view of the 
court in this language: 

"It would be dangeronSj indeed, to carry the principle that a case which Is 
within the )-eason or mischief of a statute Is within Its provisions, so far as 
to punlsh a crime not enumerated In the statute because it Is of equal atroc- 
ity, or of a klndred charaeter with those which are enumerated. If this prin- 
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ciple has ever been recognlaed In exponndlng crimlnal law, it bas been in case« 
of considérable irritation, whlch it would be unsafe ta eonsider as précédents 
forming a gênerai rule in other cases." 

This was reiterated in the Harris Case, 177 U. S. 310, 20 Sup. Ct. 
609, 44 I^. Ed. 780. And Mr. Justice Blatchford, speaking for the 
court in United States v. Brewer, 139 U. S. 278, 11 Sup. Ct. 538, 35 
L. Ed. 190, said : 

"Before a man can be punished, hls case must be plainly and unmistakably 
within the statutes." 

[2] With thèse gênerai propositions in mind, we corne to the consid- 
ération of the question whether the failure of the accused to inform 
Lloyd, the bookkeeper, of the facts respecting the drafts drawn by 
Bickel, made the act of Lloyd in putting the entries on the bank's 
books the "act" of the accused within the meaning of section 5440. 
We think this question must be answered in the négative, although, 
assurning the averments of the indictment to be true, the accused, 
the président of the bank, was most unfaithful to the manifest moral 
duty of giving full information and accurate directions to the book- 
keeper respecting those transactions. The statutory provision is that 
if any one or more of the parties to a conspiracy "do any act to ef- 
fect the object of the conspiracy ail the parties to such conspiracy shall 
be liable," etc. Doing an "act," within the meaning of section 5440, 
must, we think, involve positive conduct upon the part of the doer and 
not mère passive inaction — that is to say, to bring a case within the 
statute, the conspirator must himself "do" the "act" or give authority 
to another to do that particular thing for him. A mère failure on 
the part of the conspirator to prevent another from doing the act of 
his own volition cannot be sufficient unless we disregard clearly es- 
tablished canons of statutory interprétation. Hère, instead of "doing 
an act," there was an entire failure on the part of the accused to do 
the act he is charged with hav'ing done, the clear averment being made 
that another did that act, and the court is asked, by construction, to 
impute to the accused an act which was in f act done by another per- 
son upon the ground that the latter did the act because the accused 
concealed proper information from him. We think we cannot yield 
to this view without doing violence to settled principles of law, nor 
without putting new clauses into the statute, instead of construing 
what is already there. In our conception of the meaning of section 
5440, the "act," to effect the objects of the conspiracy, must be actu- 
all,y done by a conspirator, or, if not actually done by him in person, 
it must be done by another by the actual and intentional procurement 
of the conspirator. Imputation to. one person of the acts of another 
cannot in criminal cases find adéquate basis in mère moral or argu- 
mentative considérations. Criminally a man can only be held respon- 
sible for what he actually does or actually procures to be done. In 
short, we think that the case stated in the first count of the indictment 
is not "plainly and unmistakably" within the statute, to use the lan- 
guage of the Suprême Court. If there has been a failure to provide 
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for the State of case developed by the record, Congress alone can sup- 
ply the omission. 

What we hâve said about the first count will equally apply to the 
other two. 

The demurrer will be sustained to each count, and the indictment 
will be quashed and dismissed. A judgment accordingly will be en- 
tered. 



UNITED STATES y. McCT.ARTT. 

(District Court, W. D. Kentucky. Septeinber le, 1911.) 

No. 7,610. 

Banks and Banking (§ 256*) — Nationai, Banks— Ofiîenses—'Makino False 
Entbies." 

Concealment by the président of a national bank from the bookkeeper 
of facts necessary to enable the lattor to make aceurate entrles in the 
books of the bank, by reasou of whlch fact he made false entrles, does net 
constitute the making of false entries by the président whlch Is made 
a criininal offense by Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497). 

[Ed. Note. — For other cases, see' Banks and Banking, Cent. Dlg. §§ 
958-967 ; Dec. Dig. | 256.*] 

Criminal proceeding by the United States by indictment against 
Clinton C. McClarty. On demurrer to indictment. Demurrer sus- 
tained. 

See, also, 191 Fed. 518. 

George Du Relie, U. S. Dist. Atty. 

O'Doherty & Yonts, Kohn, Baird, Sloss & Kohn, and W. M. Smith, 
for défendant. 

EVANS, District Judge. The three counts in the indictment in 
this case charge similar offenses in substantially similar language. In 
substance, in each count the accused, who was président of the First 
National Bank of L^uisville, Ky., is charged with having made a 
false entry on one of the bank's books; but, while it is charged in 
gênerai terms that the respective entries were made by the accused, 
each count explicitly shows that the entry referred to therein was in 
fact made by Vivian A. L,loyd, the gênerai bookkeeper, and not by the 
accused. The contention of the government, shortly stated, is that 
while L,loyd made the entry in each instance, and while he knew noth- 
ing of its falsity when he made it, yet that it was the duty of the ac- 
cused to hâve informed Lloyd of the real facts respecting certain large 
drafts drawn on the Fourth National Bank of New York by C. C. 
Bickel, vice président of the First National Bank, and thereby hâve 
secured aceurate entries, that the accused, instead of performing that 
duty, concealed those facts from Lloyd, who, in ignorance of them, 
made the entries, and that, under thèse circumstances, the act of Lloyd 
in making the entries should be imputed to the accused, and be re- 
garded as his, instead of Lloyd's. It is not charged that the accused 

*For other cases see saine topic & § numbbb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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in any way ordered or dîrected Lloyd to make eîther of the entries, 
nor is it charged that at the time of making the entries, nor before 
that time, the accused knew of them. On the contrary, it is, in sub- 
stance, charged that, instead of ordering the entries to be made, the 
accused concealed the facts from Lloyd, who in ignorance made the 
faîse entries. In this state of case the question is, Does the language 
of section 5209 of the Revised Statutes (U. S. Comp. St. 1901, p. 
3497) admit of a construction by which the act of Lloyd could be 
imputed to the accused, and he be held to hâve himself made the en- 
tries. That section, so far as applicable, is as follows : 

"That every président * • * of any such association .* ♦ • who 
makes any false entry In any book * * * of the association ♦ * * 
with iutent ♦ * * to decelve any ♦ * • agent appointed to examine 
the affalrs of any such association [shall be guilty of a public offense]." 

Obviously this language only créâtes the offense when the président 
makes the false entry. Of course, if Lloyd had been in any way di- 
rected by the accused to make the entries, they could fairly and prop- 
erly be regarded as having been made by the latter, because in that 
event they, would hâve been made by his express procuration. But 
no such directions were given. On the contrary, as we hâve seen, the 
indictment avers that the facts upon wrhich correct entries could hâve 
been made were "concealed" from Lloyd by the président of the bank. 
Under thèse circumstances, does any established rule for the interpré- 
tation of criminal statutes authorize the court to hold that the acts of 
Lloyd in making the entries without instructions or orders from the 
accused were nevertheless the acts of the latter within the meaning of 
the statute?' We think not. In our conception the statu te admits only 
of the construction that the false entry must be made by the officer of 
the bank in person, or, if by another, the latter must, in an affirmative 
way, be authorized or directed by the officer to make the particular 
entry. Familiar rules for the strict construction of criminal statutes 
demand this. By no proper construction of the language of section 
5209 can the court hold that the mère concealment by the président of 
a national bank of information from a bookkeepèr who, in ignorance, 
but without any instructions from the président, makes an entry on 
his own motion, shall be équivalent to the président himself mak- 
ing the false entry within the meaning of the statute. If we hold 
(^therwise, we must insert a clause in the statute which Congress 
omitted. Obviously Congress did not in the section say directly or 
indirectly that concealment of a fact from a bookkeepèr by a prés- 
ident should be équivalent to the president's doing any act which the 
bookkeepèr might do in the absence of the information, and for the 
court to insert a clause to that efïect in the section would be an 
amendment of its provisions, and not an interprétation of them. The 
latter is, but the former is not, within the functions of the court. 
.' In United States v. Bre.wer, 139 U. S. 278, U Sup. Ct. 538, 35 L. 
m. 190, Mr. Justice Blatchford, speaking for the court, said: "Be- 
fore, a man can be punished, his case must be plainly and unmistaka- 
bly within the statute." We think this language forcibly applies to the 
situation before us. Having somewhat at length gone into kindred 
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questions in another case of the United States v. McClarty (No. 7,609) 
191 Fed. 518, we hâve dealt briefly with this case, but believing, as 
we do, that false entries under section 5209 must be made by the ac- 
cused personally or by some one under orders or directions actually 
given by him, w^e think it clear that the offenses charged in this in- 
dictment are not plainly and unmistakably within the statute, to use 
the language of the Suprême Court. 

As neither count, therefore, sufficiently charges a public offense, the 
demurrer should be sustained to each of them, and the indictment 
should be quashed and dismissed. A judgment accordingly may be 
entered. 



FARGROVE NAVIGATION CO., Limited, v. LAVINO & 00. 

(EMstrlct Court, E. D. Pennsylvanla. June 6, 1911.) 

No. 6. 

Shippins (§ 49*) — Chaeters— Dispatch Monet. 

A charter party for the carriage of a cargo of Iron ore provlded that 
the cargo should be loaded "at the rate of 230 tons per working day of 
24 consécutive hours, » * » Sundays and holidays excepted," also, 
that "loading and discharging time to count from 6 a. m. * * * Sun- 
days and holidays and tlme between 1 p. m. Saturdays and T a. m. Mon- 
days not to count as lay days," and that dispateh money should be al- 
lowed "for every day saved, excluding forward Sundays and légal holi- 
days." Held that, in Computing dispateh money for days saved, frac- 
tions as well as whole days should be counted, and that unused Satur- 
days should be counted as 7 hours only and Mondays as 23 hôurs. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. §§ 187-202; Dec. 
Dig. § 49.*] 

' In Admiralty. Suit by the Fargrove Navigation Company, Limited, 
as owner of the Steamship Bardsey, against Lavino & Co. Decree 
for libelant. 

Edward F. Pugh and Convers & Kirlin, for libelant. 
James CoIIins Jones, for respondent. 

J. B. McPHERSON, District Judge. The Bardsey, a British steam- 
ship owned by the Hbelant, w^as chartered by a Belgian corporation 
to carry a cargo of iron ore from Rio de Janeiro to Philadelphia. 
The ore vsras delivered to the respondents, who agreed to pay the stip- 
ulated freight and did pay almost ail of it, but deducted certain sums 
for dispatch money, averred to hâve been earned both in loading at 
Rio and in discharging at Philadelphia. The dispute is over the prpper 
method of calculating this money. The relevant provisions of the 
charter party are as follows: 

"3. The cargo to be loaded and dlscharged in a perlod calculated at the 
rate of 250 tons per working day of 24 consécutive hours (weather permit- 
tlng) for each opération, Sundays and holidays always excepted, etc. * * * 
Time for loading and discharging under this charter to be réversible and 
usable at either end, and dispatch money or demurrage to be settled at port 
of discharge. 

•For other cases aee same topic & § numbbk In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"4. Loadlng and dlscharging time to count from 6 a. m. after steamer has 
been entered, etc. ; * * * Sundays and holidays and time between 1 p. m. 
Saturdays and 7 a. m. Mondays not to count as lay-day hours, but if char- 
terers can arrange to load or discharge during tbis period, or before time 
commences to count, captaln to allow work to be done notwithstanding that 
time so used is not to count. * * * " 

"6. Demurrage (if auy) at the rate of fourpence per net reglster ton- per 
day, or pro rata for any portion of a day, and owners to pay dlspateh money 
at half this rate for every day saved, excluding forward Sundays and légal 
iholildays." 

Thèse provisions are to be construed together, and are to be harmon- 
ized as far as possible. Thus construed, I think they mean, that (1) the 
period allowed for lay days is to be determined on the basis that in 
order to load or discharge each 250 tons of cargo 1 working day of 
24 consécutive hours may be needed; (2) but in determining this 
period Sundays and holidays are not to be included, nor the time be- 
tween 1 p. m. Saturday and 7 a. m. Monday; and (3) allowances 
both for demurrage and for dispatch are to be computed, not by whole 
days alone, but also by fractions of a day. "Holidays" include half 
holidays, as need hardly be said (Holman v. Gans S. S. Line [C. C. 
A.] 186 Fed. 98), and "every day saved" evidently means a "day," not 
in its ordinary signification, but in the spécial signification given by the 
combined provisions of the charter. The days saved in loading and in 
discharging were unusually numerous in the présent case, so that each 
period embraces several Saturdays and several Mondays, and the dis- 
pijte centers around this point. The respondents count the unused 
Saturdays and Mondays as if they were fuU days of 24 hours each, 
while the libelant contends that Saturday should be counted as a half 
day only of 7 hours, and Monday should consist of 23 hours instead 
of 24. I agrée with the libelant. In my opinion, "day," in this charter, 
has a qualified meaning when applied to Saturday and Monday, and 
this meaning should prevail. Dispatch money is a premium ofïered for 
hastening a definite task. Hère the parties agreed upon a certain rate 
per "day," but explained that they used this word in a qualified sensé. 
The respondents however are now seeking to extend the meaning so 
as to make ail the permitted lay days alike in length, in spite of the 
definite language of the contract, which expressly shortened two of 
them. 

The provisions of this charter differ from those of any other that has 
been considered in reported cases, but the discussion in some of them 
may be helpful. Red "R" S. S. Co. v. North American Trans. Co., 91 
Fed. 168, 33 C. C. A. 432; The Muirfield (D. C.) 174 Fed. 75; Hol- 
man V. Gans Line, supra. 

A decree may be entered in favor of the libelant, with costs. 
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STRAUSE y. WEIL et al. 

(CTrcult Court, S. D. New York. Oetober 24, 1911.) 

Tbade-Marks and Tsade-Names (§ 70*) — Unfaib Compétition— Imitation 
or Article of Manufactubb. 

The exact imitation of an unpatented article made by another, except 
for the name of the maker, and whlch goes beyond such resemblance as 
would be brouglit about by prodncing an article fltted to perform the 
functions of the one copied, constitutes unfair compétition and will be 
enjoined. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 a C. A. 165 ; Lare v. Harper & Bros., 30 0. C. A. 
376.] 

In Equity. Suit by Louis J. Strause against Julius Weil and 
another. On rehearing of motion for preliminary injunction. Motion 
granted. 

Briesen & Knauth, for complainant. 
Robert B. Killgore, for défendants. 

LACOMBE, Circuit Judge. In denying thîs motion when first 
made, I was under the impression that, subséquent to the décision of 
appeal from preliminary injunction in Rushmore v. Manhattan Screw 
Works, 163 Fed. 939, 90 C. C. A. 299, 19 L. R. A. (N. S.) 269, the 
same case had been brought up on review from final hearing and in- 
junction refused. It seems that in this I was in error, and that this 
court is not constrained by rulings of the Court of Appeals from grant- 
ing an injunction against copying the détails of structure of a non- 
patented article, if the court is satisfied that the imitation bas gone 
beyond such resemblance as would be brought about by producing an 
article fitted to perform the functions of the one copied). It seems to 
me that in the case at bar there bas been such unnecessary imitation, 
in gênerai get-up, in style of lettering, in location and size of holes, 
etc., and I am not satisfied that the mère use of défendants' désigna- 
tion jn the lettering sufficiently differentiates the two articles. 

Injunction will be granted against the sale of irons which, like those 
already sold, are, except for the name, identical reproductions of com- 
plainant's irons. The injunction, however, will be suspended for 30 
days from entry of the order, and if by that time défendant shall hâve 
appealed, and perfected his record of appeal, so that the cause may 
be moved on the calendar of the Court of Appeals and préférence 
claimed, this order will operate further to stay opération of the in- 
junction until décision of that tribunal. 

*For other case» im iam« toplc & S nvmbeb in Dec. & Am. Dig». 1907 to date, & Rey'r Indexe» 
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NATIONAL CLOAK & SUIT 00. v. STANDARD MAIL ORDEB CO. 
(Circuit Court, S. D. NeW York. October 30, 1911.) 

COPTEIGHTS (§ 89*) — iNPBINGElttN'P— MaSUFACTUKBRS' CATALOGUES. 

A manufacturer of unpatented articles cannât practically monopollze 
thelr sale by copyrighting a catalogue contalning Illustrations of them ; 
nor can another manufacturer of identical articles be deprived of the 
right to illustrate them In bis catalogue, provldlng his Illustrations are 
not in fact copled from the copyrighted catalogue. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. § 39; Dec. 
Dig. § 39.*] 

Action by the National Cloak & Suit Company against the Stand- 
ard Mail Order Company. On- demurrèr to complaint. Demurrer 
overruled. 

Archibald Cox, for complainant. 
Howard Taylor, for défendant. 

LACOMBE, Circuit Judge. I am entirely în accord with défendant 
in the proposition that a manufacturer of unpatented articles cannot 
practically monopolize their sale by copyrighting a catalogue contaln- 
ing illustrations of them. From a comparison of the illustrations upon 
which complainant relies, the fair inference would seem to be that 
défendant makes some garments which are identical with complain- 
ant's and ofïers them for sale. If this be so, he cannot be deprived 
of the right to issue a catalogue of the garments he oiïers, with illus- 
trations showing \yhat they look like, provided that his illustrations are 
drawn from the garments themselves, and not copied from complain- 
ant's copyrighted catalogue. The difficulty with undertaking to dé- 
cide the case on demurrer is that we cannot be sure how defendant's 
illustrations were produced. Complainant might be able to show that 
they were in fact copied from its own, and not drawn with the gar- 
ments as models. 

The demurrer is overruled, with leave to answer within 20 days. 

*FoT other cases see same topic & i nitmbeb In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe* 
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STEAD et al. v. OURTIS et al. 

(Circuit Court of Appeals, Ninth Circuit. October 2, 1911. On Rehearlng, 

December 4, 1911.) 

No. 1,899. 

1. JUDGMENT (§ 445*) — GROUNDS TOK EQUITABLE RELIEF— FBAXJD, 

A court of equity wlll not entertaln jurisdiction of a suit between the 
same parties to set aside a judgment or decree for fraud, unless such f raud 
was extrinsic or collatéral to the matter tried, and did not inhere in any 
matter actually presented and considered by the court in rendering the 
décision assailed. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 841-844 ; Dec. 
Dig. § 445.*] 

2. WiLLs (§ 225*) — Suit to Vaoate Pbobate, of Wiix. 

In those States where Jurisdiction to probate wills Is vested In a spec- 
Ified court, and ample provision is made for notice and contest, and in- 
terested parties are required to appear within a deflnite time, without 
whieh appearance the probate is made final and binding, a suit In equity 
wlll not lie to vacate the probate, and in such case a fédéral court is 
without jurisdiction to interpose in the premlses. 

[Ed. Note.— For other cases, see Wills, Dec. Dig. S 225.*] 

3. Wills (§ 271*) — Proceedings foe Probatbî—Validitt— Notice. 

Under Code Civ. Proc. Cal. § 1294 et seq., providing for the prohate 
of wills in the superior court, whlch is vested with probate jurisdiction 
by the state Constitution, and requiring the publication of notice before 
the pétition for the probate of a wlll is heard, but further providing 
that at any time within one year after probate a pétition may be flled 
by any person in Interest to contest the validity of the will or Its probate, 
a defect In the prelimlnary notice dœs not render the probate void, es- 
peelally where the parties adversely interested appear pursuant thereto, 
and contest the will before probate. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 626; Dec. Dig. § 
271.*] 

4. Wills (§ 319*) — Proceedings for Probate— Adjournments. 

In contested proceedings for the probate of a wlll, the court did not 
lose jurisdiction because adjournments of the hearing were not to a day 
certain, whieh was, at most, a mère irregularity. 

[Ed. Note.— For other cases, see Wills, Dec. Dig. § 319.*] 
6. Wills (§ 130*) — Requisites and Validity- "Holographic Will." 

Dnder Civ. Code Cal. § 1277, providing that a holographic will Is one 
that is "entirely written, dated and slgned by the hand of the testator 
himself," and that It "may be made in or ont of this state and need not 
be witnessed," as construed by the Suprême Court of the state, such a wlll 
dated simply, "Oct. Ist, 1896," is sufficiently dated, although it does not 
state the place of Its exécution. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 336; Dec, Dig. S 

For other définitions, see Words and Phrases, vol. 4, pp. 3321-3322.] 
On Rehearing. 

6. Statctes (i 167*) — Wills (§ 256*) — Proceedings to Set Aside Probate— 
JuRiSDicTiçN Under California Statute. 

By Act March 3, 1862 (Hittell's Gen. Laws Cal. 8 2605), it was pro- 
vlded that "the district court shall hâve full power in ail cases to set 
aside a will obtalned by fraud or undue influence * * * and to set 
aside a decree of any probate court admitting to probate any supposed 

*Fqr other cases see same toplc & § numbeb in Dec. & Am. Pigs. 1907 to date, & Rep'r Indexes 
191 F,— 34 
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wtU, when such decree has been obtalned by fraud, concealment or for- 
gery." At that time the gênerai equlty jurlsdiction was vested In dis- 
trict courts and the probate jurisdiction in county courts. Subsequently, 
by statutory and constitutional provisions, ail jurlsdiction in botb equlty 
and probate was vested in superior courts, and the district and county 
courts were abolished. In 1872 ail the state Codes were revised, and it 
was provided (Code Clv. Proc. § 18) that "no statute, law or rule is con- 
tinued in force because It Is consistent with the provisions of this Code 
on the same subject, but in ail cases provided for by this Code ail stat- 
utes, laws and rules heretofore in force In this state, whether consistent 
or not with the provisions of this Code, unless expressly continued in 
force by it, are repealed and abrogated." The provision of Act 1862 was 
not carried into the revision, nor into a second revision in 1901, but both 
provide for the probating of wills in the superior court and for proeeed- 
ings in the same court which admits a will to probate for contesting the 
will or for setting aside the probate, to be instituted withln one year. 
Held that, under the settled rule that where a statute is revised and 
sonie parts are omltted, and it was clearly the intention to cover the 
whole subject by the revision, the omltted parts cannot be revived by 
construction, but are to be considered as annulled, the effect of the ré- 
vision of the Callfornia Codes was to repeal the omltted provisions of the 
act of 1862, leaving in the superior court in whleh a will is probated, 
sitting as a court of probate, exclusive jurlsdiction to set aside such pro- 
bate in proceedings in conformity with the Code. 

Dec. 

Big. 



ate m proceeamgs in contormity with the Code. 

[Ed. Note.— For other cases, see Statutes. Cent. Dig. g§ 242, 243 ; 
)ig. § 167 ;* Wills, Cent. Dig. § 591 ; Dec. Dig. § 256.*] 



Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Suit in equity by Catherine D. Stead, Horace W. Philbrook, as 
administrator with the will annexed, of the estate of Joseph P. Wil- 
son, deceased, Serena K. Wilson, Elizabeth A. Burgan, and Franklin 
S. Burgan, as lier husband, Ellwood J. Wilson, Martha E. Dowell 
and George W. Dowell, as her husband, and Joseph P. Wilson, Jr., 
against Isabella M. Curtis and John M. Curtis, as her husband, Eliza- 
beth M. Muir Mugan and William G. Mugan, as her husband, John 
M. Curtis, William G. Mugan, the Jacob Z. Davis Estate Company, 
Jean McGregor Boyd, Jean McGregor Boyd, as trustée of the trust es- 
tate created by herself and Alexander "Boyd, deceased, George Davis 
Boyd, Henry St. Clair Boyd, Edward W. Hopkins, John F. Boyd, 
the Rosenblatt Company, E. Martin & Company, Maurice Rosenthal, 
the Régents of the University of CaHfornia, and the' Board of Trus- 
tées of the Eeland Stanford, Jr., University. Decree for défendants, 
and complainants appeal. Affirmed. 

The amended bill of complaint herein shows the following : Jacob Z. Davis 
died Ootober 28, 1896, leaving neither wlfe nor lineal descendants, but there 
survived hlm Catherine D. Stead, a nièce, and Joseph P. Wilson and Jacob 
D. Wilson, nephews, the children of a deceased slster, who were his only 
next of kin. Jacob D. Wilson died November 10, 1896, leaving survlving him 
Elizabeth V. Wilson, his widow, and four children, ail above the âge of 21 
years, namely, Samuel S. Wilson, Jacob D. Wilson, Annie C. Chllds, and 
Elizabeth Bonifas. Elizabeth Bonlfas died July 18, 1906, leaving survlving 
her John D. Bonifas, her husband, and one son, Albert W. Bonifas. Joseph 
P. Wilson died since the institution of this suit, and Horace W. Philbrook 
is the administrator of his estate with will annexed. His heirs are Serena 
K. Wilson, his widow, Elizabeth A. Burgan, married to Franklin S. Burgan, 

•For other cases see same topic & % nvmbgb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ellwood J. Wilson. Martlia E. Dowell, married to George W. Dowell, and 
Joseph P. Wilson, Jr. It is alleged that Catherine D. Stead, Joseph P. Wilson 
and Jacob D. Wilson became, at the death of Davis, the owners each o£ an 
undivided one-third of ail the property o( which Davis dled seised and pos- 
sessed, and the heirs of such of said parties as are now deceased are entltled 
to the Interest of their ancestors In such property. At the tlme of the death 
of Davis he was an equal partner vi^ith one Alexander Boyd, under the firm 
name of Boyd & Davis, and Boyd was the owner as tenant in common in 
equal shares of ail the property of which Davis died seised and possessed, 
exeept his résidence and household furniture. Jean McGregor Boyd was the 
reputed wife of Alexander Boyd, and they together on April 12, 1899, pur- 
chased with the money of the firm of Boyd & Davis a certain pièce of real 
property, and on March 29, 1901, so purchased another pièce, both of which 
are now held and possessed by Jean McGregor Boyd. The défendants Belle 
Curtls and Lizzie Mulr, the latter of whom married Mugan, are slsters and 
of no blood relation to Davis, and Jean McGregor Boyd Is their aunt, being 
a sister of their mother. 

Thèse facts appearlng, it Is thereupon further alleged: That about the 
16th day of September, 1896, when Davis was contemplating a trip to Phil- 
adelpbia, Pa., Belle Curtis and Lizzie Muir, and their husbands, and Jean 
McGregor Boyd, entered into a wicked conspiraey among themselves to seize 
upon and approprlate the property of Davis. That Belle Curtis and Lizzie 
Muir accompanied Davis East, and continued to travel with him until he died 
in the city of Philadelphia. That, in furtherance of said conspiraey, the said 
parties at some time between September 16 and November 16, 1896, secretly 
and fraudulently made and produced a certain writing in similitude of the 
handwrlting of Davis, in language as follows: "Oct. Ist, 1898. I, Jacob Z. 
Davis, will and bequeath everything I bave In this world to my beloved 
nièces Lizzie Muir and Belle Curtis. Jacob Z. Davis." And pretended that 
the same was the holographie will of Jacob Z. Davis. That on said November 
16, 1896, Belle Curtis and Lizzie Muir produced said pretended will in the 
superior court of the state of California in and for the city and county of 
San Francisco, and by pétition filed In said court prayed that said paper 
be admitted to probate. That thereupon notice was Issued by the clerk that 
Monday, November 30, 1896, had been appointed by the court as the time 
for proving the will and the issuance of letters testamentary to petitioners. 
That on November SOth the cause was transferred to J. V. Cofïey, judge of 
department 9, for hearing and ail further proeeedings. That the proof of 
the publication of said notice was flled In court, but that it waç not verified 
by the party maklng it. That Catherine D. Stead and Joseph P. Wilson by 
their attorneys appeared in court on November 30, 1896, and Elizabeth V. 
Wilson likewise appeared May 15, 1897, and filed their opposition to the pro- 
bate of said instrument, alleging that it was a forgery, whereupon the peti- 
tioners replied, and the cause was tried before a jury. That on August 16, 
1897, the jury returned a verdict finding that the Instrument purporting to 
be the last will and testament of Jacob Z. Davis was entlrely written and 
signed by his own hand, and was his genuine will. That on the day follow- 
Ing said will was admitted to probate, and Lizzie Muir and Belle Curtis were 
appointed administratrices with will annexed. That from and after the 30th 
day of November, 1896, adjournments were taken from time to time by the 
court until July 22, 1897, but that no ad.fournment was taken to a day cer- 
tain from that date, the court being adjourned and the cajûse continued until 

the day of July, at hour, the court convenlng again for the 

hearing of said cause on Monday, August 16, 1S97. This as it appears from 
the record. But it is further alleged that said pétition was heard in and 
by said court on divers days, but that no order or aet of any kind was at 
any time given or made postponing the hearing to any day later than August 
16th aforesaid, and that on that date the matter concerning said pétition was 
adjourned wlthout day and dropped absolutely; that the petitioners caused 
to be drawn on the jury four persons whose names were not regularly on 
tha jury llst, three of whom voted favoring the validity of the wUl, one, 
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with two others of the panel votlng agalnst; that the satd Belle Curtls, 
Liizzle Mulr, and Jean Mcèregor Boyd, In pursuance of sald conspiracy, caused 
perjured testlmony to be Iiitroduced at sald trial, and suppressed and caused 
to be suppressed certain other relevant and pertinent testlmony to prove 
that sald paper was net the genulne wlll of décèdent; that Jean McGregor 
Boyd, through taklng advantage of the mental weakness of Alexander Boyd, 
her husband, and by undue Influence, caused the latter on April 27, 1898, to 
convey to her by a certain trust deed ail hls interest In the property of the 
flrm of Boyd & Davis; that about the Ist day of May, 1898, the sald Belle 
Curtls, Llzzle Muir, and Jean McGregor Boyd, In further pursuance of the 
conspiracy, caused three deeds to be carried by the hand of one of the attor- 
neys appearlng for contestants In the proceeding to establish and probate 
the sald pretended wlll of Davis, one to Catherine D. Stead, one to Joseph 
P. Wllson, and the other to EUzabeth V. Wllson, wife, and Samuel S. Wil- 
son, Jacob D. Wllson, Jr., Annie C. Chllds, and Elizabeth Bonifas, helrs of Jacob 
D. Wllson, deceased, for thelr exécution, releasing to Belle Curtls and Llzzle 
Mulr ail and each of thelr rlght, tltle, and Interest in and to the estate of Davis, 
deceased, and that said attorney caused them to exécute each of sald deeds, 
whereupon, on or about the 23d day of June, 1898, said deeds were delivered 
to the grantees, ând by them recorded; that the considération paid by Belle 
Curtls and Lizzie Muir for sald conveyances was the sum of $100,000, of 
whlch one-half was pald to the attorneys of the grantors, and, àfter paylng 
the expenses of litlgation, the balance, consisttug of $37,500, was paid to 
them, and that the $100,000 was a part of the esfcite of Jacob Z. Davis, de- 
ceased; that thereafter, by partial distributions made from tlme to tlme by 
order of the court, the property of the estate of Davis, deceased, was whoUy 
distributed and dlvided between the sald Belle Curtls and Lizzie Mulr, the 
last order of the court having been made and entered on May 4, 1904; that 
nelther at the tlme of executlng the deeds aforesaid, nor at any tlme slnce 
until the 25th day of June, 1906, dld the said grantorâ in sald deeds hâve 
any knowledge, notice, or Information touching the alleged conspiracy to 
defraud them of thelr property and estate ; that the said Belle Curtls, Lizzie 
Muir, and Jean McGregor Boyd hâve made divers divisions and distributions 
among themselves of the estate of Boyd and 'Davis, and the said Belle Curtis 
and Lizzie Mulr hâve, with the funds of the Davis estate, purchased other 
real property, the same being partlcularly descrlbed, and are now in pos- 
session thereof. 

The défendants named other than those alleged to be concemed In the 
conspiracy and their husbands are alleged to elther own parcels of the prop- 
erty previously belonglng to the Davis estate, or certain interests therein by 
way of leases, or to hâve liens thereon, ail with constructive notice of the 
alleged fraud of the supposed conspiracy. 

The plaintlfCs pray a cancellation of the two deeds, one executed by Cath- 
erine D. Stead to Belle Curtis and Lizzie Mulr, and the other by Joseph P. 
Wllson to the same parties ; also, that the probate of the pretended wlll 
of Jalcob Z. Davis be set aside and annuUed; that the sald wlll be declared 
void ; and that plaintlfCs be declared the owners and entitled to thé posses- 
sion of an undlvlded two-thlrds of the property of which Davis dled seised 
and possessed and of such as was subsequently purchased with the moneys 
of hls estate, and for further relief. 

Demurrers were interposed to the bUl, and, being sustained, the plaintlffs 
appeal. 

Horace W. Philbrook, for appellants. 

]. C. Campbell, W. H. Metson, John S. Partrîdge, F. A. Cutler, 
Mountford S. Wilson, Charles H. Lovell, Charles Page, and C. Irv 
ing Wright, for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 
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WOLVERTON, District Judge. Thé foregoing synopsis of tlie 
bill of complaint contains in a brief way ail that is deemed material 
to the cause of suit. Many things are pleaded that seem to us to be 
wholly immaterial and irrelevant, net to speak of much that is scand- 
alous and impertinent. But, waiving any objection to the bill on thèse 
grounds, we are to détermine whether it states a cause of suit entitling 
the complainants to relief in equity in a fédéral court. Counsel for 
appellants hâve filed an exhaustive brief, consisting of 665 pages, in 
which every légal phase of the controversy, with a multitude and per- 
haps ail of its collatéral and incidental branches, is discussed. This 
we hâve carefully examined, but are convinced that the real questions 
involved are confined to narrow limits. The first pertains to a féd- 
éral court entertaining jurisdiction in equity to set aside and annuî 
the proceedings in the probate of the will of Jacob Z. Davis, deceased, 
on the ground that such probate was procured by perjury and false 
swearing, and by the willful suppression of pertinent and material 
testimony, and this after the estate has been wholly and entirely set- 
tled and the property fully distributed under the orders and final de- 
cree of the court admitting the will to probate. Ail the heirs and next 
of kin of the décèdent are not seeking relief in this suit. The heirs 
of Jacob D. Wilson are not made parties in any capacity. 

[1] It is settled doctrine df the Suprême Court that as between 
the same parties the court will not set aside a decree or judgment be- 
cause it was founded upon a fraudaient instrument or perjured évi- 
dence, or for any matter actually presented and considered in the 
decree or judgment assailed. It is only for fraud, extrinsic or col- 
latéral to the matter tried, that a court of equity will interpose its ju- 
risdiction to disturb the proceedings, as, for instance, where the testi- 
mony was accompanied by acts which prevented the complaining party 
from prosecuting to the court the merits of the case, or by which the 
jurisdiction of the court was imposed upon. United States v. Throck- 
morton, 98 U. S. 61, 25 L. Ed. 93; Vance v. Burbank, 101 U. S. 514, 
25 L. Ed. 929; Steel v. Smelting Co.., 106 U. S. 447, 1 Sup. Ct. 389, 
27 L. Ed. 226. The holding is concretely stated by Mr. Justice Gray, 
as follows: 

•'The fraud which entitles a party to Impeach the judgment of one of our 
own tribunals must be fraud extrinsic to the matter trled In the cause, and 
not merely consist in false and fraudulent documents or testimony submitted 
to that tribunal, and the truth of which was contested before it and passed 
upon by It." Hilton y. Guyot, 159 U. S. 113, 207, 16 Sup. Ct 139, 40 L. 
Ed. 95. 

The reason assigned for the rule, as stated by Mr. Justice Miller 
in United States v. Throckmorton, supra, is : 

"That the mischief of retrying every case In which the judgment or de- 
cree rendered on false testimony, given by perjured witnesses, or on con- 
tracts or documents whose genuineness or validity was in issue, and which 
are afterwards ascertained ta be forged or fraudulent, would be greater, by 
reason of the endless nature of the strlfe, than any compensation arising 
from doing justice in individual cases." 

If it be questioned that the proceeding in the superior court to pro- 
bate the alleged will of Davis was a suit inter partes, it was manifestly 
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one in effect, if not in technical arrangement. The document was 
offered for probate. Notice was given fixing the time for hearing 
objections thereto, and the parties or their predecessors now appear- 
ing as complainants appeared and contested the will on the ground, 
among other things, that it was a forgery, so that there was presented 
a direct controversy between substantially the same parties and their 
privies as are now htigating in the présent suit. So it would seem 
that the doctrine of the Suprême Court should hâve application to bar 
the right of recovery hère, on the ground that this is an attempt to 
annul the probate of Davis' will for matters that were presented and 
heard in the court of probate. Conceding, but without deciding, that 
the rule and doctrine were applicable, the Suprême Court of the state 
of California in Langdon v. Blackburn, 109 Cal. 19, 41 Pac. 814, a 
case setting up fraud and conspiracy to prevent even the attendance 
of the contestants in opposition to the probate of the alleged will, held 
that a suit would not lie by the contestant to annul the probate. 

[2] We do not rest the case hère, however. There is yet a broader 
principle, the application of which prevents the complainants from 
maintaining the présent suit. It is that as a gênerai rule a court of 
equity will not interpose jurisdiction by a bill to set aside a will or the 
probate thereof. This rule is said to obtain in the courts of both Eng- 
land and America. The rule is subject to an exception in those states 
where by statutory authority or by custom the probate of a will may 
be challenged by independent suit for forgery or fraud attending its 
exécution and probate. In such jurisdictions the fédéral courts will 
adopt the remedy obtaining by local statute and custom, and entertain 
a suit to obviate the efïect of probate. But in those states where pro- 
bate jurisdiction is vested in a specified court, and ample provisions are 
made for notice and contest, and interested parties are required to 
appear within a definite time, without which appearance the probate 
is made final and binding, a suit in equity will not lie to vacate the 
probate. The grounds upon which the principle rests are that the 
proceeding is essentially one in rem, and not inter partes, and that ail 
the world is concluded where the provisions of the law are substan- 
tially observed, and the judgment of probate is taken in pursuance 
thereof. 

Where such a suit will not lie în equity, it will not lie in the féd- 
éral courts to disturb the finality of probate. The principle thus 
stated is adequately supported by authority. See Carrau v. O'Calli- 
gan, 125 Fed. 657, 60 C. C. A. 347; Case of Broderick's Will, 21 
Wall. 503, 22 L. Ed. 599; Farrell v. O'Brien, 199 U. S. 89, 25 Sup. 
Ct. 727, 50 L. Ed. 101; Tilt v. Kelsey, 207 U. S. 43, 28 Sup. Ct. î, 
52 L. Ed. 95 ; Waterman v. Canal-Louisiana Bank Co., 215 U. S. 33, 
30 Sup. Ct. 10, 54 L. Ed. 80. 

Mr. Justice Moody has lucidly and cogently stated the reasons for 
the finality of judgment in probate in Tilt v. Kelsey, just cited, as fol- 
lows : 

"When the owners of property die, that property, under the conditions 
and restrictions of the law applicable, Is transmitted to their suecessors narned 
by their wllls, or by thé laws regulatlng inherltance In cases of intestacy. 
For a suitable time it is essential that the property should remain under the 
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control of tbe state, until ail just charges against It can be dlscovered and 
paid, and those entitled ta It as new owners can be aseertalned. It is in the 
public interest that the property should come under the control of the new 
owners, after such delays only as will afCord opportunity for investigation 
and hearing to guard against mlstake, injustice, or fraud. It Is the duty at 
the sovereign to provide a tribunal, under whose direction the just demands 
against the estate may be determined and paid, the succession decreed, and 
the estate devolved to those who are found to be entitled to it. Sometimes 
this duty is perfomied by conferring jurisdiction upon a single court, and 
sometimes by dividing the .iurisdlction among two or three courts. The 
courts may be termed ecclesiastical, probate, orphans', surrogate, or equity 
courts. The jurisdiction may be exercised exclusively in one, or divided 
among two or more, as the sovereign shall détermine. But somewhere the 
Power must exist to décide flnally as against the world ail questions which 
arise in the settlement of the succession. Slistakes may occur and sometimes 
do occur, but it is better that they should be endured than that in a vain 
search for infallibility questions shall remain open indeflnitely. As was said 
by Mr. Justice Bradley, speaking on this subject in Broderick's Will, 21 Wall. 
503, p. 519: 'The world must move on, and those who claim an interest in 
persons and things must be charged wlth knowledge of their status and con- 
dition, and of the vicissitudes to which they are subject. This is the foun- 
dation of ail judicial proceedings in rem.' It is therefore within the power of 
the sovereign to give to Its courts the authority, while settling the succession 
of estâtes In their possession through their officers, the executors or admin- 
istrators, to détermine flnally as against the world ail questions which arise 
thereln." 

The principle was early declared to obtain in the state of California. 
State of California v. McGIynn, 20 Cal. 233, 81 Am. Dec. 118. But 
whether it is applicable, having in view the présent statutory provi- 
sions for probate, is a question for inquiry. By the Constitution of 
the state of 1879 (section 5, art. 6) the superior court is given orig- 
inal jurisdiction "of ail matters of probate," and by section 4 of the 
same article the ^Suprême Court is given appellate jurisdiction "in ail 
such probate matters as may be provided by law." The Code of Civil 
Procédure provides specifically how and in what cases jurisdiction 
may be exercised for the probate of wills (sections 1294, 1295); what 
shall be set forth in the pétition for probate (section 1300); for set- 
ting dOwn the pétition for hearing, fixing the time thereof, and giving 
notice for such hearing (section 1303) ; for serving the notice specify- 
ing the manner of service and the proof thereof (section 1304) ; for 
hearing proof of will after proof of service unless the parties appear 
(section 1306) ; and désignâtes the proceeding where there is no con- 
test (section 1307). Thereupon the procédure further prescribes that : 

"When a will has been admltted to probate, any person interested as pro- 
vided in section thirteen hundred and fourteen may, at any time within one 
year after such probate, contest the same or the validity of the will. For 
that purpose he must flle in the court in which the will was proved, a péti- 
tion in writing, containing hls allégations against the validity of the will, 
or against the sufflciency of the proof, and praying that the probate may be 
revoked." Section 1327. 

"Upon filing the pétition, and within one year after such probate, a cita- 
tion must be issued to the exécuter of the will, or to the administrator with 
the will annexed, and to ail the legatees and devisees œentioned in the will, 
or to their Personal représentatives, if any of them are dead, requiring them 
to appear before the court on same day therein specified, to show cause why 
the probate of the will should not be revoked." Section 1328. 

"At the time appointed' for showing cause, or at any time to which the 
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hearing Is postponed, proof havlng been made of service of the citation upon 
ail of the persons named therein, the court must proceed to try the issues 
of fact Jolned lu the same manner as an original contest of a will." Sec- 
tion 1329. 

"On wrltten demand of elther party, flled three days prier to the liearing, 
a trial by Jury must be had as in cases of the contest of an original péti- 
tion to admit a will to probate. If, upon hearing the proofs of the parties, 
the jury flnds, or if no jury Is had, the court décides, that the will Is for any 
reason invalid, or that It is not sufflciently proved to be the làst will of the 
testator, the probate must be annuUed and revoked." Section 1330. 

"If no person, withln one year after the probate of a will, contest the same 
or the validity thereof, the probate of the will is concluslve; saving to in- 
fants and persons of unsound mind a llke period of one year after thelr re- 
spective aisabilities are removed." Section 1333. 

Thus is constituted a court which is given original jurisdiction "of 
ail matters of probate," and is devised a procédure that prescribes 
a spécifie manner of acquiring jurisdiction for the probate of wills, 
the manner of notice and proof thereof, and of contest; and, further, 
a remedy by contest of the probate by any interested persons within 
one year aftef such probate. Then it is declared that, if no person 
contests the probate of the will or the validity thereof within one year 
thereafter, the probate is conclusive. The contest of probate is in 
the same court as the original probate is had, and is the only remedy 
prescribed whereby a rehearing or a readjudication of the matters in 
probate may be had, and it seems is exclusive of any other procédure 
for attacking the validity of the will or its probate in original form. 
It was so held in Farrell v. O'Brien, supra, under the statutes of 
Washington, which are similar in their enactmeiit, and not more ex- 
plicit and comprehensive in conferring exclusive jurisdiction upon the 
court as it respects probate matters than those of California. It fol- 
lows, therefore, under the authorities, that equity is without jurisdiction 
to interpose for the relief of complainants by a readjudication touch- 
ing the validity of Davis' will or of the probate thereof had in tha 
superior court. This being so, the fédéral court is likewise without 
jurisdiction to interpose in the premises. 

[3] It is next insisted that the probate is void and inefïectual be- 
cause it appears that the affidavit of publication of notice of hearing 
under the pétition for probate was not sworn to by any one. To this 
there are two conclusive answers : First, the parties plaintifï, or their 
predecessors, appeared by their attorneys in response to the notice 
given and filed their contest, basing it upon very much the same 
grounds as are now assigned for revoking the probate, and declaring 
the will a forgery, save as it is claimed that évidence adverse to the 
validity of the will, known to the legatees, was suppressed. The par- 
ties by appearance waived ail requirements of notice. Thenceforth 
the proceeding, as it concerned the parties contestant, was virtually 
one inter partes, and as to them notice was of no further efficacy. 
And, second, despite the provision for notice as a prerequisite to the 
original probate, there yet remained the statutory right to assail the 
regularity and validity of both the will and the probate thereof, and 
for this complainants had one year after the preliminary probate to 
appear and enter, a tontest. This fight çxisted "whoUy irrespective," 
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says Mr. Chîef Justice White, "of whether the notice on preliminary 
probate had or had not been given." As to the sufficiency of the 
notice, it has been held by the Suprême Court of CaUfornia in two 
cases involving this very estate of Davis that the shortness of the 
period of constructive notice to nonresident heirs does not deprive 
them of due process of law, seeing that ample provision is made by 
which a contest may be had of the probate within one year with Hke 
effect as if the contest were had prior to probate. Estate of Davis, 
136 Cal. 590, 69 Pac. 412; In re Davis' Estate, 151 Cal. 318, 86 Pac. 
183, 90 Pac. 711, 121 Am. St. Rep. 105. See, also, Farrell v. O'Brien, 
supra. 

[4] Again, it is urged that the court lost jurisdiction for the reason 
that the record does not show that the court adjourned the hearing on 
the pétition on one or more occasions to a day certain. At most, this 
is a mère irregularity, not afïecting jurisdiction in any way. In re 
Davis' Estate, supra. 

[5] Lastly, it is strenuously urged that the supposed will is void 
upon its face because not dated as contemplated by the statute pro- 
viding for the exécution of holographie wills. Section 1277 of the 
Civil Code of California defines such a will as follows: 

"A holographie will is one that is entirely written, dated, and signed by 
the hand of the testator himself. It is subject to no other form, and may 
be made in or eut of this state, and need not be witnessed." 

The date consists simply of the words and figures, "Oct. Ist, 1896," 
and it is the contention of counsel for plaintiffs that, unaccompanied 
with any mention of place, it is no date, and therefore that the will is 
not dated as required by statute, and for that reason is void. 

It is not deemed essential to go into an académie discussion of the 
term "date," whether it comprises in its component parts place as well 
as time, for it appears that almost ever since the statute of California 
defining a holographie will was adopted the courts of the state hâve 
been admitting wills, and many of thèm, to probate bearing the date 
only, unaccompanied by any mention of place whatever. It will be 
borne in mind that the act defining the term "holographie will" was 
adopted in 1872. Now, in January, 1878, we find the Suprême Court 
of the state approving a will dated simply "January 30th, 1875." Es- 
tate of Barton, 52 Cal. 538. Again, in March, 1889, a codicil dated, 
"Witness my hand this twenty-ninth day of April, 1886," was ap- 
proved. In re Soher, 78 Cal. 477, 21 Pac. 8. In August, 1889, a 
deed bearing simply a date, without mention of place, was construed 
as a will. In re Skerrett, 80 Cal. 62, 22 Pac. 85. In October, 1904, 
the court approved a holographie Will bearing date, "May twenty- 
fifth, eighteen hundred and fifty-nine." Estate of Fay, 145 Cal. 82. 
So in November of the same year the Suprême Court held that a holo- 
graphie will commencing with the words "Pfoperty of S. W. Clisby, 
October 1, 1902," foUowed by a list of his property, and giving ail of 
his property to his wife, was sufficiently dated. Estate of Clisby, 145 
Cal. 407, 78 Pac. 964, 104 Am. St. Rep. 58. And in Estate of Plu- 
mel, 151 Cal. 77, 90 Pac. 192, 121 Am. St. Rep. 100, decided April, 
1907, a codicil was sustained which bore date simply "Jan. 14, 1904." 
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Indeed, the Davis estate has been several times, under différent titles, 
to the Suprême Court, and has so far met with the approval of that 
court. 

Now, while it is true that the direct proposition that place is a corti- 
posite part of time in a date was never specially presented or di- 
rectly decided by the Suprême Court of California, yet in practical 
effect a date without the mention of place has been uniformly re- 
garded in court and out of court as a sufficient dating of a holographie 
will. Aside from the cases mentioned wherein holographie wills hay- 
ing no différent kind of date hâve been approved and established, it 
is safe to assume that many such vi^ills hâve been established and pro- 
bated from which no appeal has ever been prosecuted, and that prop- 
erty rights of large proportions hâve come to be dépendent upon their 
validity. Practically, therefore, a construction of the statute which 
regards the date without mention of place as sufficient to the valid- 
ity of a holographie will has come to be essentially a rule of property, 
and we would hesitate long before disturbing that view of the ques- 
tion. 

Beyond this, there is good authority for the position that the date is 
complète without mention of' place. Joseph Fuentes et al. v. Myra 
Clark Gaines, 25 La. Ann. 85, and Succession of Robertson, 49 La. 
Ann. 868, 21 South. 586, 62 Am. St. Rep. 672. 

We conclude, therefore, that the demurrer to the bill was properly 
sustained, and the decree of the circuit court will be affirmed. 

On Rehearing. 

[6] Counsel în a pétition for rehearing calls to mind that the court 
has -not answered his contention that equity possesses jurisdiction in 
the State of California to set aside a will obtained by fraud or undue 
influence, and as well a decree of the probate court admitting a sup- 
posed will to probate when the same has been obtained by fraud, con- 
cealment, or perjury, by virtue of an act adopted by the Législature 
of the State March 3, 1862, found in Hittell's Gen. Laws Cal. p. 358, 
which reads as follo\*'s : 

"The district court shall hâve full power, in ail cases, to set aside a will 
obtained by fraud or undne influence, and to déclare nul! and vold any paper 
purporting to be a last will, and to set aside a decree of any probate court 
admitting to probate any supposed will, when such decree has been obtained 
by fraud, rnncealment or perjury, and to establish a will lost or destroyed." 

The act m which the provision is found is entitled, "An act amend- 
atory of the foregoing act of April 30, 1855." The act of April 30. 
1855, is entitled, "An act amendatory of and supplementary to the 
foregoing act of May 4, 1852." The act of May 4, 1852, is entitled 
"An act concerning escheated estâtes." So that the act in question, 
which contains six sections, the fourth comprising the provision above 
quoted, relates to escheated estâtes. The provision seems not to be 
germane to the subject, but it is a part of the act. Now, it is urged 
that this statute has never been repealed, and remains in full force 
and effect, but that the superior court has succeeded to the jurisdic- 
tion of the district court. 
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The courts to which the gênerai equity jurisdiction in California 
is now accorded are called "superior courts." There need be no dis- 
cussion of that proposition. At the time of the adoption of the stat- 
ute in question the courts possessing gênerai equity jurisdiction were 
known as "district courts." The probate jurisdiction was then dele- 
gated to the "county courts." So that there was, under the scheme 
of government in California, a complète séparation of the courts pos- 
sessing equity jurisdiction from those having probate cognizance. In 
1872 there were adopted by the Législature of the state of California 
four several acts — one to establish a Code of Civil Procédure, one a 
Civil Code, one a Pénal Code, and one a Political Code — ail of which 
took effect at 12 o'clock noon of January 1, 1873. The purpose of 
the acts was to secure a complète revision of ail the Codes and stat- 
utes of the state under législative authority. By the revision of the 
Code of Civil Procédure (Deering's Code Civ. Proc. § 65), it appears 
that superior courts then existed by virtue of the Constitution of the 
state. Article 6, § 6, Const. Cal. By the Code superior courts were 
accorded jurisdiction (1) in ail cases in equity, and (4) " * * * of 
ail matters of probate, * * * and of ail such spécial cases and 
proceedings as are not otherwise provided for." Section 76. They 
were in reality courts of gênerai jurisdiction, with such spécial juris- 
diction as was conferred upon them by statute. County courts with 
probate jurisdiction were entirely superseded by the superior courts, 
possessing both equity and probate jurisdiction. In thèse Code Re- 
visions the statute in question was omitted from the statutes relating 
to escheated estâtes ; nor does it seem to bave been carried elsewhere 
into the new Codes. 

On May 7, 1879, a new Constitution was ratified by the people of 
the state. Under that Constitution the judicial power of the state 
is in the Senate sitting as a court of impeachment, a suprême court, 
superior courts, justices' courts, and such inferior courts as the Lég- 
islature may establish in any incorporated city or town, or city and 
county. Section l, art. 6. Under it also the superior courts are 
given jurisdiction in ail cases in equity and of ail matters of probate. 
Section 5, art. 6. Thus, it appears by the latter section, there was 
carried into the Constitution what formerly obtained as statutory 
provisions only. 

By another act approved March 8, 1901, which became effective July 
1, 1901, the Codes were again revised "by amending certain sections, 
repealing others, and adding certain new sections." Pomeroy's Code 
Civ. Proc. Cal. § 1. The statute in question was not carried into thèse 
Codes. By section 18 of the Code Revisions of 1872, it is provided 
that: 

"No statute, law, or rule is continued In force because it is consistent with 
the provisions of this Code on the same subject ; but in ail cases provided for 
by this Code, ail statutes, laws, and rules heretofore in force in this state, 
whether consistent or not with the provisions of this Code, unless expressly 
• continued in force by it, are repealed and abrogated." Deering's Code Civ. 
Proc. § 18. 

Now, it is claimed that the statute relied upon does not fall within 
the désignation "in ail cases provided for by this Code"; hence that 
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it was never repealed. Counsel cites in support thereof Hemstreet 
V. Wassuth, 49 Cal. 273; Whitaker v. Haynes, 49 Cal. 596; Gray v. 
Dixon, 74 Cal. 508, 510, 16 Pac. 305; Carpenter v. Jones, 121 Cal. 
362, 364, 53 Pac. 842. A reading of thèse cases indicates that the 
court has applied the gênerai rule of construction that a statute is 
not to be deemed to be repealed by . implication, unless the subject- 
matter is so completely covered by the new statute as that the new 
and the old cannot stand together by reason of repugnancy. 

There is another rule of construction relative to repeals by impli- 
cation, as well settled as this, and equally potent in its opération. 
It is: 

"Where two acts are not In express terms répugnant, yet If the latter act 
corers the whole subject of the first, and embraces new provisions, plalnly 
showlng that it was Intended as a substltute for the first act, it will operate 
as a repeal of that act." District of Ck)lumbia v. Hutton, 143 U. S. 18, 27, 12 
Sup. et. 369, 372 (36 L. Ed. 60). 

The quotation is from United States v. Tynen, 11 Wall. 88, 92 (20 
L. Ed. 153). 
The rule is stated by the Suprême Court of Oregon thus : 

"If the new statute revises the whole subject-matter of an exlsting law, 
and is plainly intended as a substltute therefor, it will operate as a repeal 
of the old law, even though It contains no express provision to that efCect." 
Reed v. Dunbar, 41 Or. 509, 512, 69 Pac. 451, 452. 

And such is the rule in California. Mack v. Jastro, 126 Cal. 130, 
58 Pac. Zn. 

It has cogent application in cases of revisions of codes and stat- 
utes. On this subject Mr. Endlich, in his work on Interprétation of 
Statutes, § 202, says: 

"The rule seems, indeed, to go further, and to work an implled repeal in 
ail cases in which a gênerai revision of the old law is made by the Législa- 
ture, with an Intent to substltute the new législation for the old. Upon this 
prlnclple It has been applied to codifications; whilst, on the other hand, the 
repealing effect of revising statutes and codifications has been frequently 
llmited to such matters erobraeed in the old law as were omitted in the new, 
or permitted to operate only in cases of manlfest repugnancy, and not beyond 
the immédiate object of the codification, and even a failure to incorporate a 
statute in a revision was held not to be a repeal of it, where the act direct- 
Ing the revision declared that 'ail acts • • • In force at the commence- 
ment of the * • * session • • * ghall be * ♦ • continuèd in full 
force and eflCect, unless • • ♦ répugnant to the acts passed or revised' 
at the same. But the gênerai rule seems to be that statutes and parts of 
statutes omitted from a revision are to be considered as annulled, and are 
not to be revived by construction." 

A comprehensive but concise statement of the principle is contained 
in 36 Cyc. 1079, 1080: 

"It is a familiar and weU-settled rule that a subséquent statute, revising 
the subject-matter of a former one, and evidently intended as a substltute for 
it, although it contains no express words to that effect, must operate to re- 
peal the former to the extent to which its provisions are revised and sup- 
plied. The rule is applicable even when the provisions of a prier law are 
contained In a spécial act. Where there Is such revision, there need be no 
express words of repeal. Nelther is it requlred that the later statute shall 
be so répugnant to the former that both cannot stand and be construed to- 
gether. But it must appear that the subséquent statute revised the whole 
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subject-matter of the former one, and was evidently Intended as a substltute 
for it. Where a statute Is revised, some parts of the original act being omlt- 
ted, the parts which are omltted cannot be revived by construction, but are 
to be considered as annulled, provided It clearly appears to hâve been the 
Intention of the Législature to cover the whole subject by the revision." 

It is our opinion that this latter rule of construction, touching the 
interprétation of statutes and their repeal, has application hère. 
There was a reconstruction of the courts, the district courts being 
superseded by the superior courts, and the county courts with probate 
jurisdiction abolished. The courts being thus constructed and con- 
stituted in matter of jurisdiction, the superior courts, under the Re- 
vision of the Codes, were accorded jurisdiction in ail cases in equity 
and in probate matters, thus acquiring in this respect the combined 
jurisdiction of the old district and county courts. Henceforth the 
superior courts were to exercise cognizance over both equity and pro- 
bate matters. In this reconstruction ôf the courts, and in defining 
and fixing their jurisdiction, the subject-matters of equity and pro- 
bate jurisdiction and cognizance were necessarily treated of, and the 
idea is persuasive that it was intended to cover the entire ground. 
Furthermore, the adoption of the new Constitution of 1879, and the 
more récent Revision of 1901, were législative interprétations of the 
eflfect of the Revision of 1873 pertaining to the subjects of equity and 
probate jurisdiction, and there was no attempt by either to enlarge 
the equity jurisdiction so as to give the superior courts cognizance to 
annul the probate of a will, or to set aside any order or decree of 
the superior courts pertaining to the probate of wills. This view is 
even strengthened by the language of section 1327, Deering's Code 
Civ. Proc, which, after making provision for persons interested to 
appear and contest the probate of a will within one year after such 
probate, reads: 

"For that purpose he must flle in the court In which the will was proved 
a pétition In writing," etc. 

The Législature thus évinces an intendment that the superior court 
sitting in probate should hâve the exclusive jurisdiction in the prem- 
ises. 

So that, construing the several acts of the Législature together, and 
considering the constitutional provisions of 1879 relative to the con- 
struction and reconstruction of the courts, and the jurisdiction finally 
accorded to the superior courts of both equity and probate matters, 
together with the fact that the statute in question was dropped out 
by the revisers and whoUy eliminated from ail the Codes, it would 
seem that the intendment of the Législature was to repeal the statute 
in question. The subject-matter to which it pertains was fully dealt 
with by the subséquent législation, and in our opinion the statute was 
repealed thereby, it becoming a case provided for by the Code, within 
the intendment of section 18, supra. More than 35 years hâve elapsed 
between the date of the first revision and the institution of this suit, 
and no case has been produced wherein it has been sought to invoke 
the statute relied on, which in itself is strong reason for supposing 
that it was repealed. It is very true that an old statute long since 
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dormant does not stand repealed, nor îs it rendered înoperative by 
nonuse. But the fact that it has never been applied or invoked, being 
remédiai, for a long period of time, is indicative of a common inter- 
prétation that it has been repealed, and the interprétation is rendered 
the stronger where there has tong since been a gênerai revision of 
the entire Codes and laws of the state. 

This disposes of the first ground assigned in the pétition for re- 
hearing. The second ground urged is but an élément of the fraud 
sought to be set up in the bill of complaint. 

It is complained that the court has not stated the fact fully rel- 
ative to the alleged fraud of the petitioners Belle Curtis and Lizzie 
Muir in procuring certain men confederates of theirs to be impan- 
eled upon the jury. We certainly deemed the statement full enough 
to show the alleged fraud by necessary and indubitable inference. 
We now incorporate counsel's version of what was alleged in the 
bill upon the subject, as contained in his pétition for rehearing. It 
is that: 

"While the jury was belng impaneled, the petitioners, Belle Curtis and 
Lizzie Muir, and thelr confederates In the consplracy, by secret fraud eaused 
four of thelr confederates to he four of the twelve persons who composed the 
jury. They dld this as follows: None of the sald four was in fact among the 
llst of jurors, nor was the name of any of them in the box of names of 3u- 
rors ; but the said four were in the courtroom and were there seated among 
the persons summoned to be chosen as jurors. When the jury was belng im- 
paneled, the clerk of the court, ha vin g been secretly brlbed by the conspira- 
tors, pretended to draw from the said box, and thereupon called as jurors 
the names of the said four along with other names that were in fact in the 
box. The said four, as thelr names were thus fraudulently called, and be- 
lng secretly in the plot, responded to thelr names as jurors, and, concealing 
the fraud by thelr false and cunning answers, became four of the twelve 
persons who composed the supposed jury, and thereupon throughout the pre- 
tended trial sat as members of the jury, and secretly were In fact through- 
out the trial the fraudulent confederates of Belle Curtis and Lizzie Muir, 
the petitioners for the probate. The law of Californla permitted nlne of the 
Jury to render the verdict. On the rendition of the pretended verdict, only 
nlne persons on the jury assented to it. Among those nlne were three of the 
sald four confederates of the petitioners. The fourth of the four confeder- 
ates declared that he dlssented from the verdict ; but he dld so only for the 
following actual reasons: He was the last of the twelve jurors Inqulred of, 
he had already heard the answers of the nlne who gave the jury's verdict, 
and he declared his dissent only because he saw that his vote was not 
needed, and as a further cover for his fraudulent présence as a member of 
the jury." 

The statement, however, in this form does not change the basis of 
the court's considération; nor does it affect the resuit reached. It 
was ascertained in the main opinion that suit will not lie in equity 
to set aside the probate of a will, and that covers the matter of fraud 
hère sought to be availed of , in whatsoever form it might be alleged, 
as well as the other éléments of fraud sought to be set up, and the 
ground of contention must fall with it. 

The same is true of the fifth ground urged for rehearing. The 
third and fourth grounds suggested are fully discussed in the main 
opinion, and do not need further notice. 

The pétition for rehearing will be denied. 



E. E. TAENZEK & CO. V. CHICAGO, E. I. & P. RT. 00. 543 

E. B. TAENZEE & CO. v. CHICAGO, R. I. & P. RT. CO. 

(Oreuit Court orf Appeals, Sixth Circuit. October 3, 1911.) 

No. 2,101. 

1. Appeal and EnnoE (§§ 1097, 1195*) — Décision as IjAW on Case— Reversai. 

Bvery question of fact or law whicli was before a Circuit Court of Ap- 
peals upon a wrlt of error, and declded by Its opinion, is conclusively 
settled both for that court and the court below in further proceedings in 
the same action, and the finality of sucli décision is net affected by the 
fact that the judgment was one of reversai and direction of a new trial ; 
but in such case the rule of conclusiveness is confined to questions ac- 
tually discussed and declded by the opinion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4358- 
4368, 4661-4665 ; Dec. Dig. §§ 1097, 1195.* 

Finality of judgments and decrees for purposes of review, see notes 
to Brush Electric Co. v. Electric Imp. Co. of San José, 2 C. O. A. 379; 
Central Trust Co. v. Madden, 17 0. C. A. 238 ; Prescott & A. C. By. Co. 
V. Atchison, T. & S. P. R. Co., 28 C. C. A. 482.] 

2. PLEADING (§ 8*) PLEAS— SUFFICIENCY. 

Pleadings must state facts, and not œere conclusions of law, and a 
plea not conforming to this requirement should be stricken out on mo- 
tion. 

[Ed. Note. — Eor other cases, see Pleading, Cent. Dig. §§ 12-28% ; Dec. 
Dig. § 8.*] 

.1. Caebiebs (§ 35*) — ^Action bt Shippee toe Bbbach of, Conteact— Plead- 
ing. 

In an action by a shipper against a railroad company to recover dam- 
ages for breaeh of a contract, a plea held sufficient, in connection with 
the contract set out In plaintiffi's déclaration, to raise the défense that 
the contract was illégal, as glving plaintiff lower rates on interstate ship- 
ments than those flxed by the schedules filed and published by défendant 
as required by Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 
380, as amended by Act March 2, 1889, c. 382, § 1, 25 Stat. 855 (U. S. 
Comp. St. 1901, p. 3156). 
[Ed. Note. — For other cases, see Carriers, Dec, Dig. § 35,*] 

4. Caeexees (§ 35*) — Contract with Shippee— Legality. 

An agreement by an Interstate railroad carrier to accept less than Its 
established and published rate by dividing the same with a shipper whlch 
built a private traek over its own lands connected with the railroad com- 
pany's Une violâtes Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 
24 Stat. 380, as amended by Act March 2, 1889, c. 382, § 1, 25 Stat. 855 
(U. S. Comp. St. 1901, p. 3156), and is wholly illégal and unenforceable. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 35.*] 

5. Cabeibes (§ 35*) — Conteact with Shippee— Legality. • 

A contract between plaintiff, a lumber company, and défendant, an 
Interstate railroad company, by which plaintiff agreed to build a private 
track on its own lands Connecting with defendant's line, and to ship ail 
of its product, with a certain exception, over defendant's road, in con- 
sidération of which défendant agreed to furnish cars and to carry plain- 
tlfC's product at certain rates differing from its established and published 
rates, was an entire and indivisible agreement, and being illégal as in 
violation of Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380, 
as amended by Act March 2, 18S9. c. 382, § 1, 25 Stat. 835 (U. S. Comp. 
St. 1901, p. 3156), no action can be maintained for Its breach by défendant 
for refusing to furnish cars. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 35.*] 

•For other cases see same topic & i kvmbbb 1d Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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6. CoNTBACTS (§ 328*) — Action i-or Beeaoh— Défenses— Estoppei,. 

The rule that a party who has giyea a reason for Ms refusai to perform 
a contract Is estopped to change his ground after lltlgatiom has begun 
Is not applicahle where the contract was unlawful and In violation of a 
positive statute; and in such case the defaulting party is not estopped 
to plead its Invalidity. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1571-1584; 
Dec, Dig. § 328.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action at law by E. E. Taenzer & Co. against the Chicago, Rock 
Island & Pacific Railway Company. Judgment for défendant, and 
plaintifï brings error. Affirmed. 

Caruthers Ewing (Robert E. King, on the brief), for plaintifï in 
error. 

E. E. Wright and M. L. Bell (E. B. Peirce, on the brief), for de- 
fendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and EV- 
ANS, District Judge. 

KNAPPEN, Circuit Judge. This suit grows out of a contract 
made November 22, 1900, between the Choctaw, Oklahoma & Gulf 
Railroad Company and the Gift'ord-Frisbie Lumber Company, which 
latter company owned a large tract of land in Cross county, Ark., 
about eight miles north of Round Pond, a station on said railroad. 
By this contract the lumber company agreed to build a railroad from 
a point near Great Bend, on the St. Francis river, where the lumber 
company's mill was located, to the railroad company 's right of way 
at Round Pond. The railroad company agreed to give the lumber 
company a connection with the former's railroad, and to construct at 
its own cost that portion of the railroad which should be on its own 
right of way and which it should own. The lumber company further 
agreed to construct "at its own cost or expense, and on its own right 
of way, a switch or side track near the place of intersection of said 
railroads, for the placing of cars." The railroad company was to give 
the lumber company certain assistance in the building of the road by 
way of selling a portion of the materials at cost and furnishing the 
rails and fastenings on crédit, to be secured by mortgage on the lum- 
ber company's foad, on which mortgage was to be applied the lum^ 
ber company's proportion of the through freights, under a division 
thereof hereafter referred to. The lumber company bound itself to 
ship over the railroad company's line during a period of ten years 
ail of its lumber and the traffic originating on the lumber company's 
road, except such as the latter might désire to ship to and from Mem- 
phis by way of the St. Francis and Mississippi rivers, with provision, 
in case of default, for liquidated damages, as well as immédiate ma- 
turity of the indebtedness for rails and fastenings. 

The contract provided a System of rate making and freight division 
during the 10-year period, the material portions of which are thèse: 

•For oUier cassa see same topic & i nvubeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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That on lumber f rom the mills to Hop^tfield and Memphis the through 
rate should be 5 cents per hundredweight ; on cotton to Hopefield 
and Memphis the same rate as from Round Pond, or the Connecting 
point of the two lines ; on merchandise to and from Memphis the 
same rate as between Memphis and equally distant points on the rail- 
road company's line; on grain and grain products from stations on 
the railroad company's lines to points on the lumber company's lines, 
the same rates as to Memphis from the same stations on the railroad 
company's lines. In the matter of divisions the lumber company was 
to receive on ail shipments of lumber for delivéry at Hopefield 2 
cents per hundredweight; on lumber to western stations 21^ cents 
per hundredweight; on cotton to Hopefield and Memphis 50 per 
cent, of the through rate, after deducting the bridge and delivéry 
charges; on merchandise to and from Memphis 50 per cent, of the 
through rate after deducting bridge tolls at Memphis; on grain and 
grain products from stations on the railroad company's line in the 
west 3 cents per hundredweight. The lumber company's acceptance 
of this basis for making of rates and divisions was declared to be 
upon the understariding that the agreement was for an exclusive in- 
terchange of business with the railroad company, except such traffic 
as the lumber company might désire to handle on the St. Francis and 
Mississippi rivers to Memphis or beyond. 

Plaintiff succeeded to the rights of the Giiïord-Frisbie Company, 
and took its place under the contract for the construction of the rail- 
road. The railroad was never incorporated until after the commence- 
ment of this suit, but was a part of the lumber company's property, 
and used entisely in the business of the lumber company as a mère 
means of getting its output to the railroad company's tracks. Tlie de- 
fendant later succeeded to the rights of the Choetaw, Oklahoma & 
Gulf Railroad Company. 

This suit was brought to recover damages for failure to furnish and 
place upon the side track referred to an adéquate supply of cars for 
the use of the plaintiff in hauling its products from the mill at Great 
Bend and along the line of its road to the railroad station at Round 
Pond for shipment over the defendant's road. The déclaration may 
perhaps properly be construed as charging also a failure to furnish 
cars for the receipt of logs and lumber delivered along and upon de- 
fendant's right of way. Upon the trial in the Circuit Court verdict 
was directed for défendant upon the grounds that the défendant rail- 
road was a common carrier; that, in the absence of spécial contract, 
the défendant company, as a common carrier, owed no duty to the 
plaintiff's road to supply the latter with rolling stock for the purpose 
of hauling freight ovér its own line; that the contract between the 
Choetaw, Oklahoma & Gulf Railroad Company and the Gifïord-Fris- 
bie Company did not require the railroad company to furnish cars 
to the lumber company ; that the defendant's only duty was to receive 
for transportation logs and lumber delivered at Round Pond on the 
right of way of the défendant company ; and that there was no proof 
of refusai or failure by the défendant to receive logs or lumber deliv- 
ered upon its right of way. This court held that the plaintiff's railroad 
191F.— 35 
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was not a common carrier; that the contract was tHus not one be- 
tween Connecting common carriers, but between the railroad Com- 
pany as a carrier and the lumber company as a shipper, and that the 
former was by implication bound, on reasonable notice, to furnish 
cars on the side tracl^ in reasonably necessary numbers for the, use of 
the lumber company in conducting its business. The judgment of 
the Circuit Court was accordingly reversed and new trial ordered. 
Taenzer v. Chicago, R. I. & P. Ry. Co., 170 Fed. 240, 95 C. C. A. 
436. 

Thereupon the défendant, by leave of the Circuit Court, filed there- 
in four additional pleas to the déclaration, as follows: 

"First. And, for further plea In Its behalf, the défendant avers that any 
spécial outstanding contract or agreement entered into between the plainttff 
and défendant other and différent from the common-law obligation Imposed 
upon défendant as a common carrier of passengers and f reight Is Illégal and 
void, in that it is contrary to the common law, the law of the United States, 
•ind the statutes of the state of Arkansas made and provided. 

"And this It is ready to verlfy. 

"Second. And, for further pleas In Its behalf, the défendant avers that the 
contract and agreement, as set forth and construed In the plalntlfC's déclara- 
tion, Is illégal and void as being contrary to section 6 of an act of the Cbn- 
gress of the United States, entitled, 'An act to regulate commerce,' approved 
February 4, 1887, as amended by an act approved March 2, 1889, and further 
amended by an act approved March 10, 1891, and still further amended by an 
act approved February 8, 1897, in that the plaintifE's déclaration avers that 
the plaintiff is not a common carrier of freight or passengers, and under the 
act of Congress it is illégal and contrary to lav? for the plaintlfC and défend- 
ant to enter Into any contract or agreement concerning the rate to be charged 
for the transportation of elther freight or passengers. 

"Third. And for further pleas in Its behalf the défendant avers that the 
contract on which the plaintitf seeks to recover, as set forth In Its déclaration 
and as therein construed, is illégal and void, being tn violation of an act of 
Congress of the United States entitled, 'An act to regulate commerce,' ap- 
proved February 4, 1887, as amended by an act approved March 2, 1889, and 
as further amended by an act approved March 10, 1891, and as further 
amended by an act approved February 8, 1897, in this: The défendant avers 
that It is a common carrier, engagcd in the transportation of passengers and 
property whoUy by railroad from one state of the United States to another 
State, to wit, from the state of Arkansas to the state of Tennessee, and as 
such is subject to the provisions of the act aforesald; that in compllance 
with its duty in that behalf it duly establishes and publlshes and files its 
schedule of rates, tares, and charges for the transportation of passengers and 
property between the states aforesald In the manner as therein provided ; 
that it has at ail times so established, published, and filed its schedule af 
rates and charges for the transportation of property between points in the 
state of Arkansas and the state of Tennessee and other points in the several 
States through which its Une runs, and partlcularly from Round Pond, Ark., 
to the clty of Memphls ; that such rates, fares, and charges so established, 
published, and declared were and are the lawful rates for the transportatiorn 
of passengers and property between Round Pond and the city of Memphls 
aforesald; that any division of said rates with any other person or party 
other than a common carrier is illégal and void ; that the terms of the agree- 
ment set forth in the plalntiff's déclaration taken In connection with the state- 
ments and allégations In sald déclaration contalned, and as construed by said 
statements and said déclaration, partlcularly taken In connection with the 
allégation that sald plaintiff is not a common carrier, require this défendant 
to dlvlde its lawful, established, published, and filed schedule of rates and 
charges for the transportation of the property in plalntifC'a déclaration de- 
scribed, with the plalntlfC not as a common carrier, but as a shipper, 

"And this the défendant is ready to verify. 
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"Fourth. And for a further plea In Its behalf tUs défendant says that the 
eontract and agreement as set forth and construed in sald plaintifl's déclara- 
tion is illégal and vold, belng in violation of section 2 of an act entitled 'An 
aet to regulate commerce,' approved February 4, 1887, as amended by an act 
approved March 2, 1889, and as further amended by an act approved March 
10, 1891, and as further amended by an act approved February 8, 189T, In 
this: That the terms and conditions of said eontract as In said déclaration 
alleged and stated requires- this défendant by means of a spécial rebate, draw- 
back, or otherwise, to wlt, a division of its regularly and lawfully estab- 
lished, published and flled sehedule of rates for the transportation of prop- 
erty, to demand, eollect, and recelve from the plaintiff a less compensation 
for a service rendered the plaintiff as a shipper of such property and the 
transportation thereof than It charges, demands, collects, and receives from 
any other person or persons for doing a like and contemporaneous service in 
the transportation of a like kind of traffic under substantially similar con- 
ditions and circumstances, thus granting plaintiff as a shipper an undue and 
unreasonable préférence. 

"And this the défendant is ready to verify." 

The plaintiff moved to strike out the additional pleas upon the 
grounds, first, that conclusions of law rather than défensive facts 
were stated therein; second (broadly stated), that the eontract is not 
shown to be illégal or to violate the interstate commerce law; and, 
third, that illegality in the eontract would not relieve défendant from 
the petformance of its common-law obligations to furnish cars to the 
shipper. The Circuit Court refused the motion to strike out the 
additional pleas, and the plaintiff, declining to join issue thereon, or 
make further response thereto, entered an order and judgment taking 
the pleas as confessed and dismissing plaintiff's suit. The assign- 
ment of errors brings up for review only the correctness of this order 
and judgment. 

We are met at the threshold by plaintiff's contention that this court 
on the former review construed the eontract as binding the défendant, 
on reasonable notice, to furnish cars on the sidetrack in necessary 
numbers for the use of the lumber company in conducting its busi- 
ness ; that this court thus sustained the legality of the eontract ; that 
this décision thus became the law of the case, and is thus décisive of 
the défense raised by the additional pleas. 

[1] The rule is too well settled to require more than the merest 
référence to authority that every question of fact or law which was 
before a Circuit Court of Appeals upon a writ of error, and decided 
by its opinion, is conclusively settled both for such court and the 
court below in further proceedings in the same action, and that the 
finality of such décision as respects questions actually decided is not 
affected by the fact that the judgment was one of reversai and direc- 
tion of new trial. Messinger v. Anderson (C. C. A. 6) 171 Fed. 785, 
790, 96 C. C. A. 445. But, as applied to judgments of reversai where 
new trials are ordered, the rule of conclusiveness is confined to ques- 
tions actually decided. In Mutual Ufe Ins. Co. v. Hill, 193 U. S. 
551, 553, 24 Sup. Ct. 538, 48 L. Ed. 788, the following language was 
used with référence to a similar contention there: 

"That décision was based upon the averments of the pleadings, and thèse 
pleadings were amended after the judgment was reversed and the case re- 
turned to the trial court. Clearly the contention of the plaintiffs is not sus- 
taiuable. When a case is presented to au appellate court, it is not oWiged 
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té^cèbéldier ftnd décidé ail tfiè gestions then suggéStêd, or whieh niay be 
supposéd'ilfeely to arlse In the ftitthôt pr<6gress of the Utlgatlon. If It flnda 
that Ih ohe rtespect an èrror haa been oommltted so "subataritlal as to requlrfe 
a retersial of the judgment, It may Order a reversai wlthout entering into 
atiy îiiqniry br détermination of otihéï questions. Whllé undoubtedly an a(- 
fltmànce -Of a Jndgment Is to be oonsMered an adjudication by the appellate 
court that none of the clalniS of érrot ate well found6d-'-«Yen though ail are 
riyt épecifleally referred to In the. opinion — yet no-such OJncluslon follows In 
case of à tétersal. It Is impossible 1» foretell what shape the second trial 
may tàke or what questions may theû be presented. Heàce the mie Is that a 
judgment of reversai is not necesteartly an adjudication by the appellate court 
of any other than the questions in terms discussed and decided." 

This, lïitiguage is pertinent to, ftnd décisive of, the question before 
us, Upqii the. former review the def endant's contention was that the 
contract should be construed as one between Connecting common car- 
riers. The legaUty of the coiltract, as one between a common carrier 
and a shipper, was not discussed or presented. It was not until after 
this court had held the relation, to be that of carrier and shipper that 
the pleas ,in question were iiled. We think it clear that such f urther 
défense is not precluded by thç former décision of this court. 

[2] As to the légal sufficiency of the pleas: The rule is well set- 
tledthat pl^adings must state facts, and not mère conclusions qf law, 
and that a plea not conforming to this requirement should, be stricken 
out. Xjabama v. Burr, 115 U, S. 413, 426, 6 Sup, Ct. 81, 29 L. Ed, 
435. Thie provisions of the interstate commerce act at which the 
pleas are aimed are as follows : , 

"Sec, Î2. That if any common Carrier subject to the ptovislons of this act 
shall, dlrectly or Indirectly, by any spécial rate, rebate, drawback, or other 
device, charge, demand, coUect, or receive f rom any person or persons a greater 
or less cbmi)eilsation for any Service rendered, or to be rendered, la the trans- 
portàtlon of passengers or property; subject to the provisions of this act, than 
it charges, dèmânds, èollectsj or recelves from any other person or persons 
for dolng for: hlm or them a Jike and contemporaneous service in the trans- 
portatlon of a like kind of trafflc iinder substantlally similar clrcumstances 
and conditions, such çotomon carrier ghall be deemed guUty of unjust discrim- 
ination, which te hereby prohibitéd aiid dêclared to be unlawful." 

"Sec. 6. That every common carrier subject to the provisions of this act 
shall prlnt an,d teep open to publie inspection schedules showlng the rates 
and fares ànd charges for the transportation of passengers and property which 
any such common carrier has èstabllsljed and which are in force at the tlme 
upon Its route. The schedules prînted as aforesaid by any such common car- 
rier shall plalnly State the places Hipon its rallroad between which property 
and passengers wlU be carried, and shall cootala the classification of frelght 
in force, and shall also state separately the terminal charges and any rules 
or régulations Which In any wlse chaùge, affect, or détermine any part or the 
aggregaté of sueh aforesaid rates and farôs and charges. Such schedules 
shall bei plalnly printed In large type, and copies for the use of the public 
shall be: posted in twp public and consplcuous places, in every dépôt, station, 
or office of such carrier where passengers or frelght, respectively, are received 
fOT transportatloû In such form that they shall be accessible to the public 
and can bé eonveniently inspected, « • • And when any such common 
carrier shall hâve; established and publlshed its rates, fares, and charges in 
compliahce with the provisions of this section, it shall be unlawful for such 
common carrier to charge, demand, collect, or receive from any person or 
persons a greater or less compensation for the transportation of passengers 
or property, or for aiiy services in connection therewlth, than is speclfled in 
such publlshed schedulé of rates, fares, and charges as may at the time be in 
force." 
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[3] It is urged as against the sufficiency of the statement of facts 
contained in the pleas that the rates fixed by the schedules are not sg 
stated that the court may détermine whether such rates are différent 
from those fixed by the contract; that the times when the schedules 
were published is not shown ; that the facts are not sufficiently stated 
to enable the court to détermine that the rates provided by the contract 
are less than charged others for like and contemporaneous services 
under substantially the same conditions and circumstances. The con- 
tract in question is, however, set out in full in the plaintiff's déclara- 
tion, and was thus properly before the court for considération in con- 
nection with the pleas. Whatever may be said of the sufficiency of 
the first, second, and fourth pleas, it seems clear that the allégations 
of the third plea, taken in connection with the contract, definitely ap- 
prise the plaintiff of the defendant's contention that, at the time of 
the making of the contract and during its continuance defendant's 
rates, fares and charges were established and published in compliance 
with the provisions of section 6 of the act ; and that by the agreement 
in question the défendant contracted to receive from the plaintiff a 
less compensation for the transportation of property than specified in 
the published schedules of rates, fares, and charges in force at the 
time and times in question. The third plea expressly asserts not only 
that défendant "duly establishes, publishes and files its schedule of 
rates, fares, and charges for the transportation of passengers and 
property between the states aforesaid in the manner as therein pro- 
vided," but also that : "It has at ail times so established, published, and 
filed its schedules of rates and charges for the transportation of prop- 
erty between points in the state of Arkansas and the state of Tennes- 
see, and other points in the several states through which its line runs, 
and particularly from Round Pond, Ark., to the city of Memphis." It 
also asserts that: 

"Tàe terms of the agreement set forth in the plaIntiflE's déclaration taken in 
connection with the statements and allégations in sald déclaration contained, 
and as construed by sald statements and sald déclaration, particularly taken 
in connection with the allégation that said plaintiff is not a common carrier, 
require this défendant to divide its lawful, established, published, and flled 
schedule of rates and charges for the transportation of the property In plain- 
tiff's déclaration described with the plaintiff not as a common carrier, but as 
a shippei"." 

[4] That an agreement whereby a carrier accepts from the shipper 
less than the established and published rate violâtes the Interstate 
commerce act and is wholly illégal is clear. Gulf, Colorado, etc., Ry. 
Co. V. Hefley, 158 U. S. 98, 15 Sup. Ct. 802, 39 L. Ed. 910; Texas 
& Pacific Ry. Co. v. Mugg, 202 U. S. 242, 26 Sup. Ct. 628, 50 L. Ed. 
1011; Armour Packing Co. v. United States, 209 U. S. 56, 28 Sup. 
Ct. 428, 52 L. Ed. 681 ; New Haven R. R. Co. v. Interstate Commerce 
Commission, 200 U. S. 361, 26 Sup. Ct. 272, 50 L. Ed. 515; 1 Page 
on Contracts, p. 777. 

In New Haven Railway Co. v. Interstate Commerce Commission it 
was held that the interstate commerce act was enacted to secure equal- 
ity of rates and to destroy favoritism, and that its prohibitions against 
directly or indirectly charging less than published rates are all-em- 
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bracing and applicable to every method by which the forbidden re- 
sults could be brought about. In Armour Packing Co. v. United 
States it was held that the fact that a contract was at a published rate 
when made does not legalize it after the carrier had advanced the 
publiêhed rate. It is equally illégal for an interstate carrier to contract 
for a division of freights with a shipper maintaining a spur track ap- 
purtenant to his opérations. Chicago & Al. R. R. Co. v. United States 
(C. C. A. 7) 156 Fed. 558, 84 C. C. A. 324, 26 L. R. A. (N. S.) 551. 
The contract being against the public policy of the United States, as 
expressedly declared by thèse statutes, the fact that the shipper did not 
intend to violate the law is immaterial. Railroad v. Interstate Com- 
merce Commission, 200 U. S. 361, 398, 26 Sup. Ct. 272, 50 L. Ed. 
515; Railway Co. v. Mugg, 202 U. S. 242, 245, 26 Sup. Ct. 628, 50 
L. Ed. 1011. The rule is fundamental that an illégal contract will not 
be enforced at the suit of either party. The law leaves each party 
where it finds it. 

As said in McMullen v. Hoffman, 174 U. S. at page 654, 19 Sup. 
Ctat page 845, 43 L. Ed. 1117: 

"The authorities from the eaiiiest time to the présent unanlmously hold 
that no court will lend its assistance in ,any way towards carrying eut the 
terms of an illégal contract. In case any action is brought in which it is nec- 
essary to prove the illégal contract in order to maintain the action, courts 
will not enforce it, nor will they enforce any alleged rlghts dlrectly springing 
from such contract. 'Potior est conditio defendentis.' " 

[5] But plaintifï earnestly contends that. even conceding the ille- 
gality of the agreement for division of freight rates, the contract with 
référence to transporting plaintiff's freight was not thereby rendered 
illégal. The argument is that the carrier might still enforce its estab- 
lished and published rate, that the agreement for the reduced rates 
was independent and collatéral, and the real considération for the 
transportation was not the freight which plaintiff agreed to pay, but 
that which the défendant was entitled to collect. But this action is 
based upon a breach of the contract obligation, and no action can be 
maintained on it, provided the agreement is entire and indivisible. As 
stated in 1 Page on Contracts, at page 777 : 

"If any part of an entire and Indivisible considération is illégal, ail the 
promises based thereon are unenforceable, even though the residue of such 
considération is légal." 

In the case before us the considération for the railroad's contract 
embraced the building of the spur and plaintiff's agreement to trans- 
port ail freight over the defendant's road. The considération for 
plaintifï's contract embraced, in addition to the reduced freight rates, 
the defendant's assistance in building the spur and the agreement to 
furnish cars for use thereon. That the railroad company would pre- 
sumably hâve entered into the contract without the provision for di- 
vision of freight rates is inferable, but there is no reason to infer that 
the lumber company would hâve donc so. We think the provision 
for division of freight rates is part of an entire and indivisible con- 
sidération for the contract of the railroad company whose default 
is hère complained of. The fact that it does not affirmatively appear 
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that plaintifif would hâve refused to pay the lawfully established 
freight rate, if demanded by défendant, is thns immaterial. 

[6] The déclaration allèges, however, that the only reason assigne^ 
by défendant and its predecessor in interest for faiHng to furnish suf- 
ficient cars was that the défendant did not hâve sufficient and adé- 
quate cars, and the rule is invoked that, where a party gives a reason 
for his conduct touching anything involved in the controversy, he is 
estopped, after Htigation.is begun, from changing his ground and 
putting his conduct on another and différent ground. The gênerai 
rule referred to is well supported. Snyder v. Mystic Circle, 122 
Tenu. 248, 122 S. W. 981 ; Ohio & Mississippi Ry. Co. v. McCarthy, 
96 U. S. 258, 24 L. Ed. 693; Davis v. Wakelee, 156 U. S. 680, 15 
Sup. Ct. 555, 39 L. Ed. 578; Cheek v. Merchants' National Bank, 
56 Tenn. 490; Oakland Sugar Mill Co. v. Fred W. Wolf Co. (C. C. 
A. 6), 118 Fed. 239, 248, 55 C. C. A. 93. In Snyder v. Mystic Circle 
it was said: 

"Where a party gives a reason for his conduct and décision touching any- 
thing involved in controversy, he is estopped, after litigation is begun, from 
changing his ground, and putting his conduct on another and différent 
ground." 

In Ohio & Mississippi Ry. Co. v. McCarthy, the railroad company 
had contracted to transport cattle from East St. Louis to Philadelphia. 
The cattle arrived at Parkersburg, W. Va., on Sunday, and the only 
reason given by the railway company for not forwarding them at once 
was that there was a scarcity of cars. It appeared that the law of 
West Virginia forbade the transportation on Sunday. Justice Swayne 
said: 

"ïhe question made by the company upon the Sunday law of West Virginia 
does not. In our vlevv, arlse in thls case. We hâve already shown that the 
défendant proved upon the trial that it was impossible to forward the cattle 
on Sunday for want of cars. And it Is fairly to be presumed that no other 
reason was gIven tôt the refusai at that time. It does not appear that any- 
thing was then said as to the illegality of such a shipment on the Sabbath. 
This point was an afterthought, suggested by the pressure and exigeneies of 
the case. Where a party gives a reason for his conduct and décision touching 
anything involved in a controversy, he cannot, after litigation has begun, 
change his ground, and put his conduct upon another and a différent consid- 
ération. He is not perniitted thus to œend his hold. He is estopped from do- 
ing it by a settled princlple of law [citing authorities]." 

In our opinion, however, the rule stated in the authorities cited does 
not apply to the case of a contract in contravention of the public pol- 
icy of the United States as expressed by its positive statutes. In such 
case it is the duty of the court to déclare the illegality of the contract, 
even if not pleaded. The case of Railway Company v. McCarthy is 
the strongest case presented in support of the défense we are consid- 
ering. In that case, however, there was no contract for shipment on 
Sunday, nor even a contract that the shipment should be made over 
the particular railroad in question, which was afïected by the West 
Virginia Sunday law. Moreover, it would seem that the remark as 
to the Sunday law is more or less obiter, in that the court had already 
held that the inability of the Baltimore Company to forward the ship- 
ment on Sunday by reason of lack of cars was not a défense. 



552 ■ . ' ■''' ■ Ï91 EBDBEAL EBPOETER 

It îs suggested that 'defettdant is charged by the déclaration with 
a breach of thé common-law obligation, independently of contract, to 
furnish cars to shipperSi So far as this suggestion relates to the f ur- 
nishing of cars for lise on plaintiff's road, and oflf defendant's right 
of way, it is enough to say that no authorities are cited, and we know 
of none, which create such obligation. Assuming that the déclaration 
is intended to charge a breach of the common-law obligation by fail- 
ing td'furnish cars for use on defendant's right of way, we think the 
déclaration cannot be construed as alleging the obligation to so fur- 
nish ears except upon the terms provided in the contract as to f reight 
rates and divisions thereof . 

We hâve not overlooked the considération that the conclusion 
reached results in great hardship to the plaintiff, whose business bas 
apparently been established upon the strength of the contract, and, so 
far as shown by the record, in ignorance of its illegality. But, how- 
ever strongly we may sympathize with plaintiff, we cannot allow such 
considération to overcome our view of the légal rights of the par- 
ties. The contract being shown to be illégal, no course is left but to 
so déclare it. It is true that évidence bas not been offered in support 
of the plea which sets up this illegality, but that plainly is not the f ault 
of the défendant, but results f rom the f act that the plaintiff, doubtless 
properly, refused to join issue upon the pleas and enable their truth 
or falsity to be shown by the proofs. 

It results from thèse views that the judgment of the Circuit Court 
should be affirmed. 



NOBTH OAROLINA LAND & LDMBER CO. v BOYEE, SherlfC. 
(Circuit Court of Appeate; Slxth Circuit October 2, 1911.) 
No. 2,111. > 

1. ChATTEL MOBTGAaES (§ 291*) — TiTLE OB' MOETGAOEE— DECHEE ADJTTDGING 

BBEAca OF Condition— Relation. 

In tUe absence of statutory provision to tlie contrary, on breach of the 
conditions of a chattel mortgage, the tltle and right of possession to the 
property vests at once In the mortgagee, and, where the mortgagee 
brings suit to enforce such right. ànd ta foreclose the mortgagor's right 
of rédemption, the decree therein is merely a judlclal déclaration of a 
pre-exlstlng right, and, as a nmitiment of complaiuant's tltle, relates back 
to the date of the breach. 

[Ed. Note. — For other cases, see Chattel Mortgages, Dec. Dig. § 29L*] 

2. Chattel Mobtgages (§ 138*) — Bbbach of Condition— Passing of Tiile to 

MoRTSAGEE— Peoperty Tempobabily IN Anotheb Statb. 

The passing of tltle to. Personal pi-operty to a mortgagee for breach of 
condition of the mortgage, conflrmed. by decree of a court of compétent 
jurlsdictioD, was no less efiEective with respect to a locomotive engine 
which constituted a part of the property because at the time of such pass- 
ing of title tlie engine, which was in use In the Interstate business of the 
mortgagor, chauced to be temporarily in another state than that of its 
permanent sitùs and where it was owned, and It was not thereafter sub- 
]ect to attachment ta the foreign state by creditors; of the mortgagor. 

[Ed. Note. — For other cases, see Chattel Mortgages, Dec. Dig. § 138.*] 

•For otber cases see same topic & j numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa* 
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3. Chattël Moetgages (| 138*)— Suit to Foreclose Chattel Mortgagb— 
Peopeett Tempobaeily in Anothee State— Attachment Pendente Lite. 

PlalntifC brought suit in a fédéral court in Nortli Carolina for strict 
foreclosure of a chattel mortgage coverlng property, among which was a 
locomotive englue in use by the mortgagor en a rallroad running across 
the line Into Tennessee, and then temporarily In the latter state on a 
trlp. Eeceivers Tvere appointed, but, before the engine had returned into 
North Carolina, an attachment was levled on it in Tennessee in an ac- 
tion against the mortgagor. Plaintiff replevied the engine in the présent 
action, and later the court in North Carolina entered a decree of fore- 
closure conflrming its title to ail the mortgaged property. HeU, that the 
attachment having been levied on the interest of the mortgagor after a 
declared hreaeh of conditicm of the mortgage, and pending the suit to 
foreclose the mortgagor's equity of rédemption in the state which was the 
situs of the property, was subject to the decree thereln, and that the 
record in the foreclosure suit was admissible in the replevln suit In Ten- 
nessee to establish plalntlfCs title. 

[Ed. Note. — For other cases, see Chattel Mortgageg, Dec. DIg. § 138.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action at law by the North Carolina Land & Lumber Company 
against C. F. Boyer, Sheriff. Judgment for défendant, and plaintiff 
brings error. Reversed. 

A. S. Barnard (W, J. & W. D. McSween, on the brief), for plaintiff 
in error. 

G. W. Pickle (H. N. Cate and W. O. Mims, on the brief), for de- 
fendant in error. 

Before SEVERENS and KNAPPEN, Circuit Judges, and EV- 
ANS, District Judge. 

EVANS, District Judge. The plaintiff brought this action of re- 
plevin in the court below to recover from the défendant, the sheriff of 
Cocke county, Tenn., one Climax engine or locomotive of the value 
of $2,500, which the sheriff is alleged to hâve wrongfully attached as 
the property of the Catalouchee Company in a suit instituted in the 
chancery court of Cocke county styled Borches & Co. v. Catalouchee 
Company and others. It is averred in the déclaration that the de- 
fendant unlawfully retained possession of the engine uritil August 12, 
1905, at which time it was turned over to the plaintiff under a writ 
issued in this cause. Previous to the issual of the writ the plaintiff 
executed a replevin bond in due forra under date of August 10, 1905. 
On March 21, 1910, the défendants filed a pétition in which it was 
averred that, while the plaintiff was using the engine over its railroad 
it was derailed, wrecked, and destroyed. Under the law of Tennes- 
see applicable to such a situation, they prayed for judgment for the 
value of the engine. The parties having waived a jury, the court tried 
the case, and, without making a finding of facts, rendered judgment 
againt the plaintiff for $2,500, with interest for several years, thç 
whole. amount being $3,194.70, which, it was adjudged, should be paid 
to Boyer, the sheriff, and be held by him in lieu of the engine attached 

nFor Dther cases «se same topic & } nuubeb in Dec. & Am. Digs. 1907 to date. & Reip'r Indexes 
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in the suit pending in the state court, and which we shall call the 
Borches suit. 

The plaintifîf has brought the case hère, and one of the vital ques- 
tions involved is whether the trial court erred in sustaining the ob- 
jections of the défendant to the introduction as évidence of a duly 
certified copy of the- record of the Circuit Court of the United States 
for the Western District of North Carolina, at Asheville, in the case 
of the North Carolina L,and & Lumber Company against the Cata- 
louchee Company, and which, for brevity, we shall refer to as the 
North Carolina case. As stated in the first assignment of error : 

"ThlB record was offered for the purpose of showlng that the plaintiff at 
the time the défendant levled an attachaient upon the locomotive sued for 
had a prlor valid lien upon sald locomotive, which lien had been at the time 
of Ihe commencement of this suit foreclosed in the said Circuit Court of the 
United States In the Western District af North Carolina, and title to said 
locomotive had been by the judgment and deeree of sald Circuit Court of the 
United States for the Western District of North Carolina, declared to be in 
the plaintiff. And further to show that at the time the défendant levled his 
attachment the plaintiff had declared a forfaiture of ail rights of the Cata- 
louchee Company in and to the locomotive sued for. 

"The plaintiff Is seeking by this action to recover possession of the loco- 
motive which was attached by the défendant as the property of the Cata- 
louchee Company. The error of the court eonsisted in not receivlng and con- 
sldering this évidence upon the ground that the défendant was not a party 
to the suit in the Circuit Court of the United States for the Western District 
of North Carolina and was not bound thereby, whereas, the court should hâve 
admitted said évidence and should hâve considered the same because the de- 
fendant levled upon sald locomotive as the property of the Catalouchee Com- 
pany and is claiming it as the property of said Catalouchee Company, and 
is therefore bound by any judgment or deeree against said company in respect 
to the title to sald property." 

The suft thus ref erred to was instituted on October 10, 1903, and 
upon the ground that the conditions therein stipulated had been brok- 
en sought the foreclosure of a mortgage made by the Catalouchee 
Company to the North Carolina Land & Lumber Company upon a 
great amount and variety of property in North Carolina, including the 
Climax engine or locomotive now in question. Soon after the institu- 
tion of the North Carolina suit, the court appointed receivers therein 
who took possession of ail the mortgaged property then in North Car- 
olina. The engine, however, had been used by the Catalouchee Com- 
pany in hauling its freight over the railroad of another company which 
extended partly into Tennessee. On October 3, 1903, the Tennessee 
& North Carolina Railroad Company, S. H. Stansberry & Sons, and 
other creditors of the Catalouchee Company had separately sued the 
latter company in the state court of Cocke county, Tenu., and, having 
obtained attachments had caused them to be levied upon the engine in 
question while it was upon a journey into that state. But on October 
12, 1903, the receivers under the orders of the court in the North 
Carolina case had made some satisfactory. arrangement with those 
creditors, ail their attachments were released, and possession of the 
engine was given to the receivers. However, before they got it back 
to North Carolina, it was on October 15, 1903, seized and levied upon 
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under the attachment in the Borches Case. It was in respect in this 
seizure that this action was brought. 

At the outset, it may be remarked that, while the receivers thus got 
possession of the engine in Tennessee for the purposes of the North 
CaroHna case, we lay little stress upon their possession of it at the 
time of the levy of the attachment in the Borches Case because in the 
view we take of the case the resuit must be the same, whether or not 
any effect be given to such possession by them. 

Under the law of North Carohna the right of strict foreclosure ex- 
ists. This right was sought to be enf orced in the North Carolina case 
begun on October 10, 1903, and by the decree in that case rendered 
July 12, 1904, the complainant thereïn was afforded that reUef, and 
was adjudged to be the owner of the engine. Did the decree in that 
case relate back either to the breach of the condition of the mortgage 
or to the commencement of the action and did the plaintifïs in the 
Borches Case, who acquired their attachment lien after both of those 
events and during the pendency of the North Carolina case, take their 
rights under that lien, subject to having it defeated by the judgment 
in the previously pending suit for foreclosing the mortgage? In the 
North Carolina case the engine appears to hâve been impleaded as a 
part of the mortgaged property, although at the time the suit was 
brought it was actually in Tennessee, having been taken there in the 
way indicated. Can the latter fact hâve any influence upon the plain- 
tiff's right? 

The views of the case held by the learned trial judge can best be 
stated in bis own language. In his opinion it is said: 

"The engine was attachée! by the défendants as the property of the Cata- 
louehee Company In their suit in the chancery court of Cocke county on Octo- 
ber 15, 1903. Obvlously, therefore, there was no wrongful seizure or déten- 
tion of the engine by the défendants so far as the North Carolina Land & 
Lumber Company is concerned, unless It held the légal title to the engine at 
the time of the attachment. And the decree rendered by the United States 
Circuit Court at Asheville in the case of North Carolina Land & Lumber Com- 
pany V. Catalouehee Company, on March 12, 1904 — If the same is to be prop- 
erlv construed as vestlng title in the plaintlff to the engine in question on 
that date, as to whlch I express no opinion — would be manifestly unavalling 
in so far as the rights of the plalntlH in the présent suit is concerned, since, 
if the engine was the property of the Catalouehee Company at the time it 
was attached, a subséquent decree transferrlng the title of the Catalouehee 
Company thereto to the plaintlff, in a suit In whlch the présent défendants 
were not parties, would clearly only transfer such rights as the Catalouehee 
Company had, and be subject to whatever prior rights in the engine the de- 
fendants had acquired by reason of their prior attachment in the chancery 
court. In order, therefore, for the plaintlff to succeed, it must show that 
It had become the owner of the engine on the day of the attachment, October 
15, 1903, or otherwise held the légal title thereto on that date. This, I think, 
it has eutirely failed to show. The subséquent decree of the chancery court 
at Asheville obviorusly does not show this, as it could not In any aspect pur- 
port to be a divesture of title prior to the date of the decree, nor does it 
recite that the engine had become the property of the Land & Lumber Com- 
pany on or before October 15, 1903, the decree, whlch was dated March 12, 
1904, merely reoiting that the Catalouehee Company should 'from henceforth 
stand absolutely debarred and foreclosed of and from ail right, title,' and 
interest in the property described in the decree, and, even if it did so recite, 
its récitals would, it seems, not be compétent as évidence against the présent 
défendants, who were not parties to that cause." 
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[1} The plaintîff at the trial îailed to show its ownership of the en- 
gine "on or before October 15, 19G3," only because the court refused 
to permît ît to read as évidence thé record in the North Carolina case, 
and we hâve reached the conclusion that that ruling was erroneous 
upôn two grounds. The first and most important of thèse is that upon 
the breach of the condition of the mortgage the légal title to the mort- 
gaged property, including the engine in question, at once vested in the 
mortgagee, namely, the plaintifï in this case, subject to be divested 
only by an exercise of the right of rédemption, which right the mort- 
gagôr in fact failed to exercise. The gênerai doctrine to which we re- 
f èr was stated in the opinion of the Suprême Court in Waterman v. 
Mackenzie, 138 U. S. 258, 11 Sup. Ct. 336, 34 h. Ed. 923, in this lan- 
guage, viz. : ■ 

"By a mortgage of Personal property, dlfferlng In this respect from a 
pledge, it is not merely the possession or a spécial property that passes ; but, 
both at law and In equity, the whole title Is transferred to the mortgagee, as 
security for the debt, subject only to be defeated by performance of the con- 
dition, or by rédemption oh blll in èquity within a reasonable time ; and the 
right of possession, w-hen there is no express stipulation to the contrary, goçs 
with the right of property." i 

And that this is the gênerai ruiç is stated in Jones on Chattel Mort- 
gages, § 703. ït follows that thè decree in the North Carolina case 
was a judicial déclaration of a pré-existing right. 

[2] From the breach of the condition of the mortgage in this in- 
stance, itresulted that the plaintifï became the légal owner of the en- 
gine previoùs to the commencement of the foreclosure action in North 
Carolina on October 10, 1903, which ownership, thus acquired, was 
judicially establiëhed by the judgrrient in that case. That record thus 
becamè the muniment of the plaintifï's title and was clearly admissi- 
ble as testimony in support of its claim for the recovery of the engine. 
If this be not so, it would follow that the ownership thus acquired 
and confirmed could not be shown at ail outside of North Carolina 
in any litigation with a creditor of the Catalouchee Company who 
might attach the engine as the property of that company after its title 
had passed to the plaintifï. The attachment of Borches & Co. was 
agâinst the property of the Catalouchee Company, but in fact was 
levied, not upon its property, but upon that of the plaintifï, and yet, 
when the plaintiff sued for the possession of the property thus taken, 
it was not permitted at the trial to introduce the record which clearly 
established its right thereto. If the légal title to the engine had passed 
to the plaintifï before the fîling of the bill in the North Carolina case, 
it was wholly immaterial that such title passed in North Carolina, in- 
stead of Tennessee. The passage of the title was efïective wherever 
it took place. If it passed at ail, the creditors of the previoùs owner, 
the Catalouchee Company, hïid no right thereafter to seize it as the 
property of their debtor, and the seizure neîther divested the plaintifï's 
title nor conferred any right upon Borches & Co. Some stress is laid 
upon the fact that the engine was actually in Tennessee when the 
North Carolina suit was bi'ought, and it is claimed, for that reason, 
that the Circuit Court of the United States did not acquire jurisdic- 
tion over the engine. We hâve no doubt that the situs of this pièce, 
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of property was in North Carolinà. We th'mk that situs was not 
changed by the casual trips the engine made into Tennessee when it 
was being used in hauling the freight of the Catalouchee Company 
f rom North Carolinà across the Tennessee state Une. There was no 
intention that the engine should remain in Tennessee, but the inten- 
tion was that it should, in regular course, return to North. Carolinà 
where it was owned. We think it is inadmissible to hold that tjie situs 
of Personal property can be changed in that way. Great confusion 
might resuit from any other rule as applied to property along the 
borders of our varions states. The situs of personal property is or- 
djnarily in the state of the domicile of its owner. If not there, it is 
in a state where it is so permanently located as to become part of the 
mass of the property there. Situs is not acquired nor fixed by mère 
tempo rary présence in or passage through another state. In consid- 
ering this phase of the case, we may discern quite instructive analogy 
and illustration in what the Suprême Court.said in Louisville, etc.. 
Ferry Co. v. Kentucky, 188 U. S..396, 23 Sup. Ct. 463, 47 L. Ed. 513, 
where, after discussing many previous cases, it was remarked that it 
had theretofore been held in Hays v. Pacific S. S. Co., 17 How. 599, 
15 L. Ed. 254: 

"That certain steamers engagea In interstate commerce were not sùbjeet 
to taxation In a state where they might be temporarily when prosecuting their 
business, but were taxable at their home port, whlch was their situs, and 
where they belonged, the court saying: 'We are satlsfled that the state of 
Callfornia hàd no jurlsdlction over thèse vessels for the purpose of taxation. 
They were not, properly, abiding withln Its limits, so as ta become incorpo^ 
rated wltU the other Personal property of the state. They were there but 
temporarily engaged in lawful trade and commerce, with their situs at the 
home port, where the vessels belonged, and where the owners were liable to 
be taxed for the capital invested, and where the taxes had been paid.' " 

The situs of this pièce of property being in North Carolinà, the 
court there had jurisdiction over it as being embraced in the mort- 
gage. This jurisdiction was not destroyed when the engine, being tem- 
porarily out of that state for purposes of interstate commerce, was 
wrongfully seized as the property of another to whom it did not be- 
long. 

[3] We come now to the considération of the second reason for the 
conclusion that the ruling of the trial court was erroneous. When the 
holder of the légal title to property or the mortgagee thereof is made a 
party to an action concerning it, when such action is not collusive 
and is diligehtly prosecuted to a final judgraent, the gênerai doctrine 
is that a purchaser, a mortgagee, or an attaching creditor whose rights 
or liens are acquired pendente lite takes subject to the détermination 
of the pending suit, and cannot relitigate the rights settled by the judg- 
ment thereitti It is aîso the gênerai riile that the judgment rendered 
in the pending suit relates back to the date of its commencement. 
The manifest object and purpose ot the North Carolinà casç was to 
obtain a strict foreclosure of the mortgage by a judgment of the 
court to theeffect that, when the breach of the condition occurred, the 
legâl title^ to the mortgaged property passed at once to the mortgagee. 
The judgmeiit i» thç. case went acçprtlingly on July 12, 1904. The 
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reSult was the extinguishment of the mortgagor's equity of rédemp- 
tion and the confirmation of the title of the plaintiff as of the lOth of 
October, 1903, the date of bringing the suit, if, indeed, it was not as 
of the previous date when the breach of the condition of the mortgage 
occurred. That suit, it is true, was pending in North CaroHna when 
the attachment lien was created. But the situs of the engine was then 
in North Carolina, and there it remained. Can the accidentai circum- 
stances that, when the North Carolina foreclosure suit was begun, the 
engine was in Tennessee, whither it had been sent on one of its reg- 
ular journeys across the North Carolina state line, defeat the effect of 
the pendency of the suit to enforce it? We think not. In Story's 
Equity (13th Ed.) § 406, the gênerai doctrine is thus stated : 

"Ordinarlly It Is true that the decree of a court binds only the parties and 
thelr privies in représentation or estate. But he who purchases during the 
pendency of a suit is held bound by the decree that may be made agalnst the 
person from whom he dérives title. The litigatlng parties are exempted from 
taking any notice of the title so acqulred, and such purchaser need not be 
made a party to the suit. Where there Is a real and fàir purchase wlthout 
any notice, the rule may operate very hardly. But it Is a ruie founded upon 
a great public pollcy ; for otherwise aliénations made during a suit might de- 
feat Its whole purpose, and there would be no end to lltigation. And hence 
arlses the maxlm, 'pendente llte, nihil Innovetur,' the efCect of which is, not 
to annul the conveyance, but only to render it subservient to the rights of 
the parties In the lltigation. As to the rights of thèse parties, the convey- 
ance is treated as if it never had any existence, and it does not vary them." 

The same views are clearly expressed in Bennet on Lis Pendens pp. 
86-90. The authorities also seem to agrée, for obvious reasons, that 
in applying the lis pendens doctrine an attaching creditor cannot stand 
on a better footing than that ôf an innocent purchaser for value. In 
the case of Fletcher v. Ferrel, 9 Dana, 372, 35 Am. Dec. 143, the 
Court of Appeals of Kentucky dealt with questions very closely re- 
lated to those involved in this case, and, speaking through Judge 
Ewing, among other things, said : 

"Whatevér may be the doctrine applicable to purchases made In, and by 
cltizens of, a distinct and Independent nation, from that in which the suit 
is dependlng, we cannot dorubt that within thèse United States purchases In 
one state pending a suit in another miist be treated as pendente lite purchases, 
and subject to the rule applicable to such purchases." 

We hâve been able to find no case in which the Suprême Court 
ruled upon the applicability of the lis pendens doctrine to personal 
property (other than negotiable paper and articles of ordinary com- 
merce, as to which ail the authorities seem to agrée), but the sub- 
ject of litigation in the Kentucky case was another kind of personal 
property, viz., slaves. Nevertheless the lis pendens doctrine was ap- 
plied. 

In Carr v. Lewis Coal Co., 15 Mo. App. 551, in the course of an 
elaborate and interesting opinion, the St. Louis Court of Appeals said: 

"In Murray v. Lylburn, 2 Johns. Gh. [N. ï.] 441, Chancellor Kent doubts 
whether the doctrine ought to be carried so far as to affect sales of movable 
property, such as horses, cattle, and grain, and Judge Bradley in County of 
Warren v. Marcy [97 U. S. 106, 24 L. Ed. 977] supra, says that the doctrine 
Is applicable to personalty, with the two exceptions of negotiable paper, and 
articles of ordinary commerce sold In the usual way. In New Hampshire, 
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however, the courts refuse to apply the doctrine to personalty (Chase v. 
Searles, 45 N. H. 511) ; whllst in Mississippi, on tlie other hand, it is said 
that the doctrine at this day applles with equal force to contracts in regard 
to personalty and those concernùig real estate. McCutchen v. Miller, 31 Miss. 
65. In Pennsylvanla the doctrine is applled to nonnegotiable securltles. Dia- 
mond V. Lawrence Co., ST Pa. 353, 78 Am. Dec. 429. 

"So far as the reasons on whlch the rule Itself is based go, they seem to 
apply with equal force to Personal property and real estate. The doctrine is 
an équitable one ; but In law the same effect is produced by the rule that the 
purchaser takes only the title of his vendor. Bvery man is supposed ta be 
attentive to what passes In the superior courts of the soverelgnty where he 
résides, and some courts hâve based the doctrine upon the theory of notice. 
But it would seem that the doctrine really rests upon the publie policy which 
does not allow lltigating parties to glve to others, pending the litigation, rights 
to the property in dispute, so as to préjudice the opposite party. » * * 

•'We thlnk that both reason and authorlty are for the conclusion that the 
doctrine of lis peudens is to be applled to Personal property of the character 
in question in the présent case, which is not an article of ordinary commerce, 
as are cattle and grain." 

And it would seem reasonable that this doctrine should be appHed 
in a case where, as hère, the property is a distinct article not kept 
for sale as merchandise. In such case the reasons sometimes urged 
against the inclusion of personal property under the doctrine of lis 
pendens do not exist, and we hâve reached the conclusion that the 
dévolution of the légal title upon the breach of the condition of the 
mortgage and the pendency of the North Carolina suit at the time the 
Borches suit was begun, alike extinguished and annulled the attach- 
ment lien acquired in the latter, eo instanti the judgment in the North 
Carolina case was rendered. 

It results that it was erroneous to exclude the record in the North 
Carolina case as évidence in support of the title of the plaintiff. We 
think it was clearly admissible for that purpose. To hold otherwise 
and affirm the judgment of the court below obviously would destroy 
the plaintifï's rights under the mortgage and make paramount those 
acquired long subsequently by the levy of the attachment, ail beçause 
the mortgaged engine in doing the work for which it was designed, 
and in the regular course of that work from day to day passed out 
of one of the states of the Union into another which adjoined it. 
We think the rights of a mortgagee of such property should not be 
so easily taken from him. 

It is, however, contended by the défendant that it is not shown by 
the record in the North Carolina case that the engine was actually 
embraced in the mortgage enforced in that case either as property ex- 
isting when the mortgage was made or as property acquired there- 
after and coming within the terms of that instrument. It is true that 
the averments of the bill are expressed in somewhat gênerai terms. 
The engine in question is not particularly described by name either in 
the bill or in the mortgage agreement. The latter describes the per- 
sonal property in this language, namely: 

"Fourth. The party of the second part agrées that, in the event of their 
failure to comply with the provisions of this contract, then ail the property, 
both real and personal, belonglng to the sald party of the second part and 
situate upon the sald land or useti in the development of the same, shall be- 
eome and be the property of the party of the first part, and the party of the 
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éfecôôd plirt Wittll not rénove any of salâ plant or e(iulpment, except through 
toa by the- consent of the' party of the flrst part, and party of the second part 
iigteèiS that au equiptnent aiid Impfovements that they put on the property 
éhkll bè fïee and «lear of ail iticumbrances." 

By the decree in the N'orth Carolina case it is "ordered, adjudged 
and décreèd that the défendant, the Catalouchee Company, do f rom 
hencefortlî Stand absolutely debarred and foreclosed of and from ail 
rights, ,titïe, interest, estate, and equity of rédemption of and in the 
fûUowihg described land ^id premises, to wit," and, after specifically 
describing the lands, it ptttceeds : ■ 

, "Tpgèther with ail and slngular the mllls, machlnery, raiiroad tracU, rolling 
stock, and equlpnaent used in connection wlth said raiiroad, and ail other Im- 
pro^ements and flstures attacbed to or locatéd or standing uRon said tracts 
of land or ^her pf tljem; and a^U the rlghts of way whlch havé been acquired 
by the i said défendant, the Catalouchee iConipany, over and upon the land 
of any pérsôn or persans whàtsoever, tdgèther with the raiiroad track and 
the privilèges and appurtenances thereunto belonging, or In any wise apper- 
taini?ig; b;1ii1ç'Ji, bas been constr^ted by the eaid défendant, and running from 
thé iriouth oî-Blg Creek ,up to ind upon the lands herétoforè described, said 
râllroàd traCk being In Its entfi^ length about 4% miles. 

"A'tid It 18 fturther ordered, adjudged, and decreed that the said North Caro- 
;ll|nâ -I/and fji LUmh^r Company Is the o*ner in fee simple and eatitled to Im- 
, médiate ppçsesslonof ail orf said tracts of land and the machlnery and im- 
provemeDtsabove' described, frèé from fend divested Of any clairets or liens 
Ofthe détendant, thè Catalouchee Company, for or on account 6f or by reason 
of Its ooûtract of purchase ïtom the said North Carolina Land & Lumber 
Company or ;other'ïyIe(e or fOr Any, amouut which the Catalouchee Company 
maj bave pald under the terms and provisions of said contract," 

After a most careful considération we are of opinion that the en- 
tire reçoi-d in the North Carolina case, as distinguished frorti the 
judgment àlone, sufficiently shows that the engine was embraced in 
thé ihortçàge, and that the title thereto passed to the plaîritiff as we 
hâve indicàted; The reèord was therefore compétent as évidence 
in behalf of the plaintiff in the deraigftment of its title. 
. We nëèd not notice the bther errors assigned because they may 
-flOt arise M ânOther triai. 

But îôi^ the error indicàted thé îudgment must be reversed, with 
èbsts, and, upon the return of the Case, a new trial must be awarded, 
and further proceedings taken ia accordanée with law and the prin- 
ciples announced in this opinion. 
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:■''•';_'• . . :;.'.! : : No.'=19.- 

FanscrripAi, AND ASeNt (i 174*)^Ëaïifica:tion o* Agent'S Aots— ^Questions 

In an action agalnst a coriJoratlpn on a floBtraçt made by an agep^ 

. ..which défendant. denied having authoi-ized or ratlfled, proofs adduced by 

"pmïntiff.' glîO'Wf'irig -a contract, i-ecëipt by défendant of goods delivered 

thereunder tO'tbè value of. $12,000, and payment thereïor, and refusai by 

défendant to feçelVe furthet shipments, made out a prima facie case,' the 

'*f'0^ath$1^ ca$e« Bée Èaue t$ûa>iQ & S humbsbIh Dec. & Am. Dlga. 1907 to date. & Rep'r Ini}e^a8 
t Motion for rehearlng denied October 9, ISljU 
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évidence being such that the authorlty of the agent to make the contract 
and its ratification by défendant mlght be inferred therefrom; and 
whether such prima fade case was overcome by évidence adduced by de- 
fendant was a question for the jury, and not for the court to détermine 
as a matter of law. 

[Ed. Note.— For other cases, see Principal and Agent, Cent. Dig. 8 725 ; 
Dec. Wg. § 174.«] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by the Goodwin Manufacturing Company against the 
Edison Phonograph Works. Judgment for plaintiff, and défendant 
brings error. Affirmed. 

McCarter & English, for plaintiff in error. 

CoUins & Corbin (Gilbert Collins and Edward S. Robert, of coun- 
sel), for défendant in error. 

Befor€ BUFFINGTON and LANNING, Circuit Judges, and 
YOUNG, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the Goodwin 
Manufacturing Company, a citizen of Missouri, brought suit against 
the Edison Phonograph Works, a citizen of New Jersey, to recover 
damages for breach of contract. The case was tried and a verdict 
rendered in favor of the plaintiff. On entry of judgment thereon 
against the défendant, it sued out this writ. The question involved is 
whether the court erred in refusing to give the jury binding instruc- 
tions for the défendant. 

We hâve had the benefit of a niost thorough discussion of the évi- 
dence by counsel, and it has undergone the subséquent careful ex- 
amination by the several members of this court. They ail unité in 
the conclusion that the learned judge would hâve erred had he with- 
drawn this case from the jury; for even where the facts are undis- 
puted, but are of such a nature that reasonable men can fairly draw 
différent inferences therefrom, the law makes the jury, and not the 
judge, the agency to détermine what inference shall be drawn. The 
facts in the présent case make it peculiarly one for the application of 
that rule. Without undertaking to recite the entire facts we content 
ourselves with referring only to sufîicient to justify the conclusion 
that the case was one for submission to a jury. 

The contract for the breach of which this suit was brought was 
as follows: 

"St Louis, Mo., May 17, 1907. 

"Goodwin Manufacturing Co., 3332 Choteau Ave., St. Louis, Mo. — Gentle- 
men: Followlng a contract at présent In existence, we would ask you to 
tiegin on October 8, 1907, to supply us with two car loads of your usual hlgh- 
grade stearlc acid every ten days, for two years or twenty-four months from 
above date. The governlng feature shall be 7 cents per pound above the price 
of (prime New York" tallow in tierces or barrels) f. o. b, Orange, N. J. The 
paying conditions shall be net cash upon recelpt of invoice and shlpplng doc- 
uments. The market priée of tallow shall be determlned by Stillwell & Glad- 
dîng, of New York City, the flrst business day ' of every month, and that 
price shall be the basls to govern shipments of stearic acid from your plant 

'•For otber cases See eame topic & 9 numbeb in Dec. & Am. Dlgs. 190T io date, & Rep'r Inâexea 
191 F.— 36 
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for the ensulng month. Should you not be able to dellver the stearic acid, 
owing to Ares, accidents, strikes, or contlngeneies beyond your control, tWs 
contract shall be temporarlly suspended untll your plant can be In opération 
agaln, and tben the stearic acid due on the unfllled tlme of contract shall be 
supplied. 

"Yoars truiy, Edison Phono. Works, 

"[Signed] J. H. Moran, Purchasing Agent 
"Accepted: 

"Goodwln Mfg. Co., 

"Geo. F. Tower, Jr., Près. 
"Attestt 

"Minnie O. Turner." 

The Edison Company was engaged in makîng phonograph records. 
Stearic acid is a basic substance in such records, and at the date of 
this contract the Edison Company was using about 90,000 pounds per 
week. This contract was, therefore, for about one-third of its con- 
templated needs. About the tinje.the contract was made the Edison 
Company became apprehensive about obtaining a supply of stearic 
acid. There were only four or five makers of it in the country, the 
output of some of them had not proved reliable, and a f ailure to ob- 
tain a supply would necessitate' a shutting down of work by the Edi- 
son Company. The Goodwin Company had for some time been fur- 
nishing stearic acid to the Edïson which had proved satisf actory, and 
were also then under contract, dated April 24, 1907, which provided 
for furnishing 20 car loads. It further appears that by some process 
peculiar to themselves the Goodwin Company was able to manufac- 
ture such acid through the summer months, which fact enabled them 
to keep up a constant supply. In this very serious state of affaira Mr. 
Gilmore, the gênerai manager, and Mr. Moran, the purchasing agent, 
respectively, of the company conferred and as a resuit Moran went to 
St. Louis where the Goodwin Company operated, to see what could 
be done, while Gilmore went to Europe on business of the company, 
which kept him there until the fall. On May 3d Moran wrote the 
Goodwin Company requesting shipment of some acid, and saying: 

"We earnestly trust you will be able to folio w it up with regular weekly 
shipnients untll our présent reflulsition Is completed." 

Stating /he would call on them at St. Louis on May 13th or 14th, 

he added : 

"I am very anxious to look over your plant, particularly that portion which 
enables you to make stearic acid in warm weather." 

On May 15th the Goodwin Company wrote the Edison Company 
a letter, which was received by the latter in Moran's absence, and 
which called attention to Moran's visit and its gênerai purpose, as 
foUows: 

"We had the pleasure of a call from your Mr. J. H. Moran, and who is stlU 
in the-elty. We hâve discussed présent and future stearic acid business wlth 
your company, and trust we may continue our pleasant business without in- 
terruption." 

Following this the contract in suit was negotiated and execnted in 
duplicate by Moran and the président of the Goodwin Company on 
May 17, 1907. It will be noted that Moran by this contract did not 
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commit his company for two years to a fixed price, but agreed that the 
price should follow that of the tallow market, tallow being the ingrédi- 
ent which fixed the price of stearic acid. By this contract he secured 
for his company at future market price and of assured quality about 
one-third of their contemplated consumption. This contract was, 
under then existing conditions, so clearly for the advantage of the 
Edison Company in its contemplated opérations that reasonable men 
might infer that in a large manufacturing concern's course of business 
its purchasing agent was impliedly authorized to make it. As the 
fulfillment of this contract by the Goodwin Company necessitated 
the use of their entire stearic acid facilities at St. Louis and involved 
further outlays at New Orléans, Mr. Tower requested Mr. Moran 
on his return home to hâve his company confirm the contract. On 
May 23d the Goodwin Company received a telegram, dated Orange, N. 
J., signed Edison Phonograph Works, saying, "Mailed réquisitions 
to-day covering contract made seventeenth inst. between Tower and 
Moran," which was followed by a réquisition of that date. No. 
12,58p, for "2 car loads of stearic acid every 10 days for 2 years 
from Oct. 8, 1907; ail terms in accordance with contract entered 
into on the 17th inst. between Mr. Tower and our Mr. Moran," and 
signed "Edison Phonograph Works, per W. E. Gilmore, F. E., Gen- 
eral Manager." 

The dépression of business that followed the making of this con- 
tract delayed the fulfilling of the contract of April 23, 1907, No. 
12,085, until the spring of 1908. On April 3, 1908, the Goodwin 
Company began shipping and invoicing under réquisition No. 12,580 
covering the contract in suit. Shipments and invoices by that number, 
12,580, were made on April 3, 1908, $3,870.57; April 27, 1908, $3,- 
991.54; and May 28, 1908, $3,842.20— and the goods were billed at 
a higher price than under réquisition No. 12,085. Thèse shipments 
were paid for by voucher checks approved and signed by gênerai 
executive officers. Réquisitions under the contract not coming 
to the Goodwin Company for further shipments, the correspondence 
shows the Goodwin Company began to complain, and on July 7, 1908, 
the Edison Company, in a letter signed by Moran, wrote : 

•'We regret very much that we are agaln compelled to advlse you that we 
cannot use any stearic acid at the présent tlrne. We hâve stopped shipments 
from ail sources, and do not know when we will he able to hâve them re- 
sumed. We regret that you hâve a car made up, but must ask you to hold 
it until our stock is reduced. Our requirements are practically nothlng, and 
we hâve upwards of 125 tons in stock. Of course, a year ago this quantity 
would appear insigniflcant, but présent conditions make it look prodigious. 
iWe will keep you informed as to the phases of business, and hope that in the 
very near future we will be able to report that it has an upward tendency." 

On September 24th the Goodwin Company wrote as follows : 

"We are very much dissatlsfled wlth the condition of affairs relative to our 
contract with you for supplying you with stearic acid. When we made this 
contract with your Mr. SÎoran, we went to considérable expense In equipping 
our plant, so as to get the stearic acid out as you wlshed, and we hâve not 
shipped a half âozen cars since that tiiue, on contract made over a year 
ago, • • ♦" 
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This lètter brought ôut froûi the Edison Company tKestatement tHe 
Company had never known of the contrâct in suit, that Moran had 
not informed the company of it, and. that it had never been ratified 
tiy any ofEcer thereof. It subsequently appeared that the name of the 
Edison Company to the telegram of ratification had been signed by 
Morân, and the réquisition No. 12,580 had not been signed by Gil- 
more, who was in Europe at the time, but was signed and initial ed 
"F. E." by a clerk named Evans, by directions of Moran. Of ail thèse 
façts the Goodwin Company had no knowledge. To avoid apparent 
ratification ,by the acceptance and payment of $11,704.51 of invoiccs 
under réquisition No. 12,580, the Edison Company averred that the 
invoices wére not received and paid for under réquisition No. 12,580, 
but were mistakenly accepted under No. 12,085, to which it was re- 
pîied that such could not hâve been the case, becaUse the invoices in 
question under No. 12,580 were at a higher pïice than No. 12,085 
provided for, and that the summary of indorsements on the latter 
invoice showed it had already been fiUed before the invoices on No. 
12,580 were received. 

Now, it seems to us clear that the proofs adduced by the plaintiflf 
showing a contrâct, ratification by receipt and payment of substan- 
tially $"12,000 ot goodg délivered undér such contrâct, and a refusai 
by the défendant to receive further shipments, made out a prima facie 
case, which entitled the plaintifï to go to the jury; and where a prima 
facie case is made out and a défendant adduces proofto overcome it, 
the questiop whether it has overcome it is for the jury. Under thèse 
proofs 1;bere certainly was évidence from which a jury could infer 
authority on, the part of Moran to make this contrâct, and from which 
they could infer the company had ratified it. The évidence was not 
such that but one inf erence could be drawn theref rom, and upon such 
inference the court could as a matter of law hold the défendant was 
not answer^ble on the contrâct. The authorities are abundant that 
the duty to submit is imperative in such cases. Thus in Baltimore v. 
Mackey, 157 U. S. 83, 15 Sup. Ct. 494, 39 L. Ed. 624, it is said : 

"It need only be sald that the case was one peculiarly for the jury under 
proper instruetlons. Thére was no reasonable or proper Inference from the 
évidence, as a màtter of law, that would hâve justifled the wlthdrawal of the 
case from the jiiry," 

And in Texas Co. V. Cox, 145 U. S. 606, 12 Sup. Ct. 909, 36 L. 
Ed.829: 

"The case sbould not hâve been wlthdrawn from the jury, unless the con- 
clusion followed, aa a matter of law, that no recovery could be had upon any 
view which couJd be properly taken of the facts the évidence tended to es- 
tabllsh." 

Other than its action in constituting and holding out to the public of 
Mr. Moran ag its purchasing agent, there was- no proof of any action 
of the company through resolution pf jts board authorizing such pur- 
chasing, ag^P^»; or, indeed, any one else, to purchase its manufacturing 
supplies, ,The purchases of stearic acid from the Goodwin Company 
had theretofore been made by Moran. The latter and Gilmore were 
the ortly offiéîàls of the company who consùltêd aboiit the supply of 
stearic acid, and while there is no évidence that any express authority 
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was conferred on Moran to contract for a supply thereof from the 
Goodwin Company, yet in view of the fact that the Edison Company 
was gravely concerned as to obtaining à supply, that Gilmore and 
Moran were the only ones who consulted about it, that Gihnore was 
just leaving for Europe for an absence which extended over several 
months, that he left no directions with Moran to consult with any one 
about such supply in his absence, and in view of the fact that Moran 
was given the title of purchasing agent, and as such he had contracted 
with the plaintiffs before, and indeed, the company was now taking a 
several months' supply contracted for by Moran, it would seem the 
jury had before it facts from which they would infer that Moran had 
authority to purchase. For ten years he had acted as purchasing 
agent, and during that time he alone had purchased ail the raw ma- 
terial used in the business. Indeed, it was not unreasonable for a 
jury to say, if Moran was not the purchasing agent of the company, 
why was he given that title? If he was not the agent to purchase, 
what was he agent to do? And ifhe was not authorized to purchase, 
who Was ? for the directors had expressly authorized no one to do so. 
. At any rate the facts were such that the jury was the tribunal to 
make the inference, for certain it is that under such facts no court 
would be justified in saying as a matter of law that a purchasing agent 
had no authority to purchase a partial supply of an essential, basic 
élément of manufacture, where the purchase was made in entire good 
faith, and in a way that automatically fixed the price and covered 
such a proportionate supply in time and quantity as it was not unrea- 
sonable for a gênerai purchasing agent to providently provide for. 
Indeed, one cannot read this évidence without being impressed with 
the conviction that, had the times and business continued as prosper- 
ous as they were when this contract was made, there would hâve been 
no effort on the part of the défendant company to avoid it, and if they 
had taken that stand there could hâve been no escape from its obliga- 
tion by the Goodwin Company. The case was patiently heard by a 
painstaking trial judge, and after a careful study of the whole évi- 
dence, and of ail the numerous questions raised, we are firm in our 
conviction the facts are such as compelled its submission to the jury, 
and the évidence of damage warranted the amount found. 

Our conclusion is in accord with the views of the trial judge, who, 
in an opinion denying a new trial, aptiy said : 

, " * * * The main contentions on behalf of the défendant are that the 
case should hâve been wlthdrawn from the Jury; In other words, that the 
évidence submltted by the iJlaintlff was Insufflaient, in any of the several as- 
pects inentioned In défendant'» brief, to entltle the plalntiff to a verdict, or, 
again, if there were sufflcient évidence for that purpose, that the verdict is 
excessive. Thèse considérations dp not, however, commend themselves to my 
jodgment. I am still convlnced that the case was one for the Jury, and that 
it was for them, and not for the court, to say whether or not, under thé évi- 
dence, the défendant was obllgated to respond to the plaintiff lu damages. 
The verdict coinpels and has my approval." 

The judgment below will therefore be affirmed. 
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KEAL BSTATE TRUST CO, OP PHILADELPHIA T. WASHINGTON, 
A. & MT. V. RY. CO. 

(Circuit Court of Appeals, Thlrd Circuit. February 21, 1911. Rehearing 

Denled May 15, 1911.) 

No. 12, October Term, 1910. 

1. Banks and Banking (§ 315*) — TfitJST Companibs— Officebs— Fraud. 

Under the rule that, wliere one of two innocent persons must suffer 
through the fraud of another, the loss must fall on hlm by whose act 
or omission the wrongdoer has been enabled to commit the fraud, plaln- 
tlff Company cannot reeover from défendant trust company bonds of 
plaintlfî, whlch its trustée, also defendant's président, fraudulently used 
.for his own benefit as collatéral for flctltious loans, where other officers 
of plaintlff negligently failed to see that the bonds were destroyed ; they 
havlng been paid. 

[Ed. Note.— For other cases, see Banks and Banking, Dec. Dlg. § 315.*) 

2. Banks and Banking (§ 116*) — Oitticebs— Feaudulent Acts— Liability 

OF Bank. 

A bank has no constructive notice of fraudulent acts by an ofBcer, 
whlch he would not naturally disclose to it. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 
282-287; Dec. Dlg. § 116.*] 

3.' Banks and Banking (§ 315*) — Teust Companies— Feaud of Président- 
Notice. 

Knowledge of fraud of a trust company's président In deposltlng bonds 
of another as collatéral under flctltious loans l'or his own benefit is not 
imputable to the company. 

[Ed. Note.— For other cases, see Banks and Banking, Dec. Dig. § 315.*1 

4. Banks and Banking (§ 315*) — Tbust Companies— Fbaud of Peesident— 
Liability. 

Défendant trust company cannot claim, as agalnst the mortgagor, bonds, 
whlch it held as trustée, and whlch its président, who was also an offl- 
cer lu the mortgagor company, fraudulently pledged to défendant, after 
the mortgage was satisfled, as collatéral for flctltious loans ; défendant 
belng bound'to keep the bonds safely for mortgagor. 

[Ed. Note.— For other cases, see Banks and Baiiklng, Dec Dig. § 315.*} 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Bill by the Washington, Alexandria & Mt. Vernon Railway Com- 
pany against the Real Estate Trust Company of Philadelphia. From 
a decree of the United States Circuit Court for the Eastern District 
of Pennsylvania (177 Fed. 306), défendant appeals. Partly affirmed, 
and partly reversed. 

George H. Earle, Jr. (Joseph De F. Junkin and John G. Johnson, 
of counsel), for appellant. 

W. B. Bodine, Jr., G. W. Pepper, and Moore, Barbour & Keith, 
for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Washing- 
ton, Alexandria & Mt. Vernon Railway Company, a corporation of 

>For other cases see same tupic & 9 nvmbes tn Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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the State of Virginia, hereinafter called the "Railway," filed a bill in 
equity against the Real Estate Trust Company of Philadelphia, a cor- 
poration of Pennsylvania, hereinafter called the "Trust Company," to 
enjoin it from enforcing, and to compel delivery by it to complainant 
of, 96 mortgage bonds of the latter company„ of $500 each, dated 
July 1, 1892, and issued under a mortgage of that date, given by the 
Railway to Frank K. Hippie and James W. Schwartz, trustées. The 
bill prayed the same relief with référence to 50 mortgage bonds, of 
$1,000 each, dated August 1, 1895, and given under a mortgage of 
that date by the Railway to the Trust Company as trustée. On final 
hearing the court below, in an opinion wherein the facts of the case 
are set forth in extenso and reported at 177 Fed. 306, held the Rail- 
way was entitled to the relief prayed for. From a decree so adjudg- 
ing the Trust Company appealed to this court. After argument and a 
careful study of ail the proofs, we hâve reached the conclusion the 
court below was right in granting the relief prayed for as to the 50 
$1,000 bonds, but was in errer in granting the relief prayed for as 
to the 96 $500 bonds. Turning first to the questions arising over the 
latter bonds, it seems that both the Railway and the Trust Company 
were innocent victims of the dishonesty of Hippie, and the case turns 
upon the question upon which of them shall the loss fall? In such 
case the law has established the broad, équitable rule that: 

"Where one of two Innocent persons must sufEer by reason of the fraud or 
deceit of another, the loss should fall upon him by whose act or omission the 
wrongdoer has been enaWed to commit the fraud." O'Connor v. Clark, 170 
Pa. 321, 32 Atl. 1030, 29 L. R. A. 607. 

And to the same effect is Pennsylvania Railroad's Appeal, 86 Pa. 
84, wherein it is said : 

"Where one of two parties, who are equally Innocent of actual fraud, must 
lose, it is the suggestion of common sensé, as well as equity, that the one 
whose mlsplaced confidence in an agent or attorney has been the cause of 
the loss shall not throw It on the other. As Judge King has well expressed 
this prliiclple In Bank of Kentucky v. Schuylkill Bank, 1 Parsons' Equity 
Rep. 248: 'The true doctrine on this subject Is that, where one of two inno- 
cent persons Is to suffer from the tortious act of a third, he who gave the 
aggressor the means of doing the wrong must alone bear the conséquences of 
the act.' " 

Now in the case before us the Trust Company, on November 20, 
1902, by its check of even date for $65,000, loaned that sum on a 
note of J. W. Schwartz. This was in reality a loan obtained by Hip- 
pie for himself. The Trust Company received from Hippie, as col- 
latéral therefor, inter alia, the 96 bonds hère involved. Ail of said 
bonds had been paid or retired by the Railway, and were in the hands 
of its trustées for cancellation. On August 24, 1895, the said two 
trustées. Hippie and Schwartz, joined in an acknowledgment of satis- 
faction of said mortgage, which was duly recorded. Shortly there- 
after, Schwartz, one of the trustées, who had in his possession $152,- 
000 of the bonds, burned them. Hippie, the other trustée, who then 
had the other $48,000 in his hands for retirement, did not destroy 
them, and continued to retain them from 1895 until 1902. During 
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!t}i^t;|)W0<J Schwarta, his cotrustee, made no inquiry or took no steps 
to -see that thèse bonds were destroyed. He says: 

"I ûo not recall «ver asktng hlm positirely antî deflnitelS^ wliether he dld 
or dld Bot canoel them ; but I assumed, I presiime, that he would do just as 
I did. !* * * I ought to hâve done It, but I did not. It was simply a 
f allure to do It." 

It subsequently transpîred that Hippie, who was président of the 
Trust Company, had looted it by concealed ioans, and on the discov- 
ery thereof committed suicide. From the f acts in this case it is clear 
that while Hippie was président of the Trust Company, from 1895 
to 190a, his custody of the bonds in question during that time was as 
the agent or représentative of the Railway, The latter was, through a 
subsidip-ry construction company, engaged in building a street rail- 
way in Virginia. Hipple> in addition to acting with Schwartz as trus- 
tée in the Railway's 1893 mortgage, was, with Schwartz, financing the 
Railway, to the extent of practically conducting ail its financial affairs. 
He was a stockholder, director, assistant treasurer, and secretary of 
the Railway also. The 96 bonds in question had originally been 
pledged to the Trust Company for aaother loan, but, this was paid. 
It is çlear that the Trust Company wais in no way: r«sponsible there- 
after fpr thèse bonds. îf Hippie had wrongf ully used them, by pledg- 
ing them to some other bank for a personal loan, it is quite clear that 
the Real Estate Trust Company would not hâve been responsible to 
the Ràïl#ay for such wrongf ul act. Furthermore, it is equally clear 
ithat; Hippie, in fraudulently pledging thèse bonds to his own trust 
company for his own personal account^ does not charge the Trust 
Company with knowledge that the bonds were in effect retired and the 
niortgage saïi'Sfied. The principle is well established (Lilly v. Ham- 
ilton Bank, 178 Fed. 53, 103 C. C. A. 1) that a bank is not construc- 
tively visited with notice of f rauduknt acts which its officer would not 
naturally disclose to it. Hippie, then, being the agent of the Railway 
and havîng thèse bonds in his custody, as its mortgage trustée, has 
the Railway been guilty of any act or omission by means whereof 
Hippie was enabled to commit the fraud? 

Assuredly we think it has. He and Schwartz wère the trustées of 
the Railway's mortgage. They were also directôrs and officers thereof, 
and both were its financial agents in carrying on its afifairs. They 
were, by virtue pf their relations, entitled to the custody of its bonds, 
and when the mortgage -came to be satisfied it was the duty of the 
Railway's trustées to destroy thèse bonds, and of its officers to see 
the trustées perfprnied their duty. Indeed, Schwartz, as shown by 
his testimony, admits he was remiss in that respect. He neither saw 
that the bonds^ which he knew his cotrustee held, were burned or can- 
celçd, nor did ne require any proof they had been destroyed. On the 
contrary, both he as the agent of the comipany and the company by 
its other officers failed to take any steps to insure the retiring of the 
bonds, and permitted them for more t'han séven years to he uncanceled 
in the hands of their own agent. Hippie, who, as we hâve seen, oc- 
cupied the position of its trustée, Secretary^ assistant treasurer, and, 
with Schwartz, was its financial agent. It îs therefore clear beyond 
question that the laxness and carelessness of the complainant left in 
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the hands of Hippie a serviceable instrument of fraud, and, indeed, 
one that to a man of his character was almost provocative thereof. 
The rétention of those bonds by the trustée was wrong, and, Hke ail 
wrongs, led to others, and the subséquent hypothecation of them was 
a resuit that was likely to foUow. No trustée would hâve had any 
purpose in retaining them, save a sinister one, and f ailure by the coni- 
plainant to see that the trustées of its mortgage destroyed or canceled 
its retired bonds was in effect providing him with an instrument for 
working fraud on others. And in this transaction the Trust Com- any 
bore the relation of an innocent party, for the knowledge of the iraud 
on the part of Hippie, its président, is not, under the circumstances 
of this case, to be imputed to it. In fraudulently negotiating the 
loan of November 20, 1903, with the Trust Company on the mythical 
paper of J. W. Schwartz, Hippie was acting for himself, and not as 
agent for the Trust Company, and the fault of the complainant made 
that fraud on the Trust Company possible. 

We are therefore of opinion that as to the 96 bonds, of $500 each, 
issued under the mortgage of July 1, 1892, the bill should hâve been 
dismissed hy the court below. 

As to the 50 bonds, of $1,000 each, held by the bank as collatéral for 
the note given by W. H. Whitesides, we are clear the complainant was 
entitled to relief. The complainant, on August 1,. 1895, executed its 
mortgage to the Trust Company, and delivered to such trustée 750 
bonds, of $1,000 each, duly executed by the complainant's officers. At 
the request of the complainant from time to time the Trust Company 
duly certified 700 of said bonds and delivered them to the complain- 
ant Company. The remaining 50 hâve never been called for by the 
complainant, and are still in the Trust Company's possession. To 
the complainant's demand by this bill that it now surrender such bonds 
to it the Trust Company makes answer that Hippie pledged such bonds 
to it as collatéral security for a personal loan he obtained through 
one W. H. Whitsides, on December 23, 1904. We are of opinion that 
this affords no défense to the trustée. Its duty as mortgage trustée 
and custodian of thèse bonds is unquestioned. If it failed to keep 
them securely and subject alone to complainant's order, it violated its 
duty ; and if one of its officers had pledged them to a third person, 
undoubtedly the Trust Company would be responsible to the Railway 
for its breach of duty as trustée in surrendering custody of its bonds. 
And if this be so in the case of a third party, how can the Trust Com- 
pany, by loaning money upon them itself, make its own wrong create 
a right. Obviously its possession of the 50 bonds at ail times was and 
is that of a trustée, and, in the absence of any act of its cestui que trust, 
it cannot change its relation as trustée custodian by any act of its own 
servants. Although Hippie, as we hâve seen, had relations with both 
the Trust Company and the Railway, whereby he was an agent for 
both in certain regards, y et in the custody of thèse 50 bonds and ail 
his acts in relation thereto, he was acting as the agent of the Trust 
Compary, the trustée, and not as the agent of the Railway. The for- 
mer, therefore, must bear the loss caused by his breach of duty. 

As to that portion of the bill the court was right in sustajning the 
bill. 
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O'NEILL V. TITLE GUAEANTY & TEUST CO. 

(Circuit Court of Appeals, Sixtli Circuit. November 7, 1911.. 

No. 2,126. 

Pbincipal and Sueett (§ 117*) — Sttkett for Buildino Oonteactob— Dis- 
CHABGE— Failube of Owneb to Retain Ageeed Percentage of Pbice. 

Dnder a building eontract providing for monthly payments of 90 per 
cent, of the value of the labor and material In place, and tbat the owner 
shall retain the remalnder af tbe price untll completlon and acceptance 
of the building, the measure of value on whlch the partial payments are 
to be estlmated Is the eontract prlce for the completed building, and a 
surety for the contracter, entltled by the terms of his bond in case of 
default by the contractor to the beneflt of ail retained percentages, is dls- 
charged If the owner bas failed to retain at least 10 per cent, of the 
eontract priée. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. §§ 
283-285 ; Dec. Dig. § 117.* 

Discharge of surety on building eontract by change in obligation or duty 
of principal, see note to United States v. Walsh, 52 C. C. A. 427.] 

In Error to the Circuit Court of the United States for the East- 
ern District of Michigan'. 

Action by John G. O'Neill a^ainst the Title Guaranty & Trust 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

John C. Donnelly (Brennan, Donnelly & Van De Mark and Phil- 
lips & Jenks, on the brief), for plaintiff in error. 
Luman W. Goodenough, for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
HOI^LISTER, District Judge. 

WARRINGTON, Circuit Judge. The controversy in this cause 
arises upon a surety bond. It was given to secure the owner, O'Neill, 
against loss through failure of his contractor, Herman, to perform 
a eontract, accoi'ding to drawings and spécifications, for the construc- 
tion of a theater and commercial building in Port Huron, Mich. Suit 
was brought by O'Neill against the guaranty company and Herman, 
but later Herman, under voluntary proceedings in bankruptcy, was 
discharged, and on motion of plaintiff the suit was discontinued as 
to him and an order made that he proceed against the défendant 
guaranty company alone. An instructed verdict was rendered for the 
Company in the court below, and upon the overruling of a motion for 
a new trial the cause was brought hère upon proceedings in error. 

One of the défenses urged is that O'Neill violated the eontract 
by failing to retain from Herman 10 per cent, of the total eontract 
price for the building, and through the overpayment so involved 
discharged the surety. If this défense is Sound, it will not be nec- 
essary to consider any other question presented. 

The building eontract required Herman "to provide ail manner of 
materials and labor, scaffolding, implements, molds, models and 

•For other cases ses same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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cartage of every description for the performance of the several works," 
except only wiring, plumbing, heating, and certain sewers to be fur- 
nished and placed in position by O'Neill, for the sum of $25,500. It 
was further provided: 

" ♦ * * Payments to be made on the flrst day of each month In the fol- 
lowing manner. Nlnety per cent, of the amount of labor and materlal In 
place in sald building, and flfty per cent, of the amount of material on the 
ground, the final payment to be made when the building Is fuUy completed to 
the satisfaction of the architect. ♦ * • " 

The bond in dispute was given by Herman as principal and the 
guaranty company as surety in favor of O'Neill in the pénal sum of 
$10,000, and its conditions required the surety to indemnify the owner 
and hold him harmless from pecuniary loss resulting from the con- 
tractor's breach of any of the provisions of the building contract, and 
limited the surety's liability to a sum not greater than the penalty 
of the bond. Another condition of the bond was that, in case of 
default of-the contracter, the surety should hâve the right to com- 
plète the contract and be subrogated to the rights of the coritractor 
as to "ail deferred payments, retained percentages," etc. The con- 
tractor failed to complète the building and pay the claims of some 
materialmen. 

Payments were made on formai estimâtes in some instances and 
informai estimâtes in others. The total amount paid by O'Neill to 
Herman between November 1, 1905, and May 15, 1906, was either 
$24,393.05 or $24,512.30. The payments were thus in excess of 90 
per cent, of the contract priée stated, no matter which sum is re- 
garded. Does this discharge the surety? 

On March 28, 1906, plaintiff gave notice by letter to défendant that 
the building was nearing completion and that he expected to make 
final payment within two weeks. At that time he had paid ail of 
the sum first above stated except $79.89. In the same notice he also 
stated that there were certain outstanding claims for materials fur- 
nished for the building, amounting to something like $4,000. A stip- 
ulation was filed in the cause later by which it was agreed that the 
amount of recovery to which plaintiff should be entitled, if he could 
recover at ail, was $6,500 with a possible réduction of $440. It is 
apparent that the building was, through causes not distinctly shown, 
suffered to cost nearly $5,000 in excess of the contract price. This 
fact accentuâtes alike the importance of the retained percentage clause 
and the inju^-ious effects of its nonobservance by the owner. 

The interprétation contended for on behalf of plaintiff respecting 
payments is that 90 per cent, of the estimated value of the material 
and labor in the building and 50 per cent, of the value of the material 
on the ground could rigfitfully be paid, however much the sum of such 
values might exceed the price named in the contract. 

Judge Denison, who presided at the trial below, held : 

"The contract and the bond must be construed together. The ordinary, 
normal situation must hâve been in the mlnds of the parties, viz., that the 
contract price would cover the labor and material and some margin of profit 
to the contracter. It Is provided that not more than 90 per cent, of the cost 
ot the labor and material shall be paid immedlately, and that the final pay- 
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itenit sftjilfl, 1)6 helûb^dk, ta part for the bppeflt of the s«rety, and shall not be 
paid uptil ,the sureiy bas hadi notice,, etc. I thlnk the parties contemplate, in 
sucn a èpHtract, that at least 10 per cent, of the contract priée shall be found 
temaiûlHg M the Bnàl paymetit to be 'niade; and that, wHeii the owner haa 
paid, on estimâtes, 90 per cent, of the contract price, he Bhould at least prima 
façie treat the remainder as Oie final pfyment." 

It Vill te observed that the maiti diifèrence between the interpréta- 
tion thus placed by the learned judge upon the contract and that in- 
sisted upon by plaintiflf is that Ûie cotirt looked to the building con- 
tract and the price specified in it for the Hmitation as to total cost, 
whilè I plaintiff in effect strikes that price out altôgether and resorts 
to the value of the mater ial and labor instead. The maxim, "Ut res 
magis vâleàt quam pereat/'ought alone to be a sùifificient answer to 
this iiisistence of plaintiff ; but, in view of his utter disregard of the 
coveiiàht as to retained percentage in case of default of the con- 
tracter, thë further answer renjains that the owner is in no position 
as againSt the surety to claim that the total value of .materials and 
labor shall be sdbstituted for the contract price. 

The décisions relied on by plaintiff in support of his interprétation 
of the cbntfact are not convincing. While the provision of the con- 
tract involyèd in Howard County v. Baker, 119 Mo. 397, 24 S. W. 
200, was similar to that of the présent contract, yet the total of the 
sums paid and paid tôo upon estimâtes of the architect was less than 
the pet'Centage authorized to be paid, even when considered with réf- 
érence tô the price specified in the contract. The case does not dé- 
cide that payments aggregating more than such percentage would not, 
if madè, relëase the surety; much less that payments made without 
estimâtes contributing to an excess above such percentage would not 
violate the contract. 

In National Surety Co. v. Long, 85 Ark. 158, 107 S. W. 384, the 
contract provided for payment as the work progresséd, "75 per cent, 
of thé value of the work donc and materials furnished," etc. It was 
held by à divîded court that the parties contemplated a distinction be- 
tween the value of the materials and the contract price, and so re- 
fused to beat the latter as the basis upon which to make estimâtes 
and paytnèïits. The exact reverse ôf this was previously decided in 
the same case by a majority of the same court. National Surety Co, 
V. Long, 79 Àrk. 523, 96 S. W. 745. . 

And in îïaWkins v. Burrell, 69 App. Div. 462, 464, 74 N. Y. Supp. 
1003, 1004, it wâs held under a contract containihg language similar 
to that foùnd hère : 

"The contract price fixes the value of the completed work, and 80 per cent, 
of the 'value of work done' as the w^ork proceeds relates to the value of such 
partial work as measured by the value of the completed work," 

We therefore hold that the basis upon which currerit payments 
should hâve been made was the price ($25,500) specified in the con- 
tract; and t]hat this price was the only measure of value with respect 
to which estimâtes could be considered either for materials and labor 
incorporated into the building as the work progresséd or for mate- 
rials placed upon the building premises. Ninety per cent, then of the 
contract priée wâs the maximum stim which the owner could under 
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the tond rightfuily pay to the contractor priof to the completîon of 
the building; ahd hence the rémaining 10 per cent, of the contract 
price was the amount intended to be reserved as "retained percentage," 
and the guaranty company was entitled to this upon default of the 
contractor. We hâve seen that estimâtes in the ordinary acceptation 
of the term were not made throughout (Fidelity & Deposit Co. v. 
Agnew, 152 Fed. 955, 82 C. C. A. 103 [C. C. A. 3d Cir.]), and that 
the percentage designed to be retained was not withheld from the 
contractor. 

The object of reserving such percentages is manifestly to furnish 
an incentive to the contractor to finish the work, and to secure both 
the owner and guarantor; and it has been so often held that a fail- 
ure on the part of the owner to retain the percentage will release the 
surety, that little more than a citation of some of the décisions is nec- 
essarv. 

In 'Prairie State Bank v. United States, 164 U. S. 227, 233, 17 Sup. 
Ct. 142, 145 (41 L. Ed. 412), the présent learned Chief Justice said: 

"That a stipulation in a building contract for the rétention, until the com-. 
pletlon orf the work, of a certain portion of the considération, Is as much for 
the indemnity of hlm who may be guarantor of the performance of the work 
as for hlm for whom the work la to be performed ; that It raises an equlty 
in the surety In the fund to be created ; and that a disregard of such stipula- 
tion by the voluntary act of the ereditor (owner) opérâtes ta release the sure- 
ties-^ls amply sustalned by authorlty." 

The justice then proceeded with a review of authorities. See, also, 
Fidelity & Deposit Co. v. Agnew, supra, 152 Fed. 955, 82 C. C. A. 
103 ; Backus v. Archer, 109 Mich. 666, 67 N. W. 913 ; Simonson v. 
Grant, 36 Minn. 439, 31 N. W. 861. An instructive illustration of 
the rule that an owner shall observe and perform covenants looking 
to the protection of a surety company may be found in the opinion 
of Sanborn, Circuit Judge, in National Surety Co. v. Long, 125 Fed. 
887, 60 C. C. A. 623 (C. C. A. 8th Cir,). 

The judgment below must be affirmed. 



HENEY K. WAMPOLE & CO. v. UNITED STATES. SUnTH, KLINB & 
FRENCH CO. v. SAME. HANCE et al. v. SAME.t 

(Circuit Court of Appeals, Thlrd Circuit. November 6, 1911.) 

Nos. 6, 7, 8 (1,491, 1,492, 1,508). 

1. Inteenal Revenue (§ 9*) — Spécial Tax— "Rectifier or Spirits." 

A manufacturer of vanilla or glnger extract by mlxlng the commlnuted 
vanilla beans or glnger root wlth alcohol in a percolator, and who after- 
ward recovers a part of the alcohol rémaining in the mixture for re-use 
by distillation, is a "rectifier of dlstilled splrits" and subject to the 
spécial tax imposed by Rev. St § 3244 (U. S. Comp. St. 1901, p. 2096). 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 9.* 
For other définitions, see Words and Phrases, vol, 7, p. 6022.] 

2. Intebnal Revenue (§ 9*) — Spécial Tax— RECTiriEBS of Spibits. 

Such manufacturera are not çxempt from the tax as apothecaries under 
Rev. St § 3246 (U. S. Comp. St. 1901, p. 2103), providlng that no spécial 

'For otber cases see same topic & S nxtmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indaxu 

tRehearlng denled. 
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tax shall be Imposed "upon apotheearies as to wlnes or spirltuous llq- 
uors whlch they use excluslveljr In the préparation or maUing up of 
medicines." 
[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 9.*] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Actions by the United States against Henry K. Wampole & Co;., 
against the Smith, Kline & French Company, and against Edward H. 
Hance and others, trading as Hance Bros. & White. Judgment for 
the United States in each case, and défendants bring error. Affirmed. 

For opinions below, see 184 Fed. 528, 532. 

F. B. Bracken, for plaintifï in error Henry K. Wampole & Company. 
James Collins Jones, for plaintifï in error Smith, Kline & French 
Company. 

Henry N. Paul, Jr., for plaintiff in error Hance Bros. & White. 
J. Whitaker Thompson and Jasper Y. Brinton, for the United States. 

■ Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. [ 1 ] In each of thèse three cases the 
United States recovered a judgment which rests on the theory that the 
défendants, whose gênerai business is that of wholesale druggists and 
manufacturing chemists, are liable, as rectifiers of distilled spirits, for 
the spécial tax mentioned in the third subdivision of section 3244 of the 
Revised Statutes (U. S. Comp. St. 1901, p. 2096). The part of that 
subdivision material for our présent purpose is as follows : 

"Rectlflers of distilled spirits shall pay two hundred dollars. Every per- 
son who rectifies, purifies or reflnes distilled spirits or wlnes by any pro- 
cess other than by original and confinuous distillation from masïi, wart, or 
wash, through continuons closed vessels and pipes, until the manufacture 
thereof is complète, and every wholesale or retail liquor dealer who has in 
his possession any still or leach-tub, or who keeps any other apparatus for 
the purpose of reflning in any manner distilled spirits, and every person who, 
without rectifying, purifying, or reflning distilled spirits, shall, by mixing 
such spirits, wine, or other liquor wlth any materials, manufacture any spur- 
ious, imitation, or compound liquors for sale, under the name of whisky, 
brandy, gin, rum, wine spirits, cordlals, or wine bitters, or any other name, 
shall be regarded as a rectifier, and as being engaged in the business of recti- 
fying." 

The records disclose thèse facts : Alcohol, on which the internai rev- 
enue tax has been paid, is mixed with a mass of ground or comminuted 
vanilla beans or ginger root in a percolator. The alcohol, acting as a 
menstruum, "dissolves out" the extract of vanilla or the essence of 
ginger, and the extract or essence is then drawn off. As a part of the 
alcohol still remains in the percolator, mixed with the vanilla beans or 
ginger root, the mixture is put into a still, steam is injected into it, 
and the vaporized alcohol passes with the steam into the condenser and 
is thereby recovered, but in an impure state, as it is mixed with water 
and coloring matter, and has the odor of the bean or root from which 
it has been separated. The question we hâve to décide is whether thèse 
facts constitute the défendants rectifiers of distilled spirits within the 
meaning of the law above quoted. 

•For otber cases see same topic & S numbbb in Bec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 



HENET K. WAMPOLE & CO. V. UNITED STATES 575 

It must be conceded, we think, that the défendants are not "distillers" 
within the meaning of the law. There was no suggestion by any of 
the counsel that they are. But as the facts show that the défendants 
do recover, by the process of distillation, a part of the alcohol once 
used by them, it is well to hâve before us, in considering the subject 
of rectification, which is also effected by distillation, the statutory 
définition of a "distiller," given in section 3247 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 2107) : 

"Every person who produces distilled spirlts, or who brews or makes mash, 
wort, or wash, fit for distillation or for tlie production of spirlts, or who, by 
any process of evaporation, séparâtes alcoholic spirit from any fermented 
substance, or who, making or keeping mash, wort, or wash, has also in hls 
possession or use a still, shall be regarded as a distiller." 

The défendants do not produce distilled spirits ; they simply recover 
them. They do not brevv or make mash, vi^ort, or wash, fit for distilla- 
tion, or for the production of spirits ; they make a mash fit for the pro- 
duction of vanilla or ginger extract. They do not, by any process of 
evaporation, separate alcoholic spirit from any fermented substances. 
They separate it from an unfermented substance, or at least it 
is not necessarily from a fermented substance. And, though each of 
them makes a mash and uses a still, the mash, wort, or wash, referred 
to in section 3247, is such as will produce spirits on distillation ; it does 
not include a mash composed of ground vanilla beans or ginger root 
and alcohol mixed together and which, on distillation, simply gives up 
part of the alcohol previously put into the mixture. See United 
States v. Frerichs, Fed. Cas. No. 15,166; One Vaporizer, Fed. Cas. 
No. 10,537. 

In United States v. Marshall, Fed. Cas. No. 15,726, Judge Swing 
had occasion to distinguish between a distiller and a rectifier. The 
défendant was indicted for carrying on the business of a distiller with- 
out giving bond as required by law. He pleaded that bis business was 
that of a rectifier and not a distiller. Judge Swing said : 

"He," the défendant, "had, however, the right to use high wines and Co- 
logne spirits, and he had a right to recover from any substance, no matter 
what, any spirits which existed in that substance, upon which tax had been 
paid. He had a right to take the charcoal used by rectiflers and recover, by 
any process, ail the spirits which were in It. He had a right to take elder- 
berries, peaches, prunes, every article of that klnd that contained spirlts by 
reason of their former use by rectiflers, not out of which spirits might hâve 
been manufactured, but that contained those spirits in a spirit form ; he had 
a right to recover or separate it from the substance It had gone into and 
get It back free from any substance with which it was connected. But he 
had no right to create spirits ; that is, he had no right to take prunes and 
peaches and elderberrles, or béer, or any other fermented substances, and 
make spirlts out of them. He had no right to put it through such a process 
as would couvert the éléments which existed In thèse several articles, and out 
of which, by a process of distillation, he eould create spirits. He had a right 
to take ail the saloon washings he could flnd in the city of Cincinnati, if 
they contained no fermented liquors or substances, recover from thèse ail 
the spirits that existed in them, separating it from the water or other sub- 
stances with which it might be held In solution." 

Though thèse expressions were mère dicta in so far as they sup- 
ported the claim of the défendant that he was a rectifier, the only ques- 



57,6; 191 FEDBBAI4 REPORTEK 

tÎMi/lseing' wHetti^r he was a disti%r, we quote tnem l^ecause we tliinlc 
tbe thing? which Judge Swing diççlared the défendant in that case 
might lawfuUy d.b are thjngs belonging to the business of i-ectification. 
The word' "rectifiers" is to receive its légal and :not, necessarily, its 
etymological, njeaning. Rectification of distilled spirits, in the légal 
sensé, meana any process, exclusive of "original and coRtinuous dis- 
tillation from raash„wort, or wash, through continuous closed vessels 
and pipes, until the manufacture thereof is complète," by which the 
spirits are separated f rom the substance with which it is mixed or com- 
bined. The rectifier may take the raw spirit of th^ distiller, and, by 
repeated processes of distillation, separate the spirit from the oils and 
impurities left in it by the distiller; or he may take the refuse material 
of the manufacturer of ginger or vanilla extract, saturated with alco- 
hol, and by distillation separate the spirit from that material. The lat- 
ter process is that of the défendants in thèse three cases. To hold it 
to be rectification within the meaning of the law is in harmony with the 
views of Judge Swing, above quoted, which were expressed as early 
as 1876, as well as with the views expressed in a train of décisions of 
the Treasury Department from 1900 down to the présent time. 

[2] But it is contended by the défendants that, tfiough they be rec- 
tifiers within the; rpeanîng of the third subdivision of section 3244, 
they are exempted from the spécial tax imposed by that section by the 
provision of section 3246 (U. S. Comp. St. 1901, p. 21 03) that no spé- 
cial tax shall be imposed "upon apothecaries as to wines or spirituous 
liquors which they- use exclusively in the préparation or making up of 
medicines." The exemption does not emhraçe onç who, recovers alco- 
hol from a substance with which it has been previously mixed. Such a 
person is nojt one of the "apothecaries" referred to in the exempting 
clause. The third subdivision oî section 3244 appHes, inter alia, to 
certain compounders of spirits with otiier materials, and déclares that 
they shall be regarded as rectifiers; but the exempting clause of sec- 
tion 3246, in effect, provides that no corapounder who is an apothecary 
shall be liable for the spécial tax as tb any spirits which he uses ex- 
clusively in the préparation of medicines. The recovery of spirits from 
the dregs of the vanilla bean or ginger root is not the business of an 
apothecary ; the use of spirits in compounding medicines is. The ex- 
empting clause relates to the latter and not the former business. 

Âfter careful cpnsideration we havé reached a conclusion in sub- 
stantial accor^ with that of Judge Holland in United States v. S. 
Twitchell Co. (D. C.) 184 Fed. 525; United States v. Hance (D. C.) 
184 Fed. 528; and United States V. Smith, Kline & French Co. (D. 
C.) 184 Fed. 534. 

The judgments of the District Court are therefore affirmed, with 
costs. 
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PITTSBURGH & L. E. B. CO. v. WIEGEL et MX. 

(Circuit Court of Appeals, Third Circuit November 25, 1911.) 

No. 82 (1,539). 

Caeribrs (§ 320*) — Action fob Injuey to Passengee — Questions foe Juet. 

Evidence consldered, in an action against a railroad company to recover 
for an injury to a vvoman passenger, received when allghtlng f rom a train 
after dark at a way station, and held to Justify the submission to the 
jury of the questions whether défendant provided proper lights, whether 
the train was stopped so as to bring ttie steps of the car opposite the 
station platform, or at a place where the ground was uneven and more 
than ordlnarily dangerous, and whether the conductor had such infor- 
mation as to nialce it his duty to asslst plalntifC. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1244 ; Dec. Dlg. 
I 820.*] 

In Error to the Ciratit Court o£ the United States for the Western 
District of Pennsylvania. 

Action by Louis Wiegel and Sarah Jane Wiegel, his wife, against 
the Pittsburgh & Lake Erie Railroad Company, operating the Pitts- 
burgh, McKeesport & Youghiogheny Railroad. Judgment for plain- 
tifjfs, and défendant brings error. Affirmed. 

George E. Shaw (Reed, Smith, Shaw & Beal, on the brief), for 
plaintiff in error. 

James G. Montgomery (George S. Silverman, on the brief), for de- 
fendants in error, 

Before GRAY and LANNING, Circuit Judges, and CROSS, Dis- 
trict Judge. 

GRAY, Circuit Judge. In the court below suit was brought by the 
défendants in error, Couis Wiegel and Sarah Jane Wiegel, his wife 
(hereinafter called the plaintiff s), against the plaintiff in error (here- 
inafter called the défendant), to recover damages for personal injuries 
to the wife alleged to hâve been the resuit of the négligence of the de- 
fendant corporation. 

The statement of claim, after the usual averment of diverse citizen- 
ship, avers that the défendant was, as a common carrier, bound to 
exercise due care to prevent injuries to its passengers when boarding 
or alighting from its cars or vehicles ; that the plaintiff, Mrs. Wiegel, 
became a passenger on the car of the défendant in November, 1909, 
and while attempting to alight from the defendant's car, was thrown 
violently to the ground and injured; that said injury was caused by 
the négligence of the défendant company, in failing to provide a safe 
place for the plaintiff to alight and in not providing sufficient lights, 
and in failing to assist the plaintiff in leaving the train. The évi- 
dence disclosed by the record shows that, on the evening of the day 
in question, Mrs. Wiegel and her sister had walked to Scotthaven 
station, a station on the said road operated by the défendant corpo- 
ration, to take a train due at 5 :25 o'clock for Douglass, a station 
about a mile distant on the same Une; that they boarded this train, 

*For other cases see same toplc & S nvmbeb In Bec. & Am. Digs. 1907 to date, & Rep'r Indexes 
191 P.— 37 
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according to their testimony, without any assistance of the conductor, 
but, according to the conductor 's testimony, he assisted Mrs. Wiegel 
up the steps of the coach. This assistance, he testified, was offered 
because of a statement made by Mrs. Wiegel's sister, that Mrs. Wiegel 
had fallen on the way to the station, and that she feared Mrs. Wiegel 
would not be able to get on the train. Both women denied that they 
had made such a statement. They took seats in the car, and about 
four minutes later arrived at DoUglass station. According to the tes- 
timony on behalf of the défendant, Douglass is a signal station, with 
a platform 60 or 70 feet in length, paved with granulated slag level 
with the tops of the railroad ties, the usual character of platforms on 
the line of this railroad at intermediate stations. A ticket office and 
waiting room were provided in a nearby country store. Upon reach- 
ing Douglass, thèse women proceeded to alight from the train, Mrs. 
Wiegel walking in advance of her sister. The brakeman was standing 
on the platform or ground and, according to his testimony and that 
of the conductor, with a lantem in one hand at the foot of the steps 
by which Mrs. Wiegel was descending, he took her arm to assist her 
in alighting. As she stepped off the last step and touched the ground, 
her legs gave way under her and she sank to her knees. She was 
helped to her feet by the conductor and brakeman, and with the as- 
sistance of her sister and a man on the platform, walked to the wait- 
ing room in the store. Subséquent examination by a physician showed 
that she was suffering from a broken ligament in the left knee. It 
was in évidence that, Mrs. Wiegel weighed 214 pounds, and, prior to 
the accident, was a strong and vigorous woman. Mrs. Wiegel and 
her sister testified that when they stepped from the car, they stepped 
on uneven ground, or ordinary road, and not upon the slag platform, 
contradicting in this respect the testimony of the defendant's wit- 
nesses. It was also in évidence that there was a slight curve where 
the train stopped, and that in conséquence, as it trended away from 
the station, the track next to the station was raised somewhat higher 
on that account, thus increasing the distance of the lower step from 
the ground from what it would hâve been had the tracks been straight. 
The plaintiff, as well as her sister, testified that when she alighted 
from the car, it was dark and that there were no lights. She also 
testified that the brakeman did not assist her, but merely touched her 
arm as she stepped down, and they both contradicted the testimony 
of the conductor and brakeman that the conductor was on the plat- 
form of the car with a light, and cautioned Mrs. Wiegel to be caref ul. 
Upon this State of the testimony, the court submitted the case to the 
jury, and refused to affirm the defendant's point that, under the plead- 
ings and évidence in the case, the verdict should be for the défend- 
ant. We do not deny the defendant's proposition, that a carrier is not 
bound to assist a passenger on and off its trains, unless such passenger 
is one obviously unable to care for himself, or unless notice has been 
given to those in charge of the train that such passenger will require 
assistance, or unless the circumstances in other respects are unusual 
and dangerous, of which notice to the alighting passenger is obviously 
required. We nevertheless are of opinion that, although the case is 
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a close one, the court did not err in submitting to the Jury the ques- 
tion, whether under the évidence, the conductor had such information 
from the plaintiff or her sister that she required spécial assistance in 
getting on or off the train, as to make it his duty to see that such 
assistance was rendered; also the question as to proper lights and 
whether the train had stopped so as to bring the steps of the car op- 
posite the platform, or at a point where the ground was uneven and 
made more than ordinarily dangerous on that account by reason of 
the increased height of the steps from the ground, owing to the curva- 
ture of the road; that is, whether the défendant had adequately per- 
formed its duty of affording reasonably safe accommodations for pas- 
sengers in alighting from its train at the time and place of the ac- 
cident in question. We think, therefore, there was no error, either in 
refusing the instruction above referred to, or in denying the defend- 
ant's motion for judgment non obstante veredicto. 
The judgment below is affirmed. 



HBRMAN ▼. TOUNGSTOWN CAR MFG. CO. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1911.) 

No. 2,130. 

1. Patents (§ 27*) — Adaptation from Anotheb Abt. 

Whether or not the transfer of a devlce from one art to another, and 
Its adaptation to use therein, Involves patentable Invention, is essentially 
a question of fact. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. § 27.»] 

2. Patents (§ 328*) — Validitt and Infbingemen'^— Appabatus foe Making 

Blue Peints. 

The Herman patent, No. 777,096, for an apparatus for making blue 
prints, claims 12 and 13 were not anticipated, and disclose patentable In- 
vention in the hydranllc cylinder for regulating the lowering of the lamp 
into the printing cylinder. Such claims also held infringed by the de- 
vlce of the Wagenhorst patent, No. 765,406. 

3. Patents (§ 177*)— Construction of Claims— Stjfficienct or Descbiption. 

A clalm of a patent which spécifies as one of the éléments of a combl- 
nation a hollow piston rod is not invalid beeause It does not mention a 
piston, which is necessarily Implied. Typographical errors may be dls- 
regarded. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. J 177.*] 

4. Patents (§ 26*) — Validitt osi Claims— Combinations. 

A claim of a patent made up by addlng to the combination of another 
claim an élément not the invention of the patentée is not therefore In- 
valid. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 27-30; Dec. 
Dig. § 26.*] 

6. Patents (§ 172*) — Infbingement— Evidence— Géant or Lateb Patent. 

A patent is not the grant of a right to make or use or sell, nor is any 
such right implie<ï directly or indirectly, but is a grant only of the right 
to exclude others ; hence the grant of a later patent is évidence only that 
a patentable différence exists between the device shown and that of a 

•For other cases se* lams topic & i nttmbsb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexas 
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prloi? pètent, »na not that it does not Infrlnge the eariler patent unless 
tbe tetter lias been construed as spécifie and not generlc as to the later 
struèture. 

[Ed. Noté.— For other cases, see Patents, Cent. Dig. § 247; Dec. Dlg. S 
172.» 

For other définitions, see Words and Phrases, vol. 6, pp. 5228-5231 ; 
vol. 8, p. 7748,] 

6. Patents (I 312*) — Inïbingbmbnt— Evidence— Action of Patent OrncB. 

The fallure of the Patent Office to déclare an Interférence hetween co- 
pendlng applications Is of llttle If any evidentlal force on the question 
whether the device of one iis an infrlngement of the other. 

[Ed. Note.— For other casés, see Patents, Dec. Dlg. g 312.*] 

7. Patents (| 26*)— Invention— Combinations. 

Assemhllng of old éléments in one structure Is not invention, unless 
they thereby aequlre a new comblnation function. Claims 16 and 17 of 
patent No. 777,096 held invalid. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §| 27-30; Dec. 
Dlg. § 26.*] 

8. Patents (§ 167*)— Validitt op Claims— Featube Not Desceibed. 

A clalm of a patent dependlng for its valldity upon a feature not dls- 
closed by spécification or drawing is invalid. So held ot clalm 18, pat- 
ent No. 777,096. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 243; Dec. Dlg. | 
167.*] 

9. Patents (§ 328*) — Invention— Apparattjs foe Making Blue Pbints. 

The Herman patent, No. 721,041, for an apparatus for making blue 
prlnts, claims 32 and 33, held void for lack of patentable invention. 

10. Patents (f 328*) — Intoingement— Appaeatus fob Maicinq Bluk Pbints. 

The Sennan patent, No. 743,160, for an apparatus for making blue 
prints, daim 7, held not Infringed. 
U. Patents (§ 151*) — Suit fob Infbingement— Effeot of Invalid Claims— 

DlSCLAIMEE. 

Where some of the claims of a patent are held invalid in an infrlnge- 
ment suit, the complainant must file a dlsclalmer as to such claims be- 
fore being entitled to a decree for infrlngement of others. 

[Ed. Note.^Por other cases, see Patents, Dec. Dig. § 151.*] 

Appeal from the Circuit Court of the United States for the North- 
ern IDistrict of Ohio. 

Suit in equity by Reinhold Herman against the Youngstown Car 
Manufacturing Company. Decree for défendant and complainant ap- 
peals. Reversed in part. 

T. A. Connolly and J. B. Connolly (Connolly Bros., on the brief), 
for appellant. 
C. E. Brock (Elwood O. Wagenhorst, on the brief), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In the court below, Herman brought 
an infringement suit based upon three patents issued to him, being, 
respectively, No. 721,041, dated February 17, 1903, No. 743,160, 
dated November 3, 1903, and No. 777,096, dated December 13, 1904; 
and ail having référence to apparatus for making blue prints. The 
last-named patent, No. 777,096, was issued upon the application of 

*Fgr otb«r cwKi M* «une toplc & i humbbb in Dec. & Am. Dlgi. 1907 to date, A Rep'r Indexa 
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earliest filing date, and contains the broadest daims. The Youngs- 
town Company, the défendant, presented, by answer, the usual issues 
of validity and infringement. The court below dismissed the bill, on 
final hearing, on the merits, and complainant appealed. 

The structures involved, both complainant's and defendant's, 
consist essentially of a frame, carrying an open-ended, vertical cyhnder 
which has transparent sides surrounded by opaque wrappings. The 
négatives or tracings are placed in contact with the outside of the glass 
cylinder. The sensitized paper is placed next, and the wrappings are 
then applied so as to hold the tracings and the paper firmly in position. 
Then an electric light, suspended from the frame and hanging over 
the cylinder, is automatically lowered into the cylinder, resulting in 
printing the image upon the paper. After a predetermined time, the 
electric current is automatically eut out, thus ending the exposure, 
the lamp is manually raised from the cylinder, and the wrappings and 
prints are removed. This type of apparatus has proved very effective, 
and has, for ail large uses, superseded the old plan of sun exposure 
in flat printing frames. 

The first apparatus of this type is found in the German patent to 
Kratzenjtein, published in 1890. He had the vertical glass cylinder 
and the hanging light to be lowered into it. The opération of raising 
and lowering was manual, and the illustrated lamp was not electric. 
British patent No. 569, of 1896, to Hall, described, in the provisional 
spécification, an apparatus of this character in combination with an 
arc lamp to be passed inside of the cylinder for its entire length, with 
regulated motion controlled by a clock-work escapement; and by the 
complète spécification and drawings it elaborated this idea, showing a 
pendulum and escapement permitting an electric light gradually to 
descend within the glass cylinder. Fullman, by United States appli- 
cation antedating, in its filing, Herman's application, showed a com- 
plète and elaborate apparatus of the Hall type, using the same pendu- 
lum and escapement movement, but containing an automatic cut-out 
for the light. 

Herman's claimed broad invention and to which claims 12 and 13 
(hereafter quoted) of patent 777,096 are directed, consisted in com- 
bining, with the glass cylinder and the vertically moving lamp, a 
hydraulic cylinder, for the purpose of controlling the downward mo- 
tion of the light. To this end, he employed a closed, vertical cylindric- 
al case containing a liquid, and having a moving piston carried on 
a hollow piston rod. Through the piston were comparatively large 
ports, closed on the upper side by ordinary flap valves. In the side 
of the hollow rod and above the piston was a comparatively small 
opening, the size of which could be regulated by a sliding valve filling 
the interior of the hollow rod, and operated longitudinally by a stem 
passing out through a threaded engagement at the upper end of the 
rod, and turned by an attached thumb nut or wheel. This piston could 
be lowered rapidly, the liquid passing easily and swiftly from the lower 
to the upper side of the piston. The same power would raise it slow- 
ly, because the passage of the liquid from the upper to the lower 
side of the piston must be through the small opening into the hollow 
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rod; and obviously this speedl could be regulated by the valve stem 
so as to vary the motion from its highest limit down to nothing. 
This hydraiilic cylinder was attached to the frame, and the lamp- 
suspending cord was carried over a pulley to the upper end of the 
piston rod. The time of desired exposure being known, the valve in 
the hoUow rod could be so adjusted that the downwardi movement 
of the lamp would occupy exactly this amount of time. 

[1] No anticipation of thèse claims, 12 and 13, is alleged, but it is 
said that there was no invention in substituting for the escapement 
of the Hall apparatus the hydraulic cylinder which was well known in 
other combinations for accomplishing analogous results ; and, as the 
most analogous existing uses, we are pointed to résistance cylinders 
in a door check, in a hydraulic elevator, and in a block-signal operating 
device. Thèse three instances undoubtedly show generally similar 
hydraulic cylinders, and the structure of the door check is closely 
similar; so that, in order to find 'any substantial validity in thèse 
claims, we must détermine whether invention was involved in such 
adaptation as Herman made. Such a question is essentially one of 
fact, and, in its solution, we get little help from the decided cases. 
They lay down gênerai rules which are fanliliar, but the application 
of thèse rules to spécifie facts dépendis upon the force which those 
facts carry to those who détermine the issue. It is sufficient to call 
attention to three of the more récent décisions of this court upon the 
subject, and to the cases there cited. National Tube Cq. v. Aiken, 163 
Fed. 254, 258-263, 91 C. C. A. 114; Electric, etc., Co. v. Westing- 
house, etc., Co., 171 Fed. 83, 92, 96 C. C. A. 187; Morgan, etc., Co. 
V. Alliance, etc., 176 Fed. 100, 108, 109, 100 C. C. A. 30. 

The problem was to interpose against the weight bf the falling 
lamp a résistance which should insure a steady, uniform motion 
of the lamp, at the same speed in ail its parts, and with a smoothness 
which should not interfère with the perfection of the light, and with 
an environment such that the speed and length of exposure could be 
determined in adivance, and could then be automatically regulated, 
and such that the electric current could be applied and controlled. In 
the door check the resulting control of the motion is uneven. The 
leverage, and, therefore, the power, vary in différent parts of the 
swing; the apparatus is rough; approximate results are sufficient; 
and there is little delicacy in opération. The only substantial func- 
tion is to check. The elevator involves a large structure and the 
manipulation of great power. Its motion is not steady, but varying. 
Its weight, and so the required résistance, vary constantly with its 
load. An elevator, which must move smoothly and automatically from 
top to bottom of the shaft without stop, would be useless. The rail- 
road block-signal device does, it is true, provide for a continuons, 
regular, even motion, but the mechanism and the opération are rough, 
not délicate. The railroad signal post and the photo printing frame 
are in fields far away from each other. Considering thèse things, the 
chief difficulty which we hâve in finding invention results from the 
statements in Hall's complète spécification in his patent of 1896 that: 
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"Tlie lamp may be lowered into the cylinder E by hand, or a dash-pot, 
clock-woi-k or other escapement, or any otber suitable mechanical means may 
be adopted for contxolllng and regnlating the motion o( tlie lamp into the 
cylinder and for passing it from top to bottom thereof by graduai and con- 
tinuons motion." 

The hydraulic cylinder of Herman is said to be a dash-pot, and, if 
so, the above extract tends to show that the substitution of cylinder 
for clock-work would occur to one skilled in the art. However, the 
hydraulic cylinder, as adapted by Herman, is much more than a mère 
dash-pot. This référence is, at the best, only a suggestion. Hall- did 
not show any such construction in this patent, and the next year, in a 
succeeding patent, he abandoned even the idea. As a suggestion, it is 
a "long shot." (Judge, now Mr. Justice, Lurton, 163 Fed. at page 258, 
91 C. C. A. 114.) Abel in 1898, and Shaw in 1899, obtained_ British 
patents upon this type of apparatus, and did not use a hydraulic cylin- 
der or anything else that could be called a dash-pot. Fullman, also, in 
1901, adhered to the clock-work, and Schildhauer in 1901 used an 
electric motor. The problems of construction involved in the ap- 
plication of the dash-pot idea might bave seemed, to those who ob- 
served Hall's suggestion, to make it impracticable. Certainly no one 
adopted it, and Hall's abandonment of it in his next patent indicates 
that he did not regard it as important, and goes far to neutralize his 
first référence. Considering the vagueness of this suggestion, the 
modifications, and adjustments required for its application to this 
art, the fact that no one else in the . intervening years attempted to 
make such application, the very considérable utility it appears to hâve 
and the burden resting on défendant to establish invalidity, we con- 
clude that Herman is entitled to crédit for more than skill, and that an 
invention existed. 

[2, 3] The twelfth claim reads as follows: 

"12. In a printlng apparatus, the combinatlon of a printlng cylinder suit- 
ably mounted, an electric lamp, electrlcal connections with said lamp, a liq- 
uid cylinder, a hollow piston rod operatlng in said liquid cylinder, and means 
whereby the hollow piston rod is automatically raised by the counterbalance- 
welght of the lamp, substantially as described." 

This claim embodies the essential parts of the combination we 
hâve been discussing. It is criticised as a basis for an infringement 
decree, in two respects: (1) The printing cylinder of the patent is 
mounted on horizontal trunnions so that the cylinder may be tilted 
from a vertical to a horizontal position. No other mounting is re- 
ferred to in the spécification, and it is said that the words "suitably 
mounted" import into the claim a necessity for this substantial con- 
struction; while defendant's cylinder is carried upon a vertical axial 
standard upon which the cyhnder rotâtes without tilting. Wle see 
no reason for confining the permissible "suitable mounting" to the 
form shown in the spécification. The mounting has nothing to do with 
the essential invention of the claim, except to provide an operative en- 
vironment, and the defendant's mounting accomplishes the same re- 
suit. Either one is "suitable." (2) One of the éléments of the claim 
is "a hollow piston rod operating," etc., but no piston is rnentioned ; 
so the claim is said to be for an inoperative combination. We think 
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this is hypercritîcal. A rod is not a piston rod, unless it carries a pis- 
ton, and it could not be said to bé "operating" nor to employ "means 
for automatically raising," unless there was a piston. This élément 
is necessarily implied. 

With this construction of the claim infringement is not denied, save 
for the suggestions that defendant's hydraulic cylinder is mounted 
other end up, se that the advancing piston rod lowering the lamp 
falls, instead of rises, and that défendant has no hoUow piston rod, 
because only the lower portion is hollow. Thèse différences are im- 
material. The substituted forms would be équivalents, within even a 
narrower définition than is appropriate to this case. 

Claim 13 is as foUows : 

"13. In a prlnting apparatus, a suitably mounted prlnting cylinder, an elec- 
trlc lamp, connections to said lamp, an independent connection with the lamp, 
a suitably supporteà liquld cylinder, a hollow piston rod in the cylinder and 
provided with ports communicatlng with said cylinder, a piston in said hol- 
low piston rod, a flap-valve carried by said piston, and connections between 
the independent connection of the lamp and cylinder, substantlally as de- 
scribed." 

[4] This claim is criticised, because it calls for a "piston in said hol- 
low piston rod," while there is no such part in fact. We think this 
an obvious typographical error for "a piston on said hollow piston 
rod," and that the claim should be treated as if the correction was 
madCi Aside from immaterial différences, as to nomenclature, and 
including necessary implications, this claim differs from claim 12 only 
by adding à référence to the device for cutting out the electric cur- 
rent automatically by the action of the liquid cylinder. This idea was 
held by the Patent Office, as between Herman and Fullman, to be the 
invention of Fullman, and has been held by the Circuit Court of Ap- 
peals of the Third Circuit, not to involve invention, EHiott v. Youngs- 
town, etc., Co., 181 Fed 345, 104 C. C. A. 175. However, its addi- 
tion as an élément of claim 13 does not make such claim improper or 
invalid ; it being the formulation of a combination spécifie with réf- 
érence to claim 12. Infringement of this claim is clear. 

[5] Defendant's device is manufactured under patent No. 765,406, 
issued July 19, 1904, to J. H. Wagenhorst, and the court below gave 
to this fact some force in reaching his conclusion that the device did 
not infringe. We think that the granting of the later patent and de- 
fendant's conformity thereto are not of importance in this case on the 
infringement issue. There are expressions in some reported cases 
implying that by the later patent the government has granted a right 
to make and use the article so patented, and that such grant is incon- 
sistent with any construction of the earlier patent which wouldl forbid 
the manufacture of the later structure. Such implication rests on a 
fundamental error. A patent is not the grant of a right to make or 
use or sell. It does not, directly or indirectly, imply any such right. 
It grants only the right to exclude others. The supposition that a 
right to make is created by the patent grant is obviously inconsistent 
with the established distinctions between generic and spécifie patents, 
and with the well-known fact that a very considérable portion of the 
patents granted are in a field covered by a former relatively generic 
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or basic patent, are tributary to such earlier patent, and cannot be 
practiced unléss by license thereunder. 

Another reason sometimes advanced for supposing that the struc- 
ture of the second! does not infringe the claim of the first patent is 
that the Patent Office has declared that a patentable différence exists. 
The premise is sound, but not the conclusion. In exarhining the sec- 
ond application, the Patent Office has no concern with the scope of 
the claim of the first, and does not and must not pay any attention 
thereto. It is concerned only with the early disclosure by the spécifica- 
tion and drawings. Patentable différence dbes not of itself tend to 
négative infringement. It may just as well be based upon infringe- 
ment, plus improvement; and improvement may lie in addition, sim- 
plification, or variance. This is well illustratedl by this Wagenhorst 
patent. The drawings show, and the spécifications describe, a structure 
generally similar to Herman's, but each one of the 10 claims is found 
to be confined to some modification and supposed improvement added 
to the underlying combinations of the earlier art. 

As the necessary resuit of the fundamental principles, it seems that 
the existence of the later patent can hâve no tendency to disprove in- 
fringement, unless, for other reasons, we hâve first reached the con- 
clusion that the earlier patent is, as to the later structure, spécifie, and 
not generic. If we hâve reached that conclusion and the corrélative 
conclusion that the earlier patent is entitled only to a narrow range of 
équivalents, and if we find that the claims of the later patent embody 
no improvement feature whatever, we will tben find our conclusion 
fortified by the Patent Office déclaration that the two structures are 
différent species of the same genus; but, before we can so inter- 
pret the Patent Office action, we must hâve given to the earlier pat- 
ent a construction which will of itself probably détermine the ques- 
tion of infringement, and it is difficult to see how in deciding the 
underlying question material aid can be had from such Patent Office 
déclaration. 

We find no authoritative décisions which go beyond the limits we 
hâve indicated. Corning v. Burden, 15 How. 252, 270, 14 L. Ed. 683, 
seems to be the basis of the later rulings. Its language is gênerai. 
The report does not show the two patents fuUy enough to indicate any 
inconsistency with the ideas we hâve formulated ; and the opinion an- 
tedates the Patent Office practice in force while ail now existing pat- 
ents were issued. Blanchard v. Putnam, 8 Wall. 420, 425, 19 L. Ed. 
433, also in gênerai language and with référence to peculiar facts, 
tends to limit, if not overrule, Corning v. Burden. The remark of 
Mr. Justice Jackson in Miller v. Eagle Co., 151 U. S. 186, 208, 14 
Sup. Ct. 310, 38 L. Ed. 121, refers to patentable différence, not to non- 
infringement, and the case to which he refers (Duff v. Sterling, 107 
U. S. 636, 2 Sup. Ct. 487, 27 h. Ed. 517) did not involve the eviden- 
tial force of the junior patent. In Boyd v. Janesville, etc., Co., 158 
U. S. 260, 15 Sup. Ct. 837, 39 L. Ed. 973, the court reaches the con- 
clusion that the Boyd patent is spécifie, and then, in referring to dé- 
fendants patent, considers the structural différences which put the 
two patents in two spécifie classes. The sentence quoted with ap- 
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parent approval from Pavement Co. v. City of Elizabeth, 4 Fish. 189, 
Fed. Cas. No. 312, was appropriate to that case, but, if applied gen- 
erally, would overlook the distinction between patentable différence 
and noninfringement. The opinions of the Suprême Court in Koko- 
mo, etc., Co. v. Kitselman, 189 U. S. 8, 23, 23 Sup. Ct. 521, 47 L. 
Ed. 689, and df this court in Ney v. Ney Mfg. Co., 69 Fed. 405, 407, 
408, 16 C. C. A. 293, show situations Hke that in Boyd v. Janesville 
Co., and do not lend support to the idea that the junior patent tends to 
prove anything more than patentable différence. 

[6] The Herman patent which we hâve been considering and this 
Wagenhorst patent were copending, and no interférence was declared 
or suggested. The cases which undertake to draw from this situation 
an inference of noninfringement also overlook the distinction between 
generic and spécifie claims. If there are two applications pending at 
the same time, each disclosing the same apparatus for the spécifie 
application of a broad idea, but one claiming only the broad idea and 
the other claiming only the spécifie form, each one is held to disclaim 
what he does not claim; there is no inconsistency in the grant of 
separate patents to the separate individuals; and there is in theorj 
no cause for interférence. In practice the Patent Office rules hâve 
sometimes provided for no interférence in such a case, and hâve some- 
times made it the duty of the examiner to suggest the claims of each 
to the other so that the parties might get themselves into interférence 
if they wished ; but the Patent Office rules on this subject hâve been 
so variant and the practice so confused and the discovery of such in- 
choate conflict among the large mass of applications is so fortuitous 
that the failure to déclare an interférence can rarely hâve much evi- 
dential force. We do not regard it as important in this case. 

[7] Claims 16 and 17 of patent 777,096 (the next ones relied upon) 
are not supported by the présence of the hydraulic cylinder in the com- 
bination, but find their only alleged novelty in the idea of mounting 
the printing cylinder and the light apparatus and the controlling, low- 
ering means upon a single frame, so that the apparatus is "portable," 
or so that ail parts are movable in unison^, or so that it is, as counsel 
now say, "self-contained." The various parts do not operate in any 
différent way, and hâve no différent relation to each other when 
mounted on the sâme portable frame than when mounted separately 
upon the floor or walls of a room. There are cases where the mount- 
ing or assembling of the éléments with référence to each other gives 
them some distinct combination function which they did not hâve when 
otherwise positioned ; but this is not such a case. Hendy v. Miners' 
Union Wks., 127 U. S. 370, 375, 8 Sup. Ct. 1275, 32 L. Ed. 207. 
Thèse claims are invalid for lack of invention. 

[8] Claim 18 of the same patent is next involved. It is directed to, 
and its validity can rest only on, the claimed adjustable character of the 
stop carried in connection with and moved by the liquid cylinder piston 
rod, and which stop automatically breaks the currént and ends the 
exposure. The claim says "adjustable stop.", Neither the drawing 
nor spécification indicates that the stop is adjustable, and there is no 
référence to this function. If in any case there could be invention 
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due solely to this feature, there is hère no disclosure sufficient to sup- 
port the claim. It is invalid. 

[9] Complainant next counts upon daims 32 and 33 of patent 721,- 
041. There is little, if any, différence between the two daims. Claim 
33 reads: 

"In a printing apparatus a printing cyllnder, an electrlc lamp, eleetrlc 
connections witli the lamp, and means including differential pulleys for cou- 
troUing the descent of the lamp Into the cylinder, as and for the purpose de- 
scribed." 

There is no theory of validjty in this claim, as compared with sev- 
eral earlier devices, except as due to the présence of the "differential 
means," whereby the rate of motion of the falling lamp may be made 
différent from the rate of motion of the primary controller. The 
earlier patents in this art indicate that they used differential means 
for this purpose; but, however that may be, the interposition of dif- 
ferential pulleys between two moving parts is so common and obvious 
an expédient that upon it invention cannot be predicated. Thèse daims 
are invaUd. 

[10] Complainant also allèges infringement of claim 7 of patent 
743,160. This claim reads: 

"In a printing apparatus, a printing cylinder, an electrical lamp mounted 
wlthin the cylinder, an electrical circuit in connection wlth said lamp, a ro- 
tary circuit connector in said circuit, and means for automatically breaking 
the circuit at a predetermined time, substantially as descrlbed." 

The spécification of this patent shows a vertical cyUnder mounted 
on horizontal trunnions and carrying a lamp permanently mounted 
and held centrally within the cylinder. The sole method of regulat- 
ing the exposure is to turn on and off the electric current. We do 
not décide whether there was invention in this combination in the 
form of structure so described. In order to reach the defendant's 
machine, the claim must be construed broadly enough to include the 
old type of construction in which the lamp is suspended above the 
cylinder and lowered into it; and, if so, it confessedly involves no 
validity, except as dépendent on adding to existing combinations the 
rotary circuit connector which maintains the circuit when the cyHnder 
is tilted on the trunnions. There would be no invention in the daim 
so considered. A rotary circuit connector is essential in any electric 
apparatus where the current is to be transmitted between a stationary 
and a rotating part. Instances of such application are shown in the 
record, and are familiar to every one. The mère addition of such a 
device to an existing structure could not be invention. 

It foUows that validity and infringement are found as to daims 
12 and 13 of patent 777,096, and that the complainant is entitled to the 
usual interlocutory decree on thèse daims, and that, as to the re- 
maining daims sued upon, the bill was rightly dismissed. 

[11] Claims 16, 17, and 18 of this patent having been found invalid, 
the patent as an entity is therefore invalid in its présent form, and the 
court below will enter a decree awarding an injunction and account- 
ing on claims 12 and 13 only, in case the complainant, within 30 days 
from the filing of the mandate below, files a certified copy of a due 
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disclairiier under thèse three claims. Morgan Engineering Co. v. Al- 
liance Co., 176 Fed. 100, 100 C. C. A. 30; Page v. Dow, 168 Fed. 
703, 94 C. C. A. 209. 

Appellant will recover costs of this court. In the court below nei- 
ther party should hâve costs, as to patent 777,096, but défendant 
should, as to both the other patents. This resuit can be approximated 
by directing that défendant recover, in the court below, one-half its 
çosts on the entire record ; and it will be so ordered. 
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(four cases). 

(Circuit Court ol Appeals, Thlrd Circuit October 11, 1911.) 

Nos. 40, 41, 42, 43. 

1. Patents (| 312*) — Stiits fob Infeingement— Btjbden akd Measube op 

Peoof. 

Infrlngement of a patent la not only a question of fact, but Is a tort 

or wrong, the burden of establlshlng whlch, as In ail torts, clearly rests 

on those who charge such wrong; and the absence of actual fact proof 

. Is not met by the présence of expert spéculations, no matter how vo- 

luminous. 

[Ed. Note. — For other cases, aee Patents, Cent. Dlg. §§ 543-549; Dec 
Dlg. 8 312.*] 

2. Patents (6 1*)^Natube of Patent— Patent as Conteact. 

An American patent is a wrltten contract between an inventer and the 
gOTernment This contract consista of mutual Interrelated considérations 
moving from each party to the other for such contract The considéra- 
tion glven on the part of the inventor to the government is the disclosure 
of his invention in such plaln and fuU terms that any one skllled in the 
art to whlch It appertalns may practice it. The considération on the 
part of the government glven to the patentée for such disclosure Is a mo- 
nopoly for 17 years of the Invention disclosed to the estent of the claims 
allowed In the patent 

[Ed. Note. — ^For other cases, see Patents, Cent Dlg. i 1; Dec. Dlg. 
I l.*] 

3. Patents (§ 229*) — Infeingsment— Peocess Patents. 

The test of Infrlngement of a proeess patent is not identlty of a prod- 
uct whlch is not patented, but Identlty of patented proçess in produclng 
an unpatented product 

[Ed. Note. — For other cases, see Patents, Cent Dlg. { 866; Dec. Dlg. 
t 229.*] 

4. Patents (§ 159*)— Suit fob Infeingement— Pkovincb or Expert Testimont. 

It is only where a court requlres the explanatlon at technical terms 
or the language of any particular art to enable it to understand the spéc- 
ification Qf a patent that the testlmony of those expert in the art la perti- 
nent TKe province of such expert testlmony is to remove uncertalnty 
wbere the terms used are obscure, and not to create uncertalnty vrh&^e 
the language is plaln. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. fS 233, 236; Dea 
Dlg. 8 159.*] 

*For othar eaae» le* wmt toplc & i numbxb in Dm. ft Am. Digg. 1907 to date, & Rep'r Indexei 
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6. Patents (| 328*) — Noveltt— Process of Making Abmob Plates. 

The Schmitz and Ehrensterger patent, No. 534,178, for a process of 
manufacturlng armor plates, has for Its principle élément of novelty the 
thereln described process of carbonizing one side of the plates by the 
use of hydrocarbon gas in an intra-furnace chamber of specifled form, 
as embodled in the four flrst claims. Claim 5, whlch covers the carbon- 
izing of the plates, when placed in the same Intra-furnace chamber, by 
fllling the space between the two plates Into whlch the gas is f orced in the 
gas process with solid carbon, discloses only a duplication of the process 
of the prior Harvey patent, No. 460,262, by stacking one plate upon an- 
other, and thus carbonizing two at the same time and by the use of the 
same charcoal, Instead of treating one at a time as in the Harvey process, 
and is void for lack of patentable novelty. 

6. Patents (§ 328*) — Invention— Peocess fob Improving Quality or Abmok 

Plates. 

The Schmitz patent. No. 642,926, claim 1, for a process of improving 
quality of armor plates by subjecting them to a treatment by reheatlng 
after their production by any one of the known processes of manufacture, 
for the purpose of producing what is known as a "flbered" structure 
in tl» Steel, describes simply an annealing process, which is old, and is 
void for lack of invention. 

7. Patents (§ 99*) — Peocess Patents — Clearness of Disclosube Essential. 

In a process patent, the teaching of the spécification and the disclosure 
by the patentée must be such that, after the patent has expired, a user 
thereof shall not be left to the blind groping of expérimental work, but 
by the plain teaching of the spécification be enabled to use the process 
with certainty. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 133-139; Dec. 
Dig. § 99.*] 

8. Patents (§ 226*) — Infkinqement— Bffect oi; Peoceedings in Patent Of- 

fice. 

A patentée cannot make an infringement of the thing from which he 
differentiated hls Invention in order to obtain his patent. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 226.*] 

9. Patents (§ 328*) — Infeingement^-Process of Habdening Armoe Plates. 

The Ehrensberger patents. No. 651,965 and No. 653,413, both relating to 
a process for hardenlng and toughening armor plates by what is known 
as difEerential heating of the two sides, construed, and claims 1 and 3 of 
each patent held not infringed. 

10. WoRDS AND Pheases— "Annealing." 

"Annealing" Is the process used to render glass, Iran, etc., less brlttle 
by allowlng them to cool very gradually from a liigh beat. 

11. WoBDS AND Phrases— "FiBBOtrs." 

"Fibrous," as used in the steel making art, Is a generie term to dénote 
a condition in contrast to the crystalline State. The "fibrous" state is 
obtained by annealing. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suits in equity by Fried. Krupp Aktien-Gesellschaft against the 
Midvale Steel Company, four cases. Decrees for défendant, and com- 
plainant appeals. Affirmed. 

James R. Sheffield, T. De Witt Cuyler, and James J. Cosgrove, for 
Fried. Krupp Aktien-Gesellschaft. 

A. H. Wintersteen, G. J. Harding, and Frank S. Busser, for Mid- 
vale Steel Co. 

*For otber cases see same topic & ! numbbb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexe» 
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Before BUFFINGTON and LANNING, Circuit Judges, and 
YOUNG, District Judge. 

BUFFINGTON, Circuit Judge. Thèse are four bills in equity 
brought in the Circuit Court of the United States for the Eastern Dis- 
trict of Pennsylvania by Fried. KrUpp Aktien-Gesellschaft, hereinafter 
called Krupp Company, a corporation of the empire of Germany, 
against the Midvale Steel Company, hereinafter called Midvale Com- 
pany, a corporation of the commonwealth of Pennsylvania. 

The Krupp Company is the owner of American patent No. 534,178, 
granted February 12, 1895, for a process of manufacturing armor- 
plates, on application filed January 24, 1893, to Albert Schmitz and 
Emil Ehrensberger, résidents of the German Empire. This American 
patent, which is ref erred to below as the grain-refining patent, is one 
of à séries of patents for the same alleged invention granted abroad 
as foUows: In Germany, patents Nos. 72,547 and 74,242, dated No- 
vember 16, 1892; in France, No. 226,286, dated December 9, 1892; 
in Belgium, No. 102^523, dated December 10, 1892; in Great Britain, 
No. 23,228, dated December 16, 1892; in Spain, No. 14,054, dated 
February 9, 1893; and in Italy, No. 33,126, dated December 31, 1892. 
By one ôf its bills the Krupp Company charges the Midvale Company 
with infringing the fifth daim thereof. The Krupp Company is 
also the owner of American patent No. 642,926, granted February 6, 
1900, to said Albert Schmitz for a process of improving the quality 
of steel armor-plates. It is referred to below as the "fibering" patent. 
In a second bill the Krupp Company charges the Midvale Company 
with infringing the first claim thereof. The Krupp Company also 
owns American patent No. 651,965, granted June 19, 1900, to said 
Emil Ehrensberger for a process of hardening and toughening armor- 
plate, and in a third bill it charges the Midvale Company with infringe- 
ment of the first and third claims thereof. Lastly, the Krupp Com- 
pany owns American patent No. 653,413, granted July 10, 1900, to 
said Emil Ehrensberger for a process of improving armor-plate. In 
a fourth bill it charges the Midvale Company with infringing its first 
and third claims. Thèse last two patents are referred to below as the 
diflferential heating patents. 

The four cases were heard as one by the court below. There was 
a large àmount of expert testimony, but that court, without entering 
into a discussion of that portion of the testimony, confined itself to a 
considération of the two fact witnesses who testified to what the Mid- 
vale Company actually did, as seen by them, in making armor-plate, 
and reached the conclusion that infringement by the Midvale Company 
was not proven. In that regard its opinion held : 

"TJndoubtedly the plalntiff was obliged to establish Infringement by tbe 
weight of the évidence; but upon this vital point the record contains com- 
paratlvely little, and in my opinion such évidence as was presented is not 
suôiciently satisïactory either in quality or amount. For this reason, with- 
out touehing the other questions involved, the plaintiff must fall." 

In accordance therewith that court entered decrees dismissing said 
bills for nonînfringement. Thereupon the Krupp Com.pany took the 
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présent four appeals from such decrees. Thèse appeals were heard 
as one by this court. 

The question of infringement being one of fact, we might be jus- 
tified in foUowing, in the absence of manifest errer, the fînding of the 
court below, for, as recently said by the Suprême Court of the United 
States in Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 
U. S. 405, 28 Sup. Ct. 748, 52 h. Ed. 1122: . 

"The lawer courts, therefore, found that the invention was a broad one, 
and that the machine used by the Continental Company was an Infringement. 
And thèse were questions of fact upon which, both of the courts concurrlng, 
their flndings will not be dlsturbed, unless clearly wrong." 

But while we might adopt that course hère, and while, after full 
considération, we are satisfied the case could rest on the basic ques- 
tion of noninfringement which the learned judge below so tersely and 
pointedly set forth, yet, in view of the importance of armor-plate to 
several governments, of the fact that numerous companies both in this 
country and abroad who are not parties to this biU are interested in 
the subject-matter of this case, and bearing in mind also the industry, 
research, and zeal of counsel displayed in taking proofs and the ar- 
gument of thèse cases, we hâve felt impelled to record our views more 
at length than we would otherwise do and respond to that reasonable 
expectation on counsel's part of a full discussion by this court of a 
case wherein, to use their own words, "the questions involved are of 
great importance, not alone to the art, but to the armament of the 
nations, and, in a broad sensé, to the times in which. we are living." 

[ 1 ] We deem it proper, however, to say for the guidance of patent 
practitioners in this circuit that it should be borne in mind that in- 
fringement is not only a question of fact, but is a tort or wrong, the 
burden of establishing which, as in ail torts, clearly rests on those who 
charge such wrong. The absence of actual fact proof is not met by 
the présence of expert spéculations no matter how voluminous. In 
this particular case the whole superstructure of the vast mass of ex- 
pert testimony, in the last analysis, dépends on what the Midvale Com- 
pany did when making armor-plate as testified to by Léonard and 
Ross. They were the only witnesses who saw and testified thereto, 
and, when the judge below became convinced that thèse two witnesses 
did not prove facts which showed infringement, he rested, and could 
rightfully rest, his décision on that ground. That such a course has 
commended itself to the master minds of the law is illustrated by what 
was said of the late Lord Chancellor Halsbury, that "he had exercised 
a remarkable influence over the judicial temper of the House of Lords 
by always acting on the maxim that you must first settle what are the 
real facts of the case before you begin to apply the law." 

The genius of John Ericsson, a native of Sweden, embodied in the 
original iron-clad Monitor of his adopted country, revolutionized the 
naval equipment of the world. The Monitor's battle-tried plates 
taught the shipbuilder the possibility of a vessel resisting and counter- 
vailing the impact of a projectile. From that time the contest in naval 
construction and equipment became one between thé makers of projec- 
tiles and the makers of armor-plate, for, as the projectile ^ained in 
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penetràtin? power, — ^armor-plate had to increase în résistance ef- 
ficiency. Thus the two arts supplemented and instructed each other. 
At first the armor maker foUowed the crude pathway of mère bulk, 
and thickened his iron plates. To such an extrême did this go that 
in 1871 the British armor-clad Inflexible carried a 24-inch iron armor 
belt bàcked-by 11 inches of wood. This armor weight made vessels 
practically unmanageable, and it was soon found that even 10 and 12 
inch iroîl-çlads were so restricted in fuel capacity, to say nothing of 
quarters and supplies for crews, that their steaming radius was short- 
ened, and their protected area restricted to narrow limits. Moreover, 
the increased penetrating power of projectiles, due to hardened steel 
and more powerful explosives, decreased the relative défensive ca- 
pacity of iron plates. It soon, therefore, became apparent that the 
vital qualities in a plate wçre differential strata, viz., a correspondingly 
hardened face to counteract the hardened projectile and a toughened 
back which would not only affo-rd cohésion and support to the hard- 
ened front of the plate, but would serve to cushion or distribute the 
ballistic force of the projectile. Thèse facts are summarized by one 
of complainant's witnesses, Prof. Howe, who says: 

"In order that the plate shall remain Intact, Its rear must be ductile ; that 
is to say, cajpaWe of undergolng a great deal of déformation wlthout crack- 
Ing. The fore© of the blow given by the projectile is so enormous that, un- 
less the . plate Is made extremely thlck, it must either bulge or break. It must be 
made no thléker than is absolutely necessary, so that it may weigh down the 
vessel as Ilttle as possible, and thus may glve the vessel the- maximum pos- 
sible coal-çarrylng capacity, apd the maximum possible steaming radius. To 
break would be fatal, but to bulge under the blow of the projectile does no 
harm. tPherefore the back of the plate shoulfl be of materlal which wlU 
nelther cràek nor break under the impact of the projectile, and therefore 
must be of ductile materlal which Is capable of bending wlthout breaking or 
craclcing. I» steel, in gênerai, hardness and ductility exclude each other. 
Those steels which are ductile are not hard; and those steels which are 
hard are' not ductile. Hence cornes the necessity of having a radically dif- 
férent set of propertles In the face of the plate from those in the back of the 
plate. The face must be intenseiy hard in order to arrest and shatter the 
projeçtiïe, and this hardness almost necessarily implies that It shall not be 
ductile oir capable of bending, and, Indeed, the lack of duçtllity bas the great 
advantage of cauSIng flaklng rather than puncture. Thè back, on the other 
hand, must be ductile, lest it crack, and this ductility almost necessarily 
prevents its belng hard. Thus the plate must needs be hard, and hence can- 
not be ductile in its face, and yet nrnst be ductile, and hence cannot be hard 
in its back. The successive developments of armor are in the' way of per- 
fectlng this combination of face liardness with ductility of the back." 

Solid steel; plates of uniforra character were also tried, but did not 
prove satisfactory ; for, if the plates as a whole were made hard, they 
became nonductile, and, if made ductile, they ceased to be hard. So, 
while the dési-dcirata' of steel plate were recognized by armor malcers, 
no oiîe splved the problem, and the difficulty and desirability of its 
solution are, evidençed by the ex;pedients used. For example, we find 
a compound, weldied plate, was made, of which that of the Armstrongs 
of. England is a type. In it an impact plate of hardened steel was 
welded to a tough, wrought-iron back. But, although thèse were ex- 
tensively used, they were not satisfactory. The relatively thin steel 
plate wgs shattered by impact, the. tough back having no cohesive ef- 
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fect on the hard, but brittle, front to prevent cracking. Moreover, the 
blow tended to break the nonhomogeneous plate at the weld. Thèse 
objections were to some extent overcome by Schneider & Cie at Le 
Creusot works in France, where a widely-used, homogenoeus steel 
plate was made by secret process. So also from thèse works came the 
important metallurgical discovery that, by alloying with nickel, the re- 
sisting power of a steel plate was not only greatly increased, but that 
while undergoing sudden cooling, which was a hardening process in 
manufacturing, the plate was less liable to crack. So important was 
this discovery considered, as appears by the report of a board of naval 
officers appointed under the act of Congress of March 3, 1905, and 
given in évidence by complainant, that the United States government 
paid a large sum for the right to nickel its armor. It remained, how- 
ever, for one Harvey, to whom American patent No. 460,262, for 
decrementally-hardened armor-plate, was granted September 29, 1891, 
to produce the first satisfactory homogeneous steel plate by a process 
which the Suprême Court of the United States (United States v. Har- 
vey, 196 U. S. 319, 25 Sup. Ct. 243 [49 L. Ed. 492]) described as one 
"which has revolutionized the naval armor of the world," and of , 
which the United States naval board in its report (cited above), after 
referring to the Le Creusot invention of nickeling, says : 

"The next and even more radical advance In armor-making was the develop- 
ment of the 'Harvey Process' of face hardening. This process may falrly 
be sald to haye revolutionized the art of armor making." 

Generally speaking, Harvey's process consisted in supercarburizing 
or "carbon-feeding" a nickel steel plate which was low in carbon by 
subjecting its impact face to contact with solid carbon for several days 
under high beat. The resuit of such "carbon-feeding" process was 
that the impact face absorbed enough carbon to make it extremely 
hard when treated by the hardening process, while the body of the 
plate gradually diminished in carbon and hardness toward the back. 
The back, being thus low in carbon, retained its initial soft condition. 
The resuit was, as in efïect conceded by Prof. Howe, the solution of 
the probiem of producing a homogeneous steel armor plate. His 
words are: 

"The Harvey plate was a great Improvement. Harvey enrlched the face 
of the plate in carbon by heating it for a long tlme in contact with char- 
coal. He then hardened the face which had thus been enrlched in carbon. 
He then had a hlgh carbon hardened face which was glass-hard because of 
its high carbon integrally unlted to a low carbon back, which was ductile 
because of its low carbon, and, moreover, he arranged matters so that the 
carbon shaded oflC from high to low gradually. The resuit of this intégral 
union and of the graduai shading oflf of the carbon and with it the hardness 
from the face backwards was that the tendency of the hard and soft parts to 
separate or flake apart was practlcally overcome." 

Without committing ourselves on the question, which is not hère 
involved, of the validity of Harvey's patent, the fact is certain that, 
in view of his process, nothing that has been donc since in the art can 
be regarded as of pioneer character. The most that can be said is that 
the subséquent development has been in the Hne of mère improvement 
in treatment. The basic f eature of Harvey's process was in the mak- 
191 F.— 38 
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ing of a homogeneous steel plate with the armor desiderata of a hard 
impact face and a ductile, sustaining back. 

[2] In this highly effective state of the art the four patents, which 
we will consider seriatim, were applied for. Thèse cases being of 
deep concern, as we hâve seen, to foreign licensees and governments, 
we take occasion to briefly refer to the nature of an American patent. 
Tersely stated, an American patent is a written contract between an 
mventor and the govérnment. This contract consists of mutual, inter- 
related considérations moving from each party to the other for such 
contract. The considération given on the part of the inventor to the 
govérnment is the disclosure of his invention in such plain and full 
terms that any one skilled in the art to which it appertains may prac- 
tice it. The considération on the part of the govérnment given to the 
patentée for such disclosure is a monopoly for 17 years of the in- 
vention disclosed to the extent of the claims allowed in the patent. 
The right to a patent is statutory, and is provided for by Rev. St. 
488& (U. S. Comp. St. 1901, p. 3383), which is: 

"Before any inventoi' or dlscoverer shall recelve a patent for his Inven- 
tion or dlscovery, he stiall make application therefor, In vvrltlng, to the Com- 
mlssioner of Patents, and shall file in the Patent Office a written description 
of the same, and of the manner and process of making, constructlng, com- 
pounding, and uslng it, in such full, clear, concise and exact terms as to 
enable any person skilled in the art or science to which It appertains, or 
with which it Is most nearly connected, to make, construet, compound, and 
use the same; and in case of a machine, he shall explaln thç princlple thereof, 
and the best mode in which he has contemplated applying that princlple, so 
as to distingulsh it from other inventions; and he shall parti cularly point 
out and distlnctly clalm the part, improvement, or combinatlon which he 
claims as his Invention or dlscovery." 

[3] Taking up, then, the patent to Schmitz and Ehrensberger, No. 
534,178, issued February 12, 1895, and which forms the subject-mat- 
ter of the first bill, we inquire what was the invention therein dis- 
closed. This patent is referred to in the record as the "grain refin- 
ing patent." But, before inquiring what the patent is for, it is well 
to understand clearly for what it is not, namely, that it is not and 
does not purport to be for a product. In other words, it is a process, 
and not a product, patent. It is, as the patent states, for a "process of 
manufacturing armer plates." This distinction between process and 
product patents must be kept in view in considering patents, such as 
are hère involved, otherwise we are apt to conclude from the mère 
fact that similar products are made by two différent persons that one 
is infringing the other's rights. On the contrary, in such cases, the 
real test of infringement is not identity of a product which is not 
patented, but identity of patented process in producing an unpatented 
product. At this point it will be noted that both the practice of carbon- 
feeding steel and the hardening and grain refining of such çarbon-fed 
Steel were well known prior to this patent. As to carbon-feeding 
armor-plate, the patent to Harvey, No. 460,262, of September 29, 
1891, States: 

"This Invention embraces a method of facllitating the transformation of 
homogeneous low steel armor-plates into plates which présent upon the slde 
Intended to recelve the impact of projectiles a stratum of tenaeious steel of 
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heterogeneous crystalline structure highly and uniformly carburized and ex- 
cessively hard upon its exposed surface, and less and less carburized and 
gradually dlminlshing In hardness as the depth from said surface increases. 
The required transformation is effected by ineloslng the low steel plate be- 
tween a mass of noncarbonaceous granular material on one slde and a masa 
of granular earbonaceous material packed flrmly agalnst the other side in a 
compartment erected withln the heating chamber of a suitable furnace and 
in then raising the beat of said heating chamber and maintainlng It at a 
température above the melting point of cast iron for a period of time suffi- 
eient to effect the desired Increase in the tenacity of the steel and the super- 
carburization to the desired extent and depth of the side of the plate against 
which the granular earbonaceous material is being constantly pressed. The 
plate is subsequently removed from the furnace and chflled by immersion in 
a cold bath or otherwise, as hereinafter set forti, whereby its supercar- 
burized side is hardened. The beat to which the plate is subjected during 
the described treatment Is so intense that the plate would be melted but for 
the granular materials surrounding it, by whieh ail parts of it are protected 
from the air. The continuons flrm compression of the earbonaceous material 
against the plate during the entire treatment secures the perfect contact of 
the earbonaceous material with ail portions of the adjacent side of the plate 
and promotes the rapid and uniform supercarburization thereof. » * * 
The armor-plate having been formed of the desired size and shape from a 
comparatively low steel, such as Bessemer steel or open-hearth steel, con- 
taining, say .10 to .35 per cent, of carbon, is laid, preferably, flatwise upon 
a bed of finely-powdered dry elay or sand deposited upon the bottom of a 
flre-brick cell or compartment erected within the heating chamber of a suit- 
able furnace. The plate may be so embedded that its upper surface is in 
the same plane with the upper surface of those portions of the bed of elay 
or sand which ad.loin the sides and ends of the plate, or the plate may, if 
desired, be allowed to Project to a greater or less distance above the surface 
of the elay or sand. In either case the treating-compartment is then partially 
fllled up with granular earbonaceous material, which, having been rammed 
down upon the plate, is covered with a stratum of sand, upon which there 
is laid a covering of heavy fire bricks. The furnace is then raised to an 
intense beat, which is kept up for such a period of time as may be required 
for the absorption by the nietal adjoinlng the upper surface of the plate of, 
say, an additional one per cent, (more or less) of carbon, or, in other words, 
the quantity of carbon, in addition to that originally présent, which may be 
necessary to enable the said métal to acquire the capacity of hardening to 
the desired degree." 

But not only was the gênerai principle of carbon-feeding armor- 
plates hère shown old, but so also was treatment of them by applying 
soHd carbon in a "compartment erected within the heating chamber 
of a suitable furnace," as the above extract shows. Moreover, Harvey 
showed such compartment was air-tight. Thus he says: 

"The beat to which the plate is subjected during the described treatment 
is so Intense that the plate would be melted but for the granular materials 
surrounding It, by which ail parts of it are protected from the air." 

So, also, it will be noted that the patentées themselves, as quoted 
below, concède that the use of hydro-carbon gases for carbon-feeding 
iron was known. 

It will also be seen that grain refining was a well-known prior prac- 
tice in the steel art. Complainant's witness Langley, in summarizing 
the gênerai prior practice of steel-making, says : 

"High steel [that is, steel containing more than .5 per cent, carbon] pos- 
sesses a very remarkable and substantially unique property of acquiring an 
intense degree of hardness, so that it cannot be scratehed with a fi\e or 
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knife, thlB condition being given to it by flrst heating it to a température abore 
a dnll red beat, and then cooling It suddenly by bringing it in contact with 
cold water or oil, and tlie intenslty of this tiardness la Increased appreciably 
in proportion to the suddenness of tlie cooling. * * * If steel is hard- 
ened at only a few degrees above this eritlcal point, It requires an exceed- 
Ingly fine crystalline and velvety grain. lit Is now Intensely Jiard and pos- 
8esses its maximum of strength, althougli it is stlll very brittle as compared 
to its condition before hardening." 

[4] In this State of the art the patentées applied for their patent, 
and to it we turn to fi^d what disclosure they made of a novel and 
inventive character in this already well-developed art. The nature 
of their disclosure is ail set forth in plain terms in their spécification, 
and we may hère remark that it is only where a court requires the 
explanation of technical terms or the language of any particular art 
to enable it to understand a spécification that the évidence of those 
expert in the art is pertinent. The province of such expert testimony 
is to remove uncertainty where the terms used are obscure, and is not 
to create uncertainty where the language is plain. In this spécifica- 
tion the words and terms are intelligible, and, viewed from the stand- 
point of their common, ordinary meaning, a study of this patent satis- 
fies us that ail that was disclosed by thèse patentées were processes for 
treating armor plates by carbon feeding and grain refining by heating, 
by the use of particular appliances, and suddenly cooling. 

[5] Thèse processes were, first, by the use of hydro-carbon gas; 
second, by solid carbon; and, third, means by which thèse processes 
were used, to wit, a particular form of an air-tight, intrafurnace com- 
partment, placed within an ordinary heating fumace. It will, of 
course, be noted that the case before us does not involve the first or 
hydro-carbon gas process, and we hâve therefore no présent concem 
with, and, of course, express no opinion upon, the claims granted 
thereoii. They are only hère referred to because a due considération 
of that feature is, in our view, essential to an understanding of the 
patent as a whole. Turning our attention then to the process for 
utilizing hydro-carbon gases in the intrafurnace chamber shown, we 
find the patentées say : 

"It is known that iron déficient In carbon can be quiclcly carbureted by 
passing hydro-carbon gases over the same, and, according to our invention, 
we utilize this knowledge as hereinafter described for the purpose of giving 
a hard surface to one face of otherwise soft armor plates of ail ktnds. Our 
invention will be readily understood from the followlng description haviug 
référence to the accompanying drawings : Figure 1 (shown below) la a ver- 
tical, longitudinal section of a f urnaee adapted for earrying out our process. 
Fig. 2 (shown below) is a transverse section, and Fig. 3 is a horizontal section 
of the same furnace. • • • The fumace A is heated by gas which enters 
through the passage a, while the air is supplied through the passage 6. The 
products of combustion escape through two passages c that are situated on 
elther side of the door d. The hearth B of the fumace is capable of being 
drawn out from the latter, say, on rails as shown. The flrst plate O to be 
carbureted uppermost, upon supports or pillars e on the hearth of the fur- 
nace, the sald hearth havlng been drawn out of the said furnace, whlle a 
second plate D la laid with the face to be carbonized toward the flrst plate 
and is held at a small distance from the latter by means of intermédiare 
pièces of iron /, stone or other suitable materials. Whenso placed both plates 
hâve walls g g h i built round them, so that the space between the two 
armor-plates is completely closed with the exception of two holes K in the 
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wall h and two larger holes t in the wall i, while the furnace gases can pass 
freely above and below the exterior surfaces of the respective plates, the 
gases passing under the plate through openlngs m formed in the walls 
h and i. After the two plates hâve been built up in this manner on the 
hearth, the latter is pushed into the furnace and the latter is heated, until 
the plates are about the meltlng température of copper, whereupon pipes 
n and o, the positions of whlch are indicated at Fig. 1, are passed through 
two openings In the furnace door into the holes l in the wall i, and hydro- 
carbon, illuminatlng gas, paraflne vapor, petroleum gases or the like, are 
passed through sald pipes in between the plates. The surfaces of the plates 
become carbureted by the action of thèse gases in a comparatively short 
time, while the used gases, deprived of a large proportion of their carbon, 
pass through the openings k into the wall h in the furnace and burn there. 
As soon as the carburization of the plates bas reached the deslred degree, 
the hearth is run out and the plates are hardened by dipplng into or by 
spraying the part to be hardened, with water or oil." 

Upon this process four claims were allowed, and thèse we quote 
below to show that the hydro-carbon gas treatment was a most sub- 
stantial part of the disclosure, and that both spécification and claims 
showed a process which made use of an intrafurnace structure. Up- 
on this disclosure four claims, not hère in dispute, as stated before, 
viz. : 

"1. The descrlbed process of cémentation of plates or articles to be car- 
bonized on one side only, said process .consistlng in forming in a furnace a 
gas-tight chamber or inclosure having the surface of the plate to be cemented 
for a portion of the wall thereof, heating the plate and admitting to said 
chamber gaseous cementing agents, substantiaUy as set forth. 

"2. The hereindescribed process for the manufacture of armor-plates, etc., 
hardened on one side only, consisting in building the same into a furnace 
with the faces to be hardened opposite to each other and with an inter- 
medlate space, heating sald plates, then admitting a gaseous hydro-carbon into 
the inclosed space and dlscharging the used gases deprived of a large pro- 
portion of their carbon. 

"3. The hereindescribed process for the manufacture of armor-plates, etc.. 
hardened on one side only, consisting In building the same Into a furnace 
with the faces to be hardened opposite to each other and with an inter- 
mediate space, heating said plates, then passing a gaseous hydro-carbon into 
the inclosed space, and finally hardening, substantlally as descrlbed. 

"4. The hereindescribed process for the manufacture of armor-plates, etc., 
hardened on one side only, consisting In building the same Into a furnace 
with the faces to be hardened opposite to î;ach other and with an Inclosed 
intermedlate space; heating said plates, then introducing a gaseous hydro- 
carbon at one side of the intermedlate spqçé and dlscharging it at the other, 
and flnally hardening the carbureted side, substantlally as descrlbed" 

— were granted covering the use of hydro-carbon gas. Each of said 
claims had some élément descriptive of the intrafurnace chamber, 
wherein aiid whereby the plates were subjected to the disclosed pro- 
cess. Thus the first claim says the process consisted "in forming in 
a furnace a gas-tight chamber or inclosure having the surface of 
the plate to be cemented for a portion of the wall thereof." The 
second "consisting in building the same [the plates] into a furnace 
* * * then admitting a gaseous hydro-carbon into the inclosed 
space and discharging the used gases deprived of a large propor- 
tion of their carbon." The third "consisting in building the same 
[the plates] into a furnace * * * then passing a gaseous hydro- 
carbon into the inclosed space." The fourth "consisting in building 



598 



191 FEDBRAL UEPORTER 



the same [the plates] into a furnace * * * with an inclosed in- 
termediate space; * * * then introducing a gaseous hydro-car- 
bon at one side the intermediate space and discharging it at the other." 
Moreover, such an interior structure is shown in those drawings, 
which are taken from the appHcation: 




■ 4UjA..!_x.i:v.-.iiî-v.-/4-v-.iî|i ir^^ 




Thus Fig. 1 shows the end walls of the structure by the letters h^ 
l, and Fig. 2 the side walls by the letter g ; and the spécification says : 

"When sa placed both plates hâve walls g g h i built round them, so that 
the space between the two armor plates is completely closed with the excep- 
tion of two holes. * * * The surfaces of the plates become cartmreted 
by the action of thèse gases in a coniparatlvely short time, while the used 
gases deprived of a large proportion of their carbou, pass through the open- 
ings fc into the wall h In the furnace and burn there." 
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Indeed, unless we adopt the view that the particular form of the 
intrafurnace structure constitutes the novelty in the process disclosed, 
the patent would be invalid, for, apart from its spécifie détails of such 
inner chamber, there is nothing to differentiate it generically from the 
air-tight, carbon-feeding, intrafurnace structure which, as we hâve 
seen, Harvey showed in his prior patent. It is évident that the gist 
of Schmitz and Ehrensberger's disclosure lay in this structure in which 
hydro-carbon gas was used, and which as claimed by them carbureted 
the plates "in a comparatively short time." And this view is em- 
phasized by the fact that, as shown by complainant's proof , the process 
used by the Krupp Company at Essen, and which may therefore be 
taken as embodying the préférable practice of the disclosure, was of 
hydro-carbon gas in an intrafurnace structure. Thus Mr. Unger of 
the Carnegie Steel Company, a licensee under thèse patents, who 
visited Essen to familiarize himself with the process, says of the Essen 
practice : 

"The plate was then carburlzed tiy means of the Carbon deposited from 
ordinary illuminating gas, which was allowed to fiow into a chamber be- 
tween two plates." 

We are therefore warranted by the prominence given in the spécifi- 
cation, in the drawings, the number of claims addressed to that fea- 
ture, and by the practice of the Krupp Company in concluding, as v/e 
do, that the use of hydro-carbon gas in the form of furnace shown 
constituted the principal élément of such patent.^ 

Having disclosed such alleged invention by the use of hydro-carbon 
gas in an intrafurnace chamber of specified form, the patentées pro- 
ceed to state (and this is their sole disclosure as to the solid carbon 
process) as follows : 

"Tho same arrangement as employed, accordlng to our Invention, for car- 
bureting wlth hydro-carbon, may be also employed for carbureting with solid 
Carbon or the like, by merely fllling with the same the space between the two 
armor plates into which the gas would otherwise enter. The haies fc and l, 
and the supports between the plates, are dispensed with in this case. This 
method of hardening two plates together with solid carbon is an important 
improvement cm the heretofore usual method of carbureting one plate only 
at a time." 

Now, it is clear beyond contention, and the extract from the spéci- 
fication just made so states, that the fifth claim was meant to embody 
the same form of intrafurnace appliance used in the hydro-carbon gas 
process, for the spécification says : 

"The same arrangement as employed, according to our invention, for car- 
bureting with hydro-carbon, may also be employed for carbureting with solid 
carbon." 

Indeed, complainant's proof shows that, when the Carnegie Steel 
Company used carbonaceous matter instead of hydro-carbon gases, 

1 This conclusion is in accord with complainant's proofs. Exhibit No. 24, 
Senate Document No. 141. Report of Chief of Bureau of Ordinance to Sen- 
ate February 20, 1899, says: "The process of carburization, which is accoui- 
plished In the Hai-vey process by charcoal under a high and prolongea beat, 
is accomplished by means of a hydro-carbon gas in the case of the Krupp 
plates, and requires furnaces specially adapted for the purpose." 
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it «mplpyed an air-tight, intrafurnace chamber. Thus Mr. Unger of 
that Company says of its practice: 

: "The Bpaces wMch may exlst between the edges of the plates and the 
angles Is now luted up tlght with a mortar made of water and flre clay, the 
object of this belng to prevent as far as possible the aecess of air to the bed 
of carbonaceous materlal during the heating of the plate in the furnace." 

Now, unless this claim is restricted to the use of a chamber such 
as disclosed in the spécification and shown in the drawings and hav- 
ing end walls and side walls, wherein shall we find patentable novelty 
in the claim? For, if we eliminate that feature and attempt to support 
the claim otherwise, on what can it rest except the mère mechanical, 
manufacturing fact that, instead of carbon feeding one pièce of afmor 
plate in an air-tight interior furnace structure as Harvey had donc, 
Schmitz and Ehrensberger discovered that by stacking one plate on 
another they could carbon feed two plates at a time? And, after ail 
is said, is not that what claim 5 consists of ? As we hâve seen, the 
patentées do not attribute any novel resuit to this process. They 
only say: 

"This metbod of hardening two plates together with solld carbon Is an 
important improvement on the heretofore usual tuethod of carbureting one 
plate only at a tlme." 

Wherein does the improvement consist? The patentée discloses 
none save duplication. And such appears to be the conclusion of 
Prof. Howe, who when testifying in rebuttal for complainant, and 
after full' discussion of this patent in chief, summed up his estimate 
of this claim by saying it provides — 

"an efficient means for carburlzing the face of the plate so as to earburize 
one or several pairs of plates simultaneously instead of one plate at a time. 
This same arrangement had the further advantage of making use of the 
plates themselves as a muffle or protecting wall to prevent the carbon used 
for carburlzing the plates from being burnt away by the Hame of the fur- 
nace, and also of making use of the weight of the plate to press the oharcoal 
flrmly against both the upper and lower plate, thereby hastening the car- 
burlzing, excluding the air, and so lessening the waste of charcoal, and pro- 
moting uniformity of carburlzing by means of this pressure. » • • The 
Schmitz and Ehrensberger patent glves usefnl and economical administra- 
tive methods." 

But mère useful and economical administrative methods, however 
valuable, while they may and usually are incident to invention, do not 
themselves cohstitute invention. If staCking one armor plate on an- 
other was an inventive act on the part of thèse patentées, then the 
practice of the Midvale Company, where six and eight plates were 
simultaneously stacked and treated, constituted a différent invention 
and one of even higher order. We cannot accède to such reasoning 
in the domain of patent law. Indeed, to use a very homely illustra- 
tion, What was this two-plate stacking but sahdwiching two plates, 
so that two, instead of one, should be fed by the same carbon? The 
process ;and efïect of carbon feeding armor plate as a preliminary 
step to hardening being well understood and practiced by Harvey and 
hardening and grain refining being well known, did it involve patent- 
able novelty ta duplicate the practice of carbon feeding one armor 
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plate at a time by superimposing another plate? It is assumed by 
the expert quoted above that the élément o£ pressure was involved, 
but pressure in carbon feeding was not a practice originated by 
Schmitz and Ehrensberger. They made no such averment in their 
spécification, and Harvey in the extract quoted refers to bis practice 
of having a "mass of granular materiâl packed firmly against the other 
side," and to maintaining conditions for a sufficient time "to effect 
the desired increase in the tenacity of the steel and the supercarburiza- 
tion to the desired extent and depth of the side of the plate against 
which the granular carbonaceous materiâl is being constantly pressed. 
* * * The continuons firm compression of the carbonaceous ma- 
teriâl against' the plate during the entire treatment secures the perfect 
contact of the carbonaceous materiâl with ail portions of the adjacent 
side of the plate and promotes the rapid and uniform supercarburiza- 
tion thereof ." He further says : 

"The armor-plate having been formed of the desired slze and shape from 
a comparatively low steel, such as Bessemer steel or open-hearth steel, con- 
tainlng, say, . 10 to .35 per cent, of carbon, is laid, preferably, flatwise upon a bed 
of flnely-powdered di-y clay or sand deposlted upon the bed of a fire-brlck 
cell or compartment erected wlthln the heating chaniber of a sultable fur- 
nace. The plate may be so embedded that its upper surface is in the same 
plane with the upper surface of those portions of the bed of clay or sand 
which adjoins the sides and ends of the plate, or the plate may, if desired, 
be alloweâ to projeot to a greater or less distance above the surface of the 
clay or sand. In elther case the treatment is then partially filled up with 
granular carbonaceous materiâl, which, having been rammed down upon the 
plate, is covered with a stratuw) of scmd, upon which there is laid a côver- 
vng of heavy fire bricks. * » • The more Intense the beat the better, 
and while it will, of course, be understood that the longer the treatment is 
continued the greater will be the depth ta which the carbon pénétrâtes be- 
neath the surface against which the carbonaceous materiâl is paclied, it is al- 
so to be remarked that the pénétration of the carbon Is greatly facUitated 
by the continuons firm compression of the carbonaceous materiâl against the 
plate. * ♦ * A stratum of granular carbonaceous materiâl E rising to 
a heighth, of say eight inches above the upper surface of the plate D, is ■ 
tightly rammed down cmto the top of the plate and is surmounted by a strat- 
um of, say, two inches of sand F, covered by a layer of heavy flre brick. 
The stratum of sand F and the layer of flre hriclc G not only protect the_ 
carbonaceous materiâl from the fire, but serve to weight the carbonaceous 
materiâl down upon the plate." 

It will thus be seen that the élément of carbon-feeding pressure on 
which Prof. Howe lays stress as a distinctive advantage of the pat- 
ent was practiced by Harvey. Consequently the novelty of the fifth 
daim is reduced to the substitution of a second plate as a weight in 
place of fire brick. .This, it surely must be conceded, was a mère me- 
chanical, administrative practice, and involved nothing patentable. 
The lo-wer plate of the patentées' duplication was in no wise differently 
carbon-fed than in Harvey's process, and from the standpoint of in- 
tensifying such carbon-feeding by pressure the lower plate was in 
no wise differently affected than by Harvey's ramming of the carbon, 
and using layers of sand and heavy fire brick. Mère simultaneous treat- 
ment of two objects by the same process previously applied to one is 
not invention. It therefore follows that claim 5 of this patent is void 
for lack of patentable novelty. 
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We express no opinion on the question whether the fifth claim dis- 
closes a workable process, and whether the entire patent is void by 
reason of the expiration of earlier foreign patents for the same al- 
leged invention. 

[6] We turn next to patent No. 642,926, to Albert Schmitz, which 
forms the subject-matter of the second bill, and the first claim of 
which is alleged to be infringed. This patent is called by complain- 
ant's counsel "the fibering patent," and it is contended the process 
therein disclosed is epoch making, and was the first known process to 
produce what is termed fibering or giving a distinctive tensile struc- 
ture to armor-plate. This patent was granted February 6, 1900, and 
is for "a process of improving quality of armor plate." Assuming, 
for présent purposes, that there is such a thing as a distinctively fib- 
ered steel armor-plate, and that such a product was for the first time 
produced by this patentee's process, it is not without significance that, 
so far as the proofs go, the patentée made no effort to secure patent 
protection for such a product, and during a long and labored effort to 
obtain a process patent he made no statement that fibered armor plate 
as a product was original with hini. Furthermore, on study of the 
proceedings during the application for the patent, it will be seen that 
the process sought to be patented is not, and does not purport, to make 
armor-plate in toto, but merely avers that the process is a treatment 
to further improve already completed armor-plate. This 'the pat- 
entée makes clear, saying: 

"ïhe process forming tàe subject of the présent application bas for Its 
object the improvement of the quality of steel armor-plates by subjecting the 
same after their production hy any one of the Ttnown processes of manufacture 
to a séries of additional metallurgical opérations." 

[7] Now, it is quite clear that armor-plate produced by "any one of 
the known processes of manufacture" has a front or impact surface 
and a back or supporting surface, which resuit from différent thermal 
and cooling treatments, for hardening the face and toughening of 
back resulting from the respective heating and cooling processes the re- 
spective fronts and the backs of the plates hâve each undergone. 
Indeed, one of complainant's experts says that "a pièce of steel in- 
delibly records in its internai structure the beat treatment which it 
has received." Thèse différent heating and chilling processes being 
so acute as to leave indelible évidence in the structure of a plate pro- 
duced by any one of the known processes of making armor plate, and 
the further fact being that in the higher ranges of the différent pro- 
cesses the changes in metallic condition are more rapid and radical, 
it follows that when further and additional thermal and chilling pro- 
cesses are proposed, and especially when such processes are of the 
thermal heighth where rapid and radical changes resuit, the 
bounds of such further processes and the exact nature of such 
steps should be disclosed, and such definite and accurate directions 
given as to enable any one skilled in the art to apply the process to 
the several kinds of previously made armor-plate to which the pat-: 
entée claimed his process was applicable. In other words, the teach- 
ing of the spécification and the disclosure by the patentée must be 
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such that, after the patent has expired, a user thereof shall hot be 
left to the blind groping of expérimental work, but by the plain teach- 
ing of the spécification be enabled to use the process with certainty. 
In view of the statutory requirement of cleamess in the disclosure — 
the clearness of the disclosure equally with the novelty and utility of 
the invention form the considération for the contract monopoly — ^we 
are confronted at the outstart by the sworn statements of two men, 
highly versed in the steel art, who were called on behalf of the respond- 
ents, who say, in efifect, that the directions to work the patent are un- 
intelligible to them. Joseph Hartshorne qualifies as a consulting me- 
chanical and metallurgical engineer. His professional equipment, 
practical work in the art, and the intelligent, fair-minded gênerai 
character of his testimony impress the court with the reasonableness 
of his conclusions. In speaking of this patent he testifies: 

"As far as I can understand it, it seems to describe an utterly unworkable 
process, no matter In what way Its various descriptions and limitations are 
taken." 

The other is Albert Sauveur, Professor of Metallurgy at Harvard 
University. He testifies : 

"Summing up my understanding of ttiis patent, it describes two treatments, 
namely, A and B, wblcli were old at the tlme of the application for the pat- 
ent [and this we may say is conceded] and had been old for many years 
prier thereto, and a third treatment, O, whlch Is evidently an inoperative 
one, disclosing an unworkable process. « * * This is a metallurgical im- 
possibllity, and the patentée gives no Information as to the way it should be 
performed, and I certainly cannot conceive of any way of performing it," 

Indèed, the respondent's witnesses do not stand alone in their crit- 
icism of this patent for the able expert witness, for the complainant, 
who was called to testify in the prima f acie case, said : 

"Much of the language of this patent is a very good illustration of the 
vague and often unsupported statements which are tolerated in foreign pat- 
ents, of which this Is essentially one, although it has been issued in this 
country. For example, the statement occurring on page 2, Unes 8 and 9, which 
follows the assertion of the patentée that his process is applicable to vari- 
ous klnds of plates, reads as follows: 'And also to compound plates which 
consist only partially of steel.' This is ludicrously absurd in its indeflnite- 
ness, for what the other portion of the plate which is not steel may be is left 
wholly to conjecture, and it is self-evident that, If the othor part of this 
partlcular plate was made of copper, of cast iron, or a great many other sub- 
stances, it is self-evident that the resuit of heating it and tre.<5ting it as the 
patent describes would yield a resuit Uot characterized by a 'highly fibrous 
molecular grain.' Another example of the loose language of this patent is 
found on page 2, Unes 3 to 5: 'This new process Is particularly suitable for 
nlckel-steel armor plates of various degrees of hardness.' Under this libéral 
permission the plate might be made entlrely of very low carbon steel, but 
both the spécification and claim 1 require that the plate shall be hardened. 
Now, as very low carbon steel cannot be hardened to more than an Infinites- 
stmal degree by sudden cooling, it Is apparent that the results called for in 
claim 1 are physically unattainâble on such steel." 

Furthermore, referring to treatment 3 of claim 1 quoted above, in 
which treatment alone the novelty and inf ringement of the process are 
averred to lie, he says : 

"The language of claim 1 of said Schmitz patent contains the foUowing 
expression: 'Below that permitting rétroversion ot the granular structure 
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and ^llowlng tbe plate to cool stowly.' Turalng now to the spécification to 
fipd ont what the patentée means by the term granular structure, I do not 
find tbat tbls word is used, or that there Is any language wMch clearly and 
apart trom conjecture dénotes what he means by granular structure." 

So, aiso, it is not without .significance that the testimony of Mr. 
Unger of the Carnegie Steel Company, a licensee under this patent, 
inferentially shows that, although he and his company had before them 
the teaching of the patent, it did not begin raaking armor under it 
until he had visited the Krupp works, and there observed their meth- 
ods. Under the évidence before us, there are grave grounds to sup- 
port the contention that the disclosures of the patent are not in such 
clear terms as to enable persons skilled in the art to use the same, and 
we might be warranted in holding this patent void for uncertainty. 
We pref er, however, to assume for présent purposes its vahdity, and 
détermine the case on broader grounds. 

In taking up the question of the respondent's infringement, we are 
first led to inquire what is the monopoly to which the complainant is 
entitled. And in doing so we must note, as we did above but with réf- 
érence to a différent matter, that where, as hère, the process which 
forms its gênerai subject-matter deals with such tremendous beats as 
are hère employed and the opposite and proportionately radical ranges 
of cooling, and where the plates are so thick that faces and backs may 
simultaneously hâve widely différent thermal conditions respectively 
front and back and where the metallic changes are intensified both in 
character and rapidity when the thermal condition exceeds certain 
points, it will be apparent that any substantial departure in process, 
either in the way of beat ranges, rapidity or slowness of cooling, and 
subjecting the plate to whole or only partial or stratiiîed heating, 
would, in the just measurement of patent rights, make such variations, 
presumably, a différent, and therefore for the purposes of infringe- 
ment, a noninfringing, process. Moreover, it will be hère noted, as 
stated above, that, whilé this process is one for changing the composi- 
tion of fiber of the plate, the patent is not, as we noted in considering 
the former patent, for a product, that is a fibered product, and there- 
fore covering any and ail fibered armor-plate, but is for a process for 
obtaining such a product. It therefore foUows that, because the Mid- 
vale Company or any other armor-plate maker makes fibered armor- 
plate, that product is not proof of any inf ringing act ; for, to visit 
such maker yvith infringement, it must be shown by proof of facts 
that such fibering is donc by methods disclosed in the patent and spec- 
ified in the first claim. To illustrate, Mr. Unger in speaking of the 
Krupp-Essen practice shows that that company initially fibered armor- 
plate by some undisclosed method, in addition to the subséquent fiber- 
ing which alone is alleged to come withifi the scope of the patented 
process. Thus, in speaking of the Essen practice, he says : 

"After the plate had been rolled, it was subjected to a treatment for the 
pnrpose of produomg a flbrous condition throughout the plate to prevent it 
from cracking when the plate was allowed to cool and to put It In a soft con- 
dition to permit any preliminary machiuing before carburizing." 
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It will hère be observed that by this undisclosed process, which, if 
done by a third person, would not, so far as the proofs go, hâve in- 
fringed the patent the Krupp Company fibered the plate once; so 
that the mère fact that the Midvale Company's plate was fibered does 
not establish inf ringement. Indeed, as that witness further shows, the 
fibering of the patented process is an opération subséquent to carbon- 
feeding and grain-refining, which opération he thus describes: 

"The plate was then reheated to a température of about 600° to 650° Cent, 
and then cooled in water, so as to again put the plate in a flbrous condition." 

It will thus appear by complainant's own showing there is a fiber- 
ing process in use in armor-plate practice, and that, too, in the mak- 
ing of armor-plate by the Krupp Company, which is not shown to be 
the alleged fibering process of the patent. 

Turnmg now to the spécification of Schmitz's patent, we find he 
thus describes the process : 

"If a Steel armor-plate of any composition, as, for example, nickel steel, 
compound, or homogeneous plates, as hereinafter stated, be heated to a tem- 
pérature producing a pasty condition permitting a molecular rearrangement, 
say, for example, 800° Centigrade, and then hardened in this condition by 
a complète Immersion in oll or water or other liquids, the plate will assume 
a gréa ter or less degree of hardness, wlth the formation of an extremely 
flne-grained stmcture. The température required for this purpose is higher 
the less the amount of carbon contained in the plate, and dépends also on the 
Chemical composition of the plate. Now, if this plate thus hardened be again 
subjected to a glowing heat, which must, however, not be so hlgh as the pre- 
vious hardening heat, say 600° Centigrade, and particularly not so high as 
to allow of the possibility of ready molecular rearrangement taking place, 
and if the plate as soon as it has reached uniformly and with certainty the 
température eorresponding to the said glowing heat or is maintained for 
some hours at such température be allowed to cool slowly, the hardness 
proper of the plate is lost. The plate retains, however, a considérable greater 
resistlng Power against shot than the untreated plate, and acçiuires above 
ail by the highly fibrous molecular grain thus produced (which has an ap- 
pearance on fracture very similar to velvet wlth a silky border) the capac- 
ity in a very high degree of offering great résistance to fracture when struck 
by shot. If, now, the plate thus Improved be again heated to the last glow- 
ing heat or to a lower température, which shall not, however, exclude harden- 
ing, and the plate be hardened on one face by copions drenchlng with water 
or by immersing one face of the plate in water which may also contain any 
known hardening agents, while the other face of the plate remains eut of con- 
tact with the water, then an armor-plate is produced having a very hard 
face for exposure to projectiles, while the mass or main body of the plate has 
been converted by the preceding opérations into a condition that offers the 
greatest possible security against fracture combined with increased résis- 
tance." 

Upon this disclosure was granted the claim hère involved, viz.: 

"1. The herein descrlbed method for the improvement of armor-plates, 
consisting in first heating the plate to a température permitting molecular 
rearrangement and conséquent conversion upon hardening to a fine, homo- 
geneous grain, and then hardening the entire plate by suddenly cooling, then 
reheating to a maximum température below that permitting rétroversion of 
the granular structure and allowlng the plate to cool slowly, then reheating 
the same to a température equal t(7, or somewhat lower tUan, the tempéra- 
ture of the second reheating, hut not so low as to exclude hardening and 
then hardening (by suddenly cooling) one surface of the plate only." 
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The carbon-feeding of an armor-plate leaves the steel with a com- 
paratively large grain. This granular largeness is a source of weak- 
ness, for, when struck, the plate lacks the cohésion necessary to pre- 
vent cracking. This is clearly stated by Prof. Langley, one of com- 
plainant's experts, who says : 

"The effect of long contlnued hlgh heat on soUd steel Is Invariably detri- 
mental, tendlng to throw its structure Inta a coarsely crystalllne condition 
in which Its fracture resembles that of cast iron, and Is accompanied by great 
loss of strength and an almost total abolition of the property of toughness. 
The higher the percentage of carbon, the more detrimental Is this change. 
Now, the necessarily long-eontinued high heat to insure carburization has 
unavoidably produced this detrimental change in the plate, which, if it could 
not be remedied, would render it nearly worthless; for, although the with- 
drawal of the carburized plate from the furnace and then rapidly chilling 
it will insure a hlgh degree of hardness to the carburized- face, it will not 
remedy the coarsely crystalline and weak condition brought about by the 
long-continued high température. Subséquent remédiai measures must there- 
fore be taken." ' 

This coarseness of grain the patentée changes by what was old in 
the steel art, and is known as "grain-refining." This grain-refining 
forma the first step of the claim, viz. : 

"Heating the plate to a température permitting molecular rearrangement 
and conséquent conversion, upon hardening, to a fine, homogeneous grain." 

It is described in the spécification: 

"If a steel armor-plate of any composition ♦ * * be heated to a tem- 
pérature producing a pasty condition permitting a molecular rearrangement, 
say, for example, 800° Centigrade, and then hardened in this condition by 
complète immersion in oil, or water or other llquld, the plate will assume 
a greater or less degree of hardness with the formation of an extremely fine 
grained structure." 

This "pasty" condition, and the transition from coarse grain to fine, 
is, according to Prof. Langley, complainant's expert, reached at what 
is known as the "critical point," which condition and transition he 
thus describes: 

"The obvions meaning of the teran 'pasty' condition permitting a molecu- 
lar rearrangement clearly refers to the transition in the internai structure 
of a pièce of high carbon steel, which takes place when the température 
crosses the 'critical point' or 'recalescent' point' as I hâve explained in my 
answer to your question 5, for It is well known by récent microscopical re- 
searches that the internai structural of such steel undergoes a profound 
change at the critical point." 

The process of grain refining was well known in the prior art and 
one which the respondent was free to use; for, without citing at 
length the numerous citations from which he draws his opinion, we 
may say that an examination of them satisfies us that the witness 
Hartshorne was justified in summarizing the state of the art by say- 
ing: 

"It Is apparent from the above citation and in my own knowledge that the 
method of grain-reflning by heating above the critical point and then sud- 
denly coollng the steel has been known since 1878 and prior thereto, and 
that the purpose of this treatment is to make the grain as fine as possible 
in order to impart the greatest strength to the steel, and in order to allow 
the greatest toughness to be imparted to it by a subséquent annealing." 
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After this is completed, the plate is then hardened, or, as stated in 
the claim, "then hardening the plate by suddenly cooling." The sec- 
ond step is described by complainant as fibering the plate, and their 
contention is that this is a novel, and, as their expert in rebuttal says, 
an epoch-making, invention. The word "fiber" is not new as applied 
to metals.^ 

With the considération due to the conceded ability of complainant's 
experts and with high regard for the ability of counsel, we hâve not 
from a study of the proofs been convinced either that there is such a 
distinctive structured article as fibered armor-plate, or, if there is, that 
Schmitz's process was the first to create fiber therein, or, indeed, that 
the "second claim is anything more than annealing. As we hâve noted 
before, the patentée made no averment that he was originating any 
new metallic product. On the contrary, ail he says is that the second 
step of his process produces a highly fibrous molecular grain "which 
has an appearance on fracture very similar to velvet with a silky bor- 
der"; in other words, a grain of a highly, as contrasted with a less 
highly, developed fibrous character. In fact, his second step is but a 
species of annealing, as he himself says : 

"As wlU be seen from the preeeding, the présent process consista essen- 
tially in the following three opérations ; * * * Second, annealing the 
plates to a température which Is as high as possible without, however, reach- 
ing the température at which sald capability of ready rearrangement begins." 

[1 0, 1 1 ] It need not be said that the principles and gênerai process- 
es of annealing were well known. Annealing is done in several arts, 
and is defined as "the process used to render glass, iron, etc., less brit- 
tle by allowing them to cool very gradually from a high beat," or, as 
stated by Prof. Langley, "the effect of the annealing treatment is to 
replace the iron-like grains caused by the carbonizing stage by a dif- 
férent grain which is called fibrous" ; and "the term 'fibrous' is a gen- 
eric one used in the steel-making art to dénote a condition in contrast 
to the crystalline state." In the statement of the gênerai properties 
of Steel and the practice of steel-making which Prof. Langley made 
at the outset of his testimony, he, in effect, describes the method of 
annealing in order to grain refine and produce a fibrous toughness. 
After stating the effects of carburization, as quoted in a foregoing ex- 
tract, he says : 

"There are two methods of curing or partly curing this high température 
defect. In small articles, heating them to a yellow or orange tint and then 
reforging or rerolling is an effective opération, but as this cannot be applied 
to large objects like armor-plates, without destroying the specially carburized 
layer on one face which has just been produced, another pioperty of steel 
is made use of which is this. Steel which has been injured by long-con- 
tinued high température, and then suddenly ehilled, can hâve to a great de- 

2 Référence may be made to thèse authorities in addition to those in the 
record: Perey's Metallurgy (Ed. 1864) p. 10; Bradley Stoughton's, The Met- 
allurgy of Iron & Steel (Ed. 1908) p. 58: Treatment of Gun Steel by Col. 
Eardley Maitland, vol. S9, p. 120, Minutes of Proceedings of Civil Engineers, 
1887; The Metallographist, p. 97, 1899, article of Stead; 34 Journal of the 
Iron & Steel Institute, 1889, p. 371; 7 Transactions of American Society of 
Mechanical Engineers, p. 241, 1886; Howe's Metallurgy of Steel (Ed. 1890) 
pp. 194, 196, and instances cited; Tieman's Iron & Steel (Ed. 1910) p. 89. 
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grée Its coarse cast-lron grains changea Into a tough flbrous state by a long 
contlnued application of a beat below the hardening point; that Is, by a 
beat rangÏBg between 700° O. as an upper llmlt down to about 600° C. as 
a lower limlt. Thls change to a flbrous condition appllea partlcularly to low 
Carbon steel, whlle its effect on high carbon steel, whlch bas been hardened 
by chllllng, is to soften it and give to it a fine semlcrystalline grain possess- 
Ing some toughness, but not to the same degree as that of the flbrous con- 
dition produced in low carbon steel." 

Now, if this be a process of annealing, and his testimony in many 
places refers to it as an annealing process, it must be carried on be- 
low the critical point, and this appears from the testimony of Prof. 
Langley to be the fact.' 

"Annealing" was a process known and recc^nized in the prior art, 
and, indeed, it would seem to us that, subject to the différent prac- 
tices incident to the différent objects to be annealed and the partic- 
ular results desired, the terni "fiber" or "fibrous" as applied ttb metals 
was a term of quality rather than a description of a species of struc- 
ture. Prof. Langley speaks of the grain, "or as it has been elsewhere 
called in this suit 'fiber.' " Prof. Hartshome says : 

"The term 'flbrous' or 'flber' as applied to steel is a mlsnomer. No steel 
really has any flber. What the term means is that the steel is In such a 
condition of toughness that, when the bar brealis on bendlng, there is an 
appearance as of flber through the elongation of the partlcles, so that the 
term 'flbrous,' as applied to steel, merely means that the pièce breaks wlth 
an appearance llke wooden flber, rather than short oflC like glass." 

Prof. Howe does not deny this statement, for he concèdes one can- 
not see the fiber until the steel is broken, and this seems to be the 
opinion of the patentée, for he describes it as having "an appearance 
on fracture very similar to velvet with a silky border." Mr. Unger, 
the head of the Carnegie C.ompany's Research Bureau, is quoted by 
Prof. Howe as stating that he has never been able to detect fiber with 
the microscope in an unstrained spécimen. And not only is this the 
case, but Prof.. Langley concèdes that the fibrous grain is not the re- 
suit of this second step alone of the Schmitz process, but is in a meas- 
ure the resuit of a subséquent step.* 

Taking ail the proof, we are of opinion that the second step of the 
patent, viz., "reheating to a miximum température below that permit- 
ting rétroversion of the granular structure," is a reheating below the 

» Thus Prof. Langley says: "The directions just quoted from the patent 
[now, if thls plate thus hardened be agaln subjected to a glowlng heat, etc.] 
dénote that the glowlng heat whlch Is not to be so hlgh as the prevlous hard- 
ening heat, and Is to be about 600 degrees Centigrade, is clearly below the 
critical heat of hardening. It does, however, hâve the efCect of annealing the 
plate, and thereby removes the hardness communicated by the prevlous opér- 
ation by rapidly cooling from 800 degrees Centigrade." 

* "Q. If an armor plate, say of the character you saw at Homestead has 
been properly annealed after cârburlzatlon at a température below the critical 
point, is subsequently reannealed at the same or a lower température, what 
effect would auch latter heat hâve upon the structure produced by the earller 
annealing? A. ïn my opinion the second annealing would bave the effect 
of continulng and conflrming, so to speak, the condition of gram existlng at 
the termiuatlon of the flist annealing." 
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critical point, and then "allowing the plate to cool slovO^ly" is simply 
an annealing process. 

Such being the case, the next step is also a reheating below the crit- 
ical point, for it is restricted to "a température equal to or somewhat 
lower than the température of the second reheating." It is contended, 
however, that this reheating must be above the critical point, since the 
claim says it must be "not so low as to exclude hardening," but, if 
this be the true construction of the patent and claim, then the pat- 
entée has not fulfilled the statutory requirements of clearness, and we 
agrée with the conclusion of the witness Hartshorne, who says: 

"There Is no legitimate construction of this claim whlcti does not Involve, 
as I understand it, the manlfest absurdlty of instructing the operator to heat 
above the critical point and to heat belovr the critical point at the same 
time, or else instructs him to heat below the critical point and then harden 
by sudden chilling, which Is an impossibillty." 

Following the directions of the spécification and observing the lim- 
itations of the claims, we are clear in holding that the température of 
the second step is at the same or a lower température. Such being 
the case, we are equally clear that it involved no invention to use 
thèse steps in armor-plate in combination with grain-refining. To our 
mind the reading of the patent is clear as to températures, and, un- 
less uncertainty and confusion is raised by the expert testimony, none 
exists. The directions as to thèse températures being below the ré- 
troversion point of the granular structure are explicit, and restricted 
to that point, the steps are simply annealing ones. We accordingly 
hold the claim void as not involving invention. 

As the remaining two patents, viz., No. 651,965, granted June 19, 
1900, to Ehrensberger, and No. 653,413, granted July 10, 1900, which, 
respectively, form the subject-matter of the third and fourth bills, 
concern the same gênerai subject-matter, we consider them together. 
They were originally applied for in one application, but were subdi- 
vided by the Patent Office. The object of the patentée was to further 
harden the front and toughen the rear side of armor-plate, and this 
was donc by simultaneous, differential heating of the plate, and sud- 
denly cooling it. Thèse are called the "diffei^ntial heating patents." 
The process is thus stated by the patentée : 

"One side, viz., the sIde Intended to be exposed to the impact of pro- 
jectiles, Is heated to a température adapted to produce the required degree 
of hardness. This I call the 'hardening' heat, and the otber or rear side 
is heated to a température below that to which the exposed side Is heated. 
This latter température shoxald be such as ta produee toughness in the highest 
degree, and wlll be a red heat. This I call the 'toughening' heat. The plate 
is then suddenly cooled either by immersion or spraj-ing." 

An examination of the file wrapper shows that, as originally filed 
in 1896, the spécification did not specify the heat to which the back 
was to be raised, except that it was to be lower than the heat of the 
front. The language was that the front face was to be heated "to 
the température adapted to produce the desired suitable hardness, 
whilst the back or rear surface is on the contrary heated to a lower 
température ; that is to say, to that température which has been found 
by experiment adapted to produce the greatest degree of toughness," 
191 F.— 39 
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Under stress' of rejection, persisted in by the department through a 
controversy that lasted four years, the patentée in 1900 amended his 
spécification, inter alia, by the provision we hâve quoted, specifying 
that the back was to be raised to a red beat. This he did to avoid 
an English patent cited against him, and in differentiating such référ- 
ence he maintained the back of his plate was raised to a red beat. 
His language referring to the patent cited against him was : 

"Thls patent states that the body of the gun should never exceed a black 
lieat. Claims 1 and 2 of the présent application state, however, that the rear 
side of the plate should be heated to a 'lower red beat.' Page 2, Une 5, of 
the description, also states, 'Heated to a lower température ; that is to say, 
to that température which has been found by experiment adapted to produce 
the greatest degree of toughness.' ïhls shows that In applicant's process 
this température of the rear of the plate is always a deflnite one; that is, 
one which has been proved by experiment to be the proper température for 
the particular steel. Thls distinguisbes applicant's process from ail of the 
inventions cited. According to applicant's claims, the low température is 
always a red heat, the température of which is determined according to the 
particular steel being treated." 

So also in the file wrapper of his other patent hère involved, viz., 
No. 653,413, Ehrensberger made this statement in order to avoid the 
same référence (Kidd, British patent 3614, 1889) : 

"Kidd distinetly states that the head part is heated to a bright red heat 
declining to almost a black at the top of the sand. If the shell is black 
at the top of the sand, it certainly must be somewhat cooler below the level 
of the sand, and consequently nothing in the nature of a toughening heat 
is reaehed by Kidd for the body of the shell. This fact would preclude 
KIdd's process from anticipatiug applicant's process wherein the rear side 
of the plate is heated to a good red heat." 

What Ehrensberger meant by a "good red heat" is probably what is 
known in the art as a visible red, for such seems to hâve been the 
practice of those using the process. Thus Langley says the back of 
the Carnegie plates in differential heating were 500'' to 575° Centi- 
grade, and Unger says at 550° a plate would show at night "a very 
dark red." Indeed, the various stages of red heat, as distinctive ther- 
mal conditions, were so well recognized in the steel art as to justify 
Prof. Langley, after referring to the stages known as "red heat just 
visible," "dull red heat," etc., to say the various values of even the 
différent red tints was an universally recognized fact in the steel-mak- 
ing art. He further says: 

"Untll the somewhat récent Invention of accurate pyrometers, the heat 
treatment of steel was accomplished by référence to the color of the hot 
raetal, and thèse colors are still very largely used in shop practice because 
to the trained eye they are fairly definite,' and the lower tints are quite 
accurately gauged." 

[8] In view of the constrained amended language of the spécifica- 
tion stating that the température of the back of the plate in Ehrens- 
berger's process'"will be a red heat," and the differentiations made by 
the applicant of the température of his back being a good red heat as 
contrasted with a black, the red heat of the back of the plate must 
be read into his claims, for the principle is too clear to require cita- 
tion of authority that a patentée cannot make an infringement of the 
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thing from which hè differentiated his invention in order to obtaiu 
his patent. 

[9] Without, therefore, discussihg the grave question whether thèse 
patents disclosed a workable invention, we are satisfied the complain- 
ant has not established the fact of infringement. This fact turns on 
the testimony of Léonard and Ross, neither of whom had the gênerai 
knowledge of the armor-plate art which Mr. Unger testifies was con- 
fined to a very narrow circle of 15 or 20 men in the United States. 
Their testimony was the best the complainant could get under the cir- 
cumstances, as the respondent, like ail other armor-plate manufactur- 
ers, carry on their opérations secretly, and thèse witnesses were men 
who while engaged as workmen in respondent's establishment were in 
fact under the pay of another employer, who engaged them to observe 
and furnish information. Who their employer was does not appear in 
the proofs, so that the fact that they were not bona fide workmen is in 
no way a reflection on the complainant. It is only referred to to show 
the character of such witnesses in connection with the statemertt of 
the court below that the évidence of infringement was "not sufficiently 
satisfactory either in quality or amount." Ross, one of the witnesses, 
was not shown to hâve any spécial knowledge of or any practical ex- 
périence whatever in armor-plate work. He made his observations 
while running a power crâne in the Midvale plant. His whole testi- 
mony in référence to the differential heating is as follows : 

"Q. Tou bave stated that, after tbe plate is machlned ready for face 
hardening, 'the plate Is put in a bed of yellow clay, the clay is fetched up 
ail around the edge of the surface of the plate.' Is the face of the plate 
covered with clay? A. Xo, sir. 

"Q. You theu state, 'The plate is heated up, then it is fetched out and 
put on a spray and dashed with cold water.' Did you ever note tbe color 
of the plate after it is 'heated up,' and fetched out to be sprayed? A. ïes, 
sir. 

"Q. What is the color of the face of the plate? A. About a cherry red. 

"Q. Wbat is the color of the back or the bottom of the plate? A. Black." 

Beyond stating that he worked both day and night, that the colors 
to which he swore were those which he saw after the car bottom was 
run out of the furnace, and that the process to which he testified was 
the one he saw practiced by the Midvale Company during the two 
years he operated the crâne in the armor tempering department, the 
foregoing is his entire testimony bearing on the fact of infringement. 
The quoted statements were brought out by the complainant's own 
questions, and they positively and without qualification establish the 
fact that the Midvale Company during the two years of the witness' 
day and night observations kept the backs of their plates black. Not 
only does this teslirnony fail to show that Midvale used any infring- 
ing process, but it went further, and positively and unequivocally es- 
tablished afRrmatively that it did not infringe, because, as the witness 
testified, the backs of the plates were black, and not red. 

The only other witness was Léonard. His expérience in iron and 
Steel work was confined to puddling iron in mills and heating in open 
hearth furnaces. He acted as a watchman at Midvale for about two 
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œonths, and f or the ten months foUowing worked under ofEce instruc- 
tions, heating armor-plate. His testimony on the subject was : 

"Q. Please descrlbe the faite hatdenlng process? A. The plate Is then 
takeû and put On a f orm the shape of the plate and bedded in mud until 
about aa inçh and a half of the plate is exposed. Then It Is put Into a 
whltë-hot fiirnàeç, and heated untll the plate becomes a good cherry red, or 
about 7S0° Centigrade. Then it is taken out and put on the spray and 
sprayed from the top and bottom both at the same time until the plate is 
perfectly cool. 

"Q. What is the plate sprayed withî A. With water, cold as iee water. 

"Q. Which side ôf the plate is covered with mud, and whlch side is ex- 
posed? A. The face of the plate, with the carbonizlng materlal, is exposed 
to the heat of the furnace, and the other part of the plate is embedded in 
mud. 

"Q. You stftte tbe plate is heated until it becomes a cherry red. Does it 
become a cherry red ail over the plate? By that, I mean ail over the surface 
of the plate? A. It is heated until the face of the plate becomes a cherry 
red ail over. That is an equal heat ail over the face of the plate. 

"Q.- What Is the color of the back of the plate, or that portion of the 
plate covered with mud? A. I saw them black, and sometimes showing the 
color pretty good, but, if the bottom of the plate was as hot as the face of 
the plate, that was considered a bàd heat, and it had to be heated over 
again." 

Beyond stating on cross-examination that "the idea, and my belief 
was, to keep the back of that plate as cool as they possibly could," 
the foregoing constitutes Leonard's testimony. This testimony also 
fails to establish infringement. It shows the effort at Midvale was 
to keep the back of the plate as cool as could possibly be donc. This 
corresponds with what Ross says, who during two years always saw 
the backs black. The further testimony of Léonard that he saw the 
backs of the plates "sometimes showing the color pretty good, but, if 
the bottom of the plate was as hot as the face of the plate, that was 
considered a bad heat, and it had to be heated ovfer again," is con- 
fused, and the experts hâve put différent constructions upon it. 

But infringement is a tort, the burden of establishing which is on 
him who charges it. To produce confused and uncertain testimony 
in that regard will not suffice. Taking the testimony of Léonard and 
Ross as a whole, we hâve no doubt that it not only fails to show that 
in differential heating the Midvale Company did not heat the backs of 
their plates to a red heat, that their object was to keep them as cool 
as they could, ând that the backs of their plates showed a black heat. 
This being the f act, we are of opinion the complainant has not proven 
infringement of the claims in issue in Ehrensberger patents, Nos. 651,- 
965 and 653,413. 

The decree of the court below will thereiore be afïirmed, with costs, 
but our affirmance of such decree is based on our conclusion that daim 
5 of patent No. 534,178, granted to Albert Schmitz and Emil Ehrens- 
berger, is inv^id; that claim 1 of the patent No. 642,926, granted to 
Albert Schmitz, is invalid; that claims 1 and 3 of patent No. 651,965 
and claims 1 and 3 of patent No. 653,413, both granted to Ehrens- 
berger, are not inf ringed. 
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EDWARD HILKBE MOP CO. v. UNITED STATES MOP CO. et al. 

(Circuit Court of Appeals, Sixth Circuit November 7, 1911.) 

No. 2,136. 

L Patents (§ 328*) — Invention— Self- Wringing Mop. 

The Hilker patents, No. 744,196, claim 1, and No. 758,753, claim 1, each 
for a combined mop and wringer, are void for lack at patentable Inven- 
tion in View of the prior art, and especially of patent No. 716,417 to the 
same patentée. 

2. Tea de-Marks and Tbade-Najies (§ 75*) — Unfaie Compétition — What 
constittjtes. 

Notlilng less than eonduet tendlng to pass ofC one mari's business or 
merchandlse as that of another will constltute unfalr compétition, and 
similarity of circulars sent by a défendant manufacturer to its agents 
and prospective agents to those sent by complainant to its agents is not 
sufficient to constitute unfalr compétition, where tHe contents of tbe cir- 
culars were such that they were ncrt likely to be shovra to ultimate pur- 
chasers 6t the article. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 86 ; Dec. Dig. § 75.*] 

8. Teade-Mabks and Tbade-Names (§ 70*) — Unfaik Compétition. 

The adoption by one manufacturer of the characteristic features of an- 
other's product, common to articles of tbat class, does not of itself amount 
to unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. Muller, 20 0. C. A. 165 ; Lare v. Harper & Bros., 30 0. C. A. 
376.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity by the Edward Hilker Mop Company against the 
United States Mop Company and others. Decree for défendants, and 
complainant appeals. Affirmed. 

Charles B. Gillson (Gillson & Gillson, on the brief), for appellant. 
Wilbur A. Owen and Robert H. Parkinson (Owen & Owen, on 
the brief), for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This suit was brought for' the infringe- 
ment of two patents issued by Edward Hilker upon self-wringing 
mops, and for alleged unfair compétition in the advertising and selling 
of the same. On hearing below, upon pleadings and proofs, the bill 
was djsmissed ; the court holding, in terms as to one patent and in- 
ferentially as to the other, that it was invalid "for want of originality," 
and, even if valid, not infringed by defendant's mop. Little consid- 
ération was given to the charge of unfair compétition because, in the 
court's opinion, whatever unlawful compétition had existed had been 
discontinued, and because Hilker's conduct in sleeping upon his rights 
justified a conclusion that he did not attach great importance to de- 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fendant's conduct. There are two individual défendants. But it be- 
comes unnecessary to consider their relation, and we shall therefore 
call the Mop Company the défendant. In considering the validity and 
scope of the patents in suit, an earlier patent to Hilker plays so prom- 
inent a part that we refer to thèse three patents in their chronological 
order. 

December 23, 1902, Hilker procured patent No. 716, 417 on com- 
bined mop and wringer therefor, figures 1, 2, 5, and 6 of which are 
hère reproduced : 



jr*ff. 
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The spécification stated that: 

"The principal object of the invention la to pravlde a combined mop and 
wringer of simple and inexpensive construction in which the mopholder shall 
be so constructed that when the device Is used for mopping or scrubblng the 
floor or other surface the body of the holder wOl be retained at a slight dis- 
tance above the mop, so that the water will not be squeezed or pressed there- 
from. Âuother object is to so construct the device that the mop or cloth 
may be wning with either hand of the operator without solling the hands, 
in which opération the mopholder wlU be held in such a position as to cause 
the mop or cloth to become taut when it Is twlsted." 

Figure 1 of the patent, above shown, gives a side view of the struc- 
ture, showing the mop head, the holder A and handle B^ entering a 
socket-piece B and pivotally attached to the mopholder, a bail C, to 
the outer etid of which the mop cloth is attached at one end and at its 
other end a hook h, which is an extension of the shaft H by which 
when the handle / opérâtes the bevel gears G and G\ attached to the 
mop handle by means of the collar E, the mop cloth is twisted and 
so wrung. The crank shaft F is journaled through lugs on the collar 
E, which integrally includes the lugs for the crank shaft F and the 
extension supports in which the crank shaft H is journaled. 

Figure 2 shows the mop head bifurcated, as in figure 1. Figure 5 
shows the pivotai attachment of the handle to a solid block (not bi- 



EDWARD HILKER MOP CO. V, UNITED STATES MOP CO. 



615 



furcated), and figures 5 and 6 show modified forms of the bail. The 
spécification states that the mop head "may be made of any suitable 
.size, form, and material, but usually of wood." This patent we will 
for convenience call Hilker's first patent, although not his first patent 
in the gênerai art. 

[1] May 3, 1904, Hilker took out another patent, numbered 758,- 
753, on a combined mop and wringer, showing, instead of the wooden 
handle pivotally connected with the mop head, métal handle extensions 
entering the lower end of the wooden handle (which is slotted for the 
purpose of receiving them), and there being tightened by a wedge in 
the slot between the extensions. In this device the collar of the first 
patent, which supported the beveled gear wringing device, was em- 
ployed as a ferrule for the lower end of the wooden handle, perform- 
ing also the same office as in the first patent of supporting the beveled 
gear wringing device. The spécification states that the mop head 
"may be made of any suitable size, form, and material, but preferably 
of malléable iron and of the form shown in the drawings." This form 
is sufficiently shown by figure 2 of the drawings reproduced below : 




There is also shown a métal handle extension of one part, pivotally 
connected to the head between Nos. 16, 16. This we shall call Hil- 
ker's second patent. Claim 1 of this patent, which is alone sued on, 
reads as follows: 

"The comblnation with the holder, of a handle extension pivotally secured 
thereto, a handle connected to the upper end of the extension, a collar sur- 
rounding the lower end of the handle and the upper end of the extension and 
forming a ferrule for the former, a twisting device located on the collar, and 
a mop or cloth connected at one of its ends to the twisting device and at its 
other end to the holder, substantially as described." 

Pending the application for an allowance of this second patent, Hil- 
ker applied for and obtained a third patent (No. 744,196) upon a de- 
vice differing f rom the second patent in no respects material hère ex- 
cept : First, that the métal handle extensions instead of lying within 
the slotted end of the wooden handle lay outside thereof and within 
bosses upon the collar supporting the wringing mechanism; and, sec- 
ond, that the crank shaft of that mechanism is journaled through the 
collar and lower end of the wooden handle, instead of through the lugs 
on the collar, as in the first and second patents. The spécification of 
this patent states that the mop head "may be made of any suitable 
size, form, and material, but preferably of malléable iron, and of the 
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form diown in Fig. 2 of the drawings," whidi is reproduced below, 
together with figure 13, showing a rear view of the modified handle 
extension suggested, with a foot for Connecting the handle to the mop. 
head: 




Claîm ï of this patent is the only one sued on, and îs as foUows : 

"The comblnatlon wlth the handle,' of a wrlnger body or support mounted 
on Its lower end, a crank shaft Joumaled centrally through the handle and 
on the Said support, a beveled gear on the crank shaft, another shaft jour- 
naled at a right angle to the crànk ehaft and having means at one of Its ends 
to engage a mop or cloth, a beveled gear on the other end of sald shaft to 
mesh wlth the gear on the crank shaft, a handle extension comprising two 
members in engagement wlth the wrlnger body and located on the sides of 
the handle and having engaglng means at their lower ends, and means to 
support and secure sald members on the handle, substantlally as described." 

The first patent is not sued on. So far as the claims in question are 
concemed, the only différences between the device ôf Hilker's first 
patent and the inventions attempted to be secured by the second and 
third patents are; (1) The use of a wooden handle with métal exten- 
sions instead of a wooden handle throughout; (2) generally, the use 
of the collar of the first patent as a ferrule for the lower end of the 
wooden handle and to hold an extension in rigid connection; and (3) 
(as to the third patent), specifically, the use of the bosses on the collar 
for thepurposes above named; and (4) journaling the crank shaft 
through the collar and lower end of the wooden handle instead of 
through the lugs on the collar, as in the first patent. It is obvious that 
the invention disclosed by Hilker's first patent is as important in de- 
termining questions of anticipation and patentable invention as if the 
invention and patent were those of a third person. James v. Camp- 
bell, 104 U. S.' 356, 382, 26 L. Ed. 786, is a case in point. 

The crucial question is whether the combinations of éléments con- 
tained in the claims before us are the subject of patentable invention. 
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In our opinion, taking into account the prier art generally and Hilker's 
first patent especially, invention is not shown. The patents in ques- 
tion did not enter a new field. Not only were combined rnops and 
wringers old, but it was old to mount the bevel gear twisting device 
of a combined mop and wringer on a collar surrounding the handle. 
Hilker hiraself, even before what we hâve called his first patent, had 
employed the identical device so mounted on a self-wringing combined 
mop and scrubbing brush. The object of using métal handle exten- 
sions in place of the lower part of a wooden handle is said by com- 
plainant's expert witness to be to avoid a water-soaked wooden handle. 
But métal handle extensions (and presumably for a like purpose) are 
found in devices antedating the patents in suit. 

The use of bosses on ferrules or collars for holding métal handle ex- 
tensions in connection and alignment with wooden handles is likewise 
old. True, no one référence discloses ail thèse features; but that is 
not necessary. The central journaling of a crank shaft through the 
handle is not new in the other arts in which such bevel gear is used, 
although it may not hâve been used in the spécifie art in question hère ; 
and we are not sure that the références show such journaling through 
the collar and handle for the purpose of preventing the turning of the 
collar. It is évident that the mop of the first patent, with its wooden 
head, performed the functions of the second and third patents, with 
their metallic heads, in substantially the same way and with the same 
resuit. In the device of the first patent the handle is pivotally attached 
to the head, as are the handle extensions of the second and third pat- 
ents. Not only the form, but the method of opération, of the wring- 
ing device of the first patent is precisely the same as of the later 
patents, and the device is even located in the same relative position as 
respects the mop head. More than 40,000 mops manufactured under 
the first patent were marketed. The substitution of the spécifie form 
of metallic head adopted in the place of the wooden one, and the meth- 
od of assembling the metallic handle extensions in pivotai connection 
therewith, impresses us as the most meritorious of the improvements 
of the later patents. But such feature is not involved hère, and we 
are not concerned with the question whether, in view of the first Hil- 
ker patent, that feature contains invention. To divide the handle mid- 
way of the collar would not hâve constituted invention. Standard 
Caster & Wheel Co. v. Caster Socket Co. (C. C. A. 6) 113 Fed. 162» 
51 C. C. A. 109. In our opinion it was clearly not invention, in view 
of the prior art, to employ métal handle extensions in place of the 
lower end of a wooden handle. Having adopted such extensions, to 
adopt in the same connection the collar of the old wooden handle4 
mop, carrying the wringer mechanism, as the collar and ferrule of the 
handle and métal extensions carrying the same wringer mechanism, 
and thus performing the same .functions as the old collar and in the 
same way, but with only the added function of holding thè handle and 
extensions in connection and alignment, was the natural and obviou.s 
thing for Hilker to do. Such adoption under those circumstances diâ 
not, in our opinion, involve invention, but merely mechanical skill. 
Nor, having once so adopted the collar device ci the first patent, di^ 
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it involve invention to embrace the extensions by bosses upon the col- 
lar rather than to include them within the slotted end of the handle, 
or to substitute the central journaling of the crank shaft in place of the 
screw of the first patent, for the purpose of securing the coUar to the 
handle. 

It is urged that the commercial success of the device of the later 
patents is persuasive évidence of patentable invention therein. Such 
considération is frequently important, and even controlling, in cases 
otherwise doubtful. But we think the conditions hère are not such as 
to bring the case within the rule mentioned. The conclusion we hâve 
reached makes it unnecessary to consider the question of inf ringement. 

[2] The unfair trade complained of is alleged to consist, in part, 
in the use of advertising matter calculated to deceive. Complainant 
and its predecessors had been engaged in the manufacture and sale of 
mops a considérable time before the défendant and its predecessors 
entered the field. Both complainant and défendant sell their mops to 
agents, for whom they advertise in trade journals, newspapers, etc., 
and to whom they furnish printed circulars containing instructions and 
descriptive matter. The complainant in such advertisements and 
printed matter calls its mop the "Squeezie-Easy" mop. Défendant 
calls its mop the "Easy Wringer" mop. In both newspaper and trade 
journal advertisements défendant was, when the bill was filed, using 
pictures of the mop and employing expressions apparently copied from 
complainant's advertisements and circulars. Both parties, however, 
advertised prominently in their own names; their respective adver- 
tisements sometimes appearing upon a given page of the same journal. 
Such advertisements were not primarily intended to make sales to the 
ultimate purchaser, but to obtain agents, to whom other literature was 
sent in case of response to advertisements. The circulars sent de- 
fendant's agents were apparently copied, in substantial respects, from 
complainant's circulars to its agents. The similarity is such that, if 
intended or likely to be given to the ultimate purchaser, we should be 
disposed to hold that the ultimate purchaser who had seen complain- 
ant's circulars was likely to be deceived by defendant's circulars into 
purchasing in the belief that the goods were those of complainant's 
manufacture. But the nature of the circulars issued by both parties 
was such, containing as they did instructions to and a schedule of 
large compensations paid agents, that it seems quite unlikely that they 
would naturally fall into the hands of the ultimate purchaser. It is 
urged that, as defendant's circulars furnish "talking points" identical 
in many respects with those in complainant's circulars to its agents, 
the prospective purchaser may well be deceived by the similarity of 
the arguments used by agents. It seems to us that this possibility is 
rather remote. The rule is well settled that nothing less than conduct 
tending to pass off one man's business or merchandise as that of an- 
other will constitute unfair compétition. Goodyear Company v. Good- 
year Rubber Co., 128 U. S. 598, 604, 9 Sup. Ct. 166, 32 h. Ed. 535 ; 
Howe Scale Co. v. Wyckoff, Seamans & Benedict, 198 U. S. 118, 140, 
25 Sup. Ct. 609, 49 L. Ed. 972 ; American Washboard Co. v. Saginaw 
Mfg. Co. (C. C. A. 6) 103 Fed. 281, 43 C. C. A. 233; Newcomer & 
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Lewîs V. Scriven (C. C. A. 6) 168 Fed. 621, 94 C. C. A. 17; Rathbone, 
Sard & Co. v. Champion Steel Range Co. (C. C. A. 6) 189 Fed. 26, 
30. We think a case of fraudulent compétition is not so clearly made 
out as to justify us, in the face of the discontinuance of the alleged 
fraudulent compétition since suit was begun (and the other considéra- 
tions assigned by the Circuit Court), in reversing the decree in this 
respect. If the use of such advertising matter be continued or _re- 
newed, comp'lainant should not be barred by this decree from seeking 
redress therefor. 

Complaint is also made that defendant's mop (its only article of 
manufacture) is so similar in appearance to one of complainant's mops 
as to fraudulently deceive purchasers. The mop in question has gal- 
vanized iron handle extensions and bail, and a stamped galvanized iron 
head. The complainant's mop has the trade-name ("Squeezie-Easy" 
Mop), date of patent, and the name of "E. Hilker, Chicas^o. 111.," prom- 
inently stamped on the métal head. The defendant's mop has its cor- 
porate name (but not trade-name) and the date of the SÏusser patent^ 
under which it claims the right to manufacture, plainly stamped on 
the head, but not so prominently as in the case of complainant's mop. 
In the samples before us the defendant's handle extensions, handle 
to crank shaft, and spool on the handle are of the natural color, those 
on complainant's mop being painted or japanned black, otherwise the 
superficial appearance of the two mops is substantially identical. 

[3] We pass by, without deciding, the claim of fact made by de- 
fendant that complainant had ceased manufacturing the mop in ques- 
tion when défendant began'its manufacture. Complainant having no 
monopoly upon the design of the mop, défendant was free to copy it 
so long as it did not attempt thereby to palm off its goods as those of 
complainant, and took due care to guard against any déception of the 
public into buying in the belief that it is purchasing complainant's 
goods. The adoption by one manufacturer of the characteristic fea- 
tures of another's product, common to articles of that class, does not 
of itself amount to unfair compétition. See Rathbone, Sard & Co. v. 
Champion Steel Range Co., 189 Fed. at page 31, where several au- 
thorities are collected. In the case last cited we referred to a line of 
authorities which hold that the unnecessary imitation by one manu- 
facturer of the nonfunctional parts of the product of a competitor, to 
the extent that the two articles are substantially identical in appear- 
ance to a casual observer, and retail purchasers thus likely to mistake 
one for the other, amounts to unfair compétition, although each fea- 
ture taken separately may hâve been open to appropriation. We are 
not now called upon to détermine the correctness of that rule. In the 
case before us the éléments used by the défendant are of the natural 
color, or material purchasable in the open market as regular stock, and 
of a form naturally to be adopted for the purpose. Under ail the 
circumstances, we do not think defendant's mop such an unnecessary 
imitation of complainant's mop, as respects nonfunctional parts or 
nonfunctional features of functional parts, as to bring it within the 
rule to which we hâve referred, even if such rule were to be adopted. 
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Wé are cônstrained to hold that f raudulent compétition in the re- 
spect under considération is not made out. 

It results from thèse views that the decree of the Circuit Court 
should bé affirmed, with costs. 



WENDB V. HORINE. 

(Carcult Court, K. D. Illinois, E. D. October 20, 1911.) 

No. 29,099. 

Patents (i 95*) — Suit to Obtain Patent— Parties— Efitect of Assignment 
BY Inventoe. 

The assignment by an applicant for a patent of ail his rlgbt and tltle 
to the Invention Is effective and carrles with It the right to the assignée 
to the patent when issued without express direction for Its issuance to 
him and leaves no tltle, légal or équitable, in the assignor ; but under the 
provisions of Kev. St. § 4895 (U. S. Comp. St. 1901, p. 3385), that notwith- 
standing an assignment an application for a patent shall be made by the 
inventor or discoverer, and of section 4915 (U. S. Comp. St. 1901, p. 3392), 
that a suit in equity to obtain a patent shall be brought by the "appli- 
cant," the inventor may œaintain such a suit in his own name, notwith- 
standlng his assignment of his rights. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 127 ; Dec. Dig. § 
95.*] 

In Equity. Suit by Frank J. Wende against Melville F. Horine. 
On objection by défendant for want of parties. Overruled. 

Charles C. Bulkley and George E. Waldo, for complainant. 
Bond, Adams, Pickard & Jackson, for défendant. 

KOHLSAAT, Circuit Judge. Objection for want of parties under 
equity rule 52 (29 Sup. Ct. XXXI). 

Complainant files his bill under section 4915, R. S. (U. S. Comp. St. 
1901, p. 3392), praying that he be adjudged entitled to receive a patent 
upon his application sériai No. 699,941, for improvements in manifold- 
ing apparatus, filed in the Patent Office December 21, 1898, notwith- 
standing the action of thé Patent Office denying said application. 
Horine, his successful rival in Patent Office interférence proceedings, 
is made défendant. 

The answer allèges that, pending the application, complainant duly 
assigned the "éntire right, title, and interest in and to his said ap- 
plication for letters patent * * * and in and to the invention 
covered by said application" to third parties not joined in the bill, 
and that àt the time of filing the bill herein and now, complainant had 
and bas no interest in or title to said invention or application. 

Complainant bas treated this allégation of the answer as an objec- 
tion for want of parties, and under the provisions of equity rule 52 
has brought the matter before the court as such. It develops, however, 
upon the argument, that the issues raised présent not merely the ques- 
tion of whether or not the assignée should be joined, but extend to 

*Wr otber cases see same topio & i numbeb In Dec. & Am. Digs. 1907 to dats, ft Rep'r Indexes 
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the sufEciency as a matter of law of this averment of the answer; it 
being contended by défendant that complainant, having assigned his 
entire interest, is incapable of instituting suit. If this view should pre- 
vail, the suit must be dismissed, and complainant would be compelled 
to bring a new proceeding, making the assignée complainant. It is 
now more than a year since the last action of the Patent Office, and 
a. new suit would doubtless be met by a défense of constructive aban- 
donment, which, if it should prevail, would be a bar to further pro- 
ceedings. It is therefore important to détermine whether or not Wende 
bears such a relation to the proceedings for the procurement of a 
patent as to make him a compétent party complainant. 

So far as the record discloses, the assignment did not contain a 
request to the Commissioner of Patents that the patent issue to the 
assignée. This omission is urged as showing an equity remaining in 
the assigner. 

It is very clear that an assignment of an invention pending applica- 
tion, containing a request that the patent issue to the assignée, and 
being duly recorded, will vest the complète légal title to the patent, when 
granted, in the assignée. Gayler v. Wilder, 10 How. 477, 13 L,. Ed. 
504. In such case the assigner retains no title, légal or équitable: 

A careful considération of the reasons upon which the décision in 
Gayler v. Wilder, supra, is based, seems to warrant the coroUary that 
in the absence of such a request the assignment would be ineffective 
to pass légal title. And in Harrison v. Morton, 83 Md. 476, 35 Atl. 
102, the Suprême Court of Maryland in a well-considered case so held. 
Opposed to this view, however, is the considération that the inventer 
has vested in him, pending application, an absolute property right. The 
statute expressly provides that this right may be assigned, and its as- 
signability is not made to dépend upon the présence or absence in the 
instrument of assignment of a request to the Commissioner that the 
patent issue to the assignée. Assuming that, as in the case at bar, the 
language of the instrument shows a clear intention of the assigner 
to convey every right and title te the invention vested in him, there 
seems to be no légal principle or rule which would prevent such inten- 
tion from being effective. It would seem clear that the conveyance of 
ail title and right to the invention, i. e., the inchoate right to obtain a 
patent, would carry the patent when issued. Again, such an instrument 
of assignment might well be held to be a présent transfer of the patent 
to be granted ; it being well settled that property, corporeal or incor- 
poreal,* having a mère potential existence, may form the subject of a 
valid contract of sale. 24 Am. & Eng. Ency. of Law (2d Ed.) 1042, 
and authorities cited. 

While the décision in Harrison v. Morton, supra, is consistent with 
the reasoning of the court in Gayler v. Wilder, supra, it cannot be so 
easily reconciled with the opinion of the court in Railroad Company v. 
Trimble, 10 Wall. 367, 379, 19 L. Ed. 948. In the latter case the as- 
signment contained no request that the patent issue to the assignée, 
yet the court held that the complète légal title passed, apparently con- 
sidering the question oi the présence or absence of a request in the 
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assignment as îmmaterial, and basing its décision upon the intent of 
the parties as evidenced by the language of the assignment. 

Applying, therefore, the law as laid down in Railroad Co. v. Trim- 
ble, supra, the court must find that the légal effect of Wende's assign- 
ment was to leave him without any. title légal or équitable. 

But such a conclusion is not décisive of the ultimate question hère 
presented, namely, whether or not an applicant for a patent who has 
sold and assigned ail his rights, légal and équitable, to the invention 
and application, may institute proceedings under section 4915, R. S. 

Sections 4886, 4888, 4892, 4895, R. S. (U. S. Comp. St. 1901, pp. 
3382-3385), require an application by the inventor — and this regard- 
less of whether the inventor has parted with title to the invention or 
not, and notwithstanding he may even hâve taken steps to hâve the 
patent issue to his assignée when granted. 

After assignment, the application (section 4895, R. S.) of Wende 
and the interférence proceedings (2 Robinson on Patents, § 616) 
properly proceeded in the name of the original applicant. Under the 
circumstances of that application, the assignée, notwithstanding his 
ownership of ail title to the inchoate right as well as to the potential 
patent, cpuld not hâve been made a party to the application proceed- 
ings. If the interférence proceedings had terminated favorably to 
Wende, the Commissioner would, in due course, hâve properly issued 
the patent to him, notwithstanding the duly recorded assignment — ■ 
and such issuance, as shown supra, would not hâve affected the ques- 
tion of title. Consolidated Electric L,ight Co. v. Edison Elec. L,. Co. 
(C. C.) 25 Fed. 719. , 

While this proceeding is an independent suit in equity, it is, not- 
withstanding, a part of the application for a patent. Butterworth v. 
United States, 112 U. S. 50, 5 Sup. Ct. 25, 28 L. Ed. 656; Gandy v. 
Marble, 122 U. S. 432, 7 Sup. Ct. 1290, 30 L. Ed. 1223. As the Patent 
Oiïice record stands, a decree in favor of complainant should adjudge 
him, as the original applicant, entitled to a patent. 

The court draws its authority to hear and détermine the issue of 
priority presented herein solely from section 4915, R. S. That section 
provide's clearly that the applicant shall be the complainant, and the 
only power granted to the court is to "adjudge that such applicant is 
entitled * * * to a patent." The applicant is the person who 
files the application; the only person authorized under the circumstanc- 
es hère presented to file the application is the inventor. The statute 
makes no provision under the circumstances of this case for the sub- 
stitution of the name of the assignée as applicant. 

In order that defendant's contention should prevail, it is necessary to 
read "applicant" in the statute as "assignée." No good reason has 
been suggested why this should be done. The use of the word in its 
common acceptation is consistent with other sections of the same act 
in showing an intention on the part of the Législature to disregard the 
question of title to the inchoate right and to require the original in- 
ventor to file and prosecute the application. If it were possible to en- 
tertain a doubt as to the policy of the law in this regard, it would only 
be necessary to refer to the language of section 4895, R. S., where it is 
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expressly provided that, "in ail cases" of assignaient pending applica- 
tion, "application shall be made * * * by the inventer." This 
suit being part of the application for a patent, it is strictly in accord 
with the provisions of section 4895, that it be brought by the original 
applicant. 

Applying the elementary rules of statutory construction that words 
are to be construed in their natural, plain, and ordinary signification ; 
législative intent is to be determined from a gênerai view of the whole 
act; words are to be understood in that sensé which best harmonizes 
with ail other parts of the statute (36 Cyc. 1128 et seq.) — there seems 
to be no room for holding that the Législature meant "assignée" when 
it used the word "applicant." A due regard for the reason and spirit 
of the law in a case where the original applicant failed or refused to 
further prosecute his appHcation by bill in equity might warrant the 
court in holding that the assign,ee could file the bill in his own name ; 
but the facts in the case at bar do not warrant such a departure from 
the letter of the law. 

There seems to be no reason why the assignée might not now in- 
tervene and his rights be protected by the decree. 

Objections for want of parties are overruled. 



THE HAIDA. 
(District Court, S. D. New York. Oct. 16, 1911.) 

1. Collision (§ 123*) — Suit eor Damages— Bueden of Peoof. 

When the burdened vessel, whose duty It was to keep out of the way 
of another, was grossly at fault In bringing about a collision, she bas the 
burden of showing clearly that the other Is chargeable with contributory 
fault. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 123.*] 

2. Collision (§ 39*) — Steam Vessels Ceossing— Fault. 

Where a collision between two yachts on crossing courses was clearly 
brought about by the fault of the burdened vessel which, havlng the 
other on her starboard side, was bound to keep out of the way, the priv- 
lleged vessel heM not chargeable with fault because she kept her course 
and speed as required by the rules; it appearlng that, until it was too 
late to avoid the collision, she could not with any certainty know that 
the other vessel would not change her course, as she might 'hâve done 
and as it was her duty to do. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 39.*] 

3. Collision (§ 38*) — Steam Vessel Ckossing— Construction of Rules. 

Inland Navigation Rules of 1897, arts. 19, 21 (30 Stat. 96 [U. S. Comp. 
St. 1901, p. 2883]), which give to that one of two crossing steam vessels 
havlng the other on her port slde the privilège and require her to keep 
her course and speed, do not admit of the Imporsltion upon that privilège 
by the pilot rules of the condition that she must signal her Intention to 
so keep her course and speed. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 37, 38; Dec. 
Dig. i 38.*] 

In Admiralty. Proceeding by the owners of the auxiliary yacht 
Haida for limitation of liability for a collision with the yacht Natalie, 

•For otber cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and libçl by the owners of the Natalie to recover for such collision. 
Decree dismissing libel. 

Convers & Kirlin, for petitioner. 

Blodgett, Jones & Burnham, for the Natalie. 

HAND, District Judge. This is a proceeding to limit the lîability 
of the aûxiliary yacht Haida for a collision occurring on the 14th day 
of August, 1908, between her and the yacht Natalie about 500 feet 
west of the entrance, or gap, of the Erie Basin in the harbor of New 
York. The Haida was holding a northerly course about one point 
to the east of the south end of Governor's Island, making for the 
south end of Buttermilk channel, at a speed of about eight miles an 
hour. The Natalie had left the New Jersey shore, north of Govern- 
or's Island, had rounded the south end of Governor's Island, and was 
making for the entrance of the Basin. As a resuit of the collision 
the Natalie was nearly eut in two, slightly aft of amidships, and the 
master was alsp injured. Both master and ship hâve now libeled the 
Haida. Upon turning the south end of Governor's Island, the Natalie 
had the Haida upon the starboard hand, and became - the burdened 
vessel. The testimony of the master as to the Haida's course is most 
improbable, and is contradicted by ail other witnesses so that I cannot 
accept it. Therefore the Natalie, which did not yield at ail, was cer- 
tainly at .fault, and the only question is whether or not the Haida is 
likewise at faUlt. The Natalie so urges on two groùnds: First, be- 
cause the Haida should hâve seen the Natalie after it appeared that 
the Natalie was going to continue and could not change her course; 
and, secondly, because the Haida did not blow one short blast under 
rule 8 of the pilot rules to indicate that she would hold her course 
and speed. 

[1,2] Upon the first contention the facts are thèse: There were 
three men on the deck of the Haida, the deck hand, helmsman, and 
master. The deck hand who was a lookout only saw the Natalie a 
short time before she was struck, and after the collision was inévitable. 
At that time he shouted to the master and ran aft. The master gave 
the stopping signal, and helped the helmsman put her helm hard-a-port, 
throwing hér bow over to starboard. The helmsman had first seen the 
Natalie rounding Governor's Island with ample space to maneuver, 
He saw her à second time, after she had changed to a crossing course, 
and when she must change again to avoid collision, and a third time 
just before, the accident. He failed to advise the master at any time, 
because he thought the master saw the Natalie. The master saw her 
when she was off the point of Governor's Island on a course not cross- 
ing, and did nôt look at her again until the deck hand shouted to him. 
This inattention of the çrew is probably explained by the présence of 
a steam lighter which had blown an emerging blast, and was coming 
out of the Erie Basin. The Haida, having her on her starboard, was 
the burdened vessel and owed her a duty of vigilance. HoWever, I 
think it ftiusf be conceded that the Haida kept an insufflcîent lookout 
on her port hand, considering the character of the harbor and the 
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probable présence of light swift craft of just this kînd in the neîgh- 
borhood. Nevertheless it does not follow that the Haida would, or 
ought to, hâve changed her œurse, had she kept a proper lookout. 
Her duty was to hold her course and speed, and to assume that the 
burdened vessel would do her duty. If she had, by a nice spéculation, 
changed that course and speed and an accident had resulted, she would 
hâve been at fault. The Britannia, 153 U. S. 130, 14 Sup. Ct. 795, 38 
h. Ed. 660. The Natalie insists that, before the Haida acted, there 
was a period in which it was apparent that nothing which the Natalie 
would do would avert a collision, and yet within which the Haida 
could hâve done so. It is for inaction during this period that the 
Natalie charges her with négligence. Upon that issue the Natalie bas 
the burden, which she does not discharge. It must always be a close 
question when that time cornes at which the burdened vessel can by 
no possibility do her duty, and the time is doubly hard for the priv- 
ileged vessel to find, for she has no right to change her course and 
speed until then. When the burdened vessel is so grossly at fault as 
hère, the law puts on her the duty of showing clearly that the other 
was at fault. The Victory and Plymothian, 168 U. S. 410, 18 Sup. 
Ct. 149, 42 L. Ed. 519. 

Now the Natalie was a very swift vessel, which could turn in short 
compass, and she was moving faster than the Haida. I cannot say 
that there was any period within which a. lookout, if he had been look- 
ing, must hâve seen that the accident was inévitable ; at least, I cannot 
say, as I must, if the Haida is to be held at fault, that prompt action 
by her would hâve avoided the accident. Perhaps it might, perhaps it 
might not; but any conclusion must be at best a guess, and a guess 
will not serve. Andersen, for example, says that he knew that one 
or the other boat must change her course. He had another thought, 
which was that the Natalie might "corne in and swing up the channel 
the same way we did." That expresses very fairly the embarrassment 
in which the burdened vessel puts the other at such a time. This is 
doubly the case hère, where the privileged vessel is herself burdened 
in respect to another. The lighter had the right of way as against the 
Haida, which could not under the circumstances be expected to give 
the same attention as otherwise to the vagaries of other boats to which 
she owed no duty except after their own def ault. I can find nothing 
else in Andersen's cross-examination than that he observed that there 
would be a collision if the Natalie held her course. That is not 
enough. It must appear that a collision was inévitable, even if she 
did, for, while she had a locus pœnitentiae, the Hâida was sound to 
assume she would use it. 

[3] Upon the second point the libelant insists that the failure of 
the Haida to indicate by a single short blast that she would hold her 
course was a violation of rule 8 of the pilot rules, and that this viola- 
tion put upon the Haida the burden of proof of showing beyond fair 
doubt that her default did not contribute to the accident. The Penn- 
sylvania, 19 Wall. 125, 22 L. Ed. 148. Upon the facts it is impossible 
in nly judgment to détermine what would bave been the effect of the 
blast in question, because I cannot learn whether the Natalie's course 

191 F.— 40 
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was determîned by the master's inattention, or by his mistaken judg- 
ment of the relative speeds of the vessels. Disregarding his own story, 
as I must do, I can only speculate as to what he was doing. There- 
fore, if the Haida must show that her failure to signal did not con- 
tribute to the accident, she will fail. 

The claimant cites The Montauk, 180 Fed. 697, 103 C. C. A. 663, 
to prove that the requirement of rule 8, that the privileged vessel must 
signal, conflicts with the statute. The libelant insists that afr most the 
language of that case is obiter. In that case the Montauk was the 
burdened vessel, and at that time the rules required her to make the 
fîrst signal. This she did by blowing two blasts, three times, thereby 
indicating, under the then rule 2, her intention of changing her course 
to port. The privileged vessel did not answer this signal, and, instead 
of keeping her course and speed, put her own helm to starboard. The 
court held the privileged vessel free from blâme, because her only 
fault had been to change her course and speed, and that had been in 
extremis. Under the facts of the case, however, the privileged vessel 
was not at fault under either pilot rule 2 or 3 as it then stood, for, 
as the Circuit Court of Appeals construed rule 3, the only duty of a 
vessel under that rule, when it thinks the signal injudicious, is to 
slow down to bare steerageway, and the alarm signal is reserved alone 
for the case of a misunderstanding. It is therefore true that the re- 
marks in question were not absolutely necessary to the décision of 
the case so far as concerns the requirement of giving a signal. Still 
I do not feel that for me the question can remain open until that court 
chooses to reconsider it. The court says on page 699 of 180 Fed., on 
page 665 of 103 C. C. A., that two of the requirements of rules 2 
and 3 "clearly conflict with Inland Rules 1897, art. 18; rule 1 of 
which requires the privileged vessel to keep her course and speed." 
Now, there is no doubt as to which of the two is meant, for the pro- 
vision for the alarm signal in case of doubt is contained in article 
18, rule 3, and the pilot rule is only a restatement of it. Therefore 
the intention is clear to hold that the statute (article 19), which gives 
the privilège to the vessel having the other on her port hand, and 
(article 21) which requires her to keep her course and speed, do not 
admit of the imposition upon that privilège by the pilot rules of a 
condition that she answer a signal. A fortiori, it would not admit 
the imposition of the condition that she take the initiative of giving 
a single blast to indicate her intent to hold her course and speed, which 
is the form of the présent pilot rules. 

None of the cases cited appear to be in contradiction of this au- 
thority. In The Transfer No. 9, 170 Fed. 944, 96 C. C. A. 154, the 
sole question was whether, when the vessels had exchanged signais 
in agreement, they were bound to keep to the agreement. A décision 
upon that question has nothing to do with whether the privileged 
vessel was bound .to make a signal in order to hold her course and 
speed. AU that could be questioned was whether she meant to waive 
her privilège and so consented. 

It is noteworthy that rules 2 and 3 as proposed by the report of 
September 15, 1911, of the committee to the maritime law association, 
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make the giving of a blast only permissive. That is to say, they fix 
a meaning to the blast, but do not try to annex a condition to the 
privilège given by the inland rules. 
The libel is dismissed, with costs. 



MERRITT V. SPRAGUE. 

(District Court, D. Maine. October 21, 1911.) 

No. 140. 

1. Whaeves (§ 20*) — Injueies to Vessels— Evidence— Absence or Otheb In- 

juries. 

In a suit to recover for Injury to a vessel while in a doelv discliarging, 
from settling on the bottom, wherè It is shown that the condition of the 
bottom was dangerous to vessels and could hâve been readily diseovered 
and remedied by proper examination, évidence that others had discharged 
there in safety is of little probative value. 

[Ed. Note. — For other cases, see Wharves, Dec. Dig. § 20.*] 

2. Shipping (§ 54*) — Chartee — ^Liability of Cuakteeeb foe Injuet to Ves- 

sel— Unsafe Besth. 

TJnder a charter party requiring the charterer to "guarantee a safe and 
suitable berth for loading and discharging with sufficient water for reach- 
ing It and lying therein safely," the charterer is liable for an injury to 
the vessel vvhlle lying at the dock assigned her for discharging by reason 
of boulders and stones on the bottom upon which she rested at low tide, 
and it is no défense that he had no actual knowledge of the condition of 
the bottom. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. 
Dig. § 54.*] 

3. Shipping (§ 54*) — Chartek— Injuet to Vessel feom Unsafe Beeth— Con- 

teibutory P'ault. 

The master of a vessel. In placing her in a dock for discharging with 
which he Is himself unacquainted, but which is designated by the char- 
terer, bas the right to assume that the dock is suitable and saïe, and is 
not chargeable with contributory fault for her injury because of the 
dangerous condition of the bottom. 

[Ed. Note — For other cases, see Shipping, Dec. Dig. § 54.*] 

In Adlmiralty. Suit by William Merritt, master of the schooner 
Stella B. Kaplan, against Phineas W. Sprague. Decree for libelant. 

Benjamin Thompson, for libelant. 

Carver, Wardner & Goodwin, for défendant. 

HALE, District Judge. Thîs libel in admiralty is brought by the 
master, in behalf of himself and his co-owners, of the schooner Stella 
B. Kaplan, to recover damages for breach of a charter party dated 
June 24, 1909. The contract provides for the carriage of coal from 
Newport News to Bangor, Me., to be discharged free of ail expense 
to the vessel. It contains the provision that the vessel is to be tight, 
staunch, strong, and in every way fitted for the voyage. The libel 
allèges the breach of the f ollowing clause in the charter party : 

"The charterer to guarantee a safe and suitable berth for loading and dis- 
charging, with sufficient water for reaching it and lying therein safely." 

•For other cases see same topic & § Number In Dec. & Am. Dlga. 1907 to data, ft Rep'r Indexes 
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The: libelant says that, under the contract, it was thè duty of the 
respondentto furnish the vessel with a berth at which she could lie 
in safety while discharging her cargo; that the respondent failed to 
furnish such berth ; but that, at Brewer, on the Penobscot river, oppo- 
site Bangor, the respondent furnished an unsafe and unsuitable berth, 
with a hard and uneven bottom, with insufficient water for a vessel 
of her character and draught to lie safely; that the schooner was 
greatly and permanently damaged by reasôn of a defect in the bottom 
of the dock, and was thereby detained in ordter to make repairs. 

The respondent says that the schooner, at the date of the contract, 
and up to the time of the alleged in jury, was not tight, staunch, strong, 
and fitted for the voyage ; but that her timbers were old and rotten ; 
that, not long before, she had been badly strained, and her timbers 
weakened; that, during the voyage from Newport News to Bangor, 
she was in collision with the steamship Georgia of the Maine Steam- 
ship Company's line, and was severely strainedi and damaged; that 
her in jury was occasioned by her own unseaworthy condition and by 
the négligence and incompétence of her master, and not by the char- 
acter of the berth in which she was lying. 

The issues brought before the court are: Was the schooner at the 
date of the charter party, June 24, 1909, and up to the time of her 
docking.at Bangor, staunch, strong, and ip every way well fitted for 
the voyage for which she was chartered? 

Did the charterer provide a safe and suitable berth for loading and 
discharging the schooner, with sufficient water for reaching it and 
lying therein safely? 

DidI the damage which the schooner sustained, and the détention 
which she sufîered, arise from the fault of the charterer and from 
his breach of the contract, or from other causes for which the char- 
terer was not responsible ? 

Was the libelant at fault? 

Upon air thèse issues there is a great conflict of testimony. The 
trial has proceeded at great length, and has been conducted with skill 
and ability by able counsel upon both sides. It is hardly necessary 
to state more than the conclusions of the court upon each one of the 
above questions. It would serve no good purpose to analyze, or even 
to State, the conflicting testimony. 

At the date of the contract pf charter, June 24, 1909, and up to 
the timè of her docking at Bangor, on July 20, 1909, was the schooner 
tight, staunch; strong, and in every wày well fitted for the voyage 
for which she was chartered? 

The Stella B. Kaplan is a f our-mastered schooner of the burden of 
1,025 tons, and of a coal-carrying capacity of over 1,700 tons, built 
by the New ;England Company at Bath, in 1891 ; 186 feet and some 
inches on her keel ; 40 feet and 3 inches, beam ; loaded, she draws 
about 21 J4 fçet. In 1907 she was in collision. Her whole port bow 
was carried away, and she was rebuilt from stem to main-rigging. 
The respondent has offered évidence tending to show that, at the time 
she was docked, the schooner wàs hogged about 16 or 17 inches; her 
principal pump was broken and useless; there was a large amount 
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of water in her hold ; she had received a severe shock by lier colli- 
sion with the Georgia, andi had béen severely strained, the injury 
causing her seams, butts, and wood ends to open, and the cernent with 
which the seams were filled to crack and f ail out, which caused her 
to leak; at the time of her docking she was not in a condition to 
ground on the bottom, which her captain knew to be hard; and she 
was not staunch, and strong, nor fit to take the bottom. 

The testimony on behalf of the libelant tends to show that the 
Kaplan was a well-built vessel ; she had been kept in good seaworthy 
condition; she was largely rebuilt in 1907; she was kept in good 
repair, and in staunch and seaworthy condition, and was in such con- 
dition at the time of her docking at Bangor; while On the passage 
from Newport News to Bangor, near the westerly entrance of Vine- 
yard Sound, she was run into by the Georgia, a vessel of about 1,400 
tons, on passage frora Portland to New York; the Georgia struck 
the Kaplan's port cathead, and grazed the fore-rigging ; the steamer's 
guard bent three of the forward chain-plates on the schooner and 
carried away the outer jib guy on the port side; and this was the 
substance of the injury ; Capt. Johnson of the Georgia, af ter the colli- 
sion, came back to the Kaplan and offered to assist, but could not see 
that she was damaged; and Capt. Merritt of the Kaplan stated that 
she was not injured, and did not require aid; after the injury at the 
dock she was fully repaired at South Portland ; the injury occasioned 
by the collision was clearly distinguishable from her other injury; 
and the amount paid for repairs occasioned by such collision was only 
a little over $80. 

After a careful examination of ail the testimony upon this point, 
I am clearly of the opinion that, if the Kaplan had received by the 
collision such injuries as the respondent allèges, she would not hâve 
been able to reach port at Bangor. Injuries of the nature which she 
suffered could not, I think, hâve existed bef ore she went to the dock ; 
if they had existed, she would hâve sunk in deep water. From the 
whole testimony I am satisfied that when she came to her dock at 
Bangor she was in a condition to meet the requirements of her charter, 
that she should be tight, staunch, and strong, and fitted for the voyage. 

Was the dock designated by the charterer for the discharge of the 
schooner a safe and suitable berth for a vessel of her class, with suffi- 
cient water for reaching it and lying there in safety? 

The wharf of the Eastern Manufacturing Company was assigned 
by the charterer to the Kaplan, for her discharge. It is located on 
the Brewer side of the Penobscot river, opposite Bangor. The bulk- 
head against which a vessel lies while discharging her cargo extends 
out into the river about 150 feet from the shore, and up and down 
the river for a distance of about 90 feet, and about 35 feet in toward 
the shore. From the bulkhead, a discharging stage, supported by 
shears, runs out over the hatches of the vessel, so that the cargo, as 
it is hoisted from the vessel's hold, may be wheeled in towards the 
shore. Vessels consigned to this wharf are discharged by George A. 
De Rusha, who, in behalf of the Eastern Manufacturing Company, 
had fûU control of the discharging of ail vessels. The testimony as 
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to the character of the bottom was so contradictory and unsatisfactory 
that, during the progress of the hearing, the court appointed a well- 
known Portland engineer of high character to go to Bangor and sound 
out the dock, with the view of determining, as accurately as possible, 
the depth of water and character of the bottom ; instructing him to 
détermine the character of the bottom as to hardness, and, if there 
were any rocks or obstructions, to locate them as far as practicable, 
and détermine their size. The engineer was also authorized to employ 
the services of a diver if he should find such services were required, 
in order to get the necessary information. The engineer, Mr. Richard- 
son, made a careful examination, ànd full report, and gave his testi- 
mony in court. He reported the bottom to be very hard and stony ; 
"that the bed of the river, uncoveredi at low water both above and 
below this point, is so thickly covered with cobblestones that, viewing 
it f rom' a point 50 feet away, it looks absolutely like an old-fashioned 
gutter paved with cobblestones." He discovered a boulder at about 
the point where it is claimed that the forefoot of the Kaplan rested. 
From his testimony, and from that of Mr. Chase, the diver employed 
by him, this boulder appears to hâve been about 4 by 6 feet on top, 
and from 18 to 24 inches, rise. The diver further reported that he 
found "quite a number of round, boulder like rocks at intervais, from 
about the size of a water pail and larger." He further. reported : 

"From the center of the wharf or near, going up river, the bottom rlses, 
therefore maklng less depth of water at that end." 

The engineer reported, and his soundings showed, quite a number 
of boulders, and that "boulders were thicker at the upper end of the 
berth than at the lower, and the iron seemed to indicate thaï they 
were from one to two cubic feet in size." He also reported that on 
the morning when the diver examined the bottom he found another 
vessel had hauled in overnight, and was ready to discharge her cargo ; 
and that this vessel, the Fanny C. Bowen, was about the length of the 
Kaplan, with about 2 feet less beam. His report indicates that the 
Bowen was lying at about the place where the Kaplan laid, and that, 
at her stem, and just outside of her keel, was a boulder such as the 
diver bas described. 

[1] There was évidence in the case that other large vessels had 
used the dock of the Eastern Manufacturing Company with safety. 
It has been f requently pointed out by courts that this class of testimony 
is valuable to show that under some circumstances the dock could be 
used without occasioning in jury to vessels using it; but that such evi- 
dlence is not of great probative value when it is proved that there 
were defects capable of producing mischief, and that such defects 
could hâve been readily discovered and remedied by proper examina- 
tion. Smith V. Havemeyer (C. C.) 36 Fed. 927; The Nellie (D. C.) 
130 Fed. 213, 216. 

[2] In considering the duty of the respondent, the charterer, with 
référence to désignation of the dock, it is clear that he cannot relieve 
himself of responsibility by showing that he did not bave knowledge 
of the condition of the bottom at the time he consigned the schooner 
to the dock for her discharge. This court has passed upon this ques- 
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tion, where it arose upon a contract of the charterer to discharge a 
vessel, without the spécial provision of guaranty which is found in 
the charter now before me. In accordance with the well-settled law, 
the court held : , 

"It is incumbent on a consignée, requlred by the charter to discharge a 
vessel, to deslgnate a suitable place for her to lie while discharging, and to 
know, as far as by reasonable effort it can be ascertained, that such place la 
reasonably safe; and this obligation exteuds to ail the conditions in which 
the vessel Is plaoed and to ail the dangers to which she is exposed while 
effecting her discharge, and the consignée is responsible for the négligence or 
want of knowledge of its agent in charge of the work, through which the 
vessel is injured." Look et al. v. Portsinouth, K. & Y. St. Ry. (D. C.) 141 Fed. 
182. 

A similar question arose in Philadelphia & Reading Ry. Co. v. 
Walker (D. C.) 139 Fed. 855, and in Carroll v. Holway (D. C.) 158 
Fed. 328. 

In the case at bar, the respondent cannot escape responsibility by 
showing that he did not in fact hâve knowledlge of the condition of 
the dock of the Eastern Manufacturing Company at the time the 
schooner was consigned there for her discharge. The defects which 
I find in the dock were clearly discoverable by the exercise of reason- 
able care. If, upon examination of the Kaplan, the charterer's agent 
found it doubtful whether the dock were suitable for a vessel of her 
length, beam, and draught, he clearly should hâve lightered her cargo 
or hâve towed her away from the dock, se she would not take the 
bottom at low water. The charterer was responsible. He should) hâve 
known the character of the dock. The captain of the vessel did not 
know the dock, and is not chargeable with knowledge. Smith v. Bur- 
nett, 173 U. S. 430, 19 Sup. Ct. 442, 43 L. Ed. 756; Smith v. 
Havemeyer (C. C.) 36 Fed. 927; Hartford & New York Transp. Co. 
V. Hughes (D. C.) 125 Fed. 981 ; Sawyer v. Oakman, Fed. Cas. No. 
12,404. 

From the testimony of the engineer appointed by the court, and 
from that of his diver, and from the whole évidence in the case, I am 
of the opinion that there were boulders and large rocks in the upper 
part of the berth which rendered the bottom of the dock unsafe for 
vessels of the size and character of the Kaplan, and that there was 
not sufificient water in the dock for her to lie therein with safety. I 
think the respondent failed to meet the terms of the charter party, in 
that he did not provide a safe and suitable berth for loading and dis- 
charging the schooner, with sufificient water for reaching it and lying 
therein safely. I think he was further at fault in that prior to the 
docking he did not provide either for the lightering of her cargo, or 
for her discharge in such a way that she wouldl not hâve grounded. 
In that way she would hâve avoided ail risk of grounding on the 
boulder or upon the large rocks in the upper part of the berth. The 
testimony leads me to believe that the charterer could hâve effected 
her unloading in safety, either by having her discharge begun at the 
afterhatch, and then hauling her astern before low water, or by tow- 
ing her to a suitable anchorage before she took bottom on the low 
water. 
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Did tîie damage which the schooner sustained arise from the de- 
fect in the dock? I hâve already called attention to the testimony 
of Ûib engineer and the diver regarding the existence of certain rocks 
and of a, boulder in that part of the dock where the stem of the 
Kaplan was lying. The injuries to the vessel were forward. Her 
shoe was crushed for a distance of about six fee't; her stem was 
statted from the wood ends ; she showed signs of strain on the rail, 
and in the butts on her deck, well forward. From ail the testimony 
in the case it seems clear to me that such an in jury, and such open 
and leaking condition, could not hâve existed for any length of time 
without the schooner requiring a constant opération of her pumps, 
and the testimony shows that very little use of her pumps was re- 
quired until she grounded in the dock. Capt. Humphréy, a very ex- 
periençed shipmaster, on whom I hâve often relied in matters re- 
quiring expert testimony upon maritime subjects, made an examina- 
tion of the schooner at Bangor and after she was hauled out on the 
railway, and has t'estified that he could see she had a bad strain for- 
ward, and that from the forecastle head it looked as though the stem 
had puUed away from the woodl ends ; he saw "that six or eight feet 
of the . sçhooner's shoe was 'squashed' out on each side, and part of 
the lowçr keel was split at the forward end as the vessel bore so hajd ; 
and he Could then tell that her stem was started, and the injury looked 
new." I think the injury suffered by the vessel was the natural out- 
come of the grounding of her forefoot upon some hard substance in 
the dock, while her afterpart was afloat, From the whole testimony 
I am satisfied that her injuries arose from the effect of the grounding. 

[3] The evidlence does not sustain the défense set up by the re- 
spondent that Capt. Merritt was at fault. It is well settled that, in 
this class of cases, contributory négligence is a matter of défense. 
Smith v. Havemeyer (C. C.) 36 Fed. 927; The Nellie (D. C.) 130 
Fed. 213. In Carroll v. Holway (D. C.) 158 Fed. 328, this court 
held that the master of a vessel, in placing her in a dock with which 
he himself was unacquainted, but which had been designated by the 
consignée pf the cargo, had a right to assume that such dock was a 
suitable and safe place, and rely upon the performance by the con- 
signée of his duty. 

In the case now before me, the duty of the charterer was fixed by 
the guaranty in the charter party. While Capt Merritt was unfamiliar 
with the condlition of the berth, the case shows he exercised ail the 
care that he was called upon to exercise in the premises. He was not 
informed of the dangers to which the vessel would be exposed while 
lying at the berth which the respondent had designated. The testi- 
mony does not lead me to find that he waived any of the provisions 
of the charter, or that he was guilty of any contributory négligence. 
The caSe shows that on the morning folio wing the injury Capt. Merritt 
ordered discharging to continue. It is not necessary to inquire 
whether this was the wisest course to adtopt. The action was taken 
after the injury occurred, to save as far as possible any further in- 
jury v and it does not appear that any subsequerit injury was occa- 
sioned by the adoption of this measure. It appears, too, that this ,di- 
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rection was given by Capt. Merritt without any knowledge of the 
dangerous position in which his vessel had been placed. He adopted 
the measure in his effort to relieve the schooner in the position where 
the respondent had placed her. Whatever assurances Capt. Merritt 
received as to the nature of the bottom clearly tended to mislead him, 
rather than to put him upon f urther inquiry. The respondient has not, 
I think, made out his défense that the captain of the schooner was at 
fault. 

The respondent must be held to answer for the damages to the 
schooner, and for her détention. 

A decree may be entered for the Hbelant, with an order of référence 
to assess damages. 



In re PLYMOUTH ELEVATOR CO. 

(District Court, D. South Dakota, S. D. October 20, 1911.) 

No. 587. 

1. Bankbuptct (§ 288*) — Jumsdiction of Bankeui>tct Coubt — Advebse 

Olaims to Pbopbrtt. 

Where a ehattel mortgagee who had taken possession of the mortgaged 
property for the purpose of foreclosure prlor to the flling of a pétition In 
bankruptcy agalnst the mortgagor was notlfled of an application by the 
banbrupt's trustée for an order authorlzing him to sell the property free 
of Incumbrance, and to hold the proceeds as a spécial fund subject to the 
mortgagee's clalm, in case it should be established, permitted such an or- 
der to be made without objection and acquiesced therein by surrenderlng 
the property to the trustée for sale, pursuant to such order, the proceeds 
of the sale came rlghtfuUy Into possession of the bankruptcy court whlch 
had jurlsdlction to distrlbute the same and to summarlly détermine the 
mortgagee's rlghts therein. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 288.* 
Jurlsdlction of fédéral courts in sults relating to bankruptcy, see note 
to Bailey v. Mosher, il C. C. A. 313.] 

2, COBPOBATIONS (§ 415*) — AUIHOBITT OF PbESIDENT— EXECUTION OF MOET- 

GAGE. 

Under Clv. Ciode, S. D. §§ 434, 435, provldlng that the powers of a cor- 
poration shall be exerclsed and its business conducted and controUed by 
its board of dlrectors, and that the officers shall perform the dutles en- 
Jolned on thera by law and the by-laws, a ehattel mortgage executed to 
secure an antécédent debt by the président of a corporation without au- 
thorlty under the by-laws, and whlch was not authorized nor ratlfled by 
the dlrectors, who had no knowledge of it until the bankruptcy of the 
corporation, was Invalld. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1664-1669 : 
Dec. Dlg. § 415.*] 

In the matter of the Plymouth Elevator Company, bankrupt. On 
review of décision and order of référée holding invalid a chatte! mort- 
gage in favor of T. E. Wells & Co. Affirmed. 

E. R. Winans ( Sonnenschein, Berkson & Fishell, of counsel), for 
petitioner for review. 

Boyce & Warren, for respondent. 

•For other cases see same toplc & ! numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Inflexes 
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ELIvIOTT, Pistrict Judge. This is a pétition for a review of a dé- 
cision and order of Henry A. Muller, référée in bankruptcy, in the 
above-entitled matter, dated September 27, A. D. 1910. 

The record brought hère for review discloses that the following 
proceedings hâve been had: 

On the 7th day of September, 1909, the Plymouth Elevator Com- 
pany, a corporation, was, upon pétition of creditors, adjudicated bank- 
rupt, and one W. Z. Sharp appointed its trustée in bankruptcy. Prior 
thereto, and after the fihng of the said pétition, on, to wit, the 7th 
day of August, 1909, an order was entered by Hon. John E. Carland, 
then United States District Judge for the District of South Dakota, 
restraining T. E. Wells & Co. from proceeding further with the fore- 
closure of a certain chattel mortgage upon two certain elevators here- 
inafter referred to. Later, on or about the 13th day of September, 
1909, the, trustée in bankruptcy of the Plymouth Elevator Company 
filed a pétition with the référée in bankruptcy, alleging and setting 
forth that the said elevators were chiefly valuabie for the purpose of 
receiving, storing, and shipping grain, and that the bulk of that busi- 
ness v^^as transacted between September and January of each year, and 
that unless the said elevators could be sold within a short time after 
the Ist of September, 1909, the said elevators could probably not be 
sold at ail until the next year and petitioned, for that reason, for a 
sale of the said elevators, f ree of the lien of the said chattel mortgage 
to said T. E. Wells & Co. Thereupon the référée issued an order to 
show cause why the prayer of the petitioners should not be granted, 
which was dùly personally served upon the said mortgagee, and upon 
the retum day named therein, to wit, September 25, A. D. 1909, no 
one appearing in opposition thereto, and without objection, an order 
was duly entered by the said référée by which the said elevators cov- 
ered by the said chattel mortgage were ordered to be sold to one Sam 
Walter, who had made an offer of $5,500 therefor, which order con- 
tained the following provision : 

"That said sale be free and clear of Incumbranee, and title thereof trans- 
ferred absolutely to the said Sam Walter (the purchaser) and the lien of said 
T. E. Wells & Co., such as it may be or hereafter determlned to be transferred 
to the proceeds of sale of said property, subject to ail the rights which the 
said T. E. Wells & Oo. now has by virtue of Its possession of the property 
herein described, and Its rights obtalned under and by virtue of Its mortgage 
and the orders of this court herelnbefore entered In thIs matter. * • * 
That the trustée shall retain In his possession as a separate fund, not to be 
disbursed untll the further order aï this court made herein, ail of the pro- 
ceeds derlved from the sale of said elevators." 

And on the same date, and as a part of the proceedings in said case, 
upon said hearing, the référée entered an order that T. E. Wells & 
Co. deliver possession of the said elevator properties to W. Z. Sharp, 
trustée of the Plymouth Elevator Company, which order is in substance 
as follows : 

"It Is ordered and adjudged that T. E. Wells & Co. forthwith, and upon 
présentation of this order, deliver the possession of the elevator situated at 
Daon, lovya, known as the 'north elevator,' and the elevator situated at Doon, 
lowa, known as the 'south elevator,' situated alongslde of the right of way 
of the Chieago, St. Paul, Minneapolls & Omaha Rallway, which was formerly 
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the property of the Plymouth Elevator Cknnpany, with each and every part 
and parcel thereof and ail of the appurtenances thereunto belonglng, and ail 
other property used tn connection therewith and found upon said premlses 
when taken possession of by said T. E. Wells & Co., to W. Z. Sharp, trustée 
of the Plymouth Elevator Company. 

"And it is further ordered that when said promises shall hâve been turned 
over to W. Z. Sharp, trustée, and he shall hâve received the same, he shall 
in like manner deliver said premlses and the whole thereof, together with ail 
the appurtenances thereunto belonglng, to Sam Walter (the purchaser thereof), 
and take his receipt therefor." 

That, pursuant to said order of September 25, 1909, the said mort- 
gagee, T. E. Wells & Co., at once turned the elevator properties over 
to the said trustée in bankruptcy, and he thereupon delivered the same 
to the purchaser, and received the proceeds thereof, amounting to 
$5,500. 

That more than six months later, on, to wit, April 20, A. D. 1910, 
there was filed in the ofifice of the référée a pétition of the trustée for 
an order to show cause why the pretended lien claimed by the mort- 
gagee upon the proceeds of the sale of said elevator properties should 
not be adjudged void and of no effect, and why such proceeds should 
not be placed with the other cash assets in the hands of the trustée 
and made available for distribution among the gênerai creditors, which 
said pétition alleged in substance: That petitioner was the duly ap- 
pointed, qualified, and acting trustée of said bankrupt. That among 
the assets which came into his hands as such trustée were the follow- 
ing: The grain elevator at Doon, Lyon county, lowa, known as the 
"north elevator," and the elevator at Doon, Lyon county, lowa, known 
as the "south elevator," both situated upon the right of way of the 
Chicago, St. Paul, Minneapolis & Omaha Railway. 

The pétition further alleged, in substance, that there was at the 
time of the appointment of the petitioner of record in the office of 
the register of deeds of Lyon county, lowa, a pretended mortgage, 
giving its date, place of record, the description of the notes it secured, 
and the description of the property, substantially as above stated. It 
was further alleged that on or about the 23d of July, 1909, the said 
mortgagee, T. E. Wells & Co., commenced the foreclosure of said 
chattel mortgage, and advertised said property to be sold at public 
auction on the 9th day of August, 1909, at 2 o'clock p. m. It was 
further alleged that on the 7th day of August, 1909, an order was 
duly made in the above-entitled matter, restraining the foreclosure of 
this chattel mortgage until further order of the court. It was further 
alleged that the bankrupt was a corporation organized and doing busi- 
ness under the laws of the state of South Dakota, having its principal 
place of business at Sioux Falls in said state, and had a board of four 
directors. 

It was further alleged : That said mortgage to the said T. E. Wells 
& Co. was signed by J. G. Walter, the président of the Plymouth Ele- 
vator Company, and by him delivered to the agent of the said T. E. 
Wells & Co. That no meeting of the board of directors of said Ply- 
mouth Elevator Company was ever held at which the giving of said 
mortgage was authorized or considered, and no member of the board 
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of directors, except the said J. G. Walter, ever assented to or author- 
ized the giving of said mortgage, of had any knowledge that any such 
mortgage was given or contemplated until long af ter the said pretended 
mortgage had been signed and delivered as aforesaid, and the said 
mortgage was made without the knowledge or consent of the secretary 
of said corporation and was not countersigned by him. That a code 
of by-lâws was duly adopted by said corporation on the 4th day of May, 
1905, and was still in force at ail times subséquent thereto. That ar- 
ticle 7 of said by-laws provided : 

"It shall be the duty o( the secretary to keep a minute account of ail meet- 
ings of said corporation, retain In hls custody ail the books, records, vouchers, 
and documents belonging thereto, and to safely and properly keep the same ; 
counterslgn ail certiflcates of stock, deeds, notes, and mortgages, etc. And 
to keep a proper record of ail transfers thereof, and generally to do and per- 
form ail acts usually performed by such offlcer. • • • " 

It was further alleged that at the time the said pretended mortgage 
was given to said T, E. Wells & Co. the said Plymouth Elevator Com^ 
pany was insolvent, and the said Plymouth Elevator Company by 
giving said mortgage intended to pref er the said T. E. Wells & Co. 
over its other creditors, and the said T. E. Wells & Co. at the time 
it received the said pretended mortgage had reasons to b.elieve that the 
said Plymouth Elevator Company intended thereby to give préférence 
to the said T. E. Wells & Co. over its other creditors. 

It was further therein alleged : That on the 20th day of September, 
1909, upon notice and order to show cause, duly served upon the mort- 
gagee, and without objection, an order was made and entered by this 
court authorizing the petitioner to sell the property thereinbefore de- 
scribed for the sum of $5,500 in cash, and directed the petitioner, in 
case of such sale, to retain the proceeds of such sale in a separate 
fund, not to be distributed until the further order of this court made 
herein. Tïiat petitioner, pursuant to said order, did sell said property 
for the said sum of $5,500, which sale was approved by the court, and 
petitioner has since held, and still holds, the said sum of $5,500 in a 
separate fund as per said order. That on the same date, upon the fil- 
ing of said pétition, an order to show cause was duly issued, and there» 
after, on, to wit, on the 22d day of April, A. D. 1910, was duly served 
upon the mortgagee, T. E. Wells & Co., requiring said mortgagee to, 
show cause why the proceeds of the said sale should not be placed with 
the other cash assets in the hands of the trustée and made available 
for distribution among the gênerai creditors, which said order was re- 
tumable before the référée on the 2d day of May, A. D. 1910, and on 
that date the said mortgagee, T. E. Wells & Co., appeared specially by 
its attorney, A. B. Kittredgç, Esq., appearing specially for the purpose 
of objecting to the jurisdiction of the référée over ît, or over the sub- 
ject-matter mentioned in said order and in the pétition and application 
upon which the same was based, and for the further reason that the 
référée had no jurisdiction summarily to grant the relief therein de- 
manded, but that the said subject-matter could only be considered, and 
the relief sought granted, if at ail, in a plenary action, instituted in a 
court of compétent jurisdiction. 
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Thereupon, on the same date, the référée duly made an order over- 
ruling the plea of said T. E. Wells & Co. to the jurisdiction. Omitting 
the formai part of the order, it is as f ollows : 

"A. B. Klttredge appearing for T. E. Wells & Co. speclally, and for the pur- 
pose of objecting to the jurisdiction of the référée in thls matter only, and 
having filed his objections In writing, and Messrs. Boyce & Warren appear- 
ing for the trustée, W. Z. Shai-p, it having been eonceded In open court before 
the référée that on the 23d day of July, 1909, and prlor to the flling of the pé- 
tition in bankruptcy in the above-entitled matter, that T. E. Wells & Co. were 
in possession of the elevator described in the pétition, elalmiug their right of 
possession under a chattel mortgage previously given by the bankrupt, and 
proeeeding under the laws of the state of lowa to foreclose said mortgage, 
and that the foreclosure of said mortgage was enjolned vy the judge of this 
court by an order made in the proeeeding then pending before him, dated the 
7th day of August, 1909, and that said T. E. Wells & Co. were claiming pos- 
session under and by virtue of said mortgage and the conditions and provi- 
sions thereof, and that said foreclosure wtis being made in pursuance of the 
conditions of said mortgage, and that T. B. Wells & Co. continued in posses- 
sion of said property up to the 25th of September, 1909, upon which date the 
référée made an order, notifying said T. E. Wdls & Co. to turn over the 
possession of said property to W. Z. Sharp, trustée, it was not eonceded, how- 
ever, by counsel for the trustée, that said mortgage vpas a valid mortgage and 
that pursuant to the order of September 25, 1909, the trustée obtained posses- 
sion of the proîierty described in this order and pétition, and the référée being 
fuUy advised in the premlses, and having heard tlie arguments of counsel, it 
Is ordered that the plea to the jurisdiction of the référée, filed hereln on the 
2d day of May, A. D. 1910, be and the same is hereby overruled." 

Thereupon, on the same date, there was duly filed a pétition for 
review of the above order, made by said référée, overruling the plea 
of T. E. Wells & Co., to jurisdiction, which pétition for review was 
in ail respects sufficient to raise the entire question of the jurisdiction 
of the référée to dispose of the rights claimed by the mortgagee in 
said property in the manner above set forth. 

That on the same date there was filed in the office of the clerk of 
this court a certificate of the référée, certifying the same up for re- 
view, and thereafter Hon. John E. Carland, then presiding judge of 
this court, on, to wit, the 16th day of May, A.JD. 1910, duly made and 
there was entered an order affirming said order of the said référée, 
and overruling the plea of T. E. Wells & Co., to jurisdiction, which 
said order is as f ollows : 

"Now, to wit, on thls leth day of May, 1910, the pétition of T. E. Wells & 
Co. for review of the order made in the above-entitled matter by Hon. Henry 
A. Muller, référée in bankruptcy. In which order said référée overruled the 
plea of T. E. Wells & Oo. to the jurisdiction of this court, which plea was 
flled in this court before the said référée on the 2d day of May, 1910, said 
order having been made and entered in said court on the 6th day of May, 
1910, and the said pétition for review having been filed therein on said 6tU 
day of May, 1910, and said order and pétition, wlth the proceedings before 
the said référée in référence to the subject-matter leading up to the making 
of said order having been flled in this c-ourt, together wlth the pétition for 
review, on the 9th day of May, 1910, said matter now coming on regularly for 
hearing, A. B. Klttredge, Esq., appearing speclally on behalf of T. E. Wells 
& Co. in support of said pétition for review, and Messrs. Boyce & Warren 
appearing on behalf of the trustée in bankruptcy, the court having heard 
the argument of counsel, and being fuUy advised In the premlses, it is ordered 
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and adjudged that the sald order of the référée be, and the same Is hereby, 
In ail thlngs afflrmed. 

"Done in open court at Sloux Falls, In sald district, thls 16th day of May, 
1910. 

"By the Court: [Slgned] John E. Carland, Judge. 

"Attest: Oliver S. Pendar, Clerk. 
"By Odln R. Davis, Deputy." 

That thereafter, on, to wit, the 23d day of June, A. D. 1910, after 
the order of the référée had been duly -affirmed by Hon. John E. Car- 
land, then judge of this court, the pétition above referred to, as 
amended, was duly brought on for hearing, before the référée, upon 
stipulation pf the parties. 

And the said T. E. Wells & Co. thereupon, by its answer — 

"specially appearlng under protest for the purpose of this plea and no other, 
says that thls court and Hon. Henry A. Muller, référée in hankruptcy, has 
no jurlsdlctlon over It, the sald T. E. Wells & Co., or over the subject-matter 
mentioned in said order and in the pétition, and in the amended pétition and 
application upon which the same Is based, and has no jurlsdlctlon summarily 
to grant the relief therein demanded, but that the sald subject-matter can 
only be consldered and the relief sought granted, if at ail, In a plenary ac- 
tion Instltuted in a court of compétent jurlsdlctlon. And for the further 
reason that the relief sought in said amended pétition, on the grounds there- 
in stated, is not to recover property from the bankrupt while Insolvent as 
préférence, or to defraud creditors, and is not to avoid a transfer of the 
property named, by the bankrupt, wlthln the provisions of the bankruptcy 
act and the amendments thereto, but is solely for the détermination of the 
allégations that the mortgage in said pétition mentioned was not authorized 
by the board of directors of said bankrupt, and was not countersigned by the 
seeretary of said corporation, as its by-laws provide." 

Further : 

"That the référée has not jurlsdlctlon to détermine sald questions or either 
of them, and that the said T. B. Wells & Oo. has not consented, and does not 
consent, that thls proceeding may be brought or proseeuted agatnst it in this 
court or before the sald référée." 

The said T. E; Wells & Co. upon the same date filed a further an- 
swer to the amended pétition, with certain admissions, and alleged 
that, undfir and by virtue of the chattel mortgage above referred to, it 
took actual possession of the property above described as two certain 
elevators, and remained in the actual, exclusive, and adverse posses- 
sion thereof until on or about the 25th day of September, A. D. 1909, 
at which time possession of said property was taken from it by virtue 
of an order made in this court, which, among other things, provided 
that said property should be sold free and clear of incumbrance, and 
the title thereof transferred absolutely to one Sam Walter, and that 
the lien of the said T. E. Wells & Co. by virtue of said mortgage and 
possession as aforesaid be transferred to the proceeds of sale of said 
property, subject to ail the rights which the said T. E. Wells & Co. 
then had by virtue of its possession of the property above described, 
and its rights obtained under and by virtue of its said mortgage and 
the orders of this court thereinbefore entered in this matter. 

The answer further admitted that the mortgage was signed by J. 
G. Walter, the président of said bankrupt company, and by him de- 
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livered to the agent of said T. E. Wells & Co., and alleged that said 
mortgage was made under the corporate seal of Ihe bankrupt com- 
pany, and that the said Walter was fully authorized and empowered 
to exécute, and deliver the same; that, if the by-Iaws set forth in the 
pétition existed, said T. E. Wells & Co. had no knowledge whatever 
of them at the time of the taking of the possession of said property 
described in said chattel mortgage, or at any time prior to reading 
said amended pétition, and demanded strict proof . 

Said answer further alleged that the said mortgage is valid and 
binding upon the said bankrupt and the trustée herein; that said J. 
G. Walter was at ail times the gênerai manager in charge of ail the 
afïairs of said bankrupt corporation, and exercised ail the functions 
and powers of the board of directors with the full knowledge, ap- 
proval, and acquiescence of said board of directors ; that said corpo- 
ration received and retained ail the benefits of said loan of $5,000 
without objection, rescission, or disaffirmance, and that it would be 
inéquitable and unjust to hold, and said bankrupt corporation is es- 
topped from asserting that the said J. G. Walter was without au- 
thority to exécute and deliver the said mortgage, and thereupon, in- 
sisting upon its plea to the jurisdiction of the court, asked the dis- 
missal of the proceeding and the amended pétition. 

The référée, having heard the évidence in the premises, made the 
following findings of fact, conclusions of law, and order (omitting 
title) : 

"Xhe order to show cause In ths above-entitled matter why the lien clalmed 
by T. E. Wells & Co. upon the proceeds of the sale of the grain elevators at 
Doon, Lyon county, lowa, by virtue of a mortgage elaimed to be held by them 
upon said property, should not be adjudged to be void and of no effect, and 
why the proceeds of the sale of said property should not be plaeed with the 
other cash assets held by the trustée in bankruptcy of said estate, and made 
available for distribution among the gênerai creditors of the said bankrupt, 
which order was returnable in this court on the 2d day of May, 1910, having 
come on regularly to be heard before Hon. Henry A. Muller, référée, in pur- 
suance with said order, the said trustée as pétitionner appearing in person, 
and by his attorneys, Messrs. Boyce & Warren, and the said T. E. Wells & 
Co. appearing by thelr attorneys A. B. Kittredge, Esq., and Edward Sonnen- 
schein, Esq., and the court having heard the testimony adduced in support of 
said pétition and in opposition thereta, an<i having heard the arguments of 
counsel and being fully advised in the premises, makes the following findings 
and conclusions: 

"Findings o( Fact. 

"1. W. Z. Sharp, the petitioner in the above-entitled matter, was at the time 
of making said pétition, and still is, the duly appolnted, qualifled, and acting 
trustée of the above estate. 

"2. Among the assets of said estate which came into the hands of said 
trustée were the following: The grain elevator at Doom, Lyon county, lowa, 
known as the 'north elevator,' and the grain elevator at Doon, Lyon county, 
lowa, known as the 'south elevator,' which elevators were a part of a Une of 
elevators which had been operated by the bankrupt for some time prior to the 
flling of the pétition in bankruptcy herein. 

"3. The bankrupt was incorporated under the laws of the state of South 
Dakota, and was engaged in the business of buying and selling grain in a 
Une of elevators situated, part in lowa, part in Minnesota, and part in South 
Dakota, with its principal place of business at Sioux Falls, S. D. 

"4. That there was at the time af the adjudication of bankruptcy herein of 
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ïrètîorâ Itt the ofBce of the reglster of âeedp of Lyon county, lowa, in book 125, 
of Cliattel Mortgages, on page 409, à preténded mortgagé dated June 21, 1909, 
pùrportlng to be executed by the Plyiaouth Elevator Company by its président, 
J. G; Walter, securing flve notes of tbe Plymouth Elevator Company for $1,000, 
each dated September 1, 1908, witb interest at the rate of 6 p«r cent, per an- 
num, payable annually from the Ist day of September, 1908, and ail maturing 
June 1, 1909, payable to T. E. Wells & Oo., which mortgagé descrlbed the prop- 
erty deseribed in flndlng No. 2 hereof, and by its terms pledged sald property 
as security for the payment of sald notes. 

"5. That on or about the 2Sd day of July, 1909, sald T. E. Wells & Co. com- 
meneed foreclosure of sald preténded fhattel mortgagé, and advertised the 
property descrlbed therein to be sold at public auction on the 9th day of Au^ 
gust, 1909, at 10 o'clock a. m. 

"6. ïhat on the 7th day of August, 1909, an order was duly Issued out of 
the District Court of the United States for the District of South Dakota, South- 
ern Division, restraining the said T. B. Wells & Co., their agents and attor- 
neys, from taking any further proeeedtngs In the foreclosure of said chattel 
moi^gage until the further order of said court. 

"7. Thàt said mortgagé was slgned by J. G. Walter, the président and gên- 
erai manager of the Plymouth Elevator Company, and the seal of the corpo- 
ration was affixed to said mortgagé by the said Walter, and the sald mortgagé 
was by the sald Walter delivered to the agent of T. E. Wells & Co. 

"8. That no meeting of the board of direetors was ever held at which the 
givlûg of said mortgagé was authorized or consldered, and no action was ever 
takèn by the board of direetors of the Plymouth Elevator Company in référ- 
ence thereto, and said mortgagé was executèd and delivei'ed by the sald J. G. 
Walteir without the authorization or asgent of any other member of the board 
of direetors, and the mortgagé waa nelther attested nor countersigned by the 
secretary. 

"9. On the 20th day of September, 1909, an order was made and entered 
by this court authorizing the trustée to sel] the sald property herelnbefore 
descrlbed for the sum of flfty-flve hundr'ed dollars ($5,500) in cash, and di- 
recting the said trustée, in case of such sale, to retaln the proceeds of such 
sale in a separate fund not to be distributed until the further order of this 
court made herein, and the said trustée, pursuant to such order, sold said 
property for the said sum of ûfty-flve hundred dollars ($5,500) free of incum- 
brance, and said sale was upon du'e notice to the said T. B. Wells & O., and 
without objection by the said T. B. Wells & Oo. approved by this court, and 
the sald sum of flfty-flve hundred dollars ($5,500) was plaeed in a separate 
fund as directed by sald order, and is now so held by hlm. 

"10. That article seven of the by-laws of the bankrupt corporation provides: 
'It shall be the duty of the secretary to keep an accurate miniited account of 
ail meetings of said corporation, retain in his custody ail the books, records, 
vouchers and documents belonging thereto, and to safely and properly keep 
the same, countersign ail certiflcates pf stock, deeds, notes, and mortgages, 
etc., and to keep a proper record of ail transfers thereof, and generally to do 
and perform ail acts usually performed by such ofl^icers.' 

"11. Article 4 of the by-lawS of said corporation provides that 'the board 
of direetors, shall hâve the management of the affairs and business of the 
corporation, but may empower the président and secretary to perform ail 
necessary acts for the conduction of said business.' 

"12. No action was ever taken by the board of direetors in pursuance of 
the article in the flndlng last above set forth. 

"13. Article 5 of the by-laws.deflnes the duties of the président as follows: 
'It shall be the duty of the président to préside at ail meetings of the corpo- 
ration If présent, sign ail minutes of meetings, and in the name of said corpo- 
ration exécute ail necessary papers, deeds, notes and mortgages, etc., and to 
hâve surveillance of ail éleva tors, grain, live stock, real estate and merehan- 
dise belonging to said corporation ; he shall also hâve the power and authority 
and it is hereby made hls duty to employ ail necessary help for the conduc- 
tion of the elevators of sald corporation and to discharge the same when he 
deems necessary; also to flx their compensation and to generally supervise 
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the entlre business of said corporation, and he shall recelve as full compensa- 
tion for the faithful dlscharge of hls dutles as such offlcer an annual salary 
to be flxed by the board of dlrectors at thelr annual meeting In eaeh year.' 

"14. Ko money or otber considération passed from T. E. Wells & Co. to 
the Plymouth Elevator Company In considération of the glvlng of sald mort- 
gage, and said mortgage was glven solely to secure the five $1,000 notes, ail 
of whlch were past due at the tlme the mortgage was glven. 

"Conclusions of Law. 

"From the foregolng flndlngs of fact the court concludes: 

"That the petitioner is entitled to judgment and decree of thls court that 
the mortgage to T. B. Wells & Co. descrlbed In the foregoing flndlngs is vold, 
and that the proceeds of the sale of the property descrlbed In said mortgage, 
to wit, the sum of flfty-flve hundred dollars ($5,500) in the hands of the trustée 
as the proceeds of said sale be plaeed among the gênerai funds of said estate, 

"Done at Sioux Falls, S. D., tbis 27th day of September, 1910. 

"[Signed] Henry A. Muller, Référée." 

Order (omitting title) : 

"The order to show cause in the above-entltled matter why the lien clalmed 
by T. E. Wells & Co., upon the proceeds of the sale of the grain elevators at 
Doon, Lyon county, lowa, by virtue of a mortgage clalmed to be held by them 
upon sald property, should not be adjudged to be vold and of no effect and 
why the proceeds of the sale of said property should not be plaeed wlth the 
other cash assets held by the trustée m bankruptey of sald estate, which order 
was returnable in this court on the 2d day of May, 1910, having corne on 
r'egularly to be heard before Hon. Henry A. Muller, référée, in pursuanee of 
sald order, the sald trustée as petitioner appearing In person and by hls at- 
torneys Messrs. Boyce & Warren, and the said T. E. Wells & Co. appearing 
by Its attorneys, A. B. Kittredge, Bsq., and Edward Sonnenschein, Esq., of 
Chicago, 111., the court having heard the testimony adduced in support of said 
pétition and in opposition thereto, and having heard the arguments of eoun- 
sel, and having made and filed Its flndlngs of fact and conclusions of law 
herein, from which It appears that the petitioner is entitled to judgment as 
hereinafter set forth. 

"It is adjudged and decreed that the chattel mortgage recorded in the office 
of the register of deeds of Lyon county, lowa. In book 125 of Chattel Mort- 
gages, on page 409, dated June 21, 1909, securlng flve notes of said bankrupt 
for one thousand dollars ($1,000) each, dated September 1, 1908, and due June 
1, 1909, purporting to be executed by the Plymouth Elevator Company by J. 
G. Walter, its président, and in whleh T. B. Wells & Co. is named as mort- 
gagee, and describing the grain elevator at Doon, Lyon county, lowa, known 
as the 'north elevator,' and the grain elevator at Doon, Lyon county, lowa, 
known as the 'south elevator,' be, and the same Is hereby, adjudged ta be vold. 
and of no efEect. 

"And it is further adjudged and decreed that the proceeds of the sale of sald 
property made by the sald trustée wlth the approval of this court, to wit, the 
sum of flfty-flve hundred dollars ($5,500) be plaeed by the trustée among the 
cash assets of sald estate free from the lien of sald mortgage, and distributed 
among the creditors, and that the claim of T. E. Wells & Co. be allowed as an 
unsecured clalm, and receive the same dlvidends as other creditors of the same 
class. 

"Dated at Sioux Falls, S. D., September 27, 1910. 

"[Signed] Henry A. Muller, Référée in Bankruptey." 

That on the 7th day of October, A. D. 1910, T. E. Wells & Co. 
filed its pétition for review of the foregoing findings and order of th« 
référée, and the same is hère upon the objections to the jurisdiction 
made by the spécial plea above set forth, and the issues as made by 
the answer and determined by the référée. 

From the foregoing statement of the proceedings before the référée, 
191 F.-41 
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from the beginning of the proceedings in bankruptcy, down to and 
induding the order of the référée last above set forth, brought hère 
for review, it appears that there is now before this court for review 
the action of the référée in assuming jurisdiction and determining the 
mortgage of T. E. Wells & Co. null and void, and directing the pro- 
ceeds of the sale of the mortgaged property, then in the hands of the 
trustée, placed with the gênerai assets of the bankrupt for distribu- 
tion to ail creditors. 

The détermination of the contention of the petitioner involves two 
propositions : 

(1) That the District Court of the United States for the District 
of South Dakota is without jurisdiction to détermine a controversy 
between this trustée in bankruptcy and this mortgagee relative to the 
distribution of the f unds in the hands of this trustée, the proceeds of 
the sale of the property upon which the mortgagee had a lien by virtue 
of his chattel mortgage. 

(2) Was the chattel mortgage under which this petitioner claimed 
a valid lien as against this trustée in bankruptcy? 

[1] It is undoubtedly the law that the District Courts of the United 
States sitting in bankruptcy hâve no jurisdiction over a controversy 
between a trustée in bankruptcy and an adverse claimant relative to 
the title or possession of property in the possession of the latter in 
the absence of his consent. 

Such an issue is a controversy at law or in equity, as distinguished 
from a proceeding in bankruptcy within the meaning of section 23 of 
the bankruptcy act of A. D. 1898. Act July 1, 1898, c. 541, 30 Stat. 
552 (Ù. S. Comp. St. 1901, p. 3431). 

It is admitted that the légal title to this elevator property was in the 
bankrupt and passed to the trustée of its estate, subject only to the 
rights of the mortgagee under its mortgage. It is admitted upon the 
face of the record that prior to the date of the adjudication of bank- 
ruptcy the mortgagee took possession of thèse elevators, under its 
mortgage, for the purpose of foreclosure, and it appears upon the 
face of the record that the District Court of this jurisdiction deemed 
it necessary to préserve the estate and enjoined further proceedings 
by the mortgagee to foreclose its mortgage. It further appears that 
thereafter the référée issued an order to show cause to the mortgagee, 
which was duly personally served upon the mortgagee, and upon the 
return day thereof, without objection on the part of the mortgagee, an 
order was entered by said référée providing for the sale of said mort- 
gaged elevators free and clear of the lien of the mortgage, the pro- 
ceeds to be kept in a separate fund by the trustée, and not to be dis- 
bursed until the further order of the référée made therein. It fur- 
ther appears that on the same date, and as a part of the same proceed- 
ing, an order, was entered requiring the mortgagee to deliver posses- 
sion of the elevators to the trustée in bankruptcy, and that, pursuant 
to such order, the mortgagee delivered possession to the trustée, and 
he, in turn, delivered possession of the elevators to the purchaser, and 
received $5,500, which bas ever since been in his possession. No ob- 
jection was made or filed and no appeal taken from the action of the 
référée in directing the sale of said property, or the order directing 
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the possession of the property to be delivered to the trustée în bank- 
ruptcy, and no objections made or appeal taken from the provisions of 
said orders as above set forth. After the lapse of more than six 
months from the date of the receipt of the possession of said sum of 
$5,500 by the trustée herein, the trustée filed his pétition as above stat- 
ed, stating that the mortgagee claimed a lien upon said moneys, and 
asking that the same be determined void, and that the property be 
deposited with the other f unds of the estate in the hands of the trustée, 
and made available for distribution among the gênerai creditors. An 
order to show cause was issued upon the filing of said pétition, and 
thereupon the said mortgagee appeared and objected to the jurisdiction 
as above stated. The objections were overruled, and thereupon a péti- 
tion for review was filed raising the jurisdictional questions alone, and 
was heard by Hon. John E..Carland, then United States District Judge 
for this District, and the action of the référée in overruling the juris- 
dictional objections was in ail things sustained. Thereupon, by stipu- 
lation, the said pétition as amended came on for hearing before the 
référée upon its merits, and the spécial plea and the answer above set 
forth were filed. And the référée made the findings of fact, conclu- 
sions of law, and entered the judgment above set forth. 

The controversy upon this review it is apparent from the foregoing 
statement is over this $5,500, which is, and at the time of the proceed- 
ings appealed from was, in the possession of the trustée and under the 
control of this court. 

• The first question that naturally arises is, How did the trustée ac- 
quire possession of thèse funds ? The trqstee proceeded in a perfectly 
lawful way, claiming the title to this elevator property, upon due notice 
to the mortgagee, to secure the possession of the property and secured 
an order to the mortgagee to show cause why the property should not 
be surrendered and sold for the ofifer of $5,500 theretofore made by 
one who desired to purchase the premises, and the mortgagee having 
been duly personally served with said order, failing to appear and 
make any objection or take steps to review such order, thereby sub- 
mitted to the 1-eferee the question of the right of the trustée to sell 
the elevator property free and clear of the incumbrance of said mort- 
gage, and in turning over the possession of the elevators to the trustée 
upon the order of the référée made at that time, and for the purpose 
of consummating the sale acquiesced in the order of sale and the de- 
livery of the property to the purchaser, and the payment of the pur- 
chase price therefor to the trustée, to be held by him pursuant to the 
provisions of the order made by the référée with référence thereto. 

The mortgagee, under thèse conditions, failing to appeal and fail- 
ing to file a pétition for review, cannot question the referee's jurisdic- 
tion to examine into the matters presented by said pétition and make 
the order of sale of the property and the order to deliver the prop- 
erty to the trustée. In re Bacon (C. C. A., 2d Circuit) 159 Fed. 424, 
86 C. C. A 404. 

And my conclusion therefore is : 

(1) That the trustée lawfully acquired the possession of the said 
sum of $5,500. 
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•(2)fThat the rîghtfMl custocîy <Jf tWs money, împosed upoh the 
fef eree the. duty to distribute the same to the persons lawfuUy entitled 
thereto. 

(3)! That this possession and this duty authorized the référée, upon 
the filitig of the pétition last above referred to, to, by a notice or order 
to show cause, require the mortgagee to appear upon a date named 
therein, and présent its claims to the proceeds of the sale of said 
mortgaged property. 

(4) That the référée had jurisdiction to détermine the yalidity of 
the claim of the mortgagee to the proceeds of the sale of said elevator 
property. 

A court which has lawfully acquired the custody of property or 
money must of necessity dispose of the same according to law, and, 
when -there are conflicting claims, it is at liberty to dispose of such 
controversies according to its own ideas of right and justice. Chaun- 
cey et al. v. Dyke Bros. (C. C. A., 8th Circuit, Thayer, Cir. Judge) 119 
Fed. 1, 55 C. C. A. 579. This court détermines this jurisdictional 
question in the light of the order of Hon. John E. Carland, presiding 
judge, made on the 16th day of May, 1910, and on that date filed and 
entered, above set forth in full, in which the order of the référée over- 
ruling the plea of T. E. Wells & Co., to the jurisdiction of the court 
was in ail things thereby afïirmed. I hold that said order, in eflfect, 
determined in this proceeding the jurisdiction of the référée to re- 
quire the mortgagee to appear upon the date named in the order to 
show cause and présent its claims to the funds in the hands of the 
trustée, and to order a distribution thereof to the parties found enti- 
tled thereto. 

I conclude that the record hère for review présents a controversy 
with référence to property properly in the custody of the trustée in 
bankruptcy, of which a District Court of the United States has juris- 
diction. Property in the custody of a court of equity for administra- 
tion is always held by it in trust for those to whora it rightfuUy be- 
longs. The jurisdiction to inquire and détermine who the lawful 
owners of it are, and to that end to call before it ail claimants by a rea- 
sonable notice or order to présent theij- claims to the court within a rea- 
sonable time, or to be barred of any right or interest in the property 
in its custody, or in its proceeds, is a power inhérent in every court 
of equity, incidental and indispensable to the authority to administer 
the property in its possession and to distribute its proceeds. Chauncey 
V. Dyke Bros., 119 Fed. 1, 55 C. C. A. 579, 9 Am. Bankr. Rep. 444; 
In re Rochford, 124 Fed. 182, 59 C. C. A. 388, 10 Am. Bankr. Rep. 
608. 

[2] As to the second proposition, the record seems to sustain the 
findings of fact made by the référée herein, and practically without 
dispute the foUowing f acts appeared : On the 21st day of June, 1909, 
44 days before the filing of pétition in bankruptcy herein, one J. G. 
Walter, président and gênerai manager of the Plymouth Elevator Com- 
pany, signed in the name of the Plymouth Elevator Company a mort- 
gage to T. E. Wells & Co., securing five notes theretofore given by 
the Plymouth Elevator Company to T. E. Wells & Co., dated Sep- 
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tember 1, 1908, and maturing June 1, 1909, 20 days prior to the sign- 
ing of the mortgage. The évidence discloses that tliis mortgage was 
signed by Walter upon the request of an agent of the mortgagee, and 
it appears afRrmalively that nô member of the board of directors or 
other stockholder had any knowledge of the exécution or delivery of 
the mortgage ; that the same was not countersigned by the secretary 
of the Plymouth Elevator Company; that the by-laws of the Ply- 
mouth Elevator Company are as set forth in the statement above; 
that there had never been any resolution passed by the board of di» 
rectors or any gênerai authority delegated in any way to the président 
to exécute this or any other mortgage. There is no pretense that 
there is anything in the by-laws that could be reasonably construed 
as creating the position of a gênerai manager who would take the 
place of the board of directors in the matter of the sale or incum- 
brance of this property. No showing was made or attempted that 
this was the method adopted by this corporation of doing its business, 
and, on the other hand, the évidence shows that, when a mortgage 
was to be executed for a similar purpose, it was authorized on the 
lOth day of August, 1905, at a regularly called meeting of the board 
of. directors and a resolution was passed authorizing, empowering and 
directing the président and secretary of the company to make the loan 
and exécute the mortgage. 

The évidence shows that on August 29, 1908, another resolution was 
passed at a regular meeting of the board of directors authorizing a 
mortgage to another company. The évidence shows that the corporate 
seal was kept in the main office of the company at Sioux Falls ; that 
it was taken therefrom by the son of the président, and was by the 
président affixed to the mortgage. There is no évidence that any of 
the directors other than the président ever had any knowledge of the 
giving of the mortgage prior to the filing of the pétition in bankruptcy, 
or at any time, and it affirmatively appears from the évidence that no 
directors knew of the mortgage at the time it was given. The évi- 
dence shows that by-law (article 4) of this corporation, bankrupt, pro- 
vided : 

"The board of directors shall hâve the management of the affairs and 
business o£ thé corporation, but may empower the président and secretary to 
perform ail necessary acts for the conduction of said business." 

Article 7 provides : 

"It shall be the duty of the secretary to keep correct minutes of ail meet- 
ings of the corporation, retain In his custody ail books, records, vouchers and 
documents belonging thereto, and to safely and properly keep the same, 
countersign ail certiflcates of stock, deeds, notes, mortgages, etc., and to keep 
a proper record of ail transfers thereof." 

The minute book shows no action of the corporation either expressly 
or by implication authorizing Walter to exécute this mortgage. Wal- 
ter, in his testimony, expressly says no action was taken by the board 
of directors except as shown by the minute book. There are no facts 
shovvn upon which a ratification can be claimed. In the light of this 
évidence,, is petitioner's mortgage a valid hen upon the property? 
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Section 434 of the Revised Civil Code provides : 

"The corporate powers, business and property of ail corporations formed 
under this chapter must be exercised, eonducted and controlled by a board 
of not less than three nor more than eleven directors, to be elected from among 
holders of stock, oir where there is no capital stock, then from the members 
of such corporation. * * ♦ Unless a quorum Is présent and actlng no busi- 
ness performed or act done Is valld as against the corporation. • * * " 

Section 435, Id., provides: 
' "Immediately after thelr élection the directors must organize by the élection 
of a président, who must be one of thelr number, a secretary and treasurer. 
They must perform the duties enjoined on them by law and the by-laws of the 
corporation. A majorlty of the directors is a sufïicient number to form a board 
for the transaction of business, and every décision of a majorlty of the di- 
rectors, formlng such board, made when duly assembled, is valld as a corpo- 
rate act." 

The foregoing sections of the statutes of South Dakota were con- 
strued by the Suprême Court of the state in Des Moines Manuf actur- 
mg & Supply Co. v. Tilford Milling Co. et al., 9 S. D. 542, 70 N. W. 
839. ' It was there held that the corporate powers of a corporation be- 
ing vested in its board of directors by the statute above quoted, its 
officers hâve no power to bind it by contracts not authorized by the 
directors. It was further held that one dealing with the officers of a 
corporation acting in its name as in this case is chargeable with notice 
of the limit of the officer's powers and the lirait of authority to bind 
the corporation. 

I can find nothing within the évidence in this case bringing it within 
the rule laid down by the Suprême Court of the state of South Dakota 
in Davis v. Brown County Coal Co., 21 S. D. 173, 110 N. W. 113, no 
intent and no attempt on the part of the board of directors either with 
a formai resolution or without one to delegate to Walter the power 
to make the contract in question, and in that case the corporation's 
board of directors knew of, and acquiesced in, the oral agreement 
made by the corporation's président for the continuance of the opéra- 
tions of the Company. In this case no member of the corporation's 
board of directors or stockholders knew of the giving of this mort- 
gage._ Upon a careful review of the évidence certified with the record 
in this case, I concur in the findings of fact and conclusions of law 
made by the référée herein, and can find no error in the order brought 
hère for review. 

The order of the référée brought hère for review is hereby in ail 
things affirmed. 
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POWER V. CITY OF AUGUSTA- 
(Circuit Court, B. D. Kentueky. April 3, 1911.) 

1. Courts (§ 372*) — Fedekal Couets — Authobitt or State Décisions. 

Tbe question of the measure of damages recoverable for a Personal tn- 
Jury is one of gênerai jurisprudence, upon wliich a fédéral court Is not 
bound tp follow tlie state décisions. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. § 372.» 

Conclusiveness of judgment between fédérai and state courts, see notes 
to Kansas City, Ft. g. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union & 
Planter's Bank v. City of Mempliis, 49 C. 0. A. 4C8.] 

2. Damages (§§ 32, 50, 216*) — Personal Injuet— Disfigurement op Pebson. 

In an action for a Personal injury not resulting In deatli, but causing a 
permanent injury to the body affecting the power to earn money, damages 
should not be limited to the impairment of the power to earn money, but 
should include impairment of ability to move about as one would like 
and disfigurement, and it is better to direct the Jury generally to allow 
such sum as they believe would be a reasonable compensation for such 
injury witbout Itemizing the particulars in which plaintifif is thereby af- 
fecte d. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 40, 41, 71, 100, 
548-555; Dec. Dig. §§ 32, 50, 216.*] 

3. Damages (§ 162*) — Personal Injury — Excessive Damages. 

An award by a jury of $2,500 damages for a Personal injury to a wo- 
man by which a kneecap was broken, which permanently Impaired the 
use of the llmb, such verdict also including the expense of cure amount- 
Ing to nearly $400. held not excessive. 

[Ed. Note.— For other cases, sée Damages, Cent. Dig. §§ 372-385 ; Dec. 
Dig. i 132.*] 

At I^aw. Action by Mary C. Power against the City of Augusta. 
On motion for new trial. Overruled. 

Horstman & Horstman, H. J. Power, and M. J. Hennessey, for 
plaintiff. 

M. Hargett, for défendant. 

COCHRAN, District Jucige. This cause îs before me on motion 
for new trial. Three grounds are relied on : 

(1) Error in not sustaining motion to instruct the jury peremptorily 
to find for the défendant. I still think, as I held at the trial, that this 
was a case for the jury. I do not hâve a transcript of the évidence 
before me, and hence cannot undertake to demonstrate this as I might 
attempt to do did I so hâve it. I considered the matter carefully at 
the trial when ail the évidence was fresh in my mind, and, as I recall 
it now, I would not hâve been warranted in not submitting the case to 
the jury. 

(2) Error in the instruction as to the measure of damages. The 
injury suffered by the plaintiff was a broken kneecap and conséquent 
permanent .disability. I told the jury that they should allow the plain- 
tiff, if they found for her, such reasonable sum as would compensate 
her for three distinct harms which she had suffered, to wit, (1) pain 

•For other casea Sfca same toplc & S numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and sufferîng; (2) expense of cure; (3) defectîve limb. The latter 
item was the permanent injury which she sustained. It is this item 
of which complaint is made. It is claimed on behalf of défendant that 
it is the law of this state as laid down by the Court of Appeals that, 
in case of a permanent injury, the recovery so far as it is concerned 
should be limited to the réduction of the power to earn money thereby 
occasioned, and that I èrred in not so hmiting the recovery because of 
the defective limb in this case. I think that the defendant's counsel 
has made good his contention as to the holding of the Court of Ap- 
peals in this particular. He cites L. C. & L,. R. R. Co. v. Case's 
Adm'r, 9 Bush (Ky.) 728; h. & N. R. R. Co. v. Ward's Adm'r, 44 S. 
W. 1112, 19 Ky. Law Rep. 1900; U & N. R. R. Co. v. Mason, 72 
S. W. 27, 24 Ky. Law Rep. 1623; L. & N. R. R. Co. v. Logsdon, 114 
Ky. 746, 71 S. W. 905; L. & N. R. R. Co. v. Cleaver (Ky.) 89 S. 
W. 494; Louisville Cas Co. v. Fuller, 122 Ky. 614, 92 S. W. 566; 
Lexington Ry. Co. v. Herring (Ky.) 96 S. W. 558; Id. (Ky.) 97 S. W. 
1127; S. C. & C. R. R. Co. v. Core (Ky.) 96 S. W. 562; Lexington 
Ry. Co. V. Britton, 130 Ky. 676, 114 S. W. 295; L. & N. R. R. Co. 
V. Crow (Ky.) 118 S. W. 365; Belleview v. England (Ky.) 118 S. W. 
994. The rule laid down in thèse décisions as to the measure of dam- 
ages in Personal injury cases where deàth does not ensue is that the 
recovery should be confined "to expense of the cure, the value of the 
time lost, a fair compensation for the physical and mental suffering 
caused by the injury, and for any permanent réduction of the power 
of earning money." The Case and Ward Cases were death cases, and 
hence did not involve the measure df damages in a case where death 
did not ensue. In the Case Case, however, there was a dictum as to 
the measure of damages in such a case. This dictum was based on 
Sherman & Redfield on Négligence as an authority. It stated the 
measure as it has been so held to be, and is the source of this posi- 
tion oi the Court of Appeals. The Court of Appeals seemingly has 
followed this dictum ever since. In each one of thèse cases there 
was a reversai of the judgment of the lower court because the 
measure was not given as above stated. 

In the Mason Case the measure had been stated to be com- 
pensation for suffering, physical and mental, loss of time, and 
"ail such further injury, if any, temporary or permanent, which 
they tnay believe from ail the évidence has accrued or is reason- 
ably certain to accrue as the direct resuit of the injury." In the 
Logsdon Case it had been stated to be compensation for time 
lost, pain and suffering endured or to be endured, expense of treat- 
ment, and "the disability to labor, move about and enjoy life," suffered 
or to be suffered directly resulting from the injury. In the Cleaver 
Case the jury had been told that in estimating the damages they 
"should take into considération the physical pain and mental anguish 
suffered by plaintiff, if any, by reason of his injuries, his loss of time, 
if any, from his business, and the impairment, if any, of his power to 
earn money," and had not been limited thereto. In the Fuller Case the 
measure had been stated to be compensation for the "injuries * * * 
sustained," "including" pain and suffering, mental and physical, and 
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"permanent injury if any which dîminished her capacity for labor and 
the enjoyment of life." In the Herring Case the measure had been 
stated to be such sum as would "fairly compensate the plaintifï for any 
injury done her by reason of her fall," and the jury were told that in 
estimating this compensation they should allow "for any pain sufïered 
by her, mental and physical," and "for the loss of her foot." It was 
held that the jury should hâve been confined to compensation for "the 
value of time lost, reasonable expenses incurred and for physical and 
mental suffering caused by the injury and for any réduction of her 
power to earn money." In the Case Case the jury were told that, in 
estimating the damages, they might take into considération physical 
pain and mental anguish, "disability whether partial or permanent to 
use her right arm," expense incurred, and nervous and physical shock. 
It was held that they should hâve been told to allow the plaintifï a rea- 
sonable compensation "for physical pain and mental sufferings endured 
by her, or which it is reasonably certain she will endure, for loss of 
time, if any, the reasonable expense, if any, incurred in efifecting her 
cure, and for the permanent impairment, if any, of her ability to earn 
money." In the Britton Case the jury had been told to allow plaintiflf 
such sum as would fairly compensate her "for any injury done to her 
by reason of being thrown against the seat of the defendant's car," and 
that they might include expense reasonably incurred and physical pain 
and mental anguish. In the Crow Case the terms of the instruction as 
to measure of damages are not given, but it was held to be erroneous, 
in that it was not confined to "the expense of cure, value of time lost, 
a fair compensation for physical and mental suflfering caused by the 
injury, and for any permanent réduction of the power to earn money." 
In the England Case the jury were told that, in addition to sufïering, 
mental and physical, loss of time, expenses incurred, and impairment 
of capacity to earn money, they might compensate plaintifï "for any 
dirninution of his power to pursue the course of life he might other- 
wise hâve done." 

One thing that strikes me in regard to thèse cases is how slo-iv law- 
yers representing plaintifïs in personal injury cases hâve been in tum- 
bling to this position of the Court of Appeals. Otherwise it would 
seem that they would hâve seen to it that no such errors were commit- 
ted. Hère are nine récent cases where the judgment of the lower 
court was reversed because of error in the instructions as to the meas- 
ure of damages in relation to the recovery for the permanent injury. 
It is somewhatstrange, too, that the trial courts should so frequently 
err in this particular. I think I can see in this an indication that one 
does not naturally take to this position. It found its origin, as we 
hâve seen, in a death case. In such cases it is well settled that the re- 
covery is limited to the commercial value of the life of the décèdent 
to his estate. There is no reason to doubt the soundness of this posi- 
tion, and in determining this value the sole thing to be taken into con- 
sidération on the estate's side of the account are the earning capacity 
of the décèdent and his or her probable duration of life. But that such 
js the rule in a death case has no legitimate bearing on what should be 
the rule in a case where death ddes not ensue, but involves a permanent- 
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disabîlity or harm. In such a case the recovery is to compensate for 
a harm done to the party injured, whereas in a death case it is to com- 
pensate foi* a harm done to others. It is dangerous, therefore, in de- 
termining what should be the rule in a case where death does not en- 
sue, at least, to follow blindly expressions in a death case. I do not 
find the matter considered on its merits except in one of the cases, and 
that was in the Herring Case, in response to a pétition for rehearing, 
97 S. W. 1127. There the jury had been told to aliow compensation to 
the plaintif! for the loss of her foot just as in this case I told the jury 
they should allow compensation to plaintiff for her defective limb. In 
his response Judge Hobson said : 

"Différent people might hâve very différent Ideas as to the amount of money 
that would compensate a woman for the loss of her foot. Such an Instruc- 
tion would be, In effect, to glve the Jury no crlterion of damages, and is équiv- 
alent to an instruction to them to flnd for t'^'\ plaintiff such a sum as they 
deemed rlght considerlng the injury she had received." 

But the samè reasoning is against any allowance of compensation 
for suffering, physical and mental, due to the injury itself. Différent 
people may hâve différent ideas~ as to this. No criterion for determin- 
ing how much shall be allowed on this account is given. And the jury 
as to it are in effect told to allow such sum as they deem right — con- 
sidering the injury received. Such a position as that of the Court of 
Appeals shuts out ail recovery for a permanent harm that in no way 
affects the capacity to earn money. 

Thèse considérations hâve led me to doubt the soundness of this 
position of the Court of Appeals, and, as this is a matter of gênerai 
jurisprudence and I am not bound to follow that court if it does not 
conform to my views, I hâve been led to look into the décisions of 
other appellate courts. The resuit of my investigation has been that I 
find that there is no court taking such a limited view as does the Court 
of Appeals. I fînd, also, that the Suprême Court, whose décisions I 
am bound to follow, has taken a broader view, and that under those 
décisions I did not err in the particular complained of. 

A permanent bodily injury may involve impairment of ability 
to earn money, impairment of ability to act as one would like, and 
mental pain in contemplation of it. It may involve ail of thèse things, 
or some one or more of them or none of them. Where it involves nei- 
ther, at least, an altération in one's person from what it theretofore 
was has taken place. In such a case, at least where the altération 
amounts to disfigurement, it is hard to see why it should not be a 
matter for the j ury to détermine whether some compensation should 
not be allowed for it alone, and, if any, how much. It is no more 
difïicult to détermine this than to détermine how much should be al- 
lowed for pain and suffering. 

In the case of Western, etc., Ry. Co. v. Young, 81 Ga, 397, 7 S. E. 
912, 12 Am. St. Rep. 320, it was held that a plaintiff might recover 
for a "deformity or impairment of his physical symnietry." In the 
case of Birmingham v. Lewis, 92 Ala. 352, 9 South. 343, it was held 
that a woman who had broken her leg by stepping into a hole in a 
Street, and had thereby been caused to limp permanently, was entitled 
to recover for the mère disfigurement. Judge Walker said: 
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"The authorltles recognlze bodliy pain and dlsflgurement as Items for wblch 
compensation Is to be made In the assessment of damages for Personal In- 
juries." 

In the case of Giffen v. Lewiston, 6 Idaho, 231, 55 Pac. 545, of a 
similar character to the f oregoing, Judge Quarles said : 

"The triai court did net err In instructlng the jury that disfigurement of 
the plaintiff caused hy the injury complained of Is an élément of damage to 
be consldered by them. Such dlsflgurement is' an élément of damage; but 
annoyance to the plaintifC caused by contemplation of disfigurement Is toc 
remote to be consldered as an élément of damage resulting from Personal In- 
jury." 

Watsqn on Damages for Personal Injuries, § 472, states the holding 
of thèse two last-mentioned cases in thèse words : 

"It bas been decided, also, that pbysical disfigurement apart from mental 
suffering, caused by a consciousness and contemplation thereof, Is an élément 
of damages." 

And in 13 Cyc. p. 145, the law is thus stated : 

"In estlmating damages in cases of personal injury, where a dlsflgurement 
or deformity of the person has occurred, the jury may take such fact into 
considération." 

The only particular in which I find the courts differ hère is as to 
whether it is proper to submit to the jury the matter of mental pain 
in contemplation of the permanent bodily injury. In the Idaho case, 
we hâve seen, it was held that it should not be submitted because too 
remote. But seemingly the large majority of the courts hold that it 
should. In Watson on Damages for Personal Injuries, § 428, it is 
said: 

"Aceording to the doctrine of a large number of cases, there may be a re- 
covery, in actions for personal Injuries, for such mental anguish as résulta 
from a consciousness and contemplation of one's disfigurement of person, 
and, where such an Injury is shown, mental suffering on account of dlsflgure- 
ment may be presumed, though there Is no distinct allégation or proof thereof." 

The author cites the décisions of eleven différent state courts in sup- 
port of this position. In the case of Nichols v. Brabazon, 94 Wis. 549, 
69 N. W. 342, it was said that it had often been held to be proper to 
consider in such cases "mental suffering on account of disfigurement 
of the person or impairment of the use and symmetry.of the limbs." 
In the case of Atlantic, etc., Ry. Co. v. Wood, 48 Ga. 565, it was held 
proper for the jury to consider "the mortification which it put upon 
him (plaintiff who had been permanently injured) from having to pass 
through life deformed, lame, shorn of his full proportions of a man.'' 
The exact language in which this élément has been submitted has 
sometimes been criticised, whilst the submission of the élément itself 
has been upheld. In the case of Power v. H'arlow, 57 Mich. 107, 23 
N. W. 606, the jury had been charged that they might "take into ac- 
count the deformity occasioned by the wound and the humiliation that 
would naturally follow by reason of such injury." Judge Cooley, in 
referring to this charge, said : 

"Though the word 'humiliation' was not a fortunate one to make use of, 
there can be no supposition that its use was mlsleading. There must be more 
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or less permanent annoyancé from the mutilation of a llmb, Irrespective of 
the dlmlnlshed uaefulnêss, and the jury had a rlght to take this Into ac- 
count." 

3 Sutherland on Damages, p. 259, states that the measure of dam- 
ages in Personal injury cases is "compensation according to the nature 
of the injury when the proper action is brought. Such injury may 
consist of Personal inconvenience, sickness, loss of time, bodily and 
rnental sufïering, loss of capaçity to earn money, pecuniary expenses, 
disfigurement, or permanent physical or mental impairment." 

And on page 713 he asks : 

"Wlien a healthy person Is thus made permanently an Invalld, deprlved 
largely of his capaçity to enjoy life, suddeuly transtormed from a mental 
State of cheerfuluess and hope to another of melancholy by day and unrest 
and bad dreams by niglit, is he not entitled to some compensation for this 
physical and psychlcal altération in himself ?" 

The leading case to the contrary is that of So. Pacific Co. v. Helzer, 
135 Fed. 272, 68 C. C. A. 26, 1 L. R. A. (N. S.) 288, a décision of the 
^ighth Circuit Court of Appeals, opinion by Judge Sanborn. He thus 
states the reasoning against the position : 

"But mortlflcatlon or dlstress of mlnd from the contemplation of the crippled 
condition and of its efCect upon the esteem of his fellows, that mental pain 
which is separable from the physical sutterlng caused by the injury, is too 
remote, indeflnite, and Intangible to constitute an élément of the damages in 
such a case and évidence of it Is inadmissible. * » • Mental pain of this 
character, the sijffering from injured feelings, Is intangible, Incapable of test 
or trial. The évidence of It, like that which converted the alleged wltches, 
rests entirely in the belief of the sufferer, and it is not susceptible of contra- 
diction or rebuttal. Many other causes, the éducation, tempérament, and sen- 
timent of the sufferer, the mental attitude, the acts and words of his friends 
ahd acqualûtances, concur wlth the accident to cause this mental dlstress in 
such a way that it is impossible to separate and ascribe the proper part of it 
to the Injviry caused by the défendant. And the amount of mental pain caused 
by.any disfigurement necessarily varies so wlth the character, tempérament, 
and ciroumstances of the In jured person that no Just measure of damages from 
it can be found. Such mental su£fei:ing is too remote, intangible, and un- 
mfeasureable to forra the basis of any just adjudication." 

In so holding that court followed the earlier décision by it in the 
case of Chicago, R. I. & P. Ry. Co. v. Caulfield, 63 Fed. 396, 11 C. 
C. A. 552, opinion by Judge Thayer, which décision was itself based 
on the décision of the Suprême Court of Vermont in the case of Bovee 
V. Banville, 53 Vt. 190, as to which some question may be made as to 
whether it covered the, , question there involved. The injury com- 
plained of in the Vermont case was not a permanent injury to the 
body. It was a miscarriage resulting from an injury negligently in- 
flicted upon a woman. It was held that, though recovery could be had 
from mental sufïering attending the miscarriage, none could be had for 
injured feelings foUowing it. Judge Powers said:, 

i "If the plaintiff lamented the loss of her ofEsprlmg, such grief involves too 
much an élément ôf sentiment tp be left to the conjecture and caprice of a 
jury. If, like Rachel, she wept for her children and wouJd not be Cômforted, 
a question of èontlnulrig damages is presented too délicate to be welghed by 
ànyscales which the làw bas yet invented." ;- i 
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A décision to the corttrary of this is that of Smith v. Overby, 30 
Ga. 241. Other décisions eited by Judge Sanborn in support of his 
position lend questionable support to it. In the case of Kennon v. 
Gilrner, 131 U. S. 22, 9 Sup. Ct. 696, 33 L. Ed. 110, the personal in- 
jury coraplained of was the loss of a leg, and the jury had been told 
in fixing the amount of recovery to take into considération plaintiff's 
bodily and mental pain and sufïering both talcen together, but not his 
mental pain alone. This construction was complained of, and it was 
held to be sound. Mr. Justice Gray said : 

"The défendants objected to this Instruction that the jury were perniltted 
to assess damages for mental suffering. But the Instniction given only au- 
thorlzed them in assessing damages for the injury eaused by the défendants 
te the plaintiff to take into considération his bodily and mental pain and suf- 
fering, both taken together (but not his mental pain alone), and such as In- 
evltably and neeessarlly resulted from the original injury. The action Is 
for an Injury to an Intelligent being, and, when the injury whether eaused 
by willfulness or négligence produces mental as well as bodily angulsh and 
sufCering independent of any extraneous considération or cause, it is im- 
possible to exelude the mental suffering in estiniating the extent of the Per- 
sonal injury for which compensation is to be awarded." 

Now a holding that mental suffering accompanying physical suffer- 
ing may be considered is hardly a holding that mental suffering after 
physical suffering bas ceased in contemplation of the permanent bodily 
injury may not be considered in estimating the damages, though the 
way in which this holding is expressed and supported may be thought 
to lean towards such additional holding. But the décision of the Su- 
prême Court to be hereafter referred to is more in support of the 
position that allowance may be made for such mental suffering than 
this décision is against it. The case of Dorrah v. Railway Co., 65 
Miss. 14, 3 South. 36, 7 Am. St. Rep. 629, also cited by Judge San- 
born, does not support his position. In that case there was no bodily 
injury at ail. The question was whether mental suffering was an élé- 
ment of damage where a passenger had been carried beyond his sta- 
tion, and it was held that it was not. In the case of Johnson v. Wells 
Fargo Co., 6 Nev. 224, 3 Am. Rep. 245, also cited by Judge Sanborn, 
it does not appear that there was a permanent bodily injury, and that 
the pain of mind involved was such as accompanied such injury and 
was in contemplation of it. The right to recover damages for any suf- 
fering, bodily or mental, was said to be contrary to reason. I hâve 
not the other cases cited by Judge Sanborn in support of his position, 
and hence cannot say whether they do in fact support it or not. I 
would not, however, be understood as questioning the soundness of 
Judge Sanborn's position. Indeed, it is hard to resist the persuasive- 
ness of his reasoning. 

It is now in order to consider the relevant Suprême Court décisions, 
which include that of Kennon v. Gilmer, already in part considered. 
In the case of Illinois Central R. R. Co. v. Barron, 5 Wall. 90, 18 h- 
Ed. 591, there is this dictum of Mr. Justice Nelson as to the measure 
of damages in a personal injury case where death has not ensued: 

"There can be no flxed measure of compensation for the pain and anguish 
of body and mliid, nor for the loss of time and care in business, or the per- 
manent injury to health and body.V 
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Thereby permanent in jury to health and body was recognized as 
an élément for which the plaintiiï is entitled to compensation, and it 
was stated thât there could be no "fixed measure" for determining how 
much compensation should be allowed on account of it. This cuts eut 
limiting the compensation to the effect of the permanent inj ury on the 
power to earn money, and leaves it to the jury to say how much should 
be allowed on this account. 

In considering the case of Kennon v. Gilmer, above, I took in only 
one feature. The jury, in addition to being authorized to take into 
considération plaintiff's bodily and mental pain and sufïering, had been 
charged to consider also "the inconvenience of being deprived of his 
leg and loss of time and inconvenience in attending to his business gen- 
erally." Hère impairment of ability to act as he would li'-e — i. e., the 
inconvenience growing out of the loss of his leg was expressly submit- 
ted to the jury. No criticism of the instruction on this ground was 
made, and there is not the slightest indication that the Suprême Court 
thought that the instruction in this particular was unsound. The other . 
décision of the Suprême Court relevant in this connection, and to 
which référence has been heretofore made, is that of Denver & Rio 
Grande Ry. Co. v. Harris, 122 U., S. 597, 7 Sup. Ct. 1286, 30 L. Ed. 
1146. That was a suit to recover damages for an assault and battery, 
consisting in plaintiff's being fired upon and seriously wounded. The 
point of the décision relied on is to be gathered from this portion of 
Mr. Justice Harlan's opinion, to wit : 

"One of the conséquences of the wound received by the plaintlfif at the hands 
of defendant's servants was the loss of the power to hâve offspring — a 
loss resulting directly and proxiniately from the nature of the wound. Evi- 
dence of this fact was admissible, although the déclaration does not, in terms. 
specify such loss as one of the résulta of the wound. The court very properly 
Instructed the jury that such Impotency if caused by the defendant's wrong 
might be. considered in estimating any compensatory damages to which the 
plalntifE might be found, under ail the évidence, to be entitled." 

Hère, then, was a permanent bodily injury which did not af- 
fect the power to earn money, but which did involve inability 
to perform the natural function of procréation and mental pain 
in contemplation thereof , and it was held that compensation should 
be made for it, and that was for the jury to say how much 
should be so allowed. It seems to me that this décision is a 
direct authority jn support of the instruction complained of here- 
in. In this connection it is to be noted that the Court of Appeals 
of Kentucky has held, in a case which I cannot now place my hands 
on, to the same effect as held in this décision of the Suprême Court, 
which is hardly consistent with its position that the recovery for a 
permanent bodily injury should be limited to the impairment of the 
power to earn money. I hâve not been able to lay my hands on any 
other relevant fédéral décisions than those which I hâve already con- 
sidered, except the case of The Oriflamm, Fed. Cas. No. 10,572, 
to which I will now allude. There an allowance of $500 was made for 
a scar on the forehead of a German girl, a steerage passenger, in the 
vessel which vvaslibeled, who was injured by tin boxes falling on her. 
Judge Deady, in discussing the matter, said: 
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"It may be that the sutn of $500 Is an insufficient compensation for such a 
Wemish upon the Personal appearance of the llbelant. But it does not appear 
that the scar will attect her Personal appearance so as to niake her présence 
offensive or painful to others. For this reason it is not liUely to interfère 
with or prevent her from obtaining employaient In her calling and sphère of 
life. It will in no way afifeet her ability to labor and earn her living. In 
manner and appearance she is a plain girl moving in an humble walk of life, 
and not like many others dépendent upbn her beauty for her dowry or sup- 
port. Still the scar will be a permanent disflgurement of her person, for which 
she is entltled to some compensation. Karr v. Parks, 44 Cal. 49. In this 
country, at least, it is still open to every woman, however poor or humble, 
to obtain a secure and independent position in the communlty by marrlage. 
In that matter, which is said to be the chief end of her existence, Personal 
appearance, comeliness, is a considération of comparative importance in the 
case of every daughter of Eve." 

In Kentucky under the ruie laid down by the Court of Appeals no 
recovery could hâve been had for that scar, because, as was expressly 
held by Judge Deady, it in no way affected the libelant's ability to labor 
and earn her living. This illustration, it seems to me, is sufficient 
without more to convince one of the unsoundness of this Kentucky 
rule. As I am not bound by it, I must décline to follow it, and hence 
hold that I did not err in the particular complained of. 

Possibly in a case where the plaintiiï was a wage-earner or other- 
wise a money maker, and the permanent injury afïects his or her ca- 
pacity to earn or make money, substantial justice will be done if the 
measure of recovery is limited to the items of pain and sufifering, loss 
of time, expense of cure, and impairment of power to earn money. 
This gives sufficient room for a jury to allow what should be deemed 
ample compensation for the injury sustained. To include more may 
hâve a tendency to generate feeling in the jury, such as to be in the 
way of a proper handling of the case by it. But, where the plaintiiï 
is not a wage-earner or otherwise a money maker, as is the case 
hère, or where, though he or she may be such, the permanent 
injury does not afïect his or her capacity to earn or make money, 
there is little or no room to include impairment of power to earn 
money as an élément of damage, and substantial justice will 
not be done in limiting the measure of recovery as above. In 
such a case at least, the jury should be allowed to take into consid- 
ération the eiïect of the permanent inj ury otherwise than on the power 
to earn or make money. And it seems to me that, where the effect of 
the permanent injury is not limited to such power, it should be left 
to the jury generally as I did in this case, instead of itemizing ail the 
possible effects. To do so would be excessive itemization. The with- 
holding of its harrowing efïect is more to be desired than giving the 
jury a more definite guide. Particularly should such harrowing lan- 
guage as that condemned by Judge Cooley or that indulged in by Suth- 
erland be avoided. Coming from the court, it is possible for it to be 
quite baneful. I might hâve passed this ground by with the sugges- 
tion that no exception was taken to this portion of the charge. But in 
view of the next and last ground relied on I hâve preferred to dispose 
of it on its merits. 

[3] Third. Excessive damages: The amount allowed was $2,500. 
The expense of cure amounted to something under $400; so that at 
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Ieast'$2,iOO was for pain and su'flfering and for the defectîve limb. 
The nature o£ thç injury was such that the pain and suffering for a 
time at least must hâve been intense. By reason of the defective con- 
dition of the limb, it must be held that its use is seriously impaired. 
As heretofore stated, the in jury sustained was a fractured kneecap of 
the right leg. The subséquent union of the two parts was not a bone 
union, but what is termed a "fîbrous union." Proper care requires the 
use of a rubber supporter the rest of her Hfe. She was still lame at 
the time of, the trial — a year and a half after the înjury. She will al- 
ways hâve a weak spot there, and there will be a tendency to give way 
at any time. The claim of excessiveness is based somewhat on the 
position that there was error in the instruction as to the measure of 
damages, in that éléments were submitted to the jury for considération 
which were not proper. We hâve seen that this position is not well 
taken. Counsel for défendant has cited thirteen personal injury cases 
that went to the Court of Appeals in which the verdicts ran f rom $500, 
four of them being for that amount, to $2,500, in none of which the 
amoiint of the verdicts was held to be excessive, and claims that a con- 
sidération of thèse cases for the purpose of ascertaining what amounts 
juries usuajly allow in personal injury cases will show that the amount 
allowed I^ere was excessive. I do not think such a conclusion follows 
therefronii In one of them— C. & O. Ry. Co. v. Friel, 39 S. W. 704, 
19 Ky. Xaw Rep. 152— the amount of the verdict was $1,650. The 
nature of the injury was nothing more than a sprained ankle. Two of 
them were sidewalk cases and the persons injured were women. The 
amount of the verdict in one, that of Richmond v. Martin (Ky.) 78 S. 
W. 219, was $1,500, and the nature of the injury was that one of the 
plaintiff's Ifigs and sides was greatly wrenched. The court thought the 
verdict was at the top notch. In the other, that of Frankfort v. Chinn 
(Ky.) 89 S. W. T88, the amount of the verdict was $2,500 and the 
nature of the injury a twisted ankle and wrenched knee. In neither 
one of thèse cases was any bone broken. There was. considérable mag- 
nification, it is true, of the results following from the wrenching and, 
^wisting of the limbs aff ected in , purely subjective matters, such as 
nervQUs shocks* which was absent from this case, but in the very na- 
ture Qf things it is quite impossible that the injury sustained in either 
case was as serious as that suçtained hère. There is no indication 
from the opinions in those cases that the amounts allowed included 
anything on acco^nt of expenseof cure, whereas hère the expense was 
nearly$400. 

, Three matters , are specially relied on as having a tendency to préju- 
dice the jury against défendant. One was that the plaintiff was good 
looking. Another, was that certain ex-ofncials of the défendant, un- 
cier whose administration the, defective condition of the sidewalk arose 
and was permitted ,to remain until the présent officiels, succeeded them, 
testified strongly, against défendant as to the nature, and extent of that 
defective (x>ndîtion. And the third one was that plaintiff's attorney 
was a cripple, and in his argument to the jury made some allusion to 
hisknowledge of the effect of being a cripple. The allusion should 
npt baye beeji mad^i byt no. objection was made to it, As to the testi- 
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mony of the ex-officials, I cannot see that this matter would préjudice 
the jury against défendant. It might préjudice them against the ex- 
officials. And, as to plaintiff's good looks, they no doubt would be 
with us at another trial, if one was granted. It was for fear that such 
considération might affect the jury illegitimately that I cautioned them 
to be reasonable in the amount of the verdict in case they determined 
that défendant was liable. In view of the nature of the injury, the 
pain and suffering attending it, and the permanent disability arising 
from it and the heavy expense of cure, I am unable to say that the 
verdict was the resuit of any passion or préjudice, or even that it was 
more than it should hâve been. On the contrary, I think that for me to 
tamper with it would be to invade the province of the jury. 
The motion is overruled. 
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(Circuit Court, M. D. Alabama, N. D. October 16, 1911.) 

No. 303. 

1. iNJUNcmoN (§ 58*)— SuBJECTs OF Pbotection and Relief— Eestbaininq 

Violation or Conteact. 

A court of equlty may by Injunetlon restraln a violation of a négative 
stipulation in a coutraet, although the affirmative covenants may be of 
such a nature that they cannot be speclfically enforced. 

[Ed. Note.T— For other cases, see Injunction, Cent. Dig. SI 111-113 ; Dec 
Dlg. 1 58.*] 

2. SPECIFie PEKPOEMANCE (§ 6*)^-C0NTBACTS ENFOECEABLE — MUTUALITY. 

The rule that a contract must be muïually enforeeable to entitle one 
party to malntain a suit for spécifie performance does not necessarily 
requlre in every case that each party must hâve the same remedy against 
the other. 

[Ed. Note.— For other cases, see Spécifie Performance, Cent. Dig. §§ 9- 
11; Dec. Dig. § 6.*] 

3. Injonction (5 59») — Subjects of Peotection and Reliei^Besteainïno 

Violation of Contract. 

A court of equlty bas Jnrlsdiction of a suit to enjoin a Street railroad 
Company from arbitrarily refusing to perform a contract by whlch it 
bound itself to take ail of the eleetrleal power requlred in its business for 
a term of years from an electric power company at stated priées, so long 
as the power company commlts no breach of its orwn agreement to furnish 
such ijower and would sUffer Irréparable injury from Its breach by de- 
fendant 

[Ed. Note. — For other cases, see Injunction, Cent Dig, fS 114-116 ; Dec. 
Dig. § 59.*] 

In Eqttity. Suit by the Montgomery Light & Power Company 
against the Montgomery Traction Company. On demurrer to bill. 
Demurrer overruled. 

The substance of the contract hère involved and the allégations of the bill 
in référence to It are sufficiently stated la the opinion. On the filing of the 
bill a restralnlng order was Issued prohibltlng the défendant "froiQ recelving, 
accepting, or using direct eleetrleal current from any person, flrm, or cor- 
poration other than the complalnant untll the further order of the court," and 

•For other cases seé same topic & i kumbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
191 F.— 42 
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requlring défendant on a day named to appear and show cause why a prellm- 
Inary injunotion sliould not Issue. The défendant made such answer, and 
afterwards by consent, wlth the approval of tlie court, wlthdrew Its answer 
in order to test the rlghts of the parties on demurrcr to the blU. The follow- 
Ing are the stipulations of the contract to which the court refers in the opin- 
ion, hut does not set eut at length. It will conduce to a better understanding 
of the questions dlsc-ussed and decided In the opinion to give thèse parts of 
the contract ver'uatim, as embodied In the flrst, second, third, fourth, flfth, 
sixth, seventh, and eighth paragraphs of the contract. They are as foUows: 

"First. The Power Company agrées to sell and dellver on the switchboard 
in the Power Company 's station in said city of Montgomery, state of Ala- 
bama, and the Street Railway agrées to purchase from the Power Company 
exclusively for the period of flfteen years from February 1, 1903, such direct 
electrlcal current, in quantity and voltage not exceeding 550 volts, as it may 
requlre for propelling, lighting and heating its passenger and freight cars, 
and other rolling stock, and also any cars aud rolliug stock of any other per- 
son or corporation which it may operate or control, or which it may permit 
to use its track, as the said Street Kallway may, at any time, during the 
term of this contract require in and about said city and caunty of Montgom- 
ery, In the State of Alabania, and for such other purposes as the said Street 
îlailway may require in and about parks, places of amusement, car-sheds, 
stations, offices, etc., ovrned, operated or controlled by it, or for Its beneflt — 
it beiiig understood and agreed that no current thus supplied shall be sold 
or distributed by said Street Railway except for the purposes herein stated, 
and ail of such current shall be used exclusively for the direct use of the 
Said Street Railway as herein stated. Such current shall be delivered at ail 
times contlnuously throughout the day and night, or any part thereof, as the 
said Street railway may require. 

"Second. The Power Company agrées that it will, at Its own expense, In- 
stall and equip such apparatus as may be necessary to furnish and dellver 
sùch current, in quantity as herein provided, reqtiired by said Street Railv«ay 
for the use or uses herein stated, and also to furnish a libéral reserve capac- 
ity in apparatus, above the said requirements. The Power Company agrées 
that ail apparatus for furnlshing power shall be the best of its class, and 
shall be kept and malntained by the Power Company in such condition and 
so operated as to make the supply of such current as effective, satisfactory 
and reliable as possible. Each direct current circuit breaker shall be equlpped 
by said Power Company wlth an automatic alarm to give an audible signal 
to the attendant when such circuit breaker Is oi)en. 

"ThIrd. Each of the parties hereto shall maintain upon the switchboard in 
the Power Company's said station, a Thompson Recordmg Watt Meter of sult- 
able type and size to measure the total quantity of electrlcal current f ur- 
nished under this contract, such meters shall be connected in séries so that 
each, acting independent of the other, will measure the whole current. The 
Power Company and the Street Railway shall, jointly make readings of said 
meters triweekly, that Is to say, Tuesday, Tliursday and Saturday, and to 
keep the resuit of said readings in the office of the said Power Company, sub- 
ject at ail reasonable times to inspection by the Street Railway ; both par- 
ties shall at ail times hâve free access to read said meters. One of said me- 
ters shall be under the exclusive control of the said Street Railway, and the 
other under the exclusive control of the said Power Company, except as here- 
in provided. If the two meters show a variation of more than five per 
centiim in any one day, the Power Company shall thereupon immediately 
liotii'y the said Street Railway thereof. Both meters shall then be calibra ted 
by représentatives designated by the parties hereto acting jointly, and shall be 
oorrected at the joint expense of the parties hereto. The quantity of cur- 
rent for which the said Street Railway shall be charged In case of variation 
of said meters, shall be the average of the two quantifies indicated by the 
two meters. 

"Fourth. For the puriiose of inspectlng the apparatus, equipment and me- 
ters, the Street Railway shall, at ail reasonable times, hâve access to said 
power station. 
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"Fifth. The Power Company shall, at ail tlmes during the period of this 
contract, malntaln In condition for immédiate opération a reserve steam plant 
of sufficient capacity, and properly equipped, to supply the curreut required 
by the Street Railway In the event of failure of water power or transmission 
Unes ; and in such event, such steam plant is to be put into immédiate opéra- 
tion by the sald Poveer Company so that the service to the Street Railway 
shall suffer the least possible Interruption. 

"Sixth. The Street Railway agrées to pay to the Power Company for such 
current as may be furnished and used hereunder, for the period of flfteen 
years from the date of February 1, 1903, one and one-half cents (1%) cents 
per kilowatt hour ; provided, that if at any time during the term of this con- 
tract the said Power Company shall furnish any direct electrical current to 
any person or corporation engagea in the same business in which the said 
Street Railway is engaged, or in compétition with the sald Street Railway, 
at a priée less than that just hereiuabove provided, then in that event, the 
priée to be paid by the said Street Railway hereunder shall not be in excess 
of that agreed to be paid by such other person or corporation. A statement 
showing the quantity of such current used, and araount due under this con- 
tract, shall be furnished the Street Railway on the flrst day of each month 
for the preceding month, and payment shall be made on the fifth day of each 
month for the current used during the preceding month. Should any such 
payment not be made at the expiration of flfteen days after the same shall 
hare beeome due and payable, the Power Company shall hâve the right here- 
under to discontinue the supply of sald current, but the Street Railway shall 
not thereby be relieved from any obligation 'hereunder; but the Power Com- 
pany shall not, however, discontinue the supply of sald current if there ex- 
ists any reasonable or bona flde controversy as to the correctness of the 
amount demanded of said Street Railway, or any other légal excuse for not 
paying the same, and the said street railway shall pay the amount admitted 
by it to be due said Power Company, ànd one-half of the différence so in dis- 
pute; such différence shall be submltted to arbitratlon, one arbitrator to be 
selected by the Power Company and. one by the Street Railway, and thèse 
two shall seleet the third. If necessary and the payment made hereunder shall 
In no manner affect the claims or rights of either of the parties to this con- 
tract as to said différence, nor the payment of subséquent bills for power 
furnished by said Power Company. 

"Seventh. The Power Company agrées that if the apparatus in its station 
should, at any tlme, be insufflcient to supply the requirements of the Street 
Railway in a manner satîsfactory to the said Street Railway, It will there- 
upon, as may be necessary, increase its installation of generating, transform- 
Ing and accesscry apparatus and other machinery suthcient to supply sald 
current in quantity as hereln specifled satisfaetory to the Street Railway. 

"Blghth. It is mutually understood and agreed between the parties hereto, 
that said Power Company shall not be held responsible under the terms of 
this contract, for any failure to carry out the same, either in letter or In 
spirit, when prevented from doing so by an unavoldable destruction of its 
power houses, or by the acts of God or the public enemy, but it Is understood 
and agreed that the said Power Company shall, In such event, repair the in- 
jury to its property and résume its duties hereunder, as early as It can be 
possibly done ; and provided, further, that should the said Power Company 
fail, from any cause whatever, to carry out the terms of this contract or to 
furnish the current required hereunder from any other source for a period of 
ten days, the sald Street Railway may, at its élection, thereupon either ter- 
minate this contract or awalt the making of such repairs. Should the said 
Power Company fail or refuse to supply the current herein agreed to be sup- 
plied from any' cause whatever, except when prevented from doing so by the 
act of God, or the public eueniy, or the unavoldable destruction of Its power 
houses, It shall, and does hereby agrée to pay the Street Railway, as liqui- 
dated damages, the sum of $300.00, three hundred dollars per day of twenty- 
four hours, and at the same rate for any fractlonal part of a day, during the 
period of such failure ; but nothing herein shall prevent the sald Street Rail- 
way from pursuing any équitable rlght it may hâve to compel the supply o£ 
such current and the full performance of this contract 
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Stèinbr, Crum & Weil and John H. Tyson, for complainant 
Ray Rushton and Gregory L. Stnîth, for défendant. 

JONES, District Judge (after stating the facts as above). The de- 
ttlurreir, of course, admîts the truth of ail the facts well pleaded in the 
bill. We hâve then this case: The complainant, a quasi public cor- 
poration, engaged in the business of generating and supplying electri- 
cal current for lighting and power purposes to individuals and the pub- 
lic hère, has a contract with the Traction Company, another quasi 
public corporation, engaged in the Street car business, whereby the 
Power Company agrées, in substance, to sell and deliver for a certain 
price, and the Traction Company agrées to purchase and receive f rom 
it exclusively, for a period of 15 years, 7 of which hâve not expired, 
such direct electrical current as may be required for propelling its 
cars and those of any other corporation which it may operate or per- 
mit to use its tracks, and for lights for parles, places of amusement, 
offices, etc. 

The complainant, immediately upon the exécution of the contract, 
began to furnish, and the Traction Company to receive, the electrical 
current contracted for, and has expended some $200,000 in machinery 
and appafatus to enable it the better to carry out the terms of the 
contract, and has at ail times f aithfully lived up to the terms and, pro- 
visions of the contract, and is ready, able, and désirons to carry out 
every stipulation of the contract Until it expires, as required by its 
terms. The défendant Traction Company is about to discontinue re- 
ceiving electrical current f rom the complainant and to take it f rom an- 
other source, in disregard of its contractual obligation, and without 
excuse for its breach. 

If the Traction Company is permitted to do this, complainant will 
hâve no adéquate remedy at law for the recovery of the damages it 
will suflfer from the respondent's causeless breach of the contract. 
The extent of defendant's business, the Unes it would construct or 
operate, the number of cars it would use, the conditions under which 
it would run them, the places of amusement it would operate, and the 
quantity of electrical energy it would consume, during the ensuing 
seven years of the life of the contract, are uncertain and spéculative, 
and could not be recovered in an action at law. Irréparable injury 
would therefore be inflicted upon the complainant if the défendant be 
permitted to breach the contract without just cause, by refusing to 
take . electrical power exclusively from the complainant. It would be 
a reproach to justice, under such circumstances, if a court of equity 
were powei^less to intervene and charge the conscience of the défend- 
ant with the duty of not wantonly inflicting such irréparable injury 
upon the other party to the contract, and the court ought to prevent 
it, if it can give any relief, consistent with the settled principles of eq- 
uity and the rights of the parties under the contract, as they them- 
selves hâve therein measured and determined them. 

Although counsel for respondent necessarily admit, in the présent 
posture of the case, that there is no excuse for défendantes refusai to 
receive elèctricîty from the complainant, they insist, notwithstanding, 
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that there is no equity in the bill, as the relief sought practically 
amounts to spécifie performance of the contract, extending over a 
term of years, requiring the exertion of skill and the performance of 
Personal services, which the court vvould be compelled to supervise, 
and défendant could not hâve a decree against the complainant for 
the spécifie performance of the contract on its part ; and f urther that 
the court cannot grant an injunction against the refusai to carry out 
the contract, for its unexpired term, when by its terms the acts of 
the parties might lawfully terminate it before the date fixed in the 
contract for its expiration. They further insist under the term of the 
contract, "that should said Power Company fail, from any cause what- 
ever, to carry out the terms of this contract or to furnish the current 
required hereunder from any other source for a period of ten days, 
said Street Railway may, at its élection, thereupon either terminate 
this contract or await the making of such repairs" ; that the parties de- 
liberately contracted that the Traction Company (the successor of the 
Street Railway Company) might judge for itself whether the contract 
had been violated, and has the right at its péril, if it judges wrong- 
fully, to refuse to carry it out, and subject itself only to such damages 
as may be recoverable in a court of law ; and that by preventing de- 
fendant from refusing to receive the current, in the face of the pro- 
visions of the contract, pending an investigation whether its refusai 
was wrongful, would he adding a term to the contract, and give the 
complainant a right against the défendant which the contract did not 
secure to it. 

It suffices to say of this' objection that, on demurrer, it is admitted 
that there has been no breach of the contract, and that the condition 
subséquent, upon which the défendant would hâve the right to termi- 
nate it, has not happened. Compelling the défendant to continue re- 
ceiving the electrical current, therefore, could not possibly violate any 
légal or équitable right belonging to it. Besides, a court will not adopt 
any construction of a corttract which permits a contracting party to 
taice advantage of his own wrong to terminate it, or to inflict irrép- 
arable injury on the other party to the contract by wrongfuUy refus- 
ing to perform it, unless the terms of the contract are so plain and 
explicit to that effect that the court, in view of the situation of the 
parties and the subject-matter of the contract, is driven to the conclu- 
sion that such was the intention of the parties. It is apparent, from 
reading this carefully drawn contract with its numerous mutual cove- 
nants and stipulations, which go to the considération of the contract 
as an entirety, that it was not contemplated that either party might 
terminate it, unless the facts occurred, upon the happening of which 
it was stipulated that the aggrieved party should hâve a right to put 
an end to the contract. It does not disclose any purpose that either 
of them, in the event the other attempted a wrongful breach of the 
contract, should be precluded from asserting any right, it might other- 
wise hâve, to resort to a court of equity to compel performance of 
the contract, and thus prevent the infliction of irréparable injury on 
the other party by a causeless breach of it. 

It is true that the bill prays for a temporary injunction, and. for 
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a final decree preventing défendant from accepting or using electrical 
power from any other source than complainant pending the unex- 
pired term of the contract, and that upon final hearing the injunc- 
tion be made perpétuai. Obviously, no court could grant such relief, 
regarding the performance of a contract which is liable to be ter- 
minated at any time by the default of the complainant. It could 
never be known, until the date the contract fixed for its expiration 
arrived, whether it would continue in force for the full term thus 
fixed, since it is liable to be terminated at any time by the default in 
its performance and the élection given the défendant, in that event, 
to terminate it. There is, however, a prayer for gênerai relief, as 
to the irréparable in jury the complainant would suffer, if the court 
of equity does not afiford such préventive relief as may be required 
in view of the situation disclosed by the bill. 

The earlier authorities, and some comparatively late ones in this 
State, bear out the contention of the défendant that the court ought 
not to specifically enforce the négative covenant arising from the con- 
tract hère, to take exclusively from complainant. The fundamental 
doctrines upon which courts of the United States administer equity 
must be the same in évery state, and cannot be changed by state dé- 
cisions or state statutes. Kirby v. Lake Shore R. R. Co., 120 U. S. 
138, 7 Sup. Ct. 430, 30 L. Ed. 569. The décisions of the Suprême 
Court upon such questions necessarily control this court. 

[1] It is said in 2 High on Injunctions, § 1154, that: 

"While in. cases of con tracts containing both affirmative and négative stip- 
ulations tlie authorities are exceedlngly conflicting and Irreconcilable as to 
wliether equity may interfère by Injunction to prevent a breach of ttie néga- 
tive covenant, vrhen the affirmative la of such a nature that It cannot be spe- 
cifically enfoTced by a judicial decree, yet the later and better considered 
doctrine is that equity may thus Interfère to restrain the violation of the 
négative stipulation, although it cannot specifically enforce the aflarmative 
one." 

And the statement is sustained by the numerous citations in the 
notes to the text. 

In Waterman on Spécifie Performance of Contracts, §§ 203, 204> 
p. 271, it is said: 

"It has been observed, with particular référence to spécifie performance, 
that In the increasing complexities of modem business relations équitable 
remédies hâve necessarily and steadily espanded, and no inflexible rule has 
been permitted to circumscribe them. The jui-isdiction of courts of equity is 
not now, therefore, conflned in the narrow limits that once bound it ; but the 
constant tendency has been to broaden their power, and especially has this 
been true in suits for spécifie performance." 

Pomeroy, in his work on Equity Jurisprudence (section 769), says: 

"The fréquent statement of the rùle of mutuallty — 'that the contract to be 
specifically enforced must, as a gênerai rùle, be mutual, that is to say, such 
that it might, at the time it was entered Into, hâve been enforced by either 
of the parties against the other'-^is open to so mauy exceptions that it is of 
little value as a rule." 

Touching the same subject, he says in his work on Spécifie Per- 
formance (section 169) : 
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"It )s evldeiitly based on no prinelple of abstract Justice or right, but at 
most upon notions of expedleney, and the arguments offered In Its support are 
but niere répétition of time-honored verbal formulas, which when closely ana- 
lyzed are found to be of llttle or no force or meaning." 

[2] A clear statement of the rule is found in Northern Central 
Railway Company v. Walworth, 193 Pa. 207, 44 Atl. 253, 74 Am. St. 
Rep. 683 : 

"The principle that contracts must be mutual, must blnd both parties or 
neither, does not mean that in evei-y case each party must hâve the same 
remedy for a breach by the other. Covenant may lie against one, where only 
assumpsit can be maintained against the other. » * * xhe mutuality re- 
quired is that which is necessary for creating a contract on both sldes in 
some manner, but not necessarily enforceable on both sldes by spécifie per- 
formance." 

Other courts hâve met the objection (when lack of mutuality is 
urged to the indirect enforcement of a contract by an injunction 
ag'ainst the violation of the négative clause of the defendant's agree- 
ment) by a conditional decree (an injunction good so long as plaintiff 
continues to do his part, but dissolvable on his failure to perform). 
Though clearly lack of mutuality may exist in the terms of the agree- 
ment, inasmuch as some of the terms are unenforceable in equity, 
yet the final test shows that the remedy of a conditional decree does 
not leave the défendant to a légal remedy, as plaintifï must give per- 
formance as long as he receives it. See Pomeroy's Equity Jurisprud- 
ence, § 775, and the authorities in the note. The doctrine thus laid 
down has received the approval of the Suprême Court in three late 
cases, specifically enforcing contracts similar in character to that in- 
volved hère. Franklin Telegraph Co. v. Harrison, 145 U. S. 459, 12 
Sup. Ct. 900, 36 L. Ed. 776; Joy v. St. Louis Railroad Co., 138 U. S. 1, 
11 Sup. Ct. 243, 34 L. Ed. 843; and Union Pacific Railroad v. Chi- 
cago Ry. Co., 163 U. S. 564, 601, 16 Sup. Ct 1173, 41 L. Ed. 265. 
See, also, Donovan v. Pennsylvania R. R. Co., 199 U. S. 279, 26 Sup. 
Ct. 91, 50 L. Ed. 192 ; Walla Walla City v. Walla Walla Water Co., 
172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341 ; Beck v. Indianapolis E. & 
P. Co., 36 Ind. App. 600, 76 N. E. 312; Columbia Ave. Sav. Fund 
V. City of Dawson (C. C.) 130 Fed. 153; and General Electric Co. 
v. Westinghouse Electrical Co. (C. C.) 151 Fed. 664. 

In Re Lennon, 166 U. S. 548, 556, 17 Sup. Ct. 658, 661, 41 L. Ed. 
1110, the jurisdiction of a court of equity to order an injunction to 
prevent an arbitrary discontinuance of a custom of two railroads to 
interchange traffic with another came under discussion, and the court 
said : 

"Perbaps, to a certain extent, the injunction may be termed mandatory, al- 
though its object was to continue the exlsting state of things, and to prevent 
an arbitrary breaking off of the current business connections between the Wo 
roads. But It was clearly not beyond the power of a court of equity, which 
is not always limited to the restralnt' of a contemplated or threatened action, 
but may even requlre affirmative action, where the cireumstances of the case 
require It." 

In Union Pacific Railroad Co. v. Chicago Ry. Co., supra, the Su- 
prême Court says: 

"The jurisdiction of courts of equity to decree the spécifie performance of 
agreemeuts is of a very ancient date, and rests on the ground of the inade- 
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quaqy anâ Ineompleteness ot the remedy at law. Its exercise prevents the 
Intolérable travesty of justice Involveâ In permitting parties to refuse per- 
formanee of their contracts at pleasure by electing to pay damages for the 
breach. * * • It must not be forgotten that lu tbe increaslng complexi- 
ties of modem business relations équitable remédies hâve necessarlly and 
steadUy been éxpanded, and no inflexible fuie bas been permitted to clrcum- 
scribe them. As bas been well said, equlty bas contrivéd its remédies 'so 
that they shall correspond both to the prlmary rlght of the injured party and 
to the wrong by whieh that rlght bas been vlolated' ; and 'bas always pre- 
served the éléments of flexibllity and expansiveness, so that new ones may be 
invented, or old ones modifled, in order to meet the requirements of every 
case, and to satisfy the needs of a progressive social condition, in which new 
primary rights and duties are constantly arislng and new kinds of wronga 
constantly committed.' " 

The court then quotes and approves what Pomeroy says (Equity 
Jurisdiction, § 111) in discussing, the tendency of courts to mdulge 
more liber ality than formerly, by injunctive relief where contracts are 
involved. 

[3] Under the authorities ànd in the light of reason, the court has 
no doubt of its jurisdiction to prevent the irréparable injury threatened 
by defendant's arbitrary refusai to receive the electric current, and 
that it is its duty to do so in the présent posture of the case, to the 
extent of enjoining the défendant from refusing to receive the elec- 
tric current until it has been judicially ascertained, by some tribunal, 
either in this court by the taking of proof or by judgment in some 
other court, that the défendant has the right to treat the contract as 
abrogated, because complainant has not performed it. If the court 
refuses to grant relief to tha:t extent, and allows respondent to breach 
the contract, pending a dispute as to the right to do so, the complain- 
ant will suffer irréparable, injury, if the contract is breached. On 
the other hand, if the respondent hàs the right to breach the contract, 
it will not sufïer any irréparable injury by being prevented from re- 
fusing to take the current frdm the complainant until its right to do 
so has been ascertained. No such issue arises on the demurrers, but 
counsel hâve argued the case in the view that such an injunction might 
improperly prevent the défendant from getting its electrical current 
elsewhere, and cause it irréparable injury in the interval in which it 
was restrained, pending a décision as to the rightfulness of its con- 
tention. 

Défendant cannot suffer irréparable injury in such event. Contin- 
uing to take the electrical current under the order of the court, if it 
turned out to be improper, the damage which it would -Sufïer in the 
interval would not be spéculative, and would be easily ascertainable 
and recoverable in an action at law. The occurrences which fix the 
measure of damages will ail' hâve taken place, while the contract is 
being temporarily enforced imder the orders of the court, and their 
full measure could be ascertained aijd adjudged by a court of law on 
the dissolution of the injijnctiçn, or the court of eqtiity might itself 
ascertam them if it be so prdvidéd in the order and bond exacted to 
authorizé the issuçince.of the injunctioii., On the other hand, if the 
injunction be improperly refused, it would subjeet the complainant to 
irréparable injury, for it could not recover the full measure of the 
injuries inflicted upon it by a wrongful breach of the contract in an 
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action at law. In such a situation it is the duty of the court to pré- 
serve the status quo, until it can ascertain the facts which must dé- 
termine whether the decree shall go for or against the cornplainant 
on the final hearing. Pending the dispute between the parties as to 
their respective rights, the court should make such decree as will save 
both the parties harmless, no matter what may be the final resuit, 
rather than make one which may irreparably injure one of the par- 
ties to the suit, if its contentions turn out to be correct. When the 
actual situation is disclosed by the answer and the cornplainant takes 
issue upon it, the nature of the relief which may be proper can bet- 
ter be determined. No order will be made now except that the de- 
murrers be overruled, and that respondent, accordin'g to the agree- 
ment of counsel, file its answer within five days from this date. 



In re GIBSON. 

(District Court, D. South Dakota, S. D. October 28, 1911.) 

No. 650. 

1. Pabtnebship (I 20*) — Ceeation of Relation— Commxtnity of Intebest ih 

Business. 

Under Clv. Code S. D. § 1723, which provides that a partnershlp Is the 
association of two or more persons for the purpose of carrylng on busi- 
ness together and dlvlding Its profits between them, a business eonducted 
In the name of a bankrupt and hls brother as partners was not a part- 
nershlp business, but the Indlvldual business of the bankrupt, where hls 
brother had no capital Invested and worked for a salary, and there was 
no agreement between them that he should share in elther profits or 
losses. 
[Ed. Note. — For other cases, see Partnershlp, Dec. Dlg. § 20.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5191-5202; 
vol. 8, pp. 7746, 7747.] 

2. Bankruptct (§ 149*) — Pbopertt Passing.to Tbustee. 

On the bankruptcy of a person who was. In fact, the sole owner of a 
business, although It was eonducted In the name of bimself and another 
as partners, the property and assets of such business passed to hls trustée 
as hls Indlvidual property wlthout regard to any UablUty of the ostensi- 
ble partner to the credltors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. $ 149.*] 

3. Bankbuptct (§ 303*) — Voidable PBErERENCE — Knowledge of Cbeditob. 

Evidence held to sustaln the flnding that an asslgnment of accounts by 
a bankrupt to a creditor as secuiity within four months prlor to the 
bankruptcy was made when the bankrupt was Insolvent and under clr- 
cumstances which gave the créditer reasonable cause to believe that a 
préférence was Intended so as to render the transfer voidable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 303.*] 

In the matter of Arthur B. Gibson, bankrupt. On review of or- 
der of référée. Affirmed. 

Boyce & Warren, for petitioner. 
Bailey & Voorhees, for trustée. 

*For other cases see same topic & I numbsb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ElvLIOTT, District Judge. This is a pétition for review of an 
order made by the référée in bankruptcy, decreeing an, assignment 
of certain book accounts of the face value of about $1,000 as col- 
latéral to the claim of Knapp & Spencer Company against Arthur 
B. Gibson, bankrupt, amounting to about $2,500, a fraudulent préfér- 
ence within the prohibition of Bankr. Act July 1, 1898, c. 541, 30 
Stat. 544 (U. S. Comp. St. 1901, p. 3418), and therefore void as against 
the trustée. 

A statement of facts is as foUows: 

Arthur B. Gibson was adjudicated a voluntary bankrupt on the 
6th day of December, 1910, and John W. Jackson of Kennebec was 
appointedi, and now is, trustée in bankruptcy of his estate. 

It was contended in behalf of the trustée: That Arthur B. Gibson 
was an individual trader and did business under the name and style 
of Gibson Bros., and was engaged in the hardware business at Ken- 
nebec, S. D., prior to December 6,, 1910. That Arthur B. Gibson 
did business under the name of Gibson Bros, and purchased goOds 
undier said name, and had working for him his brother, Frank L. 
Gibson, whom he held out to be a member of the alleged firm of 
Gibson Bros., but Frank Gibson was not a partner. He had not con- 
tributed anything to the capital of the business, had no interest there- 
in, did not participate in any way in the profits of the business, and 
there was no contract of partnership, and no understanding whereby 
he was to bear any part of the losses thereof, and "Gibson Bros." 
was in fact not a partnership, but the style under which Arthur B. 
Gibson, as an individual, did business, which contention was sustained 
by the référée, as more fully appears by the findings of fact madie 
and entered by the référée as folio ws : 

"First. That Arthur B. Gibson was adjudicated a voluntary banlirupt on 
tlie 6th day of December, 1910, and subsequently John W. Jackson of Ken- 
nebec, S. D., was appointed, and now is, the trustée in bankruptcy of said 
bankrupt's estate. 

"Second. That said Arthur B. Gibson was an Individual trader and did 
business under the name and style of Gibson Bros., and was engaged in the 
hardware and implement business at Kennebec, S. D., and was doing business 
there for several years prior to said December 6, 1910. 

"Third. That said Arthur B. Gibson did business under the name of Gib- 
son Bros, and purchased goods under said name, and had working for him his 
brother, Frank Gibson, whom he'held out to be a member of the alleged firm 
of Gibson Bros.; yet, nevertheless, the said Frank Gibson was not a partner. 
That the said Frank Gibson had not contrlbuted anything to the capital of 
the business, did not hâve an interest therein, and did not participate in any 
way in the profits of the business or bear any part of the losses thereof, and 
the alleged firm of Gibson Bros, was, in fact, not a partnership, but the style 
under which Arthur B. Gibson, as an Individual, did business. 

"F'ourth. That on or about the ITth day of August, 1910, the said Arthur 
B. Gibson was indebted to Knapp & Spencer Company In a large amount ex- 
ceeding the sum of twenty-five hundred ($2,500) dollars. That on said date 
M. E. Culhane, attorney at law of Brookings, S. D., who had the Knapp & 
Spencer Company claim in his hands for collection, called on Arthur B. Gib- 
son and demanded payment of said account. That Arthur B. Gibson stated 
to said M. B. Oulhane that he eould not pay said account, and thereupon an 
arrangement was made whereby the said Arthur B. Gibson signed and de- 
llvered to M. E. Culhane an assignment of certain book accounts or bills re- 
ceivable due and owing to the said Arthur B. Gibson, a llst of which said ac- 
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«ounts Is set forth lu the proof of clalm of the Knapp & Spencer Company, 
flled wlth the référée, to which référence Is made herein. That the sald ac- 
connts were assignée! to the sald Knapp & Spencer Company as collatéral 
securlty for Its Indebtedness against Arthur B. Glbson. 

"Fifth. That there was no change of possession of sald accounts, but that 
sald accounts were left In the hands of Arthur B. Glbson for collection, and 
the statement of accounts or the book containing the same were not trans- 
ferred, and none of the debtors of the sald Arthur B. Glbson were notifled of 
the sald assignment and none of the creditors of the sald Arthur B. Glbson 
were notifled thereof. That the said Arthur B. Glbson retained possession of 
sald accounts, statements of account, and books containing sald accounts up 
until he was adjudicated a bankrupt, and sald accounts and statements there- 
of and books containing the same are now in the possession of John W. Jack- 
son, trustée, and were in his possession at the time of the filing of the péti- 
tion of the Knapp & Spencer Company. 

"Sixth. That at the time the said book accounts or bills receivable were 
transferred to the said Knapp & Spencer Company the said Arthur B. Glb- 
son was InsolVent. 

"Seventh. That at the time sald book accounts were assigned the said Knapp 
& Spencer Company, through its agent and attorney, M. B. Culhane, had notice 
of sufflcient facts to put it upon luquiry as to the flnancial condition of Ar- 
thur B. Glbson, which Inquiry would bave disclosed that the said Arthur B. 
Glbson was Insolvent, and that by transferrlng sald book accounts or bills 
receivable, he intended to prefer the said Knapp & Spencer Company over and 
above his other creditors in and of the same class. 

"Elghth. That at the time said book accounts or bills receivable were trans- 
ferred the said Arthur B. Gibson Intended to prefer the sald Knapp & Spencer 
Company over and above hls other creditors in and of the same class. 

"Nlnth. That at the time said book accounts or biUs receivable were trans- 
ferred the said Knapp & Spencer Company had reasonable cause to believe 
that a préférence was intended. 

"Tenth. That, If the sald Knapp & Spencer Company Is permitted and al- 
lowed to keep and retaln said book accounts or bills receivable as collatéral 
securlty for Its indebtedness against the said Arthur B. Gibson, it will be per- 
mitted to receive a greater percentage of its clalm against the sald Arthur 
B. Gibson than his other creditors in and of the same class will receive. 

"Eleventh. That the assets belonglng to the estate of said Arthur B. Gib- 
son are insufficlent to pay in full ail of the claims that hâve been proved and 
allowed against hls estate, and that said assets are, in fact, sufHclent to pay 
only a small percentage of sald claims." 

The following- questions are involved in this review: 

(1) Was Gibson Bros, a partnership composed of Arthur B. Gibson 
and Frank L. Gibson, or did Arthur B. Gibson do business in the 
name and style of Gibson Bros., as an individual? 

(2) If Gibson Bros, was a partnership composed of the two part- 
ners, and the partnership owned the property in controversy, did the 
title thereto pass to the trustée in bankruptcy upon the adjudication 
of Arthur B. Gibson, one of the partners, a bankrupt ? 

(3) If Gibson Bros, was not a partnership and did not consist of 
the two persons, but was the name and style under which Arthur 
B. Gibson individually did business, did this property used and held 
by him under that name pass to the trustée of Arthur B. Gibson in- 
dividually adjudged a bankrupt? 

(4) Was the transfer of thèse accounts under the conditions set 
forth in the record herein a fraudulent préférence of a creditor within 
the prohibition of the bankruptcy act, and therefore void as against 
the trustée? 
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There might be a further question as to the valîdity of the trans- 
îét, but, in the view I take of the preceding questionsj I deem it un- 
necessary to détermine more, 

[1] Taking the questions up in the order above set forth, the tes- 
fimony of the kinkrupt is very jpositive, and is in no way disputed 
that, at the suggestion of the banker through whom he purchased 
the business, he had his brother guarantee a note given for a part 
of the purchase price, andi commenced doing business himself in- 
dividually in the name of Gibson Bros.; that there never was any 
partnership; that there never was any agreement between himself 
and his brother, Frank L. Gibson, whereby his brother had any in- 
terest in the business or in its management, or whereby he was to 
share in the profits or losses. He simply worked for him by the 
month, and there was the hope that, if everything went ail right 
some time in the future he would put some money into the business 
and take an interest in it, but that the entire business and property 
was the individual business and property of the bankrupt. 

Section 1723 of the Civil Code of the state of South Dakota pro- 
vides that a partnership is the association of two or more persons for 
the purpose of carrying on business together, and dividing its profits 
between them. "A partnership, therefore, as between the partners, 
is the association of two or more persons by their consent and agree- 
ment for the purpose of carrying on business together, and dividing 
the profits. As to whether or not there is a partnership between 
themselves is to be determined mainly by the intention of the part- 
ners, and the court will ordinarily carry out that intention." Grigsby 
V. Day, 9 S. D. 592, 70 N. W, 881 ; Runnels v. Moffat, 73 Mich. 188, 
41 N. W. 224. "A participation of one in the profits of the busi- 
ness without having an interest in or right to control the business does 
not make him a partner. He must hâve an interest in the business 
with a right to control, and thus hâve a right to profits as the resuit 
of capital and industry in which ail concerned are interested, and 
not as a measure of compensation merely." Grigsby v. Day, 9 S. D. 
593, 70 N. W. 881 (with citations). The finding of the référée un- 
der the évidence in this case, viewed in the light of this statute and 
its interprétation by the Suprême Court of the state, is clearly right, 
and in my judgment there is absolutely nothing in this record to 
sustain a différent finding as to question No. 1. 

The second question above stated, in view of the answer to ques- 
tion No. 1, is immaterial. Suffice it to say that, if the property in 
controversy did in fact belong to a firm consisting of Gibson Bros., 
the title thereto would not pass to the trustée of either partner ad- 
judicated a bankrupt. 

[2] As to the third question above set forth, I am of the opinion 
that the title to the property used in and about the business of Gib- 
son Bros., being the individual property of the bankrupt, Arthur B. 
Gibson, and owned by him individually, passed to the trustée in this 
proceeding in bankruptcy. The bankrupt, Arthur B. Gibson, and 
his brother, Frank L. Gibson, it is very clear from the testimony in 
this case were not partners as respects each other. If, for the pur- 
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pose of argument, it be assumed that Frank L. Gibsôn permitted 
himself to be held out as a partner to creditors of Arthur B. Gib- 
sôn, and therefore he has a liability to them as such, his liability is 
only a personal liability to them, and their remédies against him are 
in no way aflfected by this proceeding. There was no agreement 
between Arthur B. Gibson and Frank L. Gibson that gave Frank 
L,. Gibson any property interest in the business or assets of Gibson 
Bros., and none of the rights of a partner therein. The assets, there- 
fore, of the business conducted at Kennebec in the name of Gibson 
Bros, were the sole property of Arthur B. Gibson. The entire title 
thereto was in Arthur B. Gibson only, and ail of the debts of Arthur 
B. Gibson, whether belonging to this hardware business conducted in 
the name of Gibson Bros., or outside of it, are alike provable against 
thèse assets and ail of his other property as one individual estate. 
Frank h. Gibson cannot call him to account as a partner, and he could 
not hâve a receiver appointed in any attempt to wind up Arthur B. 
Gibson's business conducted in the name of Gibson Bros. Assuming, 
therefore, that Frank L. Gibson may hâve so conducted himself that 
there is a liability against him, I think the bankruptcy proceeding in 
this case was properly conducted, and that the entire property in and 
about the hardware business conducted at Kennebec, S. D., by Arthur 
B. Gibson, in the name of Gibson Bros., is a part of the estate of Ar- 
thur B. Gibson, and the title thereto passed to his trustée in bank- 
ruptcy; that the entire property is the individual estate of Arthur B. 
Gibson, and the trustée of Arthur B. Gibson alone could take it. In 
re Kenney (D. C.) 97 Fed. 554. 

[3] Was the transfer of thèse accounts under the conditions set 
forth in the record herein a fraudulent préférence of a créditer within 
the prohibition of the bankruptcy act, and therefore void as against 
the trustée? In my judgment the findings of the référée set forth with 
référence to this question are sustained by the évidence of the bank- 
rupt and the witness Culhane. 

After a careful examination of ail of the évidence certified upon this 
review, I am convinced there is sufficient évidence in the record of 
the insolvency of the bankrupt on the 17th day of August, 1910. It 
conclusively appears that as a raatter of fact Knapp & Spencer Com- 
pany on that date by the assignaient of $1,000 in accounts, the same 
being ail of the accounts u]Don the books of said bankrupt, then in his 
possession, were actually given a préférence over the other creditors 
of the bankrupt. Mr. Culhane, the attorney for Knapp & Spencer 
Company, was on the ground, with access to the books of the bank- 
rupt, knew that he had not a dollar to apply upon this large account, 
past due. Under the circumstances outlined in this évidence, this 
représentative of Knapp & Spencer Company was a lawyer, an ad- 
juster, a man of expérience, with access to the stock of merchandise 
the books, and in a position to see and know the methods of the 
bankrupt's doing business. 

The fact that the bankrupt was a "mère boy," the large indebted- 
ness at the bank, and his knowledge that they could not extend him 
further crédit, the taking of notes, $500 due within a few days, and 
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the balance of the notes maturing at the rate of $125 every ten days, 
and that Mr. Culhane admitted that this arrangement practically 
meant that the bankrupt would hâve to pay something like $4,000 with- 
in the succecding four months if he took care of his other trade ob- 
ligations, the fact that he knew that the mortgage for $1,800 and ac- 
crued interest and costs had been foreclosed upon the farm of 160 
acres the preceding January, that the homestead of the bankrupt in 
Kennebec was incumbered, that the business lot owned in Kennebec 
was incumbered, that the threshing machine engine was incumbered, 
the large indebtedness disclosed, compared with the value of the prop- 
erty of the bankrupt, with other facts appearing in the évidence, ail 
taken together, were, in my judgment, facts that would not only put 
a reasonably prudent person upon inquiry, but must hâve convinced 
this représentative of the petitioner, and at least must hâve given him 
reâsonable cause to believe that the intent and effect of this assign- 
ment of accounts was to give the petitioner a préférence. 

Under the facts and circumstances appearing in this évidence, the 
représentative of Knapp & Spencer Company in my judgment had 
reâsonable cause to believe and knew that the bankrupt at that time 
was insolvent, and that the intent and effect of this assignment of 
accounts was to give the petitioner a préférence over other creditors. 
r think it sufficiently appears from the record that he was there .for 
the purpose of securing this préférence, and took this assignment with 
a knowledge of the insolvency of the bankrupt, and therefore that il 
was a f raudulent préférence of creditors within the prohibition of 
the bankruptcy act, and void as against the trustée. 

It is unnecessary therefore to consider the question of the invalidity 
of the transfer for any other reason. 

Let judgment be entered affirming the findings of fact, and in ail 
things affirming the judgment of the référée brought hère for review. 



McCAETHY et al. y. CENTRAL DREDGING CO. 
(District Court, W. D. New York. November 2, 1911.) 

Shipping (§ 76*) — CoNTBACTs— Action foe Beeach— Evidence of Tekms. 

Evidence consldered, and held to sustaln the allégations of Ubelants 
that they were employed by respondent as professional divers at a per 
dlem compensation, to render services in examlnlng and repalrlng a 
sunken scow, to put her in a condition to he ralsed, and not to sustaln 
the contention of respondent that they performed the work In such négli- 
gent manner as to defeat thelr right to recover therefor and render them 
liablc in damages. 

[Ed. Note.— For other cases, see Shipping, Dec. Dlg. § 76.*] 

In Admiralty. Suit by Jeremiah J. McCarthy and James J. Mc- 
Garthy against the Central Dredging Company. Decree for libelants. 

Libel in personam to recover $341, for work and labor performed 
in raising sunken boat owned by the respondent corporation. 

Brown, Ely & Richards, for libelants. 
Calfee & Fogg, for respondent. 

*For other CMSi u« same toplc & § numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Index» 
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HAZEL, District Judge. The libelants, who are partners, claim 
that at the request of the Central Dredging Company they rendered 
services, for a period of nine days at the agreed sum of $35 per diem, 
consisting of diving and searching for leaks in a mud scow which was 
sunk in Buffalo river, repairing her, and furnishing a quantity of 
cloth used in the performance of the work. The answer admits the 
emplpyment, but allèges that after making the inspection of the scow 
on the bottom of the river the libelants represented that they could re- 
pair her so that she could be floated, by pumping the water out of her 
air chambers, and it is further alleged that, after working some tinie 
on the scow and repairing her deck at one end, the libelants' diver un- 
truthfully reported to the respondent that the scow had been properly 
repaired. 

The particular claim is that the work of inspection and repairing 
was so carelessly donc that libelants' diver left uncovered a hole in the 
deck at one end of the scow, about 12 inches wide and 44 inches long, 
through which the water flowed more rapidly than it could be pumped 
out; that, after failing to raise the scow, the respondent was com- 
pelled to adopt a différent method of raising her, a method involving 
the use of jack screws, at an expense of $2,188.66, for which amount 
judgment is demanded against the libelants in the cross-libel. The re- 
spondent broadly contends that one who holds himself out as qualified 
and compétent to perform work is liable for spécial damages sustained 
if he fails to exercise proper care and skill in the performance of the 
work for which he was engaged. The rule of damages invoked by the 
respondent is not applicable to the case. It certainly was not contem- 
plated by the parties that libelants, for their failure as divers to raise 
the scow, should be held responsible for the entire cost of raising her 
by a différent method. But the question of damage on the cross-bill, 
in view of the proofs, does not arise and need not be further dis- 
cussed. Libelants hâve shown that their relations with the re§pondent 
were simply contractual by which, for the hire of their services as pro- 
fessional divers, they were to receive a per diem compensation, the 
work to be continued from day to day, at the option of the respondent. 

Much testimony was given on both sides in support of the respective 
contentions ; but, in the view I take of the proof , the case is not to be 
decided upon the question of the asserted négligence of the diver and 
his failure to skillfully perform the work of repairing the scow. The 
eHcited facts show that Mahar (the diver) at the request of the re- 
spondent, and prior to the arrangement for repairing the scow, re- 
leased her pockets and straightened a cable under her bottom prepara- 
tory to raising her. She was resting in 22 feet of water, and efforts 
to raise her by means of the cable were futile. Afterwards the libel- 
ants and the agents of the respondent discussed the feasibility of float- 
ing the scow by pumping her out or raising her by jack screws. Mr. 
McCarthy swore that he advised, at the outset, that the best method 
would be to use jack screws, as to raise her by pumping was too uncer- 
tain; but the respondent's superintendent expressed the opinion that 
the scow could be repaired and raised by pumping out the water, and 
the agreement to make repairs was then eatered into. After repairing 
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the deck at one e.nd of the scow, a ô-inch ptimp was used and aban- 
doned and a 12-inch pump substituted, which, however, also f ailed to 
pump out the water. The diver again made an examination, to ascer- 
tain if possible what prevented the scow from floating, and discovered 
a hole in the forward deck. In répairing such hole he used a board 
which he fastened over the opening, and, on coming to the surface, 
informed the respondent's superintendent of what he had done, and 
the large pump was again used for a period of 15 or 20 minutes longer, 
but, as the scow did not corne to the surface, the puraping opération 
was discontinued and the diver dismissed. 

The évidence does not conclusively show that the scow could hâve 
been raised by. pumping her out even though she had been freed of 
water. The several pockets in the scow were fully loaded with mud, 
and I think it was merely conjecturable as to whether she would float 
af ter the water had been pumped from her air spaces. Nor do I re- 
gard it proven that the diver was négligent in repairing the forward 
end of the scow, or that owing to his want of care and skill the repairs 
were improperly done. The fact that after the scow was raised it 
was discovered that the forward hole or break had not been securely 
repaired or sufficiently covered is not enough, in my opinion, in view 
of the cirçumstances, to justify me in holding that the repair work was 
negligently performed. The deck was covered with mud, and it re- 
quired a painstaking endeavbr to shovel it off to enable the diver to 
properly fit and nail the bbârd to the deck. Considering the peculiar 
nature of the Work, his failufe to completely cover the opening at this 
time was not such an act of négligence, or f ailure to exercise the skill 
of his calling, as to render the libelants liable in damages to the re- 
spondent. This view finds support in the testimony of witnesses Smith 
and Baker, who testified that it is frequently necessary for a diver to 
examine and re-examine a sunken boat before there is certainty of the 
eompleteness of any repairs which may be required in efforts to float 
her. 

In my judgment the libelants by a prépondérance of the évidence 
hâve established the allégations of the libel. They are entitled to re- 
cover the amount claimed to be due, with interest, and to a dismissal 
of the cross-libel, with costs. 
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UNITED STATES EXPRESS CX). v. FEIEDMAN et al. 
(Circuit Court of Appeals, Elghth Circuit Norember 24, 1911.) 

No. 3,511. 

i. INDIANS (S 35") — iNTEpDUCTION OF LlQTTOE INTO INDIAN TERBITORT— IN- . 
DIAN COUNTBY— Efm'cT OF ADMISSION OF OKLAHOMA. 

That portion of Oklahoma formerly the Indian Territory dld not cease 
to be Indian eountry on the admission of tlie state, nor did such admis- 
sion affect tlie application to that part of the state of Rev. St. § 2139, 
or of Act Jan. 30, 1897, c. 109, 29 Stat. 506, relating to the sale of llq- 
uor to Indians and Its introduction into the Indian eountry. 

[Ed. Note. — For other cases, see Indians. Dec. Dig. § 35.*] 

2. Indians (§ 35*) — Laws Relating to Intoxicating Liquobs— Application. 

The Power of Congress over Indian relations is plenary, and it may 
prohlblt and provide for the punishment of aets relating to and afïecting 
Indians anywhere in the United States, and the location of a given tei"- 
ritory within or without a state has nothlng to do with whether it is or 
is not Indian eountry or with the application of the laws prohibiting 
the sale or introduction of llquor therein. 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 35.*] 

3. Indians (§ 35*) — Introduction of Liquoe Into Indian Teeeitoet— Bf- 

r^icT OF Oklahoma Enabling Act. 

The provision of Oklahoma Enabling Act June 16, 1906, c. 3335, § 3, 
34 Stat. 269, that the state Constitution shàll prohiblt the manufacture 
or sale of intoxicating llquor in the parts of the state known as the 
Indian Territory and Osage Indian réservation and wlthln any parts of 
the state which existed as Indian réservations on January 1, 1906, for 
a perlod of 21 years from the date of admission, was in compliance with 
the agreements with the Seminole and Creek Tribes, ratified July 1, 1898, 
and March 1, 1901, respectively (Act July 1, 1898, c. 542, 30 Stat. 567, 
and Act March 1, 1901, c. 676, 31 Stat. 861), by which the United States 
agreed to malntain strict laws in their countrles agalnst the introduc- 
tion or sale of intoxicating liquors therein, and, even coneeding that its 
effect was to turn over to the state the suppression of the llquor traffic 
between other points in Oklahoma and the Indian Territory, was not 
an abandonment of the power which Congress alone could exercise to 
suppress such traflSc between other states and such territory, nor did It 
operate to repeal by implication Act Jan. 30, 1897, c. 109, 29 Stat. 506, 
makiug It a crime to introduce llquor into the Indian eountry as applied 
to such territory. • 

[Ed. Note. — For other cases, see Indians, Dec. Dig. § 35.*] 

In Error to the District Court of the United States for the West- 
ern District of Arkansas. 

Action for mandamus on relation of Lewis Friedman and Hiram 
Mincer, partners as Friedman & Co., against the United States Ex- 
press Ciompany. Judgment (180 Fed. 1006) granting the writ, and 
défendant brings error. Reversed. 

J. R. Cottingham, S. T. Bledsoe, and F. H. Hatt, for plaintiff in 
error. 

F. A. Youmans, for défendants in error. 

Before ADAMS and SMITH, Circuit Judges, and REED, District 
Judge. 

•For oxher cases ses same toplc & ! utnviBEa In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
191 F.— 43 
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SMITH, Circuit Judge. This is an action of mandamus. The 
relators, Lewis Friedman and Hiram Mincer, partners as Friedman 
& Ce, are in business as dealers in intoxicating liquors at Ft. Smith, 
Ark. For convenience that part of Oklahoma formerly known as 
Indian Territory will be called by the latter name to distinguish it 
from the balance of that state. The United States Express Company 
is doing a regular express business from Ft. Smith, Ark., to points 
in Indian Territory over the lines of the St. Louis & San Francisco 
Railroad and the Chicago, Rock Island & Pacific Railroad. Relators' 
business consists in part of the sale of intoxicating liquors in the 
state of Arkansas upon orders received by mail from points in the 
Indian Territory and the shipment of liquors under such orders to 
persons at points in the Indian Territory. The United States Express 
Company has refused generally to accept such shipments and partic- 
ularly refused to accept a shipment to one J. W. Cliiïord, at Man- 
ford, Ind. T. There is nothing to show whether Clififord is a white 
man or an Indian, and if the latter, nothing to show his personal 
status, or whether, if an allottee, his restrictions hâve been removed. 
The prayer is, not that the Express Company be required to accept 
the shipment to Clifford, but for a writ of mandamus commanding 
the Express Company to accept from relators at Ft. Smith, Ark., in- 
toxicating liquors for shipment from that point to any point within 
that portion of the state of Oklahoma formerly called the Indian Ter- 
ritory and for such other process, order, or judgment . as may be 
proper. The District Court rendered judgment (180 Fed. 1006) as 
prayed by the relators, and the Express Company has brought the 
case hère on writ of error. The action is sought to be maintained 
under section 10 of the Act of Congress approved March 2, 1889, 25 
Stat. 862 (U. S. Comp. St. 1901, p. 3172). 

The national power over the subject of the suppression of the liq- 
uor traiïic with the Indians is derived from various sources : First, 
the treaty-making power. Second, the power to regulate interstate 
commerce. Third, the power to regulate commerce with the Indian 
tribes. Fourth, the ownership, as sovereign, of lands to which the 
Indian title has not been extinguished. Fifth, the plenary authority 
arising out of its guardianship of the Indians as an alien but dépend- 
ent people. 

The power of Congress to deal with the Indians is in gênerai polit- 
ical in its character and not subject for that reason to be controlled 
by the Judicial Department. Lone Wolf v. Hitchcock, 187 U. S. 553, 
23 Sup. Ct. 216, 47 L. Ed. 299. Much as our policy with the Indians 
has varied on other subjects to avoid the danger to Indians and whites 
alike from permitting the use of liquor by the Indians, a fixed and 
unchanging policy has been pursued. There has never been the slight- 
est effort to surround the traffic with régulations, but its absolute sup- 
pression has been the constant aim of Congress for more than 100 
years. An act to regulate trade and intercourse with the Indian tribes 
and to préserve peace on the frontiers, approved March 30, 1802, 2 
Stat. 146, § 21, authorized the Président to take such measures from 
time to time as to him might appear expédient to prevent or restrain 
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t?ie vending or distribution of spirituous liquors among ail or any 
of the Indian tribes. Prior to this Congress had passed several tem- 
porary laws with référence to trade with the Indians; but this was 
the first permanent law enacted on the subject. By the Act of March 
3, 1815, 3 Stat. 243, § 20, Congress prohibited ail stills in the Indian 
country under a forfeiture of $5,000 and of ail spirits there distilled 
and of ail utensils employed therein. By the Act of May 6, 1822, 3 
Stat. 682, § 2, the Président was authorized to direct Indian agents, 
Governors of territories acting as superintendents of Indian afïairs, 
and military officers, to cause the stores and packages of goods of ail 
traders to be searched, upon suspicion or information that ardent 
spirits are carried into the Indian countries by said traders in viola- 
tion of said twenty-first section of the Act of March 30, 1802, and it 
was declared that if any ardent spirits were so found ail the goods of 
said traders should be forfeited. The Act of July 9, 1832, 4 Stat. 
564, § 4, declared "that no ardent spirits shall be hereafter introduced, 
under any pretense, into the Indian country." The Act of June 30, 
1834, 4 Stat. 7Z2, § 20, imposed a forfeiture of $500 upon any per- 
son who should sell, exchange, give, barter, or dispose of any spiritu- 
ous liquors or wine to an Indian in the Indian country, a forfeiture 
of $300 upon any one introducing or attempting to introduce any 
spirituous liquors or wine into the Indian country, and provided that 
if any superintendent of Indian affairs, Indian agent or subagent, or 
commanding officer of a military post, was informed or had reason 
to suspect that any white person or Indian had introduced or was 
about to introduce any spirituous liquors or wine into the Indian coun- 
try, it should be law fui, under régulations of the Président, to cause 
to be searched the boats, stores, packages, and places of deposit of 
such person, and if any such liquors or wine were found, provided for 
the forfeiture of the goods, boats, packages, and peltries of such per- 
son and for the revocation of the license of any such person if a 
licensed trader and that his bond be put in suit. It further provided 
that any person in the service of the United States or any Indian 
might lawfully destroy any ardent spirits or wine found in the Indian 
country except military supplies. Section 21 of this act imposed a 
penalty of $1,000 on any one who set up or continued any distillery 
in the Indian country and made it the duty of the superintendent of 
Indian affairs, Indian agents and subagents, to destroy and break up 
such distilleries and to use the military for that purpose. By the Act. 
of March 3, 1847, 9 Stat. 203, § 2, an additional punishment of not 
exceeding two years imprisonment was imposed upon the sale, ex- 
change, barter, giving, or disposing of spirituous liquors or wine to 
an Indian in the Indian country and an additional punishment of one 
year's imprisonment upon any one who should introduce or attempt to 
introduce spirituous liquor or wine into the Indian country. This 
same act provided (section 3) that no annuity of money or goods 
should be paid or distributed to Indians while under the influence of 
any description of intoxicating liquor, nor while there was good and 
sufficient reason for the officers or agents in charge to believe that 
there was any species of intoxicating liquors within convenient reach 
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of thç Indians, nor until the chiefs and head men had pledged them- 
selves to use ail their influence and make ail proper efforts to prevent 
the introduction and sale of spirituous liquors in their country. This 
provision y/as incorporated in section 2087 of the Revised, Statutes. 

In the, Acfc of February 13, 1862, 12 Stat. 338^ enacted as a sub- 
stitute for section 20 of the Act of Jitne 30, 1834, the chief change 
wrought was that while the old law p/ovided for the punishment of 
any person who should sell, exchange, give, barter, or dispose of liq- 
uors to an Indian in the Indian country, the new law imposed a like 
punishment upon any one who should sell, exchange, barter, or dis- 
pose of any spirituous liquors or wine to any Indian under the charge 
of any Indian superintendent or Indian agent appointed by the United 
States whether such sale was made in the Indian country or not. A 
new substitute for this section was contained in the Act of March 
15, 1864, 13 Stat. 29. The principal changes made were to confer 
jurisdiction of offenses upon the Circuit as well as the District Court, 
and to déclare it the duty of any person in the service of the United 
States or of any Indian to destroy any ardent spirits found in the 
Indian country instead of simply making. it lawful for him to do so. 
The provisions prohibiting the introduction of ardent spirits into the 
Indian country and prohibiting selling, exchanging, giving, bartering, 
and disposing of spirituous liquors and wine to an Indian under charge 
of a superintendent or agent were carried into section 2139 of the 
Revised Statutes; but by it sales by one Indian to another were ex- 
cepted. Those provisions with référence to searches and forfeiture 
of goods, revocation of traders' licenses, suits on bonds, and the de- 
struction of liquors by government employés and Indians, were ail 
covered into section 2140 of the Revised Statutes. The provisions 
against distilleries in the Indian country were carried into sections 
2141 and 2150 of the Revised Statutes. February 27, 1877 (19 Stat. 
244), Congress amended section 2139 of the Revised Statutes by strik- 
ing theref rom the words "except an Indian in the Indian country." 
The Indian appropriation act of July 4, 1884, 23 Stat. 94, contained 
this provision: 

"And no part of section twenty-one hundred and thlrty-nlne or of section 
twenty-one hundred and forty of the Revised Statutes shall be a bar to the 
prosecution of any officer, soldler, sutler or stocekeeper, attaché, or employé 
of the ariny of the United States who shall barter, donate, or fumlsh In any 
manner whatsoever liquors, wines, béer or any intoxicatlng beverage what- 
soever to any Indian." 

July 23, 1892 (27 Stat. 260), Congress enacted a substitute for sec- 
tion 2139, Revised Statutes, by which the provision against intro- 
ducing ardent spirits into the Indian country was extended to aie, 
béer, wine, and ail intoxicatlng liquor of whatever kind, and the like 
enlargement was made in the scope of the law prohibiting selling, 
exchanging, giving, bartering, and disposing of liquor to Indians. 
January 30, 1897, it being doubtful whether lands allotted to Indians 
remained Indian country under then existing laws, Congress enacted 
29 Stat. 506: 

"That any person who shall sell, give away, dispose of, exchange, or barter, 
any malt, spirituous or vinous liçtuor, including béer, aie, and wine, or any 
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ardeut, or other intoxicating llquor of any klnd whatsoever, or any essence, 
extract, bltters, préparation, compound, composition, or any article whatso- 
ever, undêr any name, label, or brand, whlch produces intoxication, to any 
Indlan to whoni allotment of land has been made whlle the title to the same 
shall be held In. trust by the government, or to any Indlan a ward of the 
government under charge of any Indlan superlntendent or agent, or any 
Indlan, Including mlxed bloods, over whom the goremment, through Its de- 
partments. exercises guardlanship, and any person who shall introduce or at- 
tempt to Introduce any malt, spirltuous, or vinous llquor, Including béer, 
aie, and wlne, or any ardent or intoxicating llquor of any klnd whatsoever 
Into the Indlan country, whlch term shall include any Indlan allotment while 
the tltle to the same shall be held in trust by the government, or whlle the 
same shall remain inaliénable by the allottee vrithout the consent of the 
United States, shall be punished by imprlsonment for not less than sixty 
days, and by a fine of not less than one hundred dollars for the flrst offense 
and not less than two hundred dollars for each offense thereafter: Provided, 
however, that the person convicted shall be committed untll fine and éosts 
are pald. • * • 

"Sec. 2. That so much of the act of the twenty-third day of July, el.gh- 
teen hundred and nlnety-two, as is inconsistent wlth the provisions of thls 
act Is hereby repealed." 

This law wrought several changes. It extended the prohibition to 
ail mild spirituous and vinous liquors including béer, aie, and wine, 
and any ardent or other intoxicating liquor of any kind whatsoever, 
and any essence, extract, bitters, préparation, compound, composi- 
tion, or any article whatsoever under any name, label, or brand, which 
produces intoxication. It specifically declared that the term "Indian 
country" should include any Indian allotment while the title to the 
same was held in trust by the government or while the same remained 
inaliénable without the consent of the United States. It established 
a minimum limit of sentence and removed the maximum. It will be 
noticed that the only repealing clause in this act was of so much of 
the Act of July 23, 1892, as was inconsistent with the new law. 

The so-called Five Civilized Tribes of the Indian Territory are 
the Choctaw, Chickasaw, Creek, Cherokee, and Seminole. Decem- 
ber 16, 1897, the United States Commission to the Five Civilized 
Tribes, commonly known as the "Dawes Commission," made an agréé- 
ment with the Seminole Tribe, having for its purpose the allotment 
of the Seminole lands and the ultimate dissolution of the tribal gov- 
ernment, which contained this provision : 

"The United States agrées to malntain strict laws in the Seminole country 
agalnst the Introduction, sale, barter or givlng away of Intoxleants of any 
kind or quality." 

July 1, 1898, this agreement was ratified and confirmed by Act of 
Congress, 30 Stat. 567. March 8, 1900, the Dawes Commission made 
a similar but more elaborate agreement with the Creek Tribe, which 
contained this provision : 

"43. The United States agrées to maintaln strict laws in sald nation agalnst 
the introduction, sale, barter or givlng away, of Uquors or intoxleants of 
any klnd whatsoever." 

This agreement was ratified and confirmed by Act of Congress, 
March 1, 1901, 31 Stat. 861. Both of thèse agreements were made 
in express contemplation of allotment and tribal dissolution. The 
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various laws on the subject prior to the Oklahoma enabling act hâve 
been reviewed to show that under ail the changes ôf policy with réf- 
érence to the Indians for more than a century there has been but one 
sentiment as to the debauching efïect of intoxicating liquors upon this 
primitive people, and but one purpose on the part of Congress, and 
that has been to absolutely suppress the traffic with them and shield 
them from its debasing influences. Every change in law has been to 
broaden and strengthen it to avoid évasions and to impose more sé- 
vère punishment for its violation, and finally Congress pledged the 
solemn faith of the nation to the Seminole and Creek Tribes that it 
would in the future prevent the introduction of intoxicating liquors 
among them. 

In United States v. Forty-Three Gallons of Whisky, 93 U. S. 188, 
23 L. Ed. 846, it appears that by a treaty of October 2, 1863, 13 Stat. 
667, bands of the Chippewa Indians ceded to the United States part 
of their réservation. The treaty provided : 

"Art. 7. The laws of the United States now in force or that may hereafter 
be enacted prohlblting the introduction and sale of spirltuous liquors in the 
Indian country shall be in fuU force and effiect throughout the country here- 
by ceded until otherwise directed by Congress or the Président of the United 
States." 

After the lapse of eight years, when the ceded country had become 
settled by the white race and part of it an organized county in Min- 
nesota, it was held that the Act of March 15, 1864, prohibiting the 
introduction of liquor into the Indian country, was in force in such 
ceded territory. The court said : 

"It would be Etrange indeed if the commercial power lodged solely with 
Congress and unrestricted as it Is by state Unes dld not extend to thè exclu- 
sion of spirltuous liquors intended to corrupt the Indians not only from exist- 
Ing Indian country, but from that which has ceased to be so by reason of ita 
cession to the United States. The power to deflne origlnally the Indian coun- 
try within whlch the unlicensed Introduction and sale of liquors were prohl- 
bited neeessarily includes that of enlarging the prohlblted boundaries when- 
ever in the opinion of Congress the interesta of Indian Intercourse and trade 
will be beat subserved." 

•This case was again before the Suprême Court in 108 U. S. 491, 
2 Sup. Ct. 906, 27 L. Ed. 803, and, interpreting the former opinion, 
the court said : 

"Congress under its constltutional power to regulate commerce with the 
Indian tribes may not only prohibit the introduction and sale of splrituous 
liquors in the Indian country, but extend such prohibition to territory In 
proximity to that occupied by Indians." 

It is contended by relators: First, that the portion of Oklahoma 
formerly called the Indian Territory ceased to be Indian country 
upon the admission of Oklahoma as a state, and that therefore sec- 
ton 2139 is no longer applicable to that portion of Oklahoma; sec- 
ond, the acceptance of the terms of the enabling act which authorized 
the formation of the Constitution and her admission as a state op- 
erated as a repeal of that section so far as the Indian Territory was 
concerned. 
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[1] Neither of thèse positions is sound. The enabling act for the 
admission of Oklahoma (34 Stat. 267) contained the foUowing pro- 
visions : 

"Nothing contained in the said Constitution shall be construed to limlt or 
impair the rights of person or property pertaining to the Indians of said 
territories (so long as such rights shall reniain unextinguished) or to limlt or 
affect the authority of the government of the United States to make any law 
or régulation respecting such Indians, their lands, property, or other rights 
by treaties, agreement, law, or otherwise, whlch it would hâve been compé- 
tent to make if this act had never been passed. Said convention shall pro- 
vide lu said Constitution: * • * (2) That the manufacture, sale, barter, 
giving away or otherwise furnishlng, except as hereinafter provided, of in- 
toxicating liquors withln those parts of said state now known as the Indian 
Territory aud the Osage Indian réservation and withln any other parts of 
said state whlch exlsted as Indian réservations on the flrst day of January, 
1906, Is prohibited for a perlod of twenty-one years from the date of the ad- 
mission of said state into the Union and thereafter until the people of said 
state shall otherwise provide by amendment of said Constitution and proper 
state législation. Any person, individual or corporate, who shall manufac- 
ture, sell, barter, give away or otherwise fumish any intoxicating liquor of 
any kind, includlng béer, aie and wine, contrary to the provisions of this 
section, or who shall withln the above-described portions of said state ad- 
vertise for sale or solicit the purchase of any such liquors or who shall ship 
or in any way convey such liquors from other parts of said state into the 
portions hereinbefore descrlbed shall be punlshed on conviction thereof by 
fine not less than flfty dollars aiïd by imprlsonment not less than thlrty days 
for each offense. • * * Upon the admission of said state into the Union 
thèse provisions shall be Immediately enforceable In the courts of said state. 
* * » 

"Sec. 22. That the constltutioiial convention provided for herein shall, by 
ordinance Irrévocable, accept the terms and conditions of this act." 

The court has the right to take judicial notice not only of the lég- 
islation of Congress on this subject, but of ail conditions in the Indian 
Territory which are matters of gênerai and public notoriety. By a 
joint resolution of Congress of March 2, 1906, 34 Stat. 822, and by 
the Act of April 26, 1906, 34 Stat. 148, § 28, the tribal existence and 
governments of the Choctaw, Chickasaw, Cherokee, Creek, and Sem- 
inole Tribes or Nations were continued in full force and effect until 
otherwise provided by law. Under thèse laws the tribes and tribal 
governments still exist. Eighteen government Indian agents are still 
maintained in the Indian Territory exclusive of a large force of 
clerks. The Office of Indian Affairs reports that on November 1, 
1911, there were then on hand unallotted and undisposed of 2,977,416 
acres of Indian lands in Indian Territory belonging to the Five Civ- 
ilized Tribes, of which 1,154,072 acres would be ofïered for sale in 
November and December, 1911. There is no law authorizing the 
sale of 450,000 acres and the balance of 1,373,344 acres has been tem- 
porarily withdrawn from sale. At the time of the décision of this 
case below and its submission in this court, thèse tribes of Indians 
in their tribal capacity owned about 3,000,000 acres or more of land. 
It would indeed be difficult to show how this land ceased to be Indian 
country. 

[2] It will be conceded that the states are equal in power, and a 
new state, when admitted, is clothed with ail the powers of the orig- 
inal States (Coyle v. Oklahoma, 221 U. S. 559, 31 Sup. Ct. 688, 55 
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L: Ed. 853); but the power of Congress over Indian relations is 
plenary and lias no relation to state lines and Congress can in the 
exercise of that power protect the Indians from the debasing influ- 
ence of intoxicating liquors in a state whether on or ofi a réservation 
(United States v. Holliday, 70 U. S. 407, 18 L. Ed. 182). 

The United States has jurisdiction over the Indian tribes, and Con- 
gress may prohibit and provide for the punishment of acts relating 
to and affecting such Indians anywhere in the United States. United 
States V. Barnhart (C. C.) 22 Eed. 285. The location of a given ter- 
ritory within or without a state has nothing to do with whether it is 
Indian country so far as thèse liquor laws are concerned. It was 
held by this court in Farrell v. United States, 110 Fed. 942, 49 C. 
C. A. 183, that Congress did not renounce its constitutional power 
to regulate the traffic in intoxicating liquor with Indians and mixed- 
blood patentées while the United States held the title to their lands 
in trust for them under the Act of February 8, 1887, c. 119, 24 Stat. 
388, by the fact that under that act allottees became citizens of the 
United States and of the state or territory in which they might réside 
or by any other enactment of that statute. This case would be quite 
controUing on many questions hère ; but it is contended that the Su- 
prême Court has since decided the question the other way in the Mat- 
ter of Heff, 197 U. 8.488, 25 Sup. Ct. 506, 49 L. Ed. 848. The Hefï 
Case deals with the right to sell intoxicating liquor to an Indian al- 
lotee who has by virtue of his allotment become a citizen of the United 
States and of the state of his résidence, but it did not deal with the 
power to déclare an Indian allotment Indian country during the period 
of Restriction or with the right to introduce liquor upon allotted land 
by means of either an intrastate or Interstate shipment. In other 
words, it dealt wholly with the question of the right to sell liquor to 
a spécifie class of persons, and not at ail with the right to introduce 
liquors into any given territory or with the power of Congress to de- 
fine Indian. country or to exclude liquor from territory defined to be 
such. It might, however, be somewhat persuasive on some of the 
points hère involved were it not for the fact that in a number of 
cases before it since the Hefif Case the Suprême Court has very clearly 
limited the force and scope of the holding in that case. See United 
States v. Celestine, 215 U. S. 278, 30 Sup. Ct. 93, 54 L. Ed. 195 ; 
United States v. Sutton, 215 U. S. 291, 30 Sup. Ct. 116, 54 L. Ed. 
200; Couture, Jr., v. United States, 207 U. S. 581, 28 Sup. Ct. 
259, 52 L. Ed. 350; Tiger v. Western Investment Company, 221 U. 
S. 286, 31 Sup. Ct. 578, 55 h. Ed. 738. And finally in the case of 
Hallowell v. United States, 221 U. S. 317, 31 Sup. Ct. 587, 55 h. Ed. 
750, it appeared that Hallowell was an Omaha Indian. He bought 
whisky oflf the Omaha Indian réservation and took it to his home on 
an allotment he had inherited. The allotment on which his home was 
situated was one on which the trust patent had issued; but the 25- 
year period of restriction on aliénation had not expired. AU Indians 
entitled to allotments on said réservation had received allotments, and 
much of the allotted lands had been sold to white people under the 
Act of May 27, 1892, 32 Stat. 245-275, and under the same act tracts 
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not needed for allotments had been sold to white persons. The Oma- 
ha Indians were citizens, and Hallowell had held several offices of 
honor and profit. It was expressly held that the allotment in ques- 
tion was Indian country, and that Hallowell was guilty of introducing 
liquor into the Indian country, in violation of the Act of January 30, 
1897. 

[3] A brief review of the gênerai law as to control over the liquor 
traffic will make clear the object of the requirements in the enabling 
act of Okiahoma as to the business. Generally speaking, the control 
of the liquor traffic is within the police power of the states. The 
traffic in liquors from state to state is, however, interstate comrnerce, 
and as such within the control of Congress. Bowman v. Railway 
Company, 125 U. S. 465, 8 Sup. Ct. 689, 1062, 31 L. Ed. 700; Leisy 
V. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. Ed. 128. 

After thèse décisions Congress passed the Act of August 8, 1890, 
26 Stat. 313 (U. S. Comp. St. 1901, p. 3177), commonly known as the 
Wilson law, which provided that liquors shipped into a state or ter- 
ritory should upon arrivai become subject to the opération of the law 
of such state or territory enacted in the exercise of its police power. 
This law was sustained in Re Rahrer, 140 U. S. 545, 11 Sup. Ct. 
865, 35 L. Ed. 572; but it was subsequently held by a divided court 
that liquors had not arrived within a state within the meaning of this 
law until delivered to the consignée. Rhodes v. lowa, 170 U. S. 412, 
18 Sup. Ct. 664, 42 L. Ed 1088. It is a matter of history that advo- 
cates of prohibition, deeming this holding an undesirable impediment 
to the suppression of the liquor traffic, hâve ever since this décision 
been seeking additional législation on this subject and hâve contended 
that Congress should enact that from and after the arrivai of an in- 
terstate shipment of liquor within the state of the destination of such 
shipment it should become subject to the police régulations of the state 
both before and after delivery, Congress has failed to so enact ; but 
in the Pénal Code enacted March 4, 1909, it provided, in section 238 
(U. S. Comp. St. Supp. 1909, p. 1464), that any employé of a com- 
mon carrier who knowingly delivered or caused to be delivered any 
liquor shipped into a state or territory to any person other than the 
consignée, or upon his written order, or to any fictitious person or 
to any person under a fictitious name, should be fined not more than 
$5,000 and imprisoned not more than two years, or both, and in sec- 
tion 239 prohibited common carriers from collecting the purchase 
price of liquors on interstate shipments or from in any way acting as 
agent ôf the buyer or seller of such liquors except in the transporta- 
tion and delivery of the same lander a penalty of a fine of not over $5,- 
000, and in section 240 subjected any one who knowingly makes an 
interstate shipment of liquors unless the outside cover plainly shows 
the name of consignée, the nature and quantity of its contents, to a 
fine of not more than $5,000 and forfeiture of ail such liquor. This 
history explains why the Okiahoma enabling act contained the provi- 
sions quoted. 

Generally speaking, the liquor traffic within a state is within the con- 
trol o£ that state, while shipments from without to within the state 
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are under the control of the Congress of the United States. The 
government bound by its obligations to its wards who were, as it was 
hoped, gradually emerging from the necessity for guardianship, and 
by itssolemn engagements with the Seminoles and the Creeks was 
unwiUing that there should be any conflict between its duty to the 
Indîans and the action of the new state, and as a condition of its ad- 
mission required thé new state to solemnly pledge itself to prohibit 
the entire liquor traffic throughout the Indian Territory for a period 
of 21 years. It thus avoided ail conflict of policy between it and the 
new state and secured its co-operati'on so far as intrastate shipments 
were concerned; but it must be presumed that Congress knew that 
the state could not prevent interstate shipments of liquor, and that 
that could only be done by the Congress itself. If the enabling act 
repealed as to Indian Territory the Act of 1897 and ail other laws 
prohibiting the introduction of liquor into the Indian country, then 
Congress, while requiring Oklahoma to prohibit shipments of liquors 
from points within the state, at the same time authorized ail the other 
States to flood that région with liquors. It is well known that the 
courts are unwilling to hold a law to hâve been repealed by implica- 
tion unless a new law is distinctly répugnant thereto. Ex parte Crow 
Dog, 109 U. S. 556, 3 Sup. Ct. 396, 27 h. Ed. 1030. 

Even if it should be held that by the enabling act Congress turned 
over to the state the suppression of the liquor traffîc between other 
points in Oklahoma and Indian Territory, that would not tend to 
show that Congress intended to abandon the power it alone could ex- 
ercise of suppressing the traffic between other states and Indian Ter- 
ritory. The Act of 1897 was valid under the power to regulate com- 
merce with the Indian tribes. Hallowell v. United States, 221 U. S- 
317, 31 Sup. Ct. 587, 55 L. Ed. 750. So far as the introduction of 
liquor from other states was concerned, it was valid as a régulation of 
interstate commerce. The Lottery Case; 188 U. S. 321, 23 Sup. Ct. 
321, 47 L. Ed. 492. It has not been repealed expressly or by impli- 
cation. 

The case is reversed and remanded, with directions to the District 
Court to dismiss the pétition. 



CHICAGO & E. R. CO. v. PONN. 

(Circuit Court of Appeals, Sixth Circuit. November ", 1913.) 

No. 2,103. 

1. Mastee and Servant (§ 107*) — Masteb's Liability tob Injuet to Sebv- 
ANT— Unsafe Place to Wobk. 

Plalntiffs' Intestate, a boy IT years old, In the employ of défendant 
railroad Company' at its roundhouse, wliile asMistIng to turn an engine on 
tlie turntable at niglit, was struck by tlie pilot of the engine, whlch pro- 
jected beyond the edge of the table, and kllled. The place was not 
llghted, and there was no planklng around the table, whlch left the rails 
of the surroundlng tracks projecting above the ground. The table was 

•For other cases see same toplc & i sumbeb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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not large enough to hold the more modem englnes, such as the one belng 
tumed, without leaving the pilot projecting from three to flve feet, and 
for some reason not shown would not turn readily with such englnes, ex- 
cept In one direction, whlch requlred those operating it to worfe with the 
pllot followlng them. Piaintiffis' intestate apparently stumbled on a rail, 
and was caught by the pilot close behlnd him. Held-, that such évidence 
sustained a flnding that défendant was négligent in falling to provide a 
reasonably safe place for the employés to work. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 199- 
202 ; Dec. Dig. § 107.*] 

2. Trial (§ 139*)— Motion foe Dieected Verdict— Weight of Evidence. 

In an action agalnst a master for injury to a servant in which défend- 
ant relies on the défenses of assumed risk and contrlbutory négligence, 
the court Is not warranted in dlrecting a verdict for défendant if there is 
any évidence whlch, if believed by the jury, would négative such claims. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 338-341 ; Dec. Dig. 
1 139.*] 

3. Master and Servant (§ 217*) — Master's IiIabilitt foe Injuet to Serv- 

ant— Assumption OF Risk. 

The only kind of knowledge on the part of an employé which wlll bar 
a recovery for an injury on the ground of assumption of the risk is actual 
knowledge, not only of conditions, but of the risk resulting. 

[Ed. Note. — For other cases, see Master and Sei-vant, Cent. Dig. §§ 
574-600; Dec. Dig. § 217.* 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

4. Master and Servant (§ 288*) — Mastee's Liabilitt foe Injuet to Seev- 

ant— Assumption of Risk. 

A boy of 17, eœploj-ed about a railroad roundhouse, who, while asslst- 
Ing others in turning an engine on a turutable by means of a lever, was 
struck and kllled by the pilot of the engine which projected beyond the 
edge of the table, was not chargeable with assumption of the risk as mat- 
ter of law, where he had been employed at the work but 10 days, and it 
was ordinarily not dangerous, and during each night at which time the 
injury occurred there was but one engine came in of such length as to 
Project so as to subject those operating the table to danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1068-1088; Dec. Dig. § 288.*] 

5. Mastee and Servant (§ 289*) — Action foe Injuey to Servant- Ques- 

tions FOR Jury. 

If there is uncertainty as to the contributory négligence of a servant 
injured while performlng his work, whether it arises from confllct in the 
évidence or because différent inferences might reasonably be drawn from 
the facts, the question is one for the Jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1089-1132; Dec. Dig. § 289.*] 

6. Master and Servant (§ 270*) — Action foe Injuet to Servant— Evidence. 

Where the pétition in an action to recover for the Injury of an employé 
while assisting to operate a tumtable alleged that, when certain englnes 
were being turned, the table could only be moved in one direction, which 
defective condition was known to défendant railroad company, évidence 
that it was a custom of the employés to turn it only in such direction, 
although it subjected them to greater danger, was admissible in support 
of both of such allégations. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 270.*] 
•For otlier cases see same topip & i nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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7; DÉATtf (§ '67*)— WRCNGBItlL DEATH— EVIDENCE. 

Upoû the question o( the damages recoverable for the death of an em- 
' ployé; tKe testlmony of oûe tiavlng knowledge of tUfe fact as to his aver- 
age earnings was admissible. 
[Éd. Note.— For other ^>asea, see Death, Cent. Dlg. § 88; Dec. Dig. { 

,i67.*^■■■ ■ 

s. Àppeal and Éeeob (§ 1004*)— Questions Eevibwable— Excessive Dam- 
ages. , 

The question of the amount of damages recoverable for the death of 

plaintifï's intestate, where it bas been determined by a jury in a fédéral 

court and the trial court has held their verdict not excessive, is not re- 

viewable by an appellate court 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 

::■ 3947; Dec. Dig. S 1004.*] 

9. ÀPPEAL AND Eheor (§ 1053*) — EVIDENCE— Précautions Against Recub- 
BENCE oe Injuby. 

The admission of évidence In an action to reeover damages for the 
death of a rallroad employé, alleged to bave been due to a defective turn- 
table, that, after the injury, the table was reconstructed, vpas not prej- 
udicial error, where the jury were instructed not to consider it on the 
question of défendant'» négligence in uslng the old table. 
' [Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. %% 4178- 
4184; Dec. Dlg. § 1053.*] 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by Mary K. Ponn, administratrix of the estate of Edward 
J. Ponn, deceased, against the Chicago & Erie Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Action for damages for the alleged wrongful death of the décèdent, defend- 
ant's employé. 

;;Ponn, a boy 17 years and 8 months old, was in the employ of the Chicago 
& Erie. Bailroad Company, at Marlon, Ohio, as a laborer at and about its 
turntable and roundhouse. Hls employment began 8 or 10 days prlor to the 
accident which caused his death. A part of hls duties was to asslst in turn- 
Ing the table upon which locomotives were run and tumed, to give the direc- 
tion, desired In taking them into the roundhouse after a trip, or f rom the 
toundhouse prior to beginning a trip. 

Hls duties began at 6 in the evenlng and ended at 6 In the mornlng. The 
turntable was old, and was Installed in a pit which had theretofore been used 
for another turntable. It consisted of two glrders carrylng the track upon 
which the engines were run. The glrders rested on a dise at the center turn- 
iiig upon some 16 roUers, operating in a clrcular ehannel, the center construc- 
tton restlng upon soUd masonry. Underneath the glrders at their ends were 
rollers eoming in contact with a eiricular track in the pit Thls was not for 
the piirpose of carrylng the weight in tumlng, but to uphold and support the 
énds 'ôf the glrders when an englue was run upon or f rom the table. The 
table at the time of the accident was used to turn 35 to 40 engines a day — ■ 
lUiany of them at night. For 8 or, 10 nlghts prlor to the accident the boy 
Ponn had assisted In the opération of turnlng engines, When an englne was 
to be turned, It was run upcin the turntable and balanced, there, or "spotted," 
aS: it was called; the englne belng dlsposed In such a way that the center of 
equillbrium would be at or,near the center of the turntable. With ail of the 
engines in use at that time and tumed on thls table, exceptlng two, the dl- 
4weter of the table was pf sufflcient length to permit them to be spotted in 
sucii a way that no part of the englne projectçd over the edge of the turn- 
table and the pH In which it operated. On the adjacent ground there were 
éoirie 10 sets of' tracks leadihgfrom the turntable. to the stàlls of the round- 
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house, or formlng the tracks of the main line, as It la called, leadlng off 
toward the tracks upon which the engine made Its trips. A part of such ad- 
jacent gronnd had no tracks upon it, and there was no hoard walk or other 
walk on the land adjacent to tbe turntable; the ground being level with the 
tops of the tles, thus leaving the rails their full height above the ground. 

Two of the company's engines of récent type were longer than the pthers. 
The pilot of a long engine, when spotted, projeeted certalnly as far as three 
feet over the periphery of the turntable, and it may be as much as flve feet 
on the night when the accident occurred. Near the end of the tracks at each 
end of the table, there waa a handbar or lever fastened to the table in such 
a way that It reached out above the surface of the rails and Inclined out- 
wardly and obliquely therefrom. The table was turned by pushing upon thèse 
levers. There were two ways of pushing upon the lever whên one of the 
longer enginea was being turned. One was by faclng the side of the project- 
ing pilot and pushing, in which case the operators foUowed the pilot; an 
opération involving no danger. This is described in the case as the "right" 
way. The other way of pushing wfts to get between the lever and the pilot, 
and push with the pilot foUowlng. This is called in the case the "wrong" 
way. As the pilot came to a point called the nose and the bar proceeded 
obliquely from the line of the turntable track, there was, when one of tlve 
large engines was being turned, a wedge-shaped space between the lever and 
the pilot. In practice the operators were accustomed to turn the large engines 
the "wrong" way. The reason for this was that In turnlng such engines the 
table turned the "right" way with great difflculty, and sometimes would not 
turn at ail. On one occasion an engine on one of the other tracks was used, 
by attaching a chaln to the engine to be turned, to pull the turntable around 
by main force. On the night in question, at 2:30 o'clock, when the operators, 
Including Ponn, started to turn the large engine the "right" way, they were 
unable to do so, and thereupon pushed It the "wrong" way, and, when they 
came to the flrst track projecting above the level of the grOund, Ponn probably 
caught his foot on the rail, was struck by the pilot following, and was fatally 
injured between It and the rail. 

Only one long engine was turned each night. There were no fixed lights 
at or near the turntable. The headllght of the locomotive cast its light for- 
ward, and not dbwn. There was évidence tending to show that some, at least, 
of the rnen carried lanterns. Just why to a certainty the table turned with 
difflculty, or not at ail, when pushed the "right" way during the opération of 
turnlng a large locomotive, does not appear. One of the witnesses laid the 
fault to a broken roller. That was a mère conjecture. It Is very probable, 
and the testimony warrants the inference, that, when the larger engines were 
attempted to be balanced or spotted, the center of equllibrlum was located 
some distance beyond the center of the table and toward the pilot end pro- 
jecting three to flve feet over the periphery. Under such circumstances the 
opération of turnlng would naturally be attended with difflculty, though why 
the table turned more easUy one way than the other does not appear. 

On the night in question Ryan and Landon, employés in slmilar service with 
Ponn, one of whom had been engagea In that service for many years, men of 
mature years, handllng the lever at the pilot end, and another employé at 
the opposite lever, after attempting to push the engine the "right" way and 
failing, thereupon pushed it the "wrong" way. Byan was near the end of 
the lever, Landon next to him, and Ponn next and nearest the engine. No 
'part of the pilot was behlnd Ryan and Landon, while Ponn had Immediately 
behind hlm about a foot of the projecting pilot. The distance between the 
rear of Ponn's feet and legs and edge of the pilot was not shown, but was 
said to be short. One Berger, who had spotted the engine, came down to as- 
slst in the opération by placing his hands on Landon's hipa and pushing. The 
Opération of turnlng was usually performed by four men--three at the pilot 
end. 

Platntiff chargea négligence, in that défendant failed to afford safe ma- 
chlnery and appliances with which Ponn was required to work, and a safe 
place wherein to work, and in fàlling to provide a proper and sufflcient turn- 
table for the use to which it was put on that night, and for a long time prlor 
thoreto; in that the table was .unsultable fot the use of locomotives of im- 
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proved type, such as the two locomotives referred to were; In that the levers 
and handbars ^ere maintained in dangerous proxlmlty to the traeks on the 
table, which was known to the défendant ; In that no platform or path around 
the plt In whIch the turntable stood was provided, so that the surface of the 
rails would not Project above the ground; In that no good, or sufflclent, or 
any, means of lighting up the turntable was provided, and in that no suffi- 
cient number of hands was employed or additlonal arms or handbars were 
provided for the use of additlonal men. 

For Its défense the défendant alleged that Ponn had full knowledge of 
the conditions surroundlng his work, includlng the fact that the pilot of large 
locorùotives extended beyond the table and of ail of the dangers connected 
wlth his employment, and, with such knowledge, assumed the risk of injury; 
and, further, that his injury was due to his own négligence. 

The case being submitted to the Jury, a verdict of $4,000 for plaintiff was 
returned. 

At the conclusion of the testimony défendant moved for a directed verdict 
on the ground that plalntifE was shown to bave assumed the risk and to hâve 
been guilty of contributory négligence. The motion was overruled. Défend- 
ant moved for a new trial on the grounds that the motion for a directed ver- 
dict should bave been granted; that the verdict was contrary to law and 
against the weight of the évidence ; that it was excessive ; and that the court 
erred in admitting certain évidence which is consldered In détail in the opin- 
ion. The motion was overruled. The assignments of error involve the ques- 
tions ralsed on thèse motions, the acts of the court In refusing to charge the 
jury in certain respects requested by counsel for défendant, and In charging 
the jury In certain other respects. AU of the matters complained of are dis- 
posed of in the opinion. 

Franl^ Lewis (W. O. Johnson and Doyle & Lewis, on the brief), for 
plaintiff in error. 

H. N. Quigley (Mouser & Moloney, on the brief), for défendant in 
error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

HOLLISTER, District Judge (after stating the facts as above). 
[1] When it appeared in évidence that the turntable was of insuffi- 
cient size to accommodate the longer and heavier engines of the kind 
which once each night was turned on it, that it was more diiïicult to 
balance such an engine, that the pilot of such an engine projected 
about five feet beyond the rim of the table, that turning the table the 
"right" way with such ah engine on it was attended with great diffi- 
culty, if it could be turned at ail, and that it was the practiçe, in which 
the foreman sometimes participated, to turn such an engine the 
"wrong" way — the jury were justified in reaching the conclusion that 
the turntable could not properly do the work required of it when such 
engines were turned, that turning it the "wrong" way necessarily ex- 
posed the employés operating the table to some danger f rom the pilot 
following them, and hence the appliances for the service required of 
the décèdent were unsuitable, inadéquate, and insufficient, of ail of 
which the employer had knowledge. The trial judge was of the same 
opinion when he in overruling the motion for a new trial held that the 
verdict, necessarily involving the question of defendant's négligence 
was not against the weight of the évidence. Whether to grant or deny 
such a motion is within thç discrétion of the trial judge and is not 
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ordinarily reviewable hère. Authorities to the point are referred to 
hereinafter in another connection. 

Starting, then, with the established négligence of the défendant, we 
take up the questions presented to the trial judge by defendant's mo- 
tion for a directed verdict at the close of ail the testimony, and, on 
the motion for a new trial, whether under the f acts the décèdent must 
be held to hâve assumed the risk of his employment, and (or) to hâve 
been guilty of contributory négligence as a matter of law. 

[2] Upon considering the motion for a directed verdict the trial 
judge did not weigh the évidence, but determined whether there was 
any évidence which, if believed by the jury, would négative the defend- 
ant's claim. It has been decided by this court that such a motion must 
be overruled when the testimony offered by plaintiff, if believed, sup- 
ports the pétition. Big Brushy Coal & Coke Co. v. Williams, 176 Ked. 
529, 99 C. C. A. 102, where the authorities are noted at length by 
Judge Warrington. The same reason must hold good when there is 
évidence against defendant's claims of assumption of risk and con- 
tributory négligence. Therefore, when the trial judge overruled the 
motion, it was on the theory that there was at least some évidence in- 
consistent with the defendant's contentions. 

In overruling the motion he said : 

"It seems to me that Is a question of fact whether by virtue of the extent 
of hls employment and his years and expérience he did know and appreciate 
the dangers of It. If he did, he cannot recover, but It strikes me under ail 
the testimony In the case there is a question of fact to présent as to whether 
he did know and appreciate the dangers of the position, so I think the case 
must go to the jury." 

He was not then concerned with the weight of the évidence on thèse 
points. When, however, he came to consider the motion for a new trial 
on its various grounds, including the alleged error in his overruling 
defendant's motion for a directed verdict, his duties required him to 
weigh the évidence for the purpose of ascertaining if there was any 
évidence which would warrant a verdict, and his conclusion, involv- 
ing a matter of discrétion, is not ordinarily reviewable on error. Big 
Brushy Coal & Coke Co. v. Williams, supra. 

Thèse rules would ordinarily preclude any considération of the évi- 
dence on review. But it is defendant's earnest contention that the un- 
disputed évidence shows an assumption by the décèdent of the risks of 
his employment and shows his contributory négligence, and that there 
is no évidence tending to show the contrary. If défendant is right, 
then there was no évidence to be weighed and the questions involve 
considérations purely of law. 

The subjects of assumption of risk and contributory négligence are 
much confused in many of the décisions. They are entirely -distinct. 
One has to do with contract, and the other rests in tort. "Assumption 
of risk," says Judge Taft, "is a term of the contract of employment, 
express or implied from the circumstances of the employment, by 
which the servant agrées that dangers of injury obviously, incident to 
the discharge of the servant's duty shall be at the servant's risk." 
Narramore v. Cleveland, C, C. & St. L. Ry. Co., 96 Fed. 298, 301, 37 
C. C. A. 499, 501 (48 L. R. A. 68). 
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' Judgé Sanbôrn, dealing with the same subjects and the distinction 
between them, says : 

"Asstimptlon of risk Is the yoluntary contract of an ordlnarlly prudent 
servant to take thô chances of the known or obvious dangers of his employ- 
ment, and to relleve his master of liablllty therefor. Contributory négligence 
Is the casuàl action or omission of the servant without ordlnary care of the 
conséquences." St. Louis Cordage Co. v. Miller, 126 Fed. 495, 502, 61 C. C. 
A. 4t7, 484 (68 C C. A. 551). 

Looking for guidance to the latest définitions of thèse subjects, as 
given by the Suprême Court, we find from the pen of Mr. Justice Day 
in Schlemrner v. Buffalo, etc., Ry. Co., 220 U. S. 590, .S96, 31 Sup. 
Ct. 561, 563 (55 L. Ed. 596), the following: 

"In the absence of * * * such obvious dangers that no ordinarily pru- 
dent person would incyr them, an employé is held to assume the risk of the 
ordinary dangers of the occupation Into which he Is about to enter, and also 
those rlsks and dangers whIch are known or are so plainly observable that 
the employé may be presumed to know of them, and, if he continues in the 
master's employ without objection, he takes upon hlmself the risk of injury 
from such defects. Choctaw, etc., R. Co. v. McDade, 191 U. S. 64, 67, 68 [24 
Sup. Ct. 24, 48 L. Ed. 96], and former cases in thls court therein clted. Con- 
tributory négligence, on the other hand, is the omission of the employé to 
use those précautions for his own'safety which ordlnary prudence requires." 

Treating the subject of assumption of risk separately, inquiry is di- 
rected to the ordinary dangers of the occupation the boy Ponn en- 
tered. The accident happened at 2 :30 o'clock in the morning. It does 
not appear at what hour the large engine was turned each night. It 
is à f air presumption that it wa;s at thé same, or about the same hour, 
each night, Ordinarily no danger attended the opération of turning 
enginesv It was orily when the long heavy engine came along, once 
each night, that any danger was présent. Ponn entered an employ- 
ment in which he apparently was exposed to no danger at ail. When 
danger arose in the course of his employment, he as a matter of con- 
tract assumed the risk if he knew it, or if it was so plainly observable 
that he would be presumed to know of it. Every one might agrée 
that Ponn knew of the defect in the tumtable which required the turn- 
ing of the long heavy engines the "wrong" way, but it is not so clear 
that he fenew of the risks of the opération, or that they were plainly 
observable tO him. "There is a distinction," says Judge Lurton, "be- 
tween knowfedge of defects * * * and knowledge of the risks re- 
sulting from such defects." National Steel Co. v. Hore, 155 Fed. 62, 
65, 83 Ce. A. 578,581. 

[3] The only.klnd of knowledge which on the ground of assump^ 
tion of risk will bar a recovery is actual knowledge. Tex. & Pac. R. 
Co. V. Swearingen, 1^6 U. S. 51, 25 Sup; Ct. 164, 49 L. Ed. 382. 

There was no direct évidence on the subject of Ponn's actual knowl- 
edge.' Hence the given physical facts, the âge of the boy, the extent 
of his expérience, the time of night, the infrequency of opération, are 
àll dTcumstahêès bearing oh the ultimate fact of the extent of his 
khpwledge. /' ' ...'.: 

[4] The impression made by the testimony and the inferences to 
be drawn therefrom iitipels us to assert with sOme certainty that the 
question of the extent of his knowledge is ohe tipon which fair-minded 
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men might dififer. The test oi the propriety of submitting the question 
to the jury is whether reasonable men would differ in the conclusion 
to be drawn from the évidence. If a verdict againstthe claim of as- 
sumption of risk could reasonably be found by the jury in the honest 
discharge of their duty, the question must be submitted to them. 
Pressed Steel Car Co. v. Weisser, 180 Fed. 663, 103 C. C. A. 629. 
Unless the assumption of risk is so plainly évident as to require the 
jury to be instructed to find against the plaintiff, the question is prop- 
erly left to their détermination. Choctaw, etc., R. Co. v. McDade, 191 
U. S. 64, 68, 69, 24 Sup. Ct. 24, 48 L. Ed. 96; Pennsylvania R. Co. 
v. Jones, 123 Fed. 753, 59 C. C. A. 87. 

In the charge to the jury the trial judge said: 

"The deeeased as an employé of the railroad company assumed the risks 
of bis employment which were known and appreclated by him." 

He expressed himself the same way in giving his reasons for over- 
ruling the motion for a directed verdict. 

The word "appreciated" in this connection does not mean more than 
actual knowledge. It does not mean less than that. It is frequently 
used in the décisions as the trial judge used it. In Crawford v. Amer- 
ican Steel, etc., Co., 123 Fed. 275, 280, 59 C. C. A. 293, 298, Judge 
Wallace says: 

"He [the employé] Is presumed to hâve known and appreciated ail such 
rlsks as were open and obvions to ordinary appréhension." 

It is said in Mundle v. Hill Mfg. Co., 86 Me. 400, 405, 30 Atl. 
16, 18: 

"One does not voluntarily assume a risk, wlthln the meanlng of the ruie 
that debars a recovery, when he merely knows there Is some danger, with- 
out appreclatlng the danger. * * * If he comprehends the nature and 
the degree of the danger, and voluntarily takes his chance, he must abide 
the conseqtuences. * * • " 

The question was properly submitted to the jury. 

There is little difficulty in disposing of the defendant's complaint 
of the way the trial court dealt with the'subject of contributory nég- 
ligence. Mr. Justice Day's définition is but a restatement of the rule 
of practically universal adoption in the courts of the United States and 
in the state courts. 

The fact of négligence is not usually to be established by direct 
proof, but from inferences arising from the facts. McGhee v. Camp- 
bell, 101 Fed. 937, 940, 42 C. C. A. 94. Given the facts surrounding 
Ponn, his âge, his expérience, or want of it, the time the accident hap- 
pened, the condition of light or darkness, his knowledge of the physi- 
cal facts and their relation to each other, the infrequency of the opéra- 
tion, the extent of his appréciation of danger, the fact that men older 
and of more expérience than he were associated with him in the opéra- 
tion, the question arises whether reasonable men, when considering 
Ponn's conduct, might difïer in the inferences to be drawn from the 
facts prôved. 

[5] We are not prepared to say that there would be, among such 
men, an unanimity of opinion that Ponn was guilty of contributory 
négligence. If thei'e is uncertainty, it is immaterial whether it arises 
191 F.— 44 



690 191 FEDERAL RBPOETEK 

from conflict in the testimony, or because différent inferences from 
undisputed facts might be drawn by reasonable men in the honest dis- 
charge of their duties. But, 'if uncertainty (in some of the cases 
"doubt") exists, the case must go to the jury. Dunlap v. Railroad 
Co., 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed. 1058 ; Washington, etc., 
R. R. Co. V. McDade, 135 U. S. 555, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; 
Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. 
Ed. 485 ; Tex. & Pac. Ry. Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905, 36 L. Ed. 829; Northern Pac. R. Co. v. Egeland, 163 U. S. 93, 
16 Sup. Ct. 975, 41 L. Ed. 82 ; McDermott v. Severe, 202 U. S. 601, 
604, 26 Sup. Ct. 709, 50 L. Ed. 1162; Steamship Co. v. United States, 
205 U. S. 187, 190, 191, 27 Sup. Ct. 480, 51 L. Ed. 764; McGhee v. 
Campbell, 101. Fed. 937, 42 C. C. A. 94; Hocking v. Hamilton, 122 
Fed. 417, 59 C. C. A. 43 ; Haynie v. Tennessee Coal, etc., Co., 175 
Fed. 55, 99 C. C. A. 71 ; Winters v. B. & O. R. R. Ce, 177 Fed. 44, 
100 C. C. A. 462. 

"It is well settled," says Mr. Justice Brewer, "that, where there is 
uncertainty as to the existence of either négligence or contributory 
négligence, the question is not one of law, but of fact, and to be settled 
by a jury; and this whether the uncertainty arises from a conflict in 
the testimony, or because, the facts being undisputed, fair-minded men 
will honestly draw différent conclusions from them." Richmond, etc., 
R. Co. V. Powers, 149 U. S. 43, 45, 13 Sup. Ct. 748, 749 (37 L. Ed. 
642). 

From thèse considérations it is clear the trial judge had no choice 
but to overrule the motion for a directed verdict, both as to assumption 
of risk and contributory négligence. We are not required to décide 
whether the verdict was against the w^eight of the évidence on thèse 
subjects or not, for, having found that there was évidence properly sub- 
mitted to the jury and that the trial judge, after weighing the évidence, 
and in considering the motion for a new trial, in the exercise of his 
discrétion, overruled it, this court is bound by his décision. 

In defendant's behalf numerous cases are cited to the point that 
when an employé has the choice of two ways of doing his work, one 
safe and the other dangerous, it is his duty to sélect the safe way. 
This could only apply to this case on the theory that as a matter of 
law the court must say it was Ponn's duty to sélect in his work the 
lever opposite the pilot end of the engine. It does not appear that the 
engine could be moved either the "right" way or the "wrong" way, 
with only two men at each lever. It does not appear that Ponn had 
any choice between thèse two ways, if the engine was to be turned 
at ail. 

Aside from this, however, and appreciating the fact that he could 
not hâve been injured if he had worked on the opposite lever, the ques- 
tion was still for the jury whether or not under ail the facts he con- 
ducted himself with due regard for his own safety. 

Défendant assigns as error the admission of évidence of a similar 
accident eight or nine years before. This évidence was admitted as 
tending to show the existence of a condition known to the défendant 
and the danger known to it. Défendant does not claim its inadmissi- 



CHICAGO & E. B. 00. V. PONN 691 

bility for thèse purposes, but because there was no évidence showing 
that it was the same turntable, and in substantially the same condition. 
There was évidence tending to show both facts. Aldrich, the man who 
testified concerning his own injury at that time, said he was hurt while 
working on and about the turntable, that it was the same turntable, 
and that "this table was in substantially the same condition" during 
ail of the time he had known it, a period dating before his own acci- 
dent and up to and including the night Ponn was injured. He re- 
ported the accident to defendant's foreman. Counsel was at liberty 
both to cross-examine and to introduce évidence in contradiction or ex- 
planation of Aldrich's testimony, but did not see fit to do so. De- 
fendant has no cause to complain. 

[6] The évidence tending to show a custom or practice on the part 
of the employés, sometimes participated in by the foreman, to turn 
the engine the "wrong" way, was clearly admissible for the purpose 
of showing the fact of the defect in the opération of the table, the 
knowledge of it by défendant, both alleged in détail in the pétition, 
and as reflecting upon the conduct of a boy Ponn's âge, when influ- 
enced, as the jury might détermine, by the example of older and more 
experienced employés in the same service. 

[7] There was no error in permitting the administratrix, Ponn's 
sister, to testify to the amount of wages he was capable of earning. 
Her answer was that the amount was about $1.50 to $2 a day, and was 
the only direct évidence on the subject of damages. The ultimate 
fact to be found by the jury was what sum of money (within the stat- 
utory limit) would compensate the beneficiaries for the loss they had 
sustained by Ponn's death. His earning power or capacity to earn 
money was an élément bearing directly upon the ultimate fact, because 
it had probative force. The sister to whom Ponn paid ail his wages 
was certainly qualified to testify as to his earning power. However, 
counsel for défendant did not cross-examine on the subject, and, al- 
though défendant knew better than any one else could possibly know 
how much it was paying Ponn, it failed to offer any testimony on the 
subject. Under thèse circumstances, défendant cannot successfully 
claim prejudicial error. 

[8] The assignment of error that the verdict was excessive does not 
présent a matter to which this court càn give considération. The ques- 
tion of the amount of damages was tried by the jury, and, on motion 
for a new trial, the verdict was held not to be excessive. This fact is 
not re-examinable in the appellate courts of the United States. Par- 
sons v. Bedford, 3 Pet. 433, 448, 449, 7 L. Ed. 732 ; Railroad Co. v. 
Fraloff, 100 U. S. 24, 31, 25 L. Ed. 531 ; ^tna Life Ins. Co. v. Ward, 
140 U. S. 76, 91, 11 Sup. Ct. 720, 35 L. Ed. 371; Lincoln v. Power, 
151 U. S. 436, 438, 14 Sup. Ct. 387, 38 L. Ed. 224; N. Y., etc., R. 
R. Co. v. Winter, 143 U. S. 60, 75, 12 Sup. Ct. 356, 36 L. Ed. 71 ; 
Shauer v. Alterton, 151 U. S. 607, 626, 14 Sup. Ct. 442, 38 L. Ed. 
286; Davidson S. S. Co. v. United States, 205 U. S. 187, 192, 27 Sup. 
Ct. 480, 51 L. Ed. 764; Hereijcia v. Guzman, 219 U. S. 44, 45, 31 
Sup. Ct. 135, 55 L. Ed. 81 ; Graves v. Sanders, 125 Fed. 690, 693, 
60 C. C. A. 422 ; Illinois, etc., R. Co. v. Davies, 146 Fed. 247 248, 
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76 G. G. A. 613 ; Mutual, etc., Co. v. Heidel, 161 Fed. 535, 538, 88 
G. G. A. 477. 

[9] Further error is assigned to the admission of évidence of the 
substitution after the accident of a new turntablé sufKciently long to 
accômmodate ail of defendant's engines. Such évidence is not admis- 
sible to prove négligence. Columbia, etc., R. R. Co. v. Hawthorne, 
144 U. S. 202, 12 Sup. Ct. 591, 36 L. Ed. 405. In that case Mr. Jus- 
tice Gray quotes the reasons for rejecting such évidence given by 
Judge- Mitchell in Morse v. Minneapolis, etc., Ry. Co., 30 Minn. 465, 
468, 16 N. W. 358, 359. It is there said : 

"A peraon may hâve exerclsed ail the care which the law required, and yet, 
in the light of hls new expérience, after an unexpected accident bas occurred, 
and as a measure of extrême caution, he may adopt addltlonal safeguards. 
The more careful a person Is, the more Ukely he would he to do so, and it 
would seem unjust that he could not do so wlthout being Uable to hâve such 
acts construed as an admission of prior négligence. We thlnk such a rule 
puts an unfair interprétation upon human conduct, and virtually holds out 
an Induoement for continued négligence." 

But thèse reasons were not absent from the mind of the learned 
judge who tried the case below. It is true he permitted the évidence 
to go to the jury, but, when he came to charge the jury, he said: 

"Evidence bas heen introduced to the efCect that this tumtable has been 
supplanted by a longer table since this accident. That évidence should not 
be consîdered by you as an admission by the défendant that it was négligent 
in the use of this table as applied to this case. It is shown by the undisputed 
practice that a table fully as long as the englne is easier to operate and more 
désirable; but the évidence was properly admitted for other pnrposes, and, 
as I say, should not be taken as an admission of négligence in the opération 
of the table at the tlme the décèdent was operatlng it." 

From such of the proceedings below as the record on error now dis- 
closes, it does not appear for what other purpose the évidence v*ras 
offered than in the attempt thereby to show defendant's négligence by 
such admission as might be implied, from the substitution of the new 
tumtable. No injury, however, has resulted to the défendant by the 
introduction of the testimony for the reason that the jury were ex- 
pressly instructed not to consider it in its relation to the subject of 
négligence. Hence the apparent error was not in any way prejudicial 
to the défendant. Ghoctaw, etc., R. R. Co. v. McDade, 191 U. S. 64, 
69, 24 Sup. Ct. 24, 48 h. Ed. 96. 

No error being found, the judgment of the Circuit Court will be 
affirmed, with costs. 



POBTLAND GOLD MINING CO. v. DUKE. 

(Circuit Court of Appeals, Eighth Circuit November 21, 1911.) 

No. 2,510, 

1. EVIDENCB (i 383*) — LEGISLATIVE PeOCEBDINGSt-PUBLISHED JOURNAtS— ' 
COLOBADO STATUTE. 

Sèss. Laws Colo. 1899, p. 240, in providlng that the original journals 
Of the Senate and House of Représentatives shall Be (ieposited with tho 
Secretary of State, and that copies thereof shall be publlshed, whjch 

•For otbèr cases see same tbplc & § nvmbeb in Dec. & Am. Digs. i!)07 to dàt«, & Eep'r Indexes 
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"shall be taken and held as prima facie évidence of the original rec- 
ords," carries an implication that sueh publlshed journals are not con- 
clusive évidence, and that the presumption of their accuracy may be 
overcome by any other compétent and satisfactory proof. 

[Ed. Note. — For other cases, see Evidence, Cent. Dlg. §§ 1661» 1662; 
Dec. Dig. § 383.*] 

2. Evidence (§ 387*)— Pabol Evidence to Ooktbadict Wbiting— Législa- 

tive JOUBNAL. 

Paroi évidence Is not admissible to alter or contradiet the record of a 
législative body as actually made in its journal. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 1699; Dec. 
Dlg. § 387.*] 

3. Statuies (§ 58*) — Validitt of, Enactment— Judicial Authobitt and 

DUTY TO DETEEMINE. 

Whether a purported public statute became a law in the manner pre- 
scribed by the Constitution of the state is a Judicial question, to be deter- 
mined by the court, and arises wUeneyer the act is drawn in question, 
whether made an issue by pleading or not. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 53, 54; Dec. 
Dlg. § 58.*] 

4. Statutes (§ 60*) — Deteemination of Validitt of Bnactmbnt— Evidence . 

Where it became necessary for a court to détermine whether or not 
a purported statute was legally enacted, and the journal of one of the 
houses failed to show that a constitutional provision requiring the final 
vote to be taken by ayes and noes and the names of those votlng to be 
entered had been complied wlth, It was compétent for the court to con- 
sider paroi évidence that, as origlnally written, the journal showed a fuU 
compliance with such requirement, but that the page contalning such 
record had been abstracted after the Législature adjourned, and to give 
effect to such record, when found and satisfactorily identlfled. 

[Ed. Note. — For other cases, see Statutes, Cent. Dlg. § 55; Dec. Dlg. 
§ 60.*] 

5. Statutes (§ 37*) — Joubnals— Dtaposii with Seceetaet or State. 

Under Const. Colo. art. 4, § 11, which provides that "every blll passed 
by the General Assembly shall, before it becomes a law, be presented to 
the Governor. If, he approves he shall slgn it, and thereupon it shall 
become a law" — it is not essential to the taking efCect of an act that the 
journals of the two houses, showing that It was passed' in compliance 
with the constitutional requlrements, must hâve been deposited in the 
office of the Secretary of State, which by another provision is required to 
be done wlthin 10 days after the Législature adjourns. 

[Ëd. Note.— For other cases, see Statutes, Dec. Dig. § 37.*] 

6. Statutes (§ 11*) — Validitt op Enactment— Colorado Fellow Servant 

Act. 

Sess. Laws Colo. 1901, p. 161, abrogating the fellow-servant rule of 
the eommpn law, was eonstitutionally enacted, and is a valid law of the 
State. 

[Ed. Note. — ^For other cases, see Statutes, Dec. Dig. § 11.*] 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

Action at law by Andrew Duke against the Portland Gold Mining 
Company. Judgment for plaintiflf, and défendant brings error. On 
rehearing. Reversed. 

"for other cases see same topic & S ndubeh in Dec, & Am. DIgs. 1907 to date, & Rep'r Indexes 
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Charles W. Waterman (Joël F. Vaile and Henry McAUister, Jr., 
on the brief), for plaintifï in error. 

James A. Orr (Louis W. Cunningham, C. M. Hawkins, and H. M. 
Mason, on the brief), for défendant in error. 

Before ADAM S and SMITH, Circuit Judges, and REED, District 
Judge. 

ADAM S, Circuit Judge. Thîs was an action by a servant to re- 
cover damages from the master for personal injuries alleged to hâve 
been sustained by him as a resuit of the master's négligence. The 
case has been hère before, and is reported in 90 C. C. A. 166, 164 
Fed. 180, to which référence may be made for a more extended state- 
ment. 

The plainLlff then contended that the évidence wras sufficient to war- 
rant a recovery on common-law principles, without resort to the re- 
médiai provisions of the statute of Colorado (known as the fellow serv- 
ant act) approved March 28, 1901 (Sess. Laws 1901, p. 161), where- 
by the common-law rule exonerating a master from liability for in- 
juries sustained by a servant occasioned by the négligence of a fellow 
servant was abolished, and also contended that, if the injurions act 
turned out to be the négligent act of a fellow servant, the défendant 
was liable under that statute also. We then concluded that plaintiff 
was wrong in his first contention; in other words, that the proof did 
not warrant recovery at common law, saying: 

"This statement [referring to what preceded] makes It plain that the only 
négligence shown was that of the plalntlff's fellow servants. • * * So 
we are brought to the question whether the common-law rule had been abro- 
gated in Colorado." 

The défendant contended that because the published journal of the 
Senate, to which the court's attention was called, did not disclose that, 
on the final passage of the act of 1901, the vote was taken by ayes 
and noes, or that the names of those voting were entered on the jour- 
nal, the act as printed in the Session Laws for that year did not be- 
come a law of the state. Attention was called to section 22, art. 5, 
of the Constitution of Colorado, which ordains as foUows: 

"And no blll shall become a law except by a vote of a majority of ail the 
members elected to each house, nor unless on its final passage the vote be 
taken hy ayes and noes, and the names of those voting be entered on the 
journal." 

We held that, in the absence of any showing to the contrary, the 
Senate Journal, which was prima facie évidence of the original rec- 
ords (Sess. Laws Colo. 1899, p. 240), disclosed a failure to pass the 
act in question according to the requirement of the Constitution, and 
that it did not appear to be a law of the state, and therefore that un- 
der neither of the plaintiff's théories could he recover. 

Soon after the case of Kyner v. Portland Gold Min. Co., 106 C. 
C. A. 245, 184 Fed. 43, grounded on the same supposed act of 1901, 
came on to be heard in this court, and, représentations being made 
to us that the constitutional requirement respecting the entry of the 
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vote upon its final passage was in fact fully observed by the Senate, 
we, for the purpose of enlightening ourselves upon a matter of which 
we were required to take judicial cognizance, appointed of our own 
motion a commissioner to take the évidence of what actually occurred 
in the passage of the act. He took and returned into court ail avail- 
able évidence on the subject; and, while that proceeding was going 
on, a motion for rehearing was made in this case, in which we were 
asked to again consider the question of the constitutionality of the 
act of 1901 in the light of such information as we might secure from 
the report of the commissioner so appointed or from other sources. 
Whereupon the f ollowing order was made : 

"This cause came on thls day to be heard upon the question presented by 
the pétition of défendant in error for a rehearing, and reserved for further 
considération by this court, by the order entered herein on the 2d day of 
Deeember, A. D. 1908. On considération whereof, it Is now hère ordered by 
this court that a rehearing be, and is hereby, granted upon the question that 
the court. In passing upon the existence and validity of the purported act of 
March 28, 1901 (Sess. Laws Colo. 1901, c. 67, p. 161), should hâve talvcn ju- 
dicial notice of matters other than the published législative journals of 1901, 
and upon ail questions in the case whose décisions may become necessary 
If such act be held to be a law, and upon no other questions." 

Upon this order it is conceived the only matters open for our prés- 
ent considération are thèse : Could the court, in passing upon the 
existence and validity of the act of 1901, take judicial knowledge of 
anything else than the published législative journals of the Assembly 
of 1901. If so, and if the act be determined to be lawful, what ef- 
fect should be given to it in the présent case? 

[1] It was determined by our former judgment, f ollowing that of 
the Suprême Court of Colorado in the case of Rio Grande S. Co. v. 
Catlin, 40 Colo. 450, 94 Pac. 323, that the constitutional provision 
that "no bill shall become a law * * * unless on its final passage 
the vote be taken by ayes and noes, and the names of those voting 
be entered on the journal" was mandatory, and that unless its pro- 
visions were observed the attempted enactment failed to become a 
law. But we did not hold that the only possible proof of conformity 
to the constitutional requirement was the journal as published by the 
Secretary of State. The law of the state (Sess. Laws 1899, p. 240) 
required the original journals of the Senate and House of Représen- 
tatives, with copies thereof, to be deposited with the Secretary of 
State within 10 days after adjournment of the Législature and 500 
copies of the journals of each house to be published as soon as 
practicable thereafter, and provided that the journals so published 
"shall be taken and held as prima facie évidence of the original rec- 
ords" (page 241). This provision seems to carry a necessary impli- 
cation that the published journals are prima facie évidence only of 
the records as made, and accordingly that the presumption of their 
accuracy may be overcome by any other compétent and satisfactory 
proof. 

[2] We quite agrée with the learned counsel for the mining com- 
pany that paroi évidence is not admissible to alter or contradict the 
record of a législative body as actually made in its journal — in other 
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words, that, if the journal contains the statement of a fact with re- 
spect to législative proceedings, it is incompétent to prove aliunde that 
such statement is false. The validity of législation cannot be made 
subject to such precarious and uncertain tests. It niust stand or fall 
by the record as actually made. Indeed, we might go further, and 
agrée with leamed counsel that silence in a législative journal rela- 
tive to a matter required to appear upon its face cannot be explained, 
or its fatal conséquences overcome, by paroi testimony. The record 
as actually made must control. But thèse contentions are wide of 
the mark in this case. The question hère is : What did the Senate 
Journal as actually made disclose? not what it appeared to disclose 
or not to disclose after adjournment of the Législature, or after the 
journal came to the hands of the Secretary of State, or after the 
same was published by that functionary. Proof of what subsequently 
appeared in it may under some circumstances be évidence of what 
the original entry was, so far, and so far, only, however, as it tends 
to elucidate what entry was actually and finally made by authority 
of the législative body. 

[3] Did this bill become a law in the manner prescribed by the 
Constitution of the state? Whether it did or not is a judicial ques- 
tion, to be determined by the court, and arises whenever the act is 
drawn in question, whether made an issue by pleading or not. Port- 
land Gold Min. Co. v. Dtike, supra ; Town of South Ottawa v. Per- 
kins, 94 U. S. 260, 24 L. Ed. 154; Post v. Supervisors, 105 U. S. 
667, 26 L. Ed. 1204; Jones v. United States, 137 U. S. 202, 214, 21.6, 
11 Sup. et. 80, 34 L. Ed. 691. 

"Whenever a question arises In a court of law, elther of the existence of 
a statute, of the tlme when a statute took effect, or of tUe précise terms of 
a statute, the judges, who are called upon to décide it, hâve a right to resort 
to any sources of information whleh, in its nature, is capable of conveying 
to the judicial mlnd a clear and satisfactory answer to such question, al- 
ways seeking flrst for that whlch In its nature Is most approprlate, unless 
the positive law has enacted a différent rule." Gardher v. The Collector, 6 
Wall. 499, 511, 18 L. Ed. 890; South Ottawa v. Perkins, supra. . 

"In the ascertalnment of any facts of whlch they are bound to take Ju- 
dicial notice, as In the décision of matters of law which It Is their office to 
know, the judges may refresh thelr memory and inform their consciei;ce 
from such sources as they deem most trustworthy." Jones v. United States, 
supra. 

In view of the law thus declared, we are ât Uberty to resort to the 
report made by the commissioner appointed in the Kyner Case for 
the enlightenment of our judicial understanding on the question 
whether the act of 1901 became and is a law of the state. 

[4] The facts so brought to our attention make it very clear, and 
we so find, that the requirement of the Constitution of the state was 
observed with scrupulous fidelity in the passage of that act. A sheet, 
containing a record of a roll call on the bill in question, the vote taken 
by ayes and noes on it, and the names of those so voting entered there- 
on, undoubtedly was incorporated in and formed a page of the Sen- 
ate Journal of February 4, 1901, the thirty-fourth législative day of 
the session, as originally made. This page remained in the journal 
from the date of its entry until after the final adjournment of the 
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Senate. That it was afterwards abstracted from its proper place in 
the journal appears conclusively from the fact that it was once there 
and afterwards was found elsewhere. There is also a strong proba- 
bility that the original sheet showing the roU call, which was after- 
wards found and identified, had been so abstracted, arising frorn the 
appearance of the sheet itself and the original journal. The slit or 
tear in the upper edge of the sheet corresponds exactly with the lo- 
cation of the thread which temporarily bound ail the sheets constitut- 
ing the journal together. This, with the identity and continuity of 
the subject-matter of the two, strongly corroborâtes the conclusion 
reached from the oral testimony to which we hâve had access, and 
with it ail, leads to the inévitable conclusion that the act was consti- 
tutionally passed and that an attempt was made to defeat its opéra- 
tion by mutilation of the record. 

[5] We perceive no warrant for the contention of defendapt's 
counsel that, before a bill duly passed by the two branches of the 
Législature can become a law, the journals of the houses showing 
compliance with the constitutional requirements must hâve been de- 
posited in the office of the Secretary of State. The Constitution of 
the State does not so ordain. On the contrary, it provides (article 4, 
§ 11) that: 

"Every blll passed by the General Assembly shall, before it becomes a law, 
be presented to the Governor. If he approve he shall sign It, and thereupon 
it shall become a law. • * * " 

The act of 1901 appears to hâve been approved and signed by the 
Governor on March 28, 1901, three days before the Assembly ad- 
journed, and necessarily before the original journals were required to 
be or could be deposited with the Secretary of State. 

[8] The "journal" of the Constitution is the record made by the 
législative body of its own proceedings. This record becomes "the 
journal," when finally made by the proper officer or officers, without 
any regard to the time when it is delivered to the Secretary of State 
for printing or custody. It is immaterial to our présent inquiry by 
whom or for what purpose this record was abstracted. Our duty ends 
when we find, as we do, that the act in question was duly and con- 
stitutionally enacted and is a law of the state of Colorado. Having 
reached the conclusion just stated, it is unnecessary to consider the 
effect of the confirmatory resolution of 1902, which received the at- 
tention of the Suprême Court of Colorado in the Catlin Case, supra. 

According to the order granting a new trial, we are now required 
to pass upon any other question in the case necessarily to be deter- 
mined in view of the fact that the act in question became a law. 

It is contended by learned counsel for thé défendant that even if 
the act of 1901 is a law of the state, and subjects a master to liability 
to the servant for négligent acts of his fellow servant, the complàint 
in this case fails to state a cause of action coming within that law. 
The law reads thus : 

"Be it enacted by the General Assembly of the state c£ Colorado: 
"Section 1. That every corporation, company or individual who may em- 
ploy agents, servants or employés, such agents, servants or employés belng 
in the exercise of due care, shall be liable to respond in damages for injuries 
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or death sustalned by any such agent, employé or servant, resulting from tbe 
carelessness, omission of duty or négligence of such employer, or wlilch niay 
Jiare resulted from carelessness, omission of duty or négligence of any other 
agent, servant or employé of the said employer, in the same manner and to 
the same extent as If the carelessness, omission of duty or négligence caus- 
ing the injury or death was that of the employer." 

It is contended that there should hâve been an allégation in the 
complaint that plaintiiï was "in the exercise of due care" when he 
received the injury, and that there should hâve been other allégations 
disçlosing clearly that plaintiff intended to plant his right of recov- 
ery upon the statute. On the other hand, it is contended that the 
requirement that plaintiff should hâve been "in the exercise of due 
care" only expresses the législative intent that the common-law dé- 
fense of contributory négligence should be preserved, and that the 
complaint in gênerai terms sufficiently discloses an intention to invoke 
the provisions of the statute. Thèse questions, in our opinion, are 
not open ones. They were foreclosed at the former hearing. Un- 
less the complaint was deemed sufficient to justify recovery for the 
négligent act of a fellow servant, there was no occasion for consider- 
îng or deciding the question whether the act of 1901, according to its 
appearance in the published journal of the Senate, became a law. 
Neither was there any occasion for a,, second considération of that 
question upon information which might be acquired from the report 
of the commissioner as ordered on the motion for rehearing. But we 
are not left to inferences alone on this question. Speaking by Van 
Devanter, Circuit Judge, now Circuit Justice, this court said in its 
former opinion: 

" * * * This conclusion renders It unnecessary to conslder other ques- 
tions dlscussed in the brlefs, namely, whether it was admissible for the plain- 
tiff to State Ms cause of action in a single count as to ground, it upon loth 
the common law and the statute — th<it is, upon the négligence of both the 
défendant and the plaintiff's fellow servants." 

The fair implication of this observation and the necessary logic of 
our former action is that two causes of action, one at common law 
and one under the statute, were blended in plaintiff's complaint in one 
and the same count; in other words, that the substance of a cause 
of action under the statute was stated, however inartificially it may 
hâve been done. Even if we felt at liberty to do so, we should be 
indisposed to take any différent view of that pleading. 

Although this is so, we cannot now satisfactorily dispose of the 
case on the merits. Even if the complaint stated a cause of action 
based on the négligence of a fellow servant, the case was not tried 
below on that theory. The charge of the court shows that the jury 
was not instructed on that issue at ail, and we are not prepared to 
say that the verdict would hâve been as it was if the proper instruc- 
tion had been given on each of the two théories of liability presented 
by the complaint. We think it better to let the order of reversai al- 
ready made stand, and to remand the cause to the Circuit Court, with 
directions to grant a new trial and to permit the plaintiff to amend 
his pétition, so as to ground his action definitely upon the act of 1901, 
if he so desires. 

It is so ordered. 
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CABLE CO. OF ALABAMA T. STEWART, 

(Circuit Court of Appeals, Fifth Circuit December 5, 1911.) 

No. 2,290. 

Sales (S 473*) — Conditionai, Sales— Validitt—Recoed Undeb Alabama 
Statute. 

Under Code Ala. 1907, § 3394, whlch provides that contracts for the 
conditionai sale of Personal property shall be void "against purchasers 
for a valuable considération, mortgagees and judgment credltors without 
notice thereof," unless In writlng and recorded as thereln prescribed, a 
wrltten contract for the conditionai sale of a piano, provlding tbat tltle 
shall reraain in tbe seller untU full payment of the purchase price "as 
evideneed by contract note of even date herewith," which is complète in 
itself, showlng the amount due thereon, tbe time of payment, and ail 
facts necessary to fuUy inform any ono investigating where the title is 
and the amount necessary to pay to effect the passing of title. If properly 
recorded is effective to render the condition valid as against ail thlrd 
persons, and it is unnecessary to also record the note, which con tains no 
provisions which malîe the contract essentially différent in légal efCect 
from that stated in the recorded instrument. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1377-1390; Dec. 
Dlg. § 473.* 

What eonstitutes a contract of conditionai sale, see note to Dunlop v. 
Mercer, 86 C. C. A. 448.] 

Pétition to Superintend and Revise a Decree of the District Court 
of the United States for the Northern District of Alabama. 

For opinion below, see In re Bazemore, 189 Fed. 236. 

In the matter of B. B. Bazemore, bankrupt. On pétition of the Ca- 
ble Company of Alabama to revise an order dismissing its pétition for 
réclamation of property. Reversed. 

Robert E. Smith, for petitioner. 
D. D. Trimble, for respondent. 

Before PARDEE and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The subject of controversy în this suit is 
a piano. It is claimed by the Cable Company, and it is also claimed 
by W. T. Stewart, as the trustée in bankruptcy of B. B. Bazemore. 
There is no dispute as to the facts, which are as follows : The Cable 
Company sold the piano to Bazemore by a written contract of condi- 
tionai sale in thèse words : 

"Boyles. Ala., 9-15, 1908. 
"State of Alabama, County of Jefferson. 

"This wltnesseth, that I hâve this day purchased of the Cable Company of 
Alabama, one Conover Piano, Style L. M., No. 104,614, with extras as fol- 
lows: Stool, bench, and scarf, for whlch I agrée to pay to its order the sum 
of !f500.00. Cash payment spécial service, Trade $50.00. Balance $450.00, as 
follows: $25.00 Oct. 15, 1908, then $15.00 on the 15th day of each montb 
therealter untll paid, with interest from date at the rate of 4 per cent, per 
annum, as evideneed by contract note of even date herewith. Title to sald 
property to remain in the Cable Company, Birmingham, Ala., or its assigns, 
untll said obligation is fully satlsfied. B. B. Bazemore. [L. S.] 

"Witness: E. G. Lawley." 

•ITor other cases see same topio & § numbee In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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The contract was proved, as shown by the following indorsement 
on it: 
"State of Alabama, County of Jeffierson. 

"Personaliy appeared before the underslgned notary publie B. G. Lawley, 
who after belng duly sworn, déposes and says that he saw B. B. Bazemore 
slgn, seal and dellver the withln agreement for the purposes hereln set forth, 
and that.he «ubscribed the saipe as witness. B. G. Lawley. 

"Sworn to and subscrlbed before me, thls 4th day of November, 1908. 

"3. WlUay, Notary Public." 

Thé contract was duly filed in the office of the probate judge of 
Jefïerson county, Ala., on November S, 1908, and was there recorded 
on November 23, 1908. The "contract note" referred to in the con- 
tract of sale was made on the same date, on a separate sheet of paper, 
and is as fôUows: 
"State of Âlabama, County of Jeffierson. 

"The Cable Company of Alabama, at Birmingham, Alabama, hâve this day 
agreed to sell to B. B. Bazemore, a certain piano described as follows: One 
Conover, Style L. M., No. 101,614, wlth extras as follows: âtool, bench and 
scarf, for the total prlce of flve hundred dollars ($500.00), on whlch B. B. 
Bazemore has this day pald — — - dollars, and in trade, viz.: Services ren- 
dered valued at $50.00. The balance of four hundred fifty dollars to be paid 
as follows: Twenty-flve dollars Oct. 15, 1908, then $15.00 on the 15th of each 
month thereafter until pald. Said balance to draw interest at four per cent, 
per annum from date. Said payments to be made at the Cable Piano Com- 
pany office, Birmingham, Ala., or to be forwarded by postal money order, 
draft, registerefl letter, or ezpress prepaid. 

"Tho said B. B. Bazemore agréés to Ireep said Instrument at his résidence, 
on Mfth Street In Boyles, to take good care of same and not to remove said 
instrument therefrom, nor to part wlth the possession thereof, wlthout the 
written consent of the Cable Company of Alabama, or Its asslgns, Indorsed 
on this agreement It is agreed that the title to and ownership of said in- 
strument shail remain In said the Cable Company of Alabama until the 
whole of the purchase money is paid. 

"In the event that any of the above payments shall not be made as they 
become due, the Cable Company of Alabama, or its agent or attorney, is 
hereby authorized to enter the premises where said instrument may be and 
remove the same without légal process, and in addition to the right pf the 
Cable Company of Alabama to enter the premises where said instrument in 
and remove the same wlthout légal process, it is agreed that said the Cable 
Company of Alabama, when any of the above payments become due and are 
not paid. If It chooses, may sue and recover Judgment on the whole debt, not- 
withstandlng some or ail of said payments may not bave ail become due, 
together wlth iO per cent, attorney's fées on said Indebtedness, and that this 
Judgment shall be a preferred debt and flrst lien on said instrument. It is 
further agreed that if said the Cable Company of Alabama, or its asslgns, 
shall exercise Its option to retake said instrument as above described, and 
rescind said contract, that ail payments made by said bargainee to said the 
Cable Cornpany of Alabama, or its asslgns, under this contract shall be 
treated as liquidated damages for the use of and damages to said instrument, 
and shall be retalned by said the Cable Company of Alabama, or its asslgns, 
as liquidated damages. The maker or makers hereof hereby waive ail rigbts 
to exemptions, as to real and Personal property, secured to same and famlly 
or familles, by the Constitution and laws of this or any other state and the 
United States, as against the payment of this debt. Loss in case of flre or 
accident to be borne by said bargainee. This contract is subject to the ap- 
proval of the Cable ComiKiny of Alabama. It is expressly agreed that the 
Cable Company of Alabama is not to be bound by any provisions other than 
those contained in thls contract. 

"Witness our hands and seals this 15th day of September, 1908. 

"Witness: E. G. Lawley." "B. B. Bazemore. 
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This "côntract riote" was neVer filed for record. 

The sale was made in Jeffersôn côunty, Ala., and the piano was 
immediately delivered by the Cable Company to the purchaser, Baze- 
more, and he has remained in possession of it ever since. Bazemore 
never paid for the piano. Several hundred dollars of the purchase 
price remains unpaid. 

Bazemore filed his voluntary pétition in bankruptcy March 11, 1911 ; 
his schedule showing that he was indebted to the Cable Company in 
the sum of $450. On that day he was adjudicated a bankrupt. On 
March 27th the Cable Company filed its pétition praying for an order 
requiring the bankrupt to surrender to it the piano. W. T. Stewart, 
having been appointed trustée of the bankrupt, resisted the pétition of 
the Cable Company, and, as trustée, claimed the piano. It does not 
appear that the bankrupt had any judgment creditors or creditors with 
liens. 

The case being submitted to the référée on the foregoing facts, he 
held that the title of the trustée was superior to that of the Cable 
Company and entered an order to that effect, dismissing the company's 
pétition. This order was confirmed by the District Court. The order 
of the District Court is assigned as error in the pétition of the Cable 
Company filed in this court praying for its revision and reversai. 

The two questions argued hère and considered by the court below 
are: (1) Does the amendment to the bankruptcy act (hereinafter 
quoted) vest in the trustée the right of a judgment creditor without no- 
tice to hold the property sold as against the conditional vendor? (2) 
Was there a compliance with the Alabama statute requiring the regis- 
tration of contracts of conditional sales? 

If the record of the côntract of conditional sale without the record 
of the "côntract note" was a sufficient compliance with section 3394 
of the Code of Alabama (1907), the other question argued becomes 
immaterial so far as this case is concerned. 

The material part of the section is that : 

"Contracta for the conditional sale of Personal property, by the terms of 
which the vendor retains the title until payment of the purchase money and 
the purchaser obtains possession of the property, « • • are, as to such 
condition, void against purchasers for a valuahle considération, mortgagees 
and judgment creditors without notice thereof, unless such contracts are in 
wrlting and recorded in the office of the judge of probate of the county in 
which the party so obtaining possession of the property résides, • * • 
and if, before the payment of the purchase monèy * • * the property is 
removed to another county, the côntract must be again recorded, within three 
months from the time of such removal, in the county to which It Is re- 
moved." 

By the letter of the statute, whether the côntract is recorded or not, 
the condition remains valid between the parties and is void only 
against the classes named, including "judgment creditors without no- 
tice thereof." At the date of the conditional sale, which occurred in 
September, 1908, the record of the côntract was not required to pre- 
vent the condition becoming void as against the purchaser's trustée in 
bankruptcy representing creditors without liens. Such condition, 
without record, was at that time certainly valid as against the trustée 
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in bankruptcy. Stewart v. Platt, 101 U. S. 731, 25 L. Ed. 816; Cruci- 
ble Steel Co. of America v. Holl, 174 Fed. 127, 98 C. C. A. 101. The 
contention of the trustée is that the amendment to the bankruptcy act 
passed June 25, 1910, vests him with the same right that a judgment 
créditer would hâve to hold the property as against the vendor. The 
amending act is hère inserted ; the change made being shown by ital- 
ics : 

"Sec. 8. That section forty-séven, clause two, of subdivision a, of sald act 
as so amended be, and tbe same hereby Is, amended so as to read as foUows: 

" 'CoUect and reduce to money the property of the estâtes for whlch they 
are trustées, under the direction of the court, and close up the estate as ex- 
peditlously as is compatible with the best interests of the parties in intêrest ; 
and siwh trustées, as to ail property in the custocLy or ooming into the cus- 
tody of the hankruptoy court, shall 6e deeined vosted with aïl the rights, 
remédies, and powers of a creditor holding a lien by légal or équitable pro- 
ceedings thereon; and also, as to ail property not in the custody of the banlc- 
ruptcy court, shall he deemed vesled with ail the rights, remédies and powers 
of a judgment creditor holding an exécution duly returned unsatisfted.' " 36 
Stat. 840. 

The District Court sustained the trustee's contention that there had 
been no sufficient recording of the contract of conditional sale, and 
that the effect of the amendment was to vest the trustée with ail the 
rights of a judgment creditor with a lien, and that his claim was there- 
fore superior to that of the vendor who had retained the title. It 
was noted by the learned judge in the opinion that the District Court 
of Kentucky (In re Lausman, 183 Fed. 647) had rcE^ched a différent 
conclusion as to the proper construction of the amendment. The view 
we take of the case makes it unnecessary for us to décide upon thèse 
conflicting views as to the effect of the amendment. 

It is évident that, if there was a compliance with the statute which 
we hâve quoted, requiring registration of the conditional sale (Code of 
Alabama 1907, § 3394), the condition would be valid even as against 
judgment creditors of the bankrupt; and, conceding, but not deciding, 
that the construction placed on the amendment by the court below is 
correct, and that the amendment is applicable to the f ailure to record 
contracts existing a year before its passage, the conditional sale would 
remain valid against the bankrupt' s trustée, for his right cannot be 
held superior to that of judgirient creditors. 

We find it necessary, therefore, to consider only the correctness of 
the décision that the record of the contract of sale was insufficient be- 
cause of the failure to record the "contract note." 

The contract of conditional sale, which was duly recorded, states 
clearly that the bankrupt had purchased the piano from the Cable 
Company, the amount of the purchase price, that $450 of the price 
remained unpaid, and that $25 was to be paid October 15, 1908, and 
$15 on the 15th of each month thereafter until the remainder was 
paid, with intêrest from date at 4 per cent, per annum, "as evidenced 
by contract note of even date herewith." Then follows the clause re- 
taining title: 

"Title to sald property to remain In the Cable Company • • • untll 
said obligation is fuUy satlsfled.'' 



CABLE CO. OF ALABAMA V. STEWAKT 703 

It will be observed that the "contract note" is not made a part of 
the instrument recorded. It is referred to only as évidence of the 
debt for the purchase money bearing 4 per cent, interest. The réf- 
érence to the note is in the language often found in mortgages to se- 
cure sums "evidenced" by notes, and it has never been deemed nec- 
essary to record the note with the mortgage because it is referred to 
in the mortgage. Ordinarily, the fact that a note or bond is referred 
to in the recorded instrument is not sufficient reason for making the 
record invahd because the note or bond is not also recorded. In Chap- 
in v.-Cram, 40 Me. 561, it was held that it is not essential to the vaHd- 
ity of a mortgage of personal property that a schedule of goods there- 
in referred to, but not made a part of it, should be recorded. In 
Shuler v. Boutwell, 18 Hun (N. Y.) 171, a chattel mortgage made 
the debt payable as f ollows : 

"The sald principal sum and interest to be paid Immedlately at ttie expi- 
ration of five years from date, except in case default should be made in the 
performance of the conditions of a certain agreement this day executed by," 
etc. 

This agreement provided that the debt was to be paid in monthly 
installments of $50 each. It was held that the mortgage was not in- 
validated by the failure to file or record the agreement referred to. 
The fact that it may be necessary to refer to some other instrument 
to ascertain the exact rights and liabilities of the parties does not make 
the record of the instrument, whether a mortgage or a conditional 
sale, less effective as notice to third persons dealing with the property. 
In Byram v. Gordon, 11 Mich. 531, it was held that, where a chattel 
mortgage is given to secure the performance of a written agreement, 
the latter is no part of the mortgage and is not required to be filed and 
recorded with it in order to render the mortgage operative against 
third persons. 

The object of the Alabama statute is the same as that of statutes 
requiring the record of conveyances of real estate and mortgages of 
Personal property. The purpose is to protect third parties dealing 
with the property by imparting notice to them of the condition of its 
title. Burbank v. Conrad, 96 U. S. 291, 292, 24 L. Ed. 731. In Ba- 
con V. Northwestern Life Ins. Co., 131 U. S. 258, 262, 9 Sup. Ct. 
787, 33 I/. Ed. 128, one of the contentions made was that the mortgage 
was not duly recftrded "for the reason that the agreement of Novem- 
ber 29, 1848, which is referred to and in ail its terms and conditions 
adopted and made part of the mortgage, was not recorded." ' The 
court refused to sustain this contention, saying that "the object of 
recording the mortgage is to give notice to third persons." It is true 
that the décision is based partly on the ground that the mortgage, 
whether recorded or not, would be good as between the parties to it. 
But there is no hint that the record would hâve been defective as no- 
tice to third parties because of the fact that an instrument referred 
to in the mortgage and made part of it was not recorded. When the 
recorded instrument is complète in itself, showing the condition upon 
which the sale is made, and gives the facts necessary to fuUy inform 
any one investigating the title to the property where the title lies and 
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the amount that it îs necessary to pay to cause a change of title, it 
would seem useless to record other contracts for the purpose of giv- 
ing notice to third parties, however important they might be as be- 
tween the parties to the conditional sale. 

It is insisted that the "contract note" is a part of the agreement be- 
tween the parties inasmuch as it is referred to in the recorded con- 
tract of sale. For certain purposes that may be true. 

A mortgage or trust deed securing large sums represented by nu- 
merous negotiable bonds of varions dénominations is an instrument in 
constant use and is required to be recorded by a statute similar to the 
one which requires the record of a conditional sale. Code of Alabama 
1907, § 3383. Such mortgage invariably refers to the bonds which 
it is given to secure. But it has never been held that it is necessary 
to record the bonds to make the registration of the mortgage suffi- 
cient natice. Yet, in a sensé, the bonds constitute a part of the trans- 
action, and it is often necessary to refer to them to ascertain the 
amount of the outstanding debt and for other purposes. 

The "contract note" in the instant case contains a substantial rép- 
étition of the terms of the contract of conditional sale. It shows a 
debt of $450, payable in 16 payments, one of $25 and the others of 
$15 each, as does also the recorded contract. If instead of one "con- 
tract note" there had been sixteen, one for each payment, with. a rép- 
étition in each of the terms of the conditional sale, and the référence 
had been to "contract notes" instead of to a "contract note," would 
any one contend that it wpuld be necessary to record every one of 
the sixteen notes to comply with the statute? The principle involyed 
is the same whether the référence is to one "contract note" or to six- 
teen "contract notes." In such case the conditional contract of sale 
and the sixteen notes would be, in a sensé and for some purposes, ail 
parts of one agreement, but not, we think, for the purpose of record 
under the statute to give notice. 

If there had been no written contract showing the condition upon 
which the sale was made except the "contract note," its record would 
hâve been necessary to protect the seller against judgment creditors 
of the buyer, and its record would hâve been sufficient notice. Bran- 
don Printing Company v. Bostick, 126 Ala. 247, 28 South. 705. 

But it is contended that it was necessary to record the "contract 
note" because it contains some stipulations not found in the recorded 
contract of sale. One différence pointed out is that the "contract 
note," upon default of payment of one installment, authorized the 
seller to reclaim the property. The légal efïect of the recorded con- 
tract is the satîie. The seller in a contract of conditional sale may 
take peaceable possession of the property after u breach of the con- 
dition. Stowers Furniture Company v. Brake, 158 Ala. 639, 48 South. 
89. Another différence is that the "contract note" provides that the 
seller may, on default of payment of one installment, déclare ail in- 
stallments due. This provision does not appear in the recorded con- 
tract of sale. But if the seller were to déclare the entire debt due 
and reduce it, together with attorney's fées allowed, to judgment, the 
title would still remain in the seller tiU the judgment was paid. E. 
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Ë. Forbes Piano Company y. Wilson, 144 Ala. 585, 39 South. 645. 
Another différence is that the "contract note" provides that, if ttie 
seller exercises its option to retake the property on default, the pay- 
ments already made should be forfeited by the buyer as liquidated 
damages. • Such is the légal effect of the recorded instrument, and 
such provision in the "contract note" is superfluous. Riley v. Dillon 
& Pennell, 148 Ala. 283, 41 South. 768. Besides, it should be remem- 
bered that the Cable Company is not asserting any rights under the 
"contract note." It claims the property by the title retained in the 
recorded conditional sale. If material différences exist between the 
recorded instrument and the unrecorded note, and the Cable Company 
was asserting a claim under the latter, we would hâve before us a 
question not raised by this record. 

We are of the opinion that the District Court erred in dismissing 
the pétition of the Cable Company. 

The decree is reversed, with directions to enter an order awarding 
the property in question to the petitioner. 



LOUISVILLB & N. R. CO. v. DICKJIESON. 
(Circuit Court of Appeals, Slxth Circuit. November 7, 1911.) 

No. 2,127. 

1. Cabiîiers (§ 35*) — Interstate Commebcb Act— Rates— Uontbacts in Vio- 

lation OF Statute. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 6, 24 Stat. 380 
(U. S. Comp. St. 1901, p. 3156), as amended by Act June 29, 1906, e. 
3591, § 2, 34 Stat. 586 (U. S. Comp. St. Supp. 1909, p. 1153), whlch re- 
quires Connecting railroads which bave established througb routes and 
Joint rates to flle and publlsh schedules showing the same, and also show- 
Ing ail terminal and other charges, "any rulea or régulations whlch In 
any wise change, affect or détermine any part or the aggregate of such 
aforesaid rates, fares and charges," routes and rates so established be- 
come a matter of public right and a stipulation In a bill of ladlng for 
a greater or less rate or permltting the carrier to make a différent rout- 
Ing under conditions not provided for In the schedules, by whlch the 
cost to the shlpper is affected, is void, and affiords no défense to an ac- 
tion by the shlpper to recover a sum exacted la excess of the schedule 
rate. 

[Ed. Note.^For other cases, see Carriers, Dec. Dlg. | 35.*] 

2. Careiers (§ 30*) — Intekstate Rates— Diversion of Shipment. 

A rallroad company which as initial carrier received an Interstate ship- 
ment to be transported over Its own and other Unes under a joint through 
rate established and flled was not authorized to dlvert the shipment to 
another road, not a party to the joint rate, because its Connecting car- 
rier refused to receive it, and is liable to the shlpper for the excess of 
frelght chargea resulting from such diversion. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 30.*] 

8. CoMMBECE (§ 87*) — Interstate Commebce Commission— Complaints fob 
Damages— Limitation. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 16, 24 Stat. 384 
(U. S. Comp. St. 1901, p. 3165), as amended by Act June 29, 1906, c. 
3591, § 5, 34 Stat. 590 (U. S. Oomp. St. Supp. 1909, p. 1159), which pro- 

•For otber cases see same topic & § numbër In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
191 F.— 45 
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vides that ail complalnts for damages shall te flled with the Interstate 
Commerce Commission withln two years from the time the cause of ac- 
tion accrues, a letter to ttie commission setting out the facts and con- 
taiulng a substantlal prayer for relief by way of damages is a sufflclent 
complaint ; no formai pleadlngs being required by the act. 
[Ed. Note.— For other cases, see Commerce, Dec. Dlg. § 87.*] 

4. CoMMjESRCE (I 87*) — Intkrstate Commerce Commission— Complaints fob 

Damages— I.IMITATI0N. 

Interstate Commerce Act Feb. 4, 1887, c. 104, § 16, 24 Stat. 384 (U. S. 
Comp. St. 1901, p. 3165), as amended by Act June 29, 1906, c. 3591, § 5, 
34 Stat. 590 (U. S. Comp. St. Supp. 1909, p. 1159), provides that "ail 
complaints for the recovery of damages shall be flled with the commis- 
sion within two years from the time the cause of action accrues and not 
after, * * * Provided that claims accrned prior to the passage of 
this act may be presented within one year." Héld,. that a claim which 
accrued prior to the passage of the act might be presented at any time 
within two years after the date of Its accrual, although more than a 
year had elapsed after the passage of the act. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. | 87.*] 

5. COSTS (§ 252*) INTEESTATE COMMERCE COMMISSION— SUIT TO ENFOBCE ÔB- 

DEB FOR PaYMENT OF MONET — AtTOBNEY'S FEE. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 16, 24 Stat. 384 
(U. S. Comp. St. 1901, p. 8165), as amended by Act June 29, 1906, c. 
3591, § 5, 34 Stat. 590 (U. S. Comp. St. Supp. 1909,' p. 1159), which pro- 
vides that in a suit to enforce compUance with an order for the payment 
of money made by the Interstate Commerce Commission, if the petitioner 
shall finally prevail, he shall be allowed a reasohable attorney's fee to 
be taxed as a part of the costs, vs^here a railroad company brings error 
to revlew the Judgment in such a suit, which is afflrmed, an allowance 
of attorney's fées on account of the appellate proceedings may properly 
be made in addition to that made hy the trial court. 

[Ed. Note.— For Other cases, see Costs, Dec. Dig. § 252.*] 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

Action by Edward S. Dickerson, trading as Woodward & Dicker- 
son, against the Louisville & Nashville Railroad Company. Judg- 
ment for plaintifï (187 Fed. 874), and défendant brings error. Af- 
firmed. 

The défendant in error (hereinafter called the plalntiff) flled his pétition 
in the court below as commencement of suit against the plalntifC in error (as 
défendant therein) ; the cause of action belng stated substantlally as foilows: 

That the défendant, belng a comnion carrier of passengers and property by 
railroad between points in Tennessee and Pennsylvania and the Unes of other 
carriers Connecting with it, and so subject to the provisions of the interstate 
commerce act, publlshed and made effective a tarife of frelght rates there- 
under, uamlng $3.45 per gross ton as the rate on crude phosphate rock in 
car load lots from St. Biaise, Tenu., to Eiddlesburg, Pa., by way of Cincin- 
nati, Ohio, the Pennsylvania Railroad Company and the Plttsburgh, Cin- 
cinnati, Chicago & St. Louis Railway Company being named therein as par- 
ties to sald tarife and acquiesclng and concurrlng in the same as published 
by the defejidant; that while said tarife was In force the plalntiff delivered 
to défendant at St. Biaise, Tenn., on each of two separate dates a car con- 
taining such phosphate rock for shlpment to Eiddlesburg, Pa., conslgned to 
plalntiff in care of the Huntlngton & Broad Top Mountain Railroad & Coal 
Company, at the aforesaid tariff rate, which was noted on the bills of lad- 
ing of the respective cars; that défendant hauled the shlpments to Cincin- 
nati over its own Une, and there delivered the same, without plaintiff's con- 

♦For other eases see same topio & § numbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fient or knowledge, to the Baltimore & Ohlo Southwestem Rallroad Company, 
which was not a party to said taritt, and tliat upon the dellvery to plaintiff 
of the said eonsignments at Rlddlesburg the Huntington & Broad Top Moun- 
tain Eailroad & Coal Company, instead of colleetlng the légal rate published 
and noted upon the bills of lading, exacted and collected from plaintifl: sums 
aggregating ,|154.81 in excess of the pul)lished rate, said excess charges be- 
ing alleged to be in violation of the Interstate commerce act; that plalntift 
unsuecessfully demanded of each of the rallroad companles which were par- 
ties to the tariff, as well as those taking part in the transportation, a re- 
fund of the excess charges ; that plaintiff aecordingly invoked the ald of the 
Interstate Commerce Commission ; that the several carriers appeared and 
defended, and that the commission made an order authorizing and directing 
the défendant on or before a fixed date to pay to plaiutiff $154.81, with inter- 
est, as réparation for the misrouting or diversion of the shipments in ques- 
tion ; that the defendant's pétition for rehearing was denied by the commis- 
sion ; that défendant has failed and refused to comply with the order of the 
commission, to enforee which, together with interest and attorney's fee, this 
suit was instituted. The défendant answered, stating, in substance, suffleient 
for the purpose of this opinion; that its line terminâtes at Cincinnati; and 
that, in order that said cars reaçh Riddlesburg by way of the joint through 
rate, they would bave to be turned over at Cincinnati to the Pittsburgh, 
Cincinnati, Chicago & St. Louis Rallway, and that défendant intendéd so to 
do, but that it was unablo to niake such delivery because the latter road, 
when offered the cars, would not and could not receive and transport them 
by reason of the congestion of trafBc thereon ; that défendant was thus 
forced either to Indeflnltely hold said cars, together with a large amount of 
other business, in Its yards and terminais at Cincinnati until the Pittsburgh, 
Cincinnati, Chicago & St. Louis Eailway should at some indeflnlte and re- 
mote date accept the same, or to forward the same over other roads ; that by 
reason of the movement at that time of an extraordiuary volume of traffic de- 
fendant's holding the cars in question would hâve resulted in a congestion and 
blockade of its own line and facilities ; that the situation thus permitted no 
delay, and that, in vlew of its obligation to keep its own line open and capable of 
rendering prompt and efficient service to the publie, défendant aecordingly made 
delivery to the Baltimore & Ohio Southwestern Railway Company, on being 
advised by the latter that it could handle said cars, at the same time fur- 
nishing to the latter company complète information with respect to rates, 
route, consignée, and destination ; that the latter company forwarded the 
cars over Its own Une and the Unes of its Connecting carriers to Riddlesburg, 
Pa., where delivery was made, and collection from the plaintiff had, by the 
Huntington & Broad Top Mountain Rallroad & Coal Company ; that each of 
the bills of lading contalned the followlng provision: "Every carrier sball 
hâve the right, in case of necessity, to forward said property by any carrier 
between the point of shipment and the point to which the rate is given. AU 
additional risks and increased expenses incurred by reason of change of route 
In case of necessity shall be borne by the owner of the goods and be a lien 
thereon" — that the facts pleaded made ont a case of necessity withln the 
meaning of the provision quoted ; and that in so changing the route of the 
shipments under the exlsting conditions défendant acted wlthin its rlghts 
and in the best interests of the plaintiff and the shipping public as a whole, 
and that the additional expense caused by said diversion shonld be borne by 
the plaintiff. Défendant also presented the défense that plalntifC's claim 
was barred by the limitation imposed by the Interstate commerce act, in 
that the claim was not presented to the commission until more than two 
years after the taking effect of the act, and until more than two years from 
the time the clalms for réparation accrued ; also, that the daim accrued 
prior to the passage of the act and was not presented wlthin the one year 
after the act became a law. The plaintiff demurred to the défense other 
than the statute of limitations as insufficient In law on Its face, and as to 
the latter défense replied that on a date named, which was less than two 
years after the taking efCect of the act on August 28, 1906, he filed with the 
commission a written communication asking the commission's support in 
Ms efforts to collect the excessive freight charges ; afterwards, but not with- 
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la, ttofij f,^q^year perjod, flltag bîs |orijial complaint wlth the commission, to 
-l^ntet. tne âejCenaant appear,çd and answèîred, wlth the yesult set up In the 
pétition, fïh^ .défendant deiÀvUji'ed to tMs reply as ins^fllçleiat In law on Ita 
fftce. , Tlje carcuit Court sustajned plaiutifPs demurrer to, def eçidant's answer, 
and overruled ôfifendant's ^ewurrer to plaintiff's reply; and, the cause be- 
Ing .subnultted upon pleadin^s ?ind demurrers, judgment waa entered for the 
platnilff fo),' the amount o( èa^4 esjcea? charges, wlth Interest, together wlth 
|?0Ô attorufiy'B fee. The corr^çtjiess ol tlie court's action with référence to 
the respéciivç deiaurrers, ^ûd la rendes ing judgment for the plaintlffi, hoth 
foy fliôn^y ,4amages and for atlornç^'s fee, is challeuged by the assigpments 
of error. 

E. Q. Kinkead (Wm. G, Dearing and Kinkead & Rogers, on the 
brief) , for plaintiff in error, 

P. O. 'Suire. (Thompson & Van Sant, on the brief), for défendant 
în errOr. 

Before WARRINGTON, KNAPPEN, and DENI S ON, Circuit 
Judges. 

KNAPPEN, Circuit Judge (after stating thç îacts as above). [1] 
1. The Right pf Action. Ip ovir opinion the only theory on which 
this suit is maintainable is that the défendant, having accepted the 
shipments under established tarifï rates and over a specified route, 
is obligated to carry the goods at thç rate and ovèr the route spec- 
ified, an(l'i;hg;t, having dîyerted the freight at Cincinnati to a différ- 
ent rovite.it is liable for the damages thereby occasioned to the 
plaintiff, viz., the différence between the lawfully established tariff 
over the specified route and the charges incurred by reason of the 
change of route. Section èoi the iriterstate commerce act (34 St. L. 
586) requires that the tarif5f schedules, in addition to stating the 
rates and the routes covered thereby-— 

"shall also state separately ail terinipal charges, storage charges, Iclng 
charges, and ajl other charges whlch the commission may require, ail privi- 
lèges or faclllties granted or aUowed and any rules or régulations which in 
any wise affe(it, or détermine any part or the aggregate of such aforesaid 
rates, fares and charges, or the value of the service rendered to the passen- 
ger, shlpper or consignée." 

The Interstate Commerce Commission, speaking through Com- 
missioner Lane, sustained the plaintiff's right to réparation on the 
theory above stated, holding that the provision for diversion con- 
tained in th$ bill of lading was ineffective because not contained in 
the defendânt's tariff schedules, as being a régulation affecting tariff 
charges. The views of the commission were expressed in this lan- 
guage: 

"ïhe I^uisvlUe & NashviUe made a Joint arrangement with other carriers 
for the transportation of phosphate rock from St Biaise, Tenn., to Eiddles- 
^lurg, Pa-, and publlshed that rate as its rate. The rate was a unit and the 
route was a unit. In its tarifes the Louisvllle & NashviUe did not reserve tho 
right of diversion to âpy other route over which a hlgher rate would neces- 
sarlly and legaUy be applicable. To be sure a provision tp, its bill of lading 
attémpted to do this, but such provision, being outslde its tarife announce- 
ment, was in no sensé a limitation upon the right of the shlpper to hâve hls 
commodity transported in the manner and at the rate specified in the rate 
schedule. Baltimore & Ohlo Railroad v. Hamburger [0. C.] 155 Fed. 849. 
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It Is no longer strictiy correct to speak of the contract of shipment and the 
blll of ladlng as evidencîn? the tenns of such contract, for under a gover- 
mental-prescrlbed System of publlshing rates a carrier Is not free to contract 
with respect to the rate, but is required by law to perform a service for the 
public under the tariffs of charges and régulations, which, though furnlshed 
by it, are legally enforceable, not by reason of any contract, but by virtue of 
the légal prescription. To say, therefore, that a carrier in dlverting a ship- 
ment from a route which It bas made und'er sanction of the law is only liable 
for breach of contract, and that in a court of law, is to gravely mlsconstrue 
the purport of the act to regulate commerce. This statute commands that 
carriers shall provide for certain transportation and shall make public the 
rates applicable thereto, aud that the carrier who omits to do what is re- 
quired to be done shall be liable to the person injured for the fuU amount of 
the damages sustnined. The Louisville & Nashville Railroad falled to fur- 
nish the transportation it lield itself eut to glye at the rate which it an- 
nounced, and for this failure the shipper is entitled to the damage which he 
suffered, the différence between the amounts imposed Tby the carriers npon the 
shipment made and the legally published Joint rate which would bave been 
applied had the shipment moved over the through route establlshed by the 
Louisville & Nashville and its connections." Woodward & Dickerson v. L. 
& N. K. Co., 15 Interst. Com. Com'n B. 170, 1T2. 

Aside from this opinion of tlie commission, the only direct adju- 
dication we hâve found is in the case of B. & O. R. R. Co. v. Ham- 
burger, cited in the commission's opinion. In that case it was held 
by District Judge Waddill that, under the requirement of the act 
which we hâve quoted above that the published schedules "show 
ail privilèges or facilities granted or allowed," a provision in a pas- 
senger's ticket sold by the railroad company, making it nontrans- 
ferable, where no such limitation is shown in the company's sched- 
ules, is unlawful and void. Having in mind the purpose and efïect 
of the act, we are constrained to agrée with the interprétation adopt- 
ed by the commission. 

By section 6 of the act provision is made for concurrence (by the 
carriers named therein as parties thereto) in the tariff filed by any 
carrier, and the charging of any greater or less rates than named in 
the tariflfs filed is forbidden (34 St. L. 586). By section 15 the com- 
mission is authorized, on complaint made, to establish through 
routes and joint rates when necessary for the protection of shippers 
against the failure of carriers to establish such routes and rates, as 
well as the terms and conditions upon which such through routes 
shall be operated (34 St. L. 590). The route so established, whether 
by the commission or by the voluntary act of the carriers, becomes 
a unit, and the rate is likewise unitary. Pacific Purchasing Co. v. 
C. & N. W. Ry. Co., 12 Interst. Com. Com'n R. 549, 552. 

The cardinal purpose of the provisions for the public establishment 
of tariff rates is to secure uniformity, reasonableness, and certainty of 
charges for services. A rate once regularly published is no longer 
merely the rate imposed by the carrier, but becomes the rate im- 
posed by law; and routes and rates once so established become 
matter of public right and forbid private contract inconsistent there- 
with. It results that, under the commerce act, a stipulation in a bill 
of lading for a rate greater or less than the published tariff is 
void. Gulf, Colorado & S. F. Ry. Co. v. Hefley, 158 U. S. 98, 102, 
15 Sup. Ct. 802, 39 L. Ed. 910; Texas & Pacific Ry. Co. v, Mugg, 
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202 U. S. 242, 245, 26 Sup. Ct. 628, 50 L. Ed. 1011; Texas & 
Pacific Ry. Co. v. Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. 
Ct. 350, 51 h. Ed. 553; Poor v. Chicago, B. & Q. Ry. Co., 12 Interst. 
Com. Com'n R. 418; Carstens' Packing Co. v. B. A. & P. R. Co., 15 
Interst. Com. Com'n R. 432. By the establishment of the tariflF in 
question the défendant became . obligated to the public to transport 
over the route and at the rate established. It seeks to escape liability 
for breach of this obligation by setting up a private agreement or 
régulation which, by way of limitation upon its public liability, directly 
aiïects the cost to the shipper of the carriage between the place of 
shipment and the place of consignment. This we think it was not 
compétent for défendant to do. To so permit would be to open the 
door to évasions of public duty. It seems clear that the régulation 
in question immediately affected the rates for shipment between the 
points indicated. It directly increased the lawfully established and 
agreed compensation for the carriage. A régulation having such effect 
is required to appear in the defendant's tariff, and not so appearing 
is ineffective. It is of interest to note that in Southern Pacific Co. v. 
Interstate Commerce Commission, 200 U. S. 536, 26 Sup. Ct. 330, 50 
L. Ed. 585, a provision allowing the initial carrier to route traffic was 
contained in the published tariflfs. Attention is also called to certain 
holdings of the Interstate Commerce Commission stating the necessity 
of including in the tariffs certain ruies there in question. Springer 
V. El Paso & Southwestern R. Co., 17 Interst. Com. Com'n R. 322, 
323, and cases there cited. 

The bill of lading provision being thus ineffective, it is immaterial 
that the roads over which the diverted shipments were carried had the 
right, in the absence of an established joint rate, to charge their local 
tariff rates. In the view we hâve taken of the case, we are not called 
upon to interpret the term "necessity" in the bill of lading provision. 

[2] The authority invoked for the diversion of route having failed, 
we think plaintiff is entitled to recover from the défendant. Indeed, 
it does not seem to be strongly urged that défendant is not liable, pro- 
vided the clause in the bill of lading is held ineffective. Under the 
theory upon which we hâve held recovery permissible, the défendant 
is liable for the entire damage suffered by the plaintiff, not only be- 
cause the défendant was the carrier which made the contract and thus 
became liable for at least its own acts, but because its act in making 
delivery to the Baltimore & Ohio Southwestern Railroad Company 
accomplished the diversion, and was thus the direct cause of plaintiff's 
damage. True, the défendant offered the shipments to the Connecting 
carrier which was a joint party to the established route and rate in 
question ; but the latter's refusai to perform its contract f urnished no 
authority to make the diversion complained of. It is thus unnecessary 
to predicate defendant's liability on the breach of duty on the part of 
the Connecting carrier, or to consider the question of the latter's lia- 
bility. 

It is alleged that plaintiff's damages by reason of the diversion were 
occasioned because of rule 70 of the Commission, which déclares that 
"the lawful charge on any shipment is the tariff rate via the route over 
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which the shipment moved. No carrier can lawfully refund any part 
of the lawful charge except under authority so to do from the com- 
mission or from a court of compétent jurisdiction," and that this ruie 
thus forbade the carriers of the diverted shipments to "protect" the 
joint through rate. This rule is criticised as an arbitrary, unreason- 
able, and unlawful restraint upon interstate commerce. It would seem 
enough to say in this connection that défendant cannot well hâve been 
prejudiced by this rule, not only because for more than a year after 
the diversions occurred and the damages accrued the rule was not in 
effect, but also because the rule does not forbid such refund by au- 
thority of the commission, and it does not appear that the commis- 
sion was seasonably or ever applied to for such authority. We do 
not, however, mean to be understood as questioning the propriety of 
the rule criticised. 

[3] 2. The Statute of Limitations. Section 16 of the interstate 
commerce act (34 St. L. 590) provides that: 

"Ail complalcts for the recovery of damages sball be flled with the com- 
mission within two years from tbe tinie the cause of action accrues, and not 
after: • « * Provlded that clalnis accrued prior to the passage of this 
aet may be presented within one year." 

The freight was paid and the claim for réparation accrued De- 
cember 26, 1905. The section above quoted took effect August 28, 
1906. Nicola, Stone & Myers Co. v. Louisville & N. R. Co., 14 In- 
terst. Com. Com'n R., p. 206. September 5, 1907, plaintiff applied 
to the commission for its "support in our efforts to collect" the excess 
freight charged, setting out the transaction and plaintiff's grievance. 
Section 13 of the act (24 St. L,. 384) provides that any one complain- 
ing of an act by a common carrier in contravention of the provisions 
of the act "may apply to said commission by pétition, which shall 
briefly state the facts; whereupon a statement of the charges thus 
made shall be forwarded by the commission to such .common car- 
rier, who shall be called upon to satisfy the complaint or to answer 
the same in writing within a reasonable time, to be specified by the 
commission." 

The form of the pétition is not prescribed, except in the gênerai 
language above quoted. The plaintiff's reply to defendant's answer 
says with référence to this communication of September 5, 1907: 

"Thereafter due notice was given to said défendant, and on September S, 
1908, he flled bis formai complaint with said commission, etc." 

[4] The commission held the original communication a sufficient 
complaint (15 Interst. Com. Com'n R. 170, 172), and we think cor- 
rectly. It was sufficient to inform the défendant of plaintiff's griev- 
ance. Formaiity was not required. In passing upon the question of 
the statute of limitations the commission followed its ruling in Nicola, 
Stone & Myers Co. v. h- & N. R. Co., 14 Interst. Com. Com'n R. 
199, 206, where it was held that any claim accruing beîore or after 
August 28, 1906, may be presented within two years from the time it 
accrued, and that claims accruing before August 28, 1906, may be 
presented within one year from that date, even though accruing more 
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than two years previouS to the date named. Woodward & Dicker- 
sotï V. Iv. & N. R. R. Co., 15 iHterst. Com. Com'n R. 170, 172; same 
caste on rehearing, 17 Intérêt. Com. Com'n R. 9. We think this the 
correct construction of the ' statute, and that the claim was accord- 
inglynot barrëd. 

_ l&l 3.\Attorney's Fee. Section 16 (34 St. t. 590) provides that, 
if in a suit against a common carrier to compel corapliance with an 
order for the payment of money "the petitioner shall finally prevail, 
he shall be allowed a reasonable attorney's fee, to be taxed and col- 
lected as â part of the costs of the suit." Plaintiflf asks an allowance 
on account of the appellate proceedings, in addition to the allowance 
made by the Circuit Court. We think it is compétent to make such 
additionâl allowance if the case is brought within the commerce act. 
Défendant contends it is not so brought, on the ground that the di- 
versioh. waâ not a violation of any section of the act, on the author- 
ity of Atlantic Coast Une R. Co. v. Riverside Mills, 219 U. S. 186, 
208, 31 Sup. Ct. 164, 55 L: Ed. 167, 31 L. R. A. (N. S.) 7. We think 
the authôrîty cited does not apply to this case. There the action was 
against an initial carrier for the loss of goods by a Connecting car- 
rier. The attorney fee was claimed under section 8 of the act (24 
St. Iv. 382), which provides : therefor in case of recovery against a 
Carrier for doing anything prohibited or declàred unlawful by the 
act, or omitting to do anything required thereby. The damage claim 
was held not to be in conséquence of a violation of the Interstate 
commerce act. Hère, as already said, the attorney fee is provided by 
section 16 in a suit for the réparation awarded by the commission. 

We think the case is brought directly within section 16, and that 
the plaintiffi should be allowed $100 additionâl attorney's fee on ac- 
count of ïthe, proceedings under appeal to this court. 

The judgment of the Circuit Court is affirmed, with costs, including 
the allowance stated. 



NELSON V. CAMP et al, 

(Circuit Court of Appeals, Fifth Circuit November 3, 1911.) 

" ■ '. No. 2,279. 

1. GotrHTS (5 508*) — Oonflicting Jurisdiction— Fedebal and State Courts 
— Rbsteaining PBocEEDiNes IN State Coukt. 

Ooinplainant commenced a suit in a fédéral court to foreclose a lien 
on the wood and stumps on certain lands, given by a contract for the 
sale to défendants of such wood and stumps to secure payment of the 
purehase priée. Pending such suit and before answer therein, complaln- 
ant brought an action at law by attachment In a state court for breach 
of another contract for the saie to défendants of the timber on some of 
the same lands. Défendants àppeared in such action and pleaded a coun- 
terclaim, and afterward by cross-bill set up the same claims in the suit 
In the fédéral court. Eeld, that the two causes of action belng separate 
and distinct, and the issues in the state court such as It could try and dis- 
, pose of without Interfering with the suit in the fédéral court, the latter 
was without jurisdlctlon to enjoln the further proseeution of the action 

•For otber casés see same toplc & i numbek in Dec. & Am. Digs. 1307 to date, & Eep'r Indexes 
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In the State court under Rev. St. § 720 (U. S. Oomp. St. 1901, p. 581), 
which prohibits tte grantlng of such an Injunctlon except under a bank- 
ruptcy law. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1418-1430 ; Dec. 
Dlg. § 508.* 

Enjoining proceedings In state courts, see notes to Gamer v. Second 
Nat. Bank, 16 0- C. A. 90; Central Trust Co. v. Grantham, 27 C. C. A. 
575 ; Copeland v. Brunlng, 63 C. C. A. 437.] 
2. Courts (§ 608i*) — Conflictisg JuEismcnoN— Fedebal and State Coubts 
— Eestbainino Peoceedikgs in State Couet. 

Rev. St. § 720 (U. S. Comp. St. 1901, p. 581), wMch provides that an 
Injunctlon shall not be granted by any court of the United States to stay 
proceedings in any court of a state, except in caaea relating to proceed- 
ings in bankruptcy, applles in ail cases where a question of right or 
clalm to relief can be settled or declded In a state court without inter- 
fering witti the possession or jurisdietion of a fédéral court previously 
acquired. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 1418-1430; Dec. 
Dlg. § 508.* 

Confllct of jurisdietion of fédéral courts wlth state courts, see note to 
Loulsville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.] 

Appeal f rom the Circuit Court of the United StateS for the South- 
ern District of Georgia. 

Suit in equity by Rollin J. Nelson against R. J. Camp and B. F. 
Camp. Complainant appeals from a decree granting an injunction. 
Reversed. 

Edgar Watkins, C. J. Haden, and W. Carroll Latimer, for appel-: 
lant. 

Du Pont Guerry, for appellees. 

Before PARDEE and SHËLBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an appeal from a decree of the 
United States Circuit Court for the Southern District of Georgia> 
enjoining the appellant from prosecuting a suit against the appellees 
in the superior court of Fulton county, Ga. 

[1] The gênerai question to be decided is whether or not tjieca^e 
is one in which it is proper for a fédéral court to enjoin the prosecu- 
tion of a suit in a state court. 

The solution of the question necessarily dépends on the facts shown 
by the record; that is, the character and purpose of the litigation in 
both courts, when and how and by whom and for what purpose the 
jurisdietion of each court was invoked. 

For brevity, the court below will be referred to as the "fédéral 
court," and the county court of Fulton county as the "state court." 

(a) On June 5, 1910, Nelson, the appellant hère, filed his bill in 
equity in the fédéral court against R. J. Camp and B. F. Camp, the 
appellees hère.. The purpose of the bill was to enforce and f oreclose 
a lien on the "wood and stump" on certain lands described in the cpn- 
tract which created the lien. This contract was dated December 30, 
1903, but was not, in fact, executed till March 18, 1904. It was a 
contract, between Tilden R. Wakely and the Camps, but was duly 

•J''or,9tb9r ca«$s see same to»!o A 3 humbee In Dec. &,Ain. Dlg». 1907 to date, & Rep'r Indexef 
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assigpied by Wakely to Nelson. By the agreement, Wakely "sold" 
to the Camps the "stumps out of and in the ground" on 102,777 acres 
for 8 cents per acre. The lessee or purchaser was to pay $800 in cash, 
and the remainder was to be paid in annual installments, the last 
being due in five years, and each deferred payment was to bear in- 
terest from date. The contract provided that, as to ail deferred pay- 
ments, Wakely should hâve a lien on the "wood and stump privilèges 
hereby conveyed." The main purpose of the bill is to eriforce this 
lien ; it being alleged that much more than $2,000 of the deferred pay- 
ments were due and unpaid when liie bill was filed. The bill con- 
tains a prayer for an accounting, for f oreclosure of the lien, and for 
a deficiency decree in case the foreclosure sale does not pay in f ull 
the amount f ound to be due. In short, this is a suit by Nelson, as the 
assignée of Wakely, tb collect the amount alleged to be due from the 
Camps on this contract by enforcing the lien retained in the contract. 
The Camps entered an appearance in this cause and filed a demurrer, 
which was subsequently withdrawn. To state the facts chronolog- 
ically, it is necessary to refer to the action in the state court at this 
point before considering this; suit f urther. 

(b) On October 12, 1910, Nelson began a suit at law in the state 
court against the Camps fof $10,082.17. This suit was begun by the 
issuanceand levy of an attachment. Nelson's déclaration filed after 
levy of the attachment shows an action to recover an alleged indebted- 
ness of $7,310,34, principal, and $2,771.83, interest, . amounts claimed 

. to be due oïl a contract dated February 24, 1899. The contract which 
is the basis of this action at law is one between, Nelson and the Camps, 
by which the former sold the latter certain sawmill timber growing 
on 35,770 acres. This land is ineluded in the land upon which the 
"wood and stumps" were situated, which was embraced in the subsé- 
quent contract of March 18, 1904. The contract sued on in this ac- 
tion at law in the state court gave no lien. The Camps, as défend- 
ants in the action in the state court, appeared and filed their answer, 
tlenying generally several paragraphs of the déclaration and setting 
up by way of défense a set-oflf or cross-action. This çross-claim is, 
in brief, that the Camps were sued for some of the lands embraced 
in "both leases," and that it was agreed between them and Nelson 
that they were to défend the suits and that Nelson was to pay one- 
half the costs and fées of making the défense, and that, on that ac- 
count, they paid out $16,580.27, half of which, $8,290.13, Nelson 
should be required to pay them. They also claimed of Nelson $6,- 
067.18 because of the failure of Nelson's title as to part of the land 
embraced in the leases. The answer concluded by denying ail indebt- 
ednesss and alleging that Nelson was, in fact, indebted to them (the 
Camps) "in the sum of $9,784.17." Nelson filed a demurrer to this 
answer. With the record in the state court left in that condition, we 
must note what subsequently occurred in the fédéral court. 

(c) On January 25, 1911, more than three months after Nelson 
had brought his attachment suit in the state court, and after the an- 
swer and cross-suit of the Camps had been filed in the state court, 
the latter obtained leave to withdraw their demurrer to the original 
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bill in the fédéral court, and filed their answer therein; and at tlie 
same time they filed their cross-bill. The cross-bill sets up the sanie 
claims they had previously asserted in the cross-action in the state 
court. Other défenses are set up which it is not material to state. 
The main purpose of the Camps' cross-bill is to assert the claims 
which we hâve d^cribed as having been asserted by them as set-ofï 
in the cross-action in the state court. The cross-complainants pray 
for orders restraining and enjoining Nelson from prosecuting his suit 
in the state court. The court below granted a tempor^ry restrain- 
ing order on the day the cross-bill was filed — January 25, 1911 — and 
on July 26, 1911, a decree was rendered granting an injunction pen- 
dante lite as prayed for ; that is, Nelson is enjoined from prosecuting 
his attachment suit in the state court against the Camps. 

From that decree this appeal is taken, and the decree is assigned 
as error. 

The statutory provision is that: 

"The writ of Injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except In cases where such 
Injunction niay be authorized by any law relating to proceedings In banS- 
ruptcy." Rev. Stat. U. S. § 720 (U. S. Comp. St. 1901, p. 581). 

The litigation hère does not relate to any matter in bankruptcy. 
It follows that, prima facie, there is no authority to enjoin the pro- 
ceedings in the state, court. But the appellees contend that this stat- 
ute is not controlling, and that it has no application in cases where 
the injunctive process is invoked to protect the fédéral court's own 
jurisdiction. This is true. The fédéral court may restrain ail pro- 
ceedings in a state court which would hâve the effect of defeating or 
impairing its jurisdiction, its jurisdiction having first attached. The 
writ of injunction may be used to prevent parties from interfering 
by the use of the process of state courts with property in the posses- 
sion of the fédéral court. There are numerous décisions showing that 
in such cases the statute has no application to limit the court's power 
to issue an injunction. 4 Fed. Stats. Ann. p. 509 et seq. But we 
find nothing in this case to take it from under the prohibitory provi- 
sions of the statute. Nelson had two claims under separate contracts 
against the Camps; one for a sum secured by a lien. He filed his 
bill in equity to enforce the lien and for an accounting. He also had a 
claim arising from the breach of the other contract. He sued to 
collect this sum in a state court of compétent jurisdiction. The de- 
fendants in that suit, by way of set-ofif or cross-action, set up claims 
against Nelson growing out of agreements relating to both leases — 
the one sued on in the fédéral court and the one sued on at law in 
the state court. The jurisdiction of the state court was first invoked 
to pass on the offsets and cross-claim, There appears to be no suf- 
ficient reason why the state court is not compétent to try the issues 
joined in that court. They can be tried without in any way inter- 
fering with the jurisdiction of the fédéral court. The fact that the 
two contracts relate in part to the same real estate does not justify 
the injunction at the suit of the Camps on account of a claim first 
asserted by them in the state court. Nor does the fact that they 
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màke^ îhpartj the same défense toboth suits, affect the case. Buck 
V. Colbath,-3 WalL.334, 18 L. Ed. 257; Watson v. Jones, 13 Wall. 
679, 715, 20 L,. Ed. 666. In Oliver v. Parlin & Orendorflf Company, 
105 Fed. 272v 45 C. C. A. 200, Pardee, Circuit Judge, speaking for 
this court, said: 

"An examination of the cases ♦ ♦ • wîll show that in every well-con- 
sldered case, when an Injunetion restralning already Instituted proceedings in 
asjtatè; court haa been issued by a United States court, It was eitlier based 
on a d^ree or judgment of the Uulted States court whlch It was uecessary 
and proper to' enforee ; or, if Issued prior to Judgment or decree, it was di- 
reeted Wgalnst a party who, after jurlsdiotiOn over him and the cause was 
fuUy Tested, had resorted to proceedings in the state court necessarily con- 
fliqting with, if not ousting, the jurlsdiction of the United States court." 

[2] We find nothing in the letter or the spirit of the controUing 
décisions construing this statute that prohibits a party from having 
a question of right or claim to relief settled and decided in a state 
court if it can be there determined without meddling with the pos- 
session or jurlsdiction of the fédéral court. Nelson's suit at law in 
the çtàté court for the breach of ont conti'act cannot interfère with 
thè' jui'Isdiction or possession of the fédéral court in a suit to enforee 
a lien based on another contract, even if it be conceded that the lien 
sought to be enforced covers real estate on which an attachment has 
been lévied in the suit at law. Thè levy of the attachaient was a 
mode of giving the state court jurisdiction — à mode of beginning the 
suit George v. Tennessee Coal, Irôn & R. R. Co. (C. C.) 184 Fed. 
951. "The issues in that case tnay bé tried without in any way inter- 
ferihg with the proceedings in the federsd court. If a judgment 
should be obtained in the stâte court and an effort made or threat- 
ened tô oust a prior possession or jurisdiction of the fédéral court, 
then the statute (section 720), as constrùed, would not forbid an in- 
junetion. But the record présents no such case. There is nothing 
to indicate an intention tô use the proceedings in the state court to 
interfère iîi any way with the jurisdiction of the fédéral court, lior can 
we see how a trial of the issues made in the suit at lâw in the state 
court can possibly resûlt in defeating or impairing in any way the 
jurisdiction of the fédéral court in thé equity suit. 

We a;re of the opinion that thé injunetion was improvidently is- 
sued, and that it should be dissolved. 

The deerée is reversed. 



OTIS ELEVATOR CO. V. MANN. 

(CircHÎt Court of Appeala, Second Circuit Noveriiber 18, 1911.) 

No. 69. 

Masteb and Seevant (§ 280*)-— Masteb's Liabilitt fob Injubt to Seevanx 

— CoNXKiBUiOBï Négligence. , ; 

In an action by a mlnor employé, 16 years old, agalngt his employer, tb 

1. recovèr 'fOt ïwrsohal injuries, the question whether or iiot plaintlffi was 

■V ::Chargeable with contrlbutory négligence, when one for the jury, is to be 

- •iPdfetbèi' cases »«e saltie topic & S Numees ta Dec. & Am. Dlga. 1907 to daté, & Rep'r Indexés 
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détermlnèa In rlew oï ail ^he olrourafetânces of the Casé* of whlch Ms âge 
Is one. 

[Ed. Note. — For other cases, see Mftster and Servant, Cent. Dlg. §S 687- 
700; Dec. Dlg. § 250:*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by Edward Mann, an infant, by J. Edward Mann, his 
guardian ad litem, against the Otis Elevator Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Bertrand L. Pettigrew, for plaintiff in error. 

Thomas J. O'Neill and L. F. Fish, for défendant in error. 

Before L,ACOMBE, WARD, and NOYES, Circuit Judges, 

WARD, Circuit Judge. The plaintiff, a minor, sued by his father, 
guardian ad Htem. June 24, 1909, being then 16 years of âge, he enter- 
ed the defendant's employment at about 8 a. m. and was put in charge 
of one Percival for the purpose of being instructed in running an ele- 
vator in its factôry. At about lia. m., the elevator being then at the 
fourth floor, the bell rang for it to gO up to the fifth floor. The plain- 
tiff pushed Over the starting lever, and his right leg slipped off the 
platform of the elevator, and was caught when the car reached the 
fifth floor, and so badly crushed that it had to be amputated just above 
the knee. 

The car was open on the north side between flôofs, and was started 
by a lever which projected from a switchboard fastened to the east 
side of the car. When the lever is in an upright position the car is at 
rest. When pushed forward, by means of the horizontal handle, the car 
goes up; and when pushed back, it goes down. The plaintiff signed 
a written .statement at the hospital, the day after his leg was ampu- 
tated, to the effect that he was kneeling on the platform, facing north, 
when the bell rang, and as he rose tô push the lever he slipped, and 
his right leg fell out. At the trial he testified that he was standing up, 
and that when he pushed the lever over quickly the car gave a sudden 
jump, and his knuckles were caught between the handle of the lever 
and the wall of the shaft, as a resuit of one or both of which things 
he slipped, and his leg was caught at the fifth floor. Both the com- 
plaint and the notice served under the employer's liability act of Isîew 
York (Consol. Laws 19Ô9, c. 31, §§ 20O-2O4) charged that the accident 
was due to the defendant's failure to properly ihstruct the plaintiff 
how to run the elevator, and to its furnishing him an insufficient and 
improperly constructed elevator to run. The theory was that he was 
not told, as he should hâve been, to push the lever over slowly, lest 
the elevator start with a jump, and that the switchbox was placed so 
near the front of the car that the operator's knuckles, when he pushed 
the lever forward, might eâsily be brought irito contact with the wall 
of the shaft. 

The défendant submitted several féquésts to charge that the plain- 
tiff could.not recover, which were properly refused, because they re- 
stricted the cause of the accident to the elevator's starting with a jump, 

*f or other cases aea same toplc te l nçmbkb in Peo. & Am. Digi. 1907 to date, & Rep'r InilexM 
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and 'did hbt mdùde as a possible cause the placing of thé opéra ting 
lever too near the wall of the shaft. So the exception to the charge 
of the court in directing the attention of the jury to this as a possi- 
ble cause of the accident cannot be sustained. The défendant riiight 
well hâve asked the court for more definite instructions to the jury 
upon the subject of proximate cause, and whether the accident which 
happenéd was one f airly to be anticipated as a conséquence of placing 
the switchbox where it was, but did not do so. AU thèse exceptions 
proceed on the theory that the case should not hâve beèn submitted 
to the jury, but we think it was clearly for them. 

The only other exception which need be considered is to the charge 
of the coiirt that the plaintifï was to be held to the degree of care ap- 
propriate'to his years, and to the refusai to charge that he was to be 
held tp the same degree of care as a person of maturer years. There 
is no absolute rule in either case. The jury are to find in the case of 
an infant sui juris, as well as in the case of an adult, whether reason- 
able carè under the circunl^tances was exercised. The âge of a minor 
is oné of the circumstances to be considered. The degree of care to 
be required of a man who.is lame, bliijd, or deaf may be différent from 
that required of a man who is not so, and the degree of care required 
of a boy of 16 may not be the same as that required of an adult. The 
question was one for the jury to détermine on ail the circumstances 
of the case, of which the boy's âge was one. 

The judgment is afiîrmed. 



CINA et al. V. UNITED STATES. 

PALERMO V. SAME. 

'Circuit Court of Appeals, Second Oircuit. November 13, 1911.) 

Nos. 36, 37. 

1. Cbiminal I^fw (§ 11701^*) — Appeal and Beeob — Eeview — Habmless 

Ebeor. 

Remàrbs maâe by the trial judge td counsel for défendants In a crlmi- 
nal case, and his refusai to permit counsel to continue the cross-examlna- 
tion of a witness, held, whlle errer, to hâve been wlthout préjudice, where 
the same witness was again on the stand, and there was a further oppor- 
tunity for èross-examination, 

[Ed. Note.— For other cases, see Grlminal Law, Cent. Dlg. §§ 3129-3135 ; 
Dec. Dlg. § mOVa.*] 

2. Criminal Làw (§ 741*) — Evidencï^-Stjfficiency. 

Evidence àgalnst one of several défendants in a prosecutlon for counter- 
feiting donsidered, and held suffldent to warrant the submission of the 
case against him to the Jury. 

lEd. Note.— For other cases, see Grlminal Law, Cent. Dlg. §§ 1705-1728; 
Dec. Dlg. I 741.*] 

In Errofto the Circuit Court of the United States for the Southern 
District of New York. 

Crimitïal prosecution by the United States against Salvatore Cina, 
Vincenzo Gi^io, and Guiseppe Palermo. Judgment of conviction, and 
défendants bring error. Affirmed. 

*For other cases see same tdplo & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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William M. Byrne (M. Michael Edelstein, of counsel), for plaintiffs 
in error. 

Henry A. Wise, U. S. Atty. (John E. Walker, Asst. U. S. Atty., of 
counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Judgment was entered in this case, convict- 
ing eight défendants, and a writ of error on behalf of five of them has 
been heretofore considered. The présent writ is on behalf of Palermo, 
Cina, and Giglio, who were ail represented at the trial by Mr. Byrne. 

[ 1 ] As there were a number of counsel engaged, it resulted natural- 
ly that one was treated as the leading counsel, and this was Mr. Towns. 
Objections made by him were to apply to ail the défendants. At folio 
101 the following colloquy took place: 

"Mr. Byrne: I thlnk it would help the speed of the trial If what excep- 
tions are taken by the leading counsel are considered to apply to my clients, 
wlthout my arising from my place. 

"Mr. Barra: WUl that also apply as to my client? 

"The Court: AH objections wlll apply to ail, and each will hâve the bene- 
flt of the exception." 

Of course, this did not prevent the other attorneys, when they wished 
to do so, from taking spécial exceptions, or cross-examining on behalf 
of their clients. 

The exception which is now relied upon by ail three défendants 
arises out of the following colloquy between the Court and counsel : 

"Cross-Examlnatlon by Mr. Byrne. 

"Q. Tou hâve testlfied that you printed that $2 bill (showing). 

"The Court: Never mind about that. What is your question? 

"Mr. Byrne: That is the basis of the question. If your honor will bear 
with me, I propose as quickly as possible to frame It. 

"The Court: If you désire to ask any question, ask a question, and do not 
recite the testimony. If you cannot comply with that order, take your seat. 
Now go on. - , ; 

"Mr. Byrne: I take an exception to your honor's remark. 

"The Court: Now you may take your seat rlght now. 

"Mr. Towns: Would your honor — 

"The Court: Take your seat. Now, Mr. District, Attorney, do you désire 
to ask this wltness any further questions?" 

We held in our former opinion that counsel should hâve been al- 
lowed to put his question and continue his cross-examination ; but 
we did' not think that any of the défendants then before the court were 
prejudiced by what took place. Neither do we think that any of the 
défendants now objecting were prejudiced. The exception which Mr. 
Byrne took was to the remark of the court, while Mr. Towns took no 
exception to what was subsequently said to him. Both Mr. Byrne 
and Mr. Towns had a right to further cross-examine the witness. Mr. 
Towns did recross-examine him. If there had been anything in the 
minds of counsel which they wished to bring out, we cannot doubt that 
tJiey would hâve said so, and that they would hâve been permitted to 
do so. The question seems principally one of propriety. It is a pity 
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occasion was gîven for ît to arise, but the causé of complaint îs rather 
that of Mr. Byrne and Mr. Towns than of their clients. 

[2] The défendant Palermo relies on one further assignaient of 
error, namely, that there was not sufficient évidence in his casé to sub- 
mit it to the jury. It js.quitc true that mère suspicion is not enough, 
and that knowledge of the crime without participation is not enough. 
But the United Statçs made out a clear case of counterfeiting upon 
two pre$ses in succession at a îa:*m near Highlands, N. Y., belonging 
to the défendant Çina. There was testimony that Palermo was prés- 
ent when the second press was bought and loaded it on his pwn wagon. 
His constant association with some of the other défendants was shown. 
He'came up to the farm with a number of the other défendants, and 
stayed two or three days. During this time he was présent when 
printing was going on, and exartiined the work on the $2 counterfeits 
which were being printed. He -pérsonally burned up Canadian coun- 
terfeit money, which had been printed, but was found to be too bad 
to be put onï the market. Upon his arrest, when in company with the 
défendant Uupo, he tried to bribe the officers to let him go. We think 
this was ^ijfijcient évidence on which to let the case go to the jury as 
tb him. 

The jud^ent is afïirmed. 



0HESAPT3AKB & 0. KY. CO. V. STOJANOWSKT. 
. (Çlrcplit Court of Appeals, Seeona Circuit Noyeniber 23, 19U.) 

No. 89. 

1. COEPOEATWNS (5 6Ç2*) — FOEEION COKPOBATIONS — DoiNQ BUSINESS IH 

State, i 

A foTeJçn rRllrond company, wlilob maiutalns an office in Kew Tork, 
where it employs agents to sollcit business and seÙ tickets, is doing busi- 
ness in Ib^e ;f tate in sucli sensé as to be subject to service and suit) 
..thereln^:;-^.., .,'\ . , ,. ,, 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2544-2570; 
Dec. Big. § Qea.f 

Foreign corporations doing business in state, see note to Wagner t, 
J. & G. Meakln, 33 a C. A. 585 ; Ammons v. Bininawick-Balke-CoUender 
■ 004 78 (Oi 0, A. 622.] , 

2. Evidence (§-352*)— Tbain Sheets. 

A train sheet kept by a train dispatcher, in tlie course of his regular 
ûuty, tmaa reporta made to him by téléphone by the operators at the 
severAJf 'Stetfons as the trains arrived and departed therefrom, upon 
vhich^h^t J;ie based his orders for the movement of trains, is admissi- 
, blé in évidence to show th© time when a particular train passed through 
a station." ' \ 

[Ed. Nôte.i^-For othçr cases, isee Evidence, Dec. IHg. § 352.*] 

à. AlPpËÀii .l^iSti Ebbob (§ 1656'^)—Beview— Exclusion of Evidence— Pbejtt- 
' ' ■ • DiciÀii 'EsitOBV ''' 

Tbe elToneobs exclusion of évidence was prejudloial, where Ita admis- 
sion, wfltild.i^asîe tfended feo ereate a conflict.of évidence on a material 
l^né, whjleb, with such evideiaçe escluded, dld not.necessarily exist 
' = '[Ed.,Npte.— For other cases, see Appeal and Error, Dec. Dig, § 1056.*] 
•f'çr oj}i«rjc«%es se» «»»e toplc ^ { scmeer in Dec. &. Am. Dig». 190Î to.iijate, & Esp'r ladi^K)* 
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In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

Action at law by John Stojanovvski against the Chesapeake & Ohio 
Raiiway Company. Judgment for plaintiiï, and défendant brings er- 
ror. Reversed. 

AVrit of error to review a judgment in favor of the défendant in 
error in an action to recover damages for personal injuries. In the 
opinion following the parties are designated as in the court below. 

Kenneth B. Halstead (A. C. Rearick, of counsel), for plaintifif in 
error. 

Louis Boehm, for défendant in error. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] With respect to the jurisdictional 
question : In our opinion the défendant, a foreign corporation, was 
"doing business" in the state of New York in the sénse that liability 
to service was incurred and there was no error in the action of the 
trial court in denying its motion to set aside the service of the sum- 
mons. Sleicher v. Pullman Co. (C. C.) 170 Fed. 365, is directly in 
point. 

[2] Taking up the assignments of error. the only one to which we 
think it necessary to direct especial attention is based upon the ruling 
excluding the raîlroad train sheet ofïered by the défendant. This 
train sheet was the register of trains on the division of the defend- 
ant's railroad upon which the accident occurred and showed the ar- 
rivai and departure of trains at stations upon the day of the accident. 
It was prpducjïd by the train dispatcher who testifîed that he was 
experienced ; that the entries were in bis handwriting ; that the move- 
ments of trains were reported to him by téléphone by the operators 
at the différent stations as the trains arrived and departed, and that 
he thereupon made the entries in the train sheets ; that this work was 
a part of his regular duty, and that he, as. the train dispatcher, con- 
trolled the meeting points of trains and in so doing necessarily relied 
upon the entries in the train sheets made in the manner stated. 

The safe opération of the railroad depended upon the accuracy of 
thé train sheets. Every interest demanded that the entries should be 
accurate and there was every incentive to employés to make them so. 
No reason is suggested why the operator who observed the movement 
of the train at a station and teiephoned the information to the dis- 
patcher's office or the dispatcher who received and made the entry 
should hâve made an error. The train sheet entries were made in the 
regular course of the opération of the raiiway and, in our opinion, 
came within a recognized exception to the hearsay rule. 

In Hitchner Wall Paper Co. v. Pennsylvania R. Co. (C. C.) 158 
Fed. 1011 (afifirmed 168 Fed. 602, 93 C. C. A. 598), the court said in 
passing upon the admissibility of a train sheet: 

"Tbe objection Ife that the évidence Is not compétent beeause the Information 
which be recordedon his train sheet was supplied to htm by somebody else, 
and it was not written there by reason of any Knowledge which he had in 
regard to it othei: ti^an the reported inforipa^tion from others. Tlie train dis- 

191F.— 46 
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patcher In thé modem çonduct of a railroad has a certain division of track 
over whicti he lias a certain supervision, and from varions points o£ wbîcU 
lie reçoives télégraphie communication as to the vyhereabouts of every train 
running on his section. Upon the accuracy of thls information dépends the 
safe conduet of the road, and the lives of hundreds of people dépend upon 
the care vrlth which thls Information is communleated, received and utillzed 
by the dlspatcher in charge of the division. There is every Inducement for 
each person taking part in the accumulation of thls information to be sure 
of its accuracy, and the dlspatcher recording it has every incentive to be cer- 
tain that he is reeelving correct Information and making an accurate record 
of that received. He has télégraphie communication along the whole section, 
and reçoives dispatches from différent persong at différent points as to the 
exact whereabouts of each train to or from his central point. Thls, to some 
extent, provides him wlth a method of checking up the accuracy of the in- 
formation received, and, as has been said, thls information received from 
thèse train experts along the Une of a vrell-conducted railroad is certalnly as 
rellable ,as reports made of salesmen, draymen, porters, and wharflngers, to 
bookkeepers who makè original entrles, whlch are afterward Introduced in 
évidence as books of original entrles, and admltted as compétent évidence." 

See, also, Donovan v. B. & M. R. R., 158 Mass. 450, 33 N. E. 583; 
Firehian's Ins. Co. v. Sëaboard Air Line, 138 N. C. 42, 50 S. E. 452, 
107 Am. St. Rep. 517; Louisville & Nashville R. R. Co. v. Daniel, 122 
Ky. 256, 91 S. W. 691, 3 L R. A. (N. S.^ 1190; Lead Co. v. St. Louis, 
etc., R. Co., 123 Mo. App. 394, 101 S. W. 636; Wigmore on Evi- 
dence, §1530. : 

[3] There being errpr in the exclusion of the train sheet, the next 
question is whether it was so prejudicial to the défendant as to call 
for the re,Yersal of the judgment. 

The times of the arrivai and departure of the trains from Eagle 
Mountain station, at which the accident occurred, on the day of the 
accident were of importance in the case, especially in view of the 
charge of the court. The trial judge charged the jury that they would 
hâve to détermine "whether or not the plaintixï has satisfied you that 
he was injured by any other train than the one which the défendant 
spécifies" and that it was a question of fact for them "whether the 
accident happened on third 74 that left Eagle Mountain at 13 minutes 
of 3 or the train fourth 74 that left some time later." 

Now, the plaintifï, itj addition to fixing the time of the accident, in- 
dicated the train from which he claimed to hâve been thrown by the 
railroad employés by the fact thât it was made up altogether of coal 
cars and also by the fact that it remained at Eagle Mountain station 
some five or tcn minutes. The defendant's witnesses testified that the 
plaintiff was injured while attempting to board a box car in a mixed 
train which passed àbout the time stated by the plaintifï, and the con- 
ductor and crewof that train denied that any such occurrence as that 
testified to by the plaintifif took place. It did appear, however, that 
thejre was another train — ^the "third 74" referred to by the trial judge 
— which was made up of coal cars which passed Eagle Mountain some 
time before the mixed train and the jury might hâve concluded — es- 
pecially in view of the charge and of the fact that the crew of that 
train were net called — that the accident really occurred on that train, 
although at an earlier hour than that fixed by the plaintiff. The 
train sheet, however, shows that train "third 74" remained at Eagle 
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Mountain station one hour and forty minutes instead of five or ten 
minutes, and if this évidence had been received it would hâve tended 
to négative the possibility that the accident occurred upon that train 
and would hâve tended to reduce the real question to one of veracity 
between the plaintiff and the défendants' witnesses as to the occur- 
rence upon the mixed train. We think that the error in excluding the 
train sheet was prejudicial. 

As this erroneous ruling makes a new trial necessary, we think it 
désirable to call attention to another ruling upon the trial. The court, 
over the defendant's objection, allowed the plaintiff to testify that he 
was married. We think this ruling of doubtful propriety under the 
décisions in Pennsylvania Co. v. Roy, 102 U. S. 451, 26 L,. Ed. 141, 
and Baltimore, etc., R. Co v. Camp, 81 Fed. 807, 26 C. C A. 626. At- 
tention is directed to it so that the testimony may not be repeated upon 
the new trial. 

The judgment of the Circuit Court is reversed. 



AMERICAN FRUIT MACHINERY CO. et al. v. ROBTNSON MACH. CO. et al 

(Circuit Court of Appeals, Third Circuit December 6, 1911.) 

No. 30 (1, 529). 

Patents (§ 328*) — Infringement— Machine for Peeling Vegetables. 

The Robinson patent, No. 809,.5S2, fora machine for peeling vegetables, 
claims 1, 2, and 3, hâve each. as an essential élément, a rotary disk com- 
posed ef a flat strlated portion and a raised portion, and nelther is io- 
frlnged by a machine whlch lacks sueh élément. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by the Robinson Machine Company and others against 
the American Fruit Machinery Company and others. Decree for 
complainants, and défendants appeal. Reversed. 

Ernest Howard Hunter, for appellants, 
Harold Steele Mackaye, for appellees. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. The patent in suit is No. 809,582 for 
an improvement in machines for peeling vegetables. The Circuit 
Court held it valid and infringed. Hence this appeal by the défend- 
ants. 

The operative part of the machine consists of a containing vessel, 
into which potatoes or other vegetables may be placed, with a rotary 
disk in its bottom. As the disk rotâtes horizontally, it performs abrad- 
ing, impelling, and turning functions. The abrading function is that 
by which the skin is removed from the potato or vegetable operated 
on; the abrasion being caused by the striated surface of the rotating 
disk. The impelling and turning functions are made possible by the 
unevenness of the surface of the striated disk; that is to say, by the 

•For other cases ses lame topic & i kvmbsr In Dec. & Am. Digs. 1907 to data, te Rep'r Indexoi 
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fact Ihat cêrtâm sectdrs of thé dîsk with flat surfaces alternate with 
other seCtOfs îiâviïîg gradually fisirig surfaces, so that as the disk ro- 
tâtes the tegetablés lying on it are inipelled forward by the raised por- 
tions, and are at the same time turned over as they pass up and over 
the summits ot the raised portions. 

The patent bas 14 claima. Iiif ringement is alleged of the first 3 
only. They are: 

"1. In a deviee of ttte class descrlbed, an Impelllng and abradlng member, 
eomptlsing a rotary disk composed of a horizontal flat striated portion and 
a raised portion extendlng from near the circumference Inward and having 
tw"© sld,te» sloping down to the flat striated portion of said disk, substantlally 
as ; descrlbed. 

^'2!. Tn a device Of the claSs deScribed, an. fmpelling and abradlng member, 
comprislng a rotary disk composed of a number of horizontal flat striated 
portions separated liy raised portions at Intervais extending from near the 
circumference inward, substantlally as descrlbed. 

■'3. In a devlcé of the class descrlbed, an impelllng and abradlng member, 
comprlsing a rotary disk composed' of a horizontal flat striated portion and a 
rounded raised portion rislng gradually from near the center toward the cir- 
cumference, substantlally as described." 

i'It'WÎIl be ôbSérVed that in each of thèse claim'à thè impèlling and 
abrading member mentioned is a.iiotary disk having one or more hori- 
zontal flat striated portions and one or more raised portions. Each 
of the claims is in express language su hmited. We deal now, net 
with the full disclosure of the spécification of thepatent-^to cover 
whJch 14 claims hâve been allowed— but with so much of that dis- 
cloèurè Only as is covered by the 3 claims on which the complainants 
now rely. A horizontal flat striated portion is an essential élément in 
each of thesè claims, and the défendants cannot be held as infringers 
unless fheif device has a rotary disk in which one of the éléments is a 
"horizontal flat striated portion." 

When tbjs suit was begUn the défendants were Using a disk the 
whole of whose surface was striated. But it had no flat portions. Be- 
tween its raised portions wei'e concave, not flat, portions. A cross 
section of the défendants' disk on a Une anywhgre between the center 
and the circumference of the disk would show an undulating surface, 
while suqha cross section of the device of the patent in suit would 
show flat portions alternating with raised rounded portions. The un- 
dulations qf the surface of the défendants' disk run spirally from 
center tô circumference; in thé patent in suit the flat and raised por- 
tions riin, radially from center to circumference. There doubtless is 
a "varièty bf method's of striation," as the spécifications of the patent 
déclare, „wd^s the Circuit Court in its opinion concèdes. But we 
thjnk it clèar that rione of the striated portions ofthe défendants' disk 
are eith'èr| 'horizontal or flat, and we do not feelàt liberty, by the ap- 
plication of' the doctrine of équivalents, to read out of any one of thèse 
three claitnsiwhat the invent'or has in plain terfns put into them. 

Since the eommencemient of the suit, it seems that both the cora- 
plainants and the défendants hâve abandoned the use of disks with 
file^like striated surfaces,! amd hâve substituted therefor disks with car- 
borundum surfaces. The surfaces of the défendants' carborundum 
disks are still spiral in form and hâve no horizontal flat portions. Of 
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course, if we are correct in holding that the striated disk formerly 
used by the défendants was not an infringement of any of the claims 
now in suit, their carborundum disk does not infringe. 

After careful considération of the record, the arguments, and the 
briefs, we hâve concluded that the decree of the Circuit Court should 
be reversed, on the ground that no infringement is proven. This con- 
clusion renders it unnecessary to pass on the question of the validity 
of the patent. 

The decree is reversed, with costs. 



TALCOTT V. WALLER. 
I i (Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 62. 

INSOLVEKCT (§ 105*) — ^ADMINISTRATION OF EsTATB— PBOVABLB ClAIMS— Ad- 

VANCES BY FACIOB. 

A factor, wlio lias made advances on goods consigned to hlm for sale, 
Is not a creditor of tlie owner on account of such advances until the 
goods liave been sold, and then only for the amonnt whlch the goods 
fail to pay, and until such sale be eannot prove a claim against the es- 
tate of the owner In Insolvency, either under the gênerai commercial law 
or under Gen. St. Conn. 1887, §§ 587, 590, which, while they provide for 
the proving of both secured and unsecured claims in insolvency proceed- 
Ings, apply only to claims whlch constitute a présent Indebtedness. 

[Ed. Note. — For other cases, see Insolvency, Dec. Dig. § 105.*] 

In Error to the Circuit Court of the United States for the District 
of Connecticut. 

Action at law by James Talcott against Tracy Waller, Judgment 
for défendant, and plaintiflf brings error. Affirmed. 

This cause cornes hère upon appeal from a verdict In favor of défendant, 
directed by the court. The action was brought to recover damages for the 
failure of plàintlfifs attorney to properly perfect an appeal from the probate 
court of New London, Conn., to the superlpr court of said county. The flrm 
of Atwood & Sons had made an assignment as Insolvent debtors, and their 
estate was In process of settlement before the probate court. The plàintiff 
allèges that be was a creditor of the flrm in the sum of $54,244.51 for money 
loaned, and held property as securlty for said debt to the amount of $25,000, 
leaving a balance due of about $30,000. A daim for that amount was pre- 
sentèd by his attorney, défendant hère, and was dlsallowed by the commis- 
sioners appointed by the probate court, and by such court. Plaintiff instructed 
défendant to appeal to the superior court, which défendant undertook to do ; 
but it tumed out that by reason of aome technleal errors In his proceedlngs 
such appeal, as the superior court held, was not perfected. 

The alleged claim was based upon the followlng transactions: Plaintiff' 
was a factor, who recelved goods from Atwood & Sons to be sold by him on 
commission. As such factor he made advances to Atwood & Sons on account 
of such goods. He miscalculated as to their value or as to market conditions, 
so that at the time of the assignment the advances exçeeded what he al- 
leged was the value of the goods. The commissioners and probate court dis- 

•For other cases see same topio & } Numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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allowed the daim upon the ground that plalntlff, having In hls possession 
goods of Atwood & Sons for sale as a commission merchant, was net a crédi- 
ter of that flrm, and could not malntain any claim for advances made while 
holding said goods and before the same were sold. The contract hetween Tal- 
cott and the flrm was made In New York. It was to be performed in New 
York, and the subject-matter of the contract — the goods consigned — was lo- 
cated In that state. The same claim of plalntifC, whlch was presented to the 
courts of New York, was disallowed for the same reason as that assigned by 
the commissioners and the probate court in Connectlcut. 

Joseph L. Barbour, for plaintiff jn error. 
H. A. Hull, for défendant in error. 

Argued before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). We 
concur with Judge Platt in his conclusion that, adinitting that défend- 
ant was négligent in not perfecting the appeal, plaintiff has suffered 
no damage, because, had the appeal been perfected, the resuit would 
hâve been an aiïirmance of the décision of the probate court. 

The New York authorities (Gihon v. Stanton, 9 N. Y. 476; Mat- 
ter of Atwood, 3 App. Div. 578, 38 N. Y. Supp. 338) correctly state 
the law, viz., that under such a contract there is nothihg owing to the 
factor until he has sold the goods and they hâve brought less than his 
advances. His claim then can be only for the deficiency. In a récent 
case decided by this court, Ommen v. Talcott, 188 Fed. 401, July 10, 
1911, the deferidant, who is plaintiff hère, côntended that such was the 
law in New York. The same rule evidently prevails in New England 
States. Balderston v. National Rubber Company, 18 R. I. 338, 27 
Atl. 507, 49 Am. St. Rep. 772 ; Frothingham v. Everton, 12 N. H. 
239. We understand this to be the gênerai commercial law, and plain- 
tiff in error cites no case to the contrary. His contention is based 
wholly upon the language of the General Statutes of Connecticut of 
1887 relating to insolvent estâtes. He cites two sections : 

"Section 587 provides that any. claim against the estate of an Insolvent debt- 
or, whether founded in contract or tort, may be proved before the commis- 
sioners and allowed by them. 

"Section 590 provides that If any créditer having any security for his claim 
against the insolvent estate, upon any property of such estate, shall présent 
Ms claim to the commissioners, they shall inquire into the cash value of such 
security and report the same to the court of probate and, if they allow such 
claim, shall notlfy the creditor of thè amount of the claim allowed and of the 
valuatlon of the security, and unless such creditor shall elect to rellnquish 
sueli security he shall be entltled to a dividend from the estate only upon the 
excess of his claim over the valuatlon of the security." 

We do not construe thèse sections to include a "claim" which is not 
really an existing claim — a présent indebtedness from the insolvent to 
Jhe çlaimant. Since, in the case at bar, there could be no indebtedness 
from Atwood & Sons to plaintiff until sale of the goods and résultant 
loss, there was nothing on ,which to found a claim. Plaintiff was not 
a "creditor" of the insolvent estate. 

In disposing of the càSe on this ground, it must not be assumed 
that we hâve reached the conclusion that actionable négligence on the 
part of the défendant was proved. The statutes, rules, and practice 
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as to such appeals in Connecticut were apparently intricate and ob- 
scure, and, if we found it necessary to go into that branch of the case, 
we might reach the conclusion that there was no cause of action for 
negHgence ; but we see no reason to enter into such discussion, 
■ The judgment is affirmed. 



CHEATHAM ELECTRIC SWITCHING DEVICB CO. v. TRANSIT DE- 
VELOPMENT CO. et al. 

(Circuit Court, E. D. New York. October 26, 1911.) 

. CouBTS (§ 268*) — Patents— Suit fob Infkingement— District of Suit. 

The provision of Rev. St. § 740 (U. S. Comp. St. 1901, p. 587), that, where 
there are two or more défendants In a suit in a fédéral court residins lu 
différent districts of the same state, the suit may be brought In either 
district, and duplicate writs Issued dlrected to the marshal of any othei 
district In whlch any défendant résides, is not applicable to sults for In 
frlngement of patents whlch are govenied entlrely by Act March 3, 1897. 
c. 395, 29 Stat. 695 (U. S. Comp. St. 1901, p. 588), provldlng that such sults 
may be brought in the district of whlch the défendant Is an Inhabltant, 
or In whlch he "shall hâve committed acts of Infringement and hâve a 
regular and established place of business," and under such act, althougb 
Joint Infringement Is chargea agalust défendants resldlng In différent dis- 
tricts of the saine state, a joint suit cannot be malntalned therefor In a 
district other than that of whlch one of them is an inhabltant, unless hc 
shall hâve both committed an act of Infringement, and hâve a regular and 
established place of business In such district. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806-807; Dec. 
Dlg. § 268.*] 

2. Courts (§ 268*) — ^Joindeb of Causes of Action. 

A claim for damages for consplracy to injure complainant in his prop- 
erty rlghts cannot be jolned in a suit in equity for an Injunction and ac- 
counting for infringement of a patent for the purpose of obtainlng jurls- 
dlction over a défendant who could not be sued in the district for the in- 
fringement. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 2G8.*] 

In Equity. Suit by the Cheatham Electric Switching Device Com- 
pany against the Transit Development Company, the Nassau Electric 
Railroad Company, and the American Automatic Switch Company. 
On plea to jiirisdiction by défendant the American Automatic Switch 
Company. Plea sustained. 

See, also, 190 Fed. 202. 

O. EUery Edwards, Jr., for complainant. 
Kiddle & Wendell, for défendants. 

CHATFIELD, District Judge. The complainant heretofore sued 
at law two of the présent défendants for infringement of patents by 
the use, manufacture, and installation of certain switching devices in 

•For other cases see same topic & i «dmbsb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexe* 
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Biooklyn, N. Y. That action was at law, and was tried before a jury, 
resulting m a verdict for the plaintiff. 

It appears by the allégations of the présent complaint that the de- 
fendant Transit Developmçnt Company obtained the basic part of 
those structures from the défendant American Automatic Switch 
Company; that thèse devices were delivered in Brooklyn, and there 
supplied to and installed upon the lines of the défendant Nassau 
Electric Raiiroad Company. A number of other devices similarly fur- 
nished and installed are included in the présent suit. The wiring and 
part of the work of installation was donc by the défendant, the Nas- 
sau Company, which opérâtes the devices, and, according to the prés- 
ent complaint, the défendant, the switch company, when supplying 
the original portions of each device, agreed to protect the other de- 
fendants from the results of any litigatioh which might ensue. The 
défendants the Transit Development Company and the Nassau Com- 
pany are corporations of the state of New York, doing business with- 
in this district. The défendant the switch company is a corporation 
of New York, doing business in the Southern district, and having no 
organized place of business or residertce in the Eastern district, where 
this suit was brought. The complainant is a. corporation of the state 
of Kentucky. Inasmuch as the action involves the validity and in- 
fringement of patents, the court in this district undoubtedly has ju- 
risdiction against the two défendants which hâve an office and do busi- 
ness hère, under the provisions of chapter 395, Act March 3, 1897, 29 
Stat. 695 (U. S. Comp. St. 1901, p. 588). 

The présent action has been brought in equity. It asks for the rem- 
edy of an injunction and for an accouhting. It bases the rights, out 
of which the cause of action is said to hâve growfa, ypon the same 
patents litigated in the prior suit. The précise reason for this action 
is said to be that the défendant switch company has fumished a num- 
ber of additional devices to the other défendants, who hâve used them 
in a way similar to that involved in the previous action, and an in- 
junction is desiçed. Thé switch conjpany's connection with the 
niatter seems to hâve been that it contracted to sell and did sell or fur- 
nish the devices, which were installed latçr, to the other two défend- 
ants in Brooklyn, and that it agreed with them to do so for the pur- 
pose of such installation. 

Looking at the matter, therefore, from the standpoint of a patent 
suit, we hâve the case of an aljeged joint infringernent by the défend- 
ants the transit company and the deyelopment company, and an allé- 
gation of contributory inf ringement or participation in actual infringe- 
rnent on the part of the switch company. Under thèse circumstançes, 
the défendant the switch company has appeared speciaUy and has in- 
terposed a plea to the jurtSdiction of the court, pTiimirig that, under 
the provisions of the act of 1897, above cited, no suit based upon the 
infringement of a patent can be brought in this district against the 
switch Company, inasmuch as it either has not infringed in this dis- 
trict, or, if àny of its acts: should constitute infririgemeht, that it has 
not an office or established place of business in the district. 

We are not called upon to consider the questions which might be 
taised by demurreï 'or by answer, as' td tnê possibîlîty of showing 
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joint inf ringement so as to unit? the various défendants in one suit ; 
hor is it necessary to consider whether or not jurisdiction exists 
against ail of the défendants upon the merits of the cause of action 
set forth. The question raised by the présent bill affects solely the 
right to issue process against the défendant switch company (a non- 
tesident) upon a complaint which does not allège that this défendant 
Company is inf ringing, and has a regular place of business within this 
district. 

Two points must be considered. First. If the action is an action for 
the inf ringement of a patent alone, so that the jurisdiction of the 
United States courts is sought under sections 629, 711, Rev. St. (U. 
S. Comp. St. 1901, pp. 503, 577), because a question under the pat- 
ent law is involved, can the défendant switch company be held as a 
party, and can the action be maintained in this district, under the 
provisions of section 740 of the Revised Statutes, which is as f ollows : 

"Sec. 740. Wlien a state contains more than one district, every suit not of 
a local nature, in the Circuit or District Courts thereof, against a single de- 
fendant, inhabitant of such state, must be brought in the district where he 
résides ; but if there are two or more défendants, reslding in différent dis- 
tricts of the state, it may be brought in either district, and a dupUcate writ 
may be issued against the défendants, directed to the marshal of any other 
district in which any défendant résides. The derk issuing the duplicate writ 
shall indorse thereon that it is a true copy of a writ sued eut of the court of 
the proper district; and such original and duplicate writs, when executed 
and returned into the office from which they issue, shall constitute and be 
proceeded on as one suit; and upon any judgment or decree rendered there- 
in, exécution may be issued, directed to the marshal of any district in the 
same state." (U. S. Comp. St. 1901, p. 587.) 

Second. If section 740 be beld not to extend the jurisdiction of the 
Courts by making it possible to issue process to other districts of this 
state in patent cases, can the présent action be maintained as a suit 
betvveen citizens of différent states under other statutes than those con- 
ferring jurisdiction with respect to patents, and hence can the suit 
be maintainable under the gênerai language of section 740 against the 
party which has a place of business and is an inhabitant of another 
district in this state, and which has inf ringed (it is alleged) jointly with 
the other défendants who réside in this district? 

[1] It was admitted upon the argument, and the papers show, that 
the défendant the switch company could not be sued alone in this dis- 
trict for alleged infringement of patent, as it has no regular place of 
business in this district. Joining it with two other défendants in a 
patent suit can make no différence, unless section 740 confers jurisdic- 
tion to sue. 

The complainant admits that the law of 1897 is conclusive and con- 
trols, if there be but one défendant in an action. But it contends that 
if infringement occurs in this district, and the other défendants can 
be sued hère, then section 740 should apply even to a patent case, on 
the ground that it is within the words of the section "any suit in eq- 
uity." In other words, it makes section 740 apply, so as to bring into 
the suit another défendant, who could not be sued alone, and who thus 
would be sued in a district where jurisdiction to sue is not given by 
the act of 1897. It has been held in numerous cases, such as Goddard 



730; . . 191 FEDERAL REPORTER 

V. Mailler (C. C.) 80 Fed. 422, Shaw v. American Tobacco Co., 108 
Fed. 842, 48 C. C. A. 68, Feder v. A. B. Fiedler & Sons (C. C.) 116 
Fed. 378, U. S. Consolidated Seeded Raisin Co. v. Phœnix Raisin S. 
& P. Co. (C. C.) 124 Fed. 234, and Bowers v. Atlantic, G. & P. Co. 
(C. C.) 104 Fed. 887, that, under the statutes above cited, no patent 
case can be maintained, except in a district in which the défendant ré- 
sides or has a regular place of business, and bas inf ringed. 

It was further said in Bowers v. Atlantic, G. & P. Co., supra, Thom- 
son-Houston Electric Co. v. Electrose Mfg. Co. (C. C.) 155 Fed. 543, 
United Shoe Machinery Co. v. Duplessis Independent Shoe Mach. Co., 
Ivimited .(C C.) 133 Fed. 930, and Goddard v. Mailler, supra, that by 
the law of 1897 jurisdiction of the courts in patent suits has been 
further restricted f rom its previous scope, and left in the condition ap- 
proved by the cases cited, where, as is said in the Thomson-Houston 
Case, supra: - 

"Gomp]iance with the requirements of the act of March 3, 1897, Is necessary 
in order that jurisdiction may be had." 

It would seem, therefore, that, if the présent action be viewed as 
a patent suit, it must be held that the provisions of section 740 are not 
applicable thereto for the purpose of enlarging the number of districts 
in which suit can be brought. It was held that the law of 1897 is not 
controlling even in a patent suit against an alien. United Shoe Ma- 
chinery Co. V. Duplessis Independent Shoe Mach. Co., Limited, supra, 
which cites In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed., 
1211, in which it was decided that such laws as those conferring ju- 
risdiction because of diverse citizenship were not applicable to a pat- 
ent suit against an alien. In the Hohorst Case, also, the court held 
that jurisdiction in patent cases was conferred by the provisions of, 
the law of 1897, and not by any of the other statutes referred to here- 
in. This décision was further stated and definitely established by the 
case of Keasbey & Mattison Co., 160 U. S. 221, 16 Sup. Ct. 273, 40 
L,. Ed. 402. 

The provisions of the acts of 1887 and 1888, which conferred juris-, 
diction in suits involving over $2,000 upon thé United States courts 
in certain districts, dépendent upon the habitation or citizenship of the 
parties, therefore cannot afïect suits for infringement of patents nor 
enlarge or diminish the definite requirements relating to the bringing 
of such actions under the gênerai statute (section 629), and the act of 
March 3, 1897 (supra). ^ 

Assuming that thèse sections conferring jurisdiction according to 
résidence, citizenship, etc., hâve been in existence as a part of the stat- 
ute law of the United States for a long period, and that the statute of 
1887, as amended in 1888, which provides for the jurisdiction of Unit- 
ed States courts concurrent with that of the state courts, was in force 
when the law of 1897 conferring jurisdiction in patent suits was 
passed, it must be assumed that the Congress in passing the law of 
1897 intended to modify the gênerai jurisdiction with respect to the 
bringing of patent suits between citizens of différent states; and this 
has been f ully established by the cases cited. Under the law prior to 
the statute of 1897, a patent action could be brought. in any district 
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where the défendant could be properly served and infringement oc- 
curred, and the statute now known as section 740 was in existence also 
prior to the passage of the law of 1897. If the other sections relat- 
ing to the bringing of actions between citizens of différent states were 
held not to apply to suits brought with relation to the infringement 
of patents, it would seem that section 740, which plainly has to do with 
the bringing of actions under the gênerai provisions conferring juris- 
diction, was of no efïect against patent actions, and wàs not affected 
by nor had any efïect upon the jurisdiction conferred by the statute 
of 1897. 

It may be assumed that the word "défendant" in the statute of 1897 
covers more than one party défendant, if there be joint inf ringers who 
can be sued in the same district. Under the law of 1897, an action 
for the infringement of a patent can be brought against a party not 
a résident of the district, but infringing therein, and having a regular 
place of business therein. The first part of section 740 (that is the 
provision relating to the bringing of a suit against a single défendant 
in the district where he résides) would be inapplicable or would hâve 
no efïect (because opposed to the statute of 1897) in the case of a non- 
resident, who had a place of business in the district of infringement. 
The reasoning in the cases of In re Hohorst and Keasbey & Mattison 
Co., supra, would seem to make it follow that the second part of sec- 
tion 740 cannot be taken away f rom the iîrst part of that section and 
applied by itself to patent suits merely because there may be more than 
one inf ringer who résides in another district of the same state, or has 
a regular place of business there. The instances in which the joint in- 
fringer is a citizen of the same state, rather than of an adjoining state. 
must be so few in number that it is unnecessary to do violence to the 
language of the statute for the sake of making it fit this particular ac- 
tion. 

There has been some suggestion that section 740 has been repealed, 
but this is immaterial hère, and, in fact, as has been held in the case 
of Goddard v. Mailler, supra, and also in the case of Doscher v. Unit- 
ed States Pipe Une Co. (C. C.) 185 Fed. 959, section 740 has not been 
repealed. But, as it is inapplicable to patent suits, we need not pur- 
sue the question further. The récent codification of the laws relat- 
ing to the judiciary, which is to take efïect January 1, 1912, renders 
more difficult the présent question, inasmuch as the first section of 
the law of 1887, supra, relating to the bringing of actions in the Unit- 
ed States courts upon ground of diversity of citizenship, has been em- 
bodied in the gênerai provisions relating to jurisdiction, and the words 
^'concurrent with the state courts" hâve been omitted. 

The remaining portions of the law of 1887 hâve been introduced 
separately as sections relating to the removal of causes, while the pro- 
visions of the law of 1897, as well as section 740, hâve been carried 
over into another chapter, under the title, "Miscellaneous Provisions," 
with but minor modifications of the text. The principle, however, re- 
mains the same. The section relating to patents is conclusive, as was 
decided in the cases above cited, and confers jurisdiction, without réf- 
érence to the provisions of the sections determining jurisdiction with 
respect to citizenship, and the districts in which such actions may oi 
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may not be brotight. The coiïtention of the complainant, therefore, 
as tothe applicability of section 740 to a patent case, in which there 
iwy ibe' Refendants infringing jointly in the same district but residing 
or having their principal place of business in différent districts in the 
?anje state, or to défendants who might réside in adjoining districts 
ih the same state, who hâve infringed the same patent, but who are 
notj'ioint infringers in one district, cannot be maintained. 

[2] As to the second question, it is claimed by the complainant that 
he is not suing upon the alleged infringement of the patent alone. In 
fact, the complainant seems to agrée that either from the standpoint 
of having a regular place of business, or of committing acts of in- 
fringement that is, looking at the action as a patent suit), it would be 
unable to hold the défendant switch company, either by itself or joint- 
ly with crthers in this district. It seems to contend that it has a sepa- 
rate or a différent cause of action because it has alleged that the de- 
fendant switch company has conspired with the other défendants to 
violate the complainant's rights, and has contrived and intended to in- 
jure the complainant and deprive it of profits growing out of the let- 
ters patent. It charges in the complaint that the three défendants, 
having so illegally and knowingly conspired, hâve infringed by offer- 
ing for sale, f urnishing, and using the patented device. (This is stated 
as a joint transaction, although it appears that one défendant sold, 
another furnished, and still another operated the device.) It may be 
assumed that an action for willful injury to personal property may be 
brought, and that damages may be secured for a violation of property 
rights. An action based on conspiracy to restrain Interstate commerce, 
if damages follow from such conspiracy, may be brought under Act 
July 2, 1890, c. 647 (26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). 
Meeker v. Lehigh Valley R. R. Co., 183 Fed. 548, 106 C. C. A. 94. 
But the remedy in such instances would hâve to be an award for dam- 
ages proven in an action at law, and could not be joined with the ordi- 
nary prayer for injuhction and accounting and the maintenance of a 
suit under the patent laws as they now exist. 

Assuming, therefore, that the complainant is attempting, as he seems 
to show from the form of his bill in equity and the prayer for relief, 
to pursue two at least of the défendants for joint infringement of pat- 
ent rights, and that the third défendant is an accessory before the fact 
to acts charged as infringements against the other two, it is impossi- 
ble to hold that any cause of action has been united with the main 
charge of infringement, which could be classified as a common-law ac- 
tion for damages and maintained separately in the same suit. Much 
less can it be held that the complainant can acquire jurisdiction for 
his suit under the patent laws, as to the gênerai cause of action, and 
at the same time claim jurisdiction under a différent statute, inapplica- 
ble to patent cases, as to a third défendant, solely because of a charge 
of conspiracy; that is, an allégation of knowledge in advance with 
référence to the acts of infringement alleged to hâve been committed 
in the district. 

It may be inferred from the pleadings that, upon demurrer or upon 
the trial of the action, no act of infringement in this district could be 
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shown on the part of the switch company; or, at most, that the act 
of infringement would be njerely contributory to or a part of the in- 
stallation and use of the complète structure by the other two défend- 
ants. 

If damages and injunction against the users is the object sought, 
then nothing is gained by trying to bring in the third défendant. If a 
broad injunction against the maker is the object desired, it would seem 
that one suit in the proper district would be as use fui as a number of 
suits in each of which users would hâve to be joined, and which would 
not take the place of the main action. 

Considering thèse difficulties, as well as the plea to jurisdiction ac- 
tually presented upon this argument, it must be held that the présent 
action cannot be maintained against the switch company, but should 
be dismissed as to it, and continued as to the other two défendants. 



SQUIRE V. ROBERTSON. 
(CSrcult Court, D. South Dakota, S. D. November 2, 1911.) 

1. Courts (§ 328*) — Jheisdiction of Pedeeal Coukts— Amount ob Value in 

Dispute. 

A suit based on a contract for the sale of land by complalnant to dé- 
fendant to be pald for In Installments, in which complalnant allèges pay- 
ment of certain installments and nonpayment of others due, and prays 
that the court ascertaln the amount due and to become due thereon and 
flx a time for its payment, In default of which défendant "be foreclosed 
of ail right or title to, Interest in, or lien upon said land," is not one of 
foreclosure in the ordlnary sensé to enforce payment of a debt secured 
by a lien, by taklng and selling the property, but one to détermine the 
légal and équitable rights of the parties in the laijd, and the amount or 
value Involved, for the purpose of determining the jurisdiction of a féd- 
éral court, Is not the amount due on the contract, but the value of the 
land, which Is the subject of the suit. 

[Ed. Note.— -For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdiction of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C C. A. 75; Tennent-Stribling 
Shoe Co. V. Roper, 36 C. C. A. 459 ; O. G. Lewis Mercantile Co. v. Klep- 
ner, 100 O. C. A. 288.3 

2. WoaDS AND PHEASES— "FOEECIOSB." 

To "foreclose" means to shut out, to bar. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 3, p. 

2878.] 

Suit by M. Squire against W. H. Robertson. On motion to remand 
to State court. Motion overruled. 

Campbell & Walton, for plaintiff. 

F. F. Grant, Albert C. Steck, and Chester W. Whitmore, for de- 
fendant. 

ELLIOTT, District Judge. On the 24th day of June, A. D. 1911, 
the plaintiff above named commenced an action in the circuit court of 

*For other cases see sam» topic & S nqmbsb lu Dec. & Am. Digs. 1907 to date, & Res'r Indexes 
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Edmunds county, S. D., against the défendant, W. H. Robertson. 
Summons was issued on that date, and the same, togethêr with the 
complaint and proof of service upon the défendant, W. H. Robertson, 
at the city of Ôttumwa, county of Wapello, in the state of lowa, on 
the Ist day of July, 1911, were duly filed in the office of the clerk of 
the circuit court in and for said Edmunds county, S. D., on the lOth 
day of July, A. D. 1911. 

Thereafter, and in due time, the défendant, W. H. Robertson, by 
his attorneys above named, filed a pétition in due f orm, for the re- 
moval of . said cause, togethêr with a proper bond, and prayed that said 
court proceed no further in said action, except to make an order of 
removal thereof to the Circuit Court of the United States for the Dis- 
trict of South Dakota, Northern Division. Said pétition recited, in 
substance, that the said action was of a civil nature ; that the matter in 
dispute between the parties to said action exceeded the sum of $2,000, 
exclusive of interest and costs ; that the controversy in said action and 
ail issues of both law and fact were wholly between citizens of différ- 
ent States, and which can be f ully determined between them ; that the 
plaintifif was a citizen and résident of the state of South Dakota, and 
défendant à citizen and résident of the state of lowa; that the time 
to answér or plead had not expired. 

Thereafter said bond was duly approved and an order of removal 
entered and a copy of the record duly transmitted by the clerk of the 
said state court to the clerk of the United States Circuit Court for 
said district. 

Thereupon the attorneys for the plaintifï moved the court and were 
granted an order to show cause why an order. should not be made by 
this court remanding said cause to the circuit court in and for Ed- 
munds county, in the Tenth judicial circuit of the state of South Da- 
kota, for trial, which order to show cause was duly served upon the 
défendant and his attorneys, who appeared on the date named therein 
and resisted remanding said cause to the state Circuit Court for trial. 

The plaintifï states his cause of action as follows (omitting title) : 

The plalntlff for his cause of action shows to the court: 

(1) That he Is and was at ail the times hereinafter mentloned engagea in 
the real estate business at Aberdeen, S. D., and dolng business under the name 
and style of Squire Land & Loan Company. 

(2) That on June 10, 1910, he was the owner of the foUowing described 
real estate, to wit, The west hàlf of section twenty-two (22), in township one 
hundred twenty-three (123), north, of range slxty-slx (66) west, in Eîdmunds 
county, South Dakota, and stlll Is the owner of the same. That on June 10, 
1910, he entered into a contract with the défendant for the sale to the de- 
fendant of the above-described real estate, which contract was in writing, 
and is in words and figures as follows, to wit: 

"Earnest Money Contract of Sale. 

"June 10, 1910. 
"Received from W. H. Robertson of Ottumwa, lowa, note due demand; 

cash, $500, total, $ , as earnest money and In part payment for the pur- 

chase of the foUowing described property, situated in the county of Edmunds 
and state of South Dakota, viz.: 

"The west half of section twenty-two (22), township one hundred twenty- 
three, range slxty-six, which we hâve this day sold and agreed to convey to 
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sald W. H. Robertson for the sum of twelve thousand élght hundred dollars 
($12,800) on terms as follows, vlz.: 

$500 In hand pald as above, and 

$1,000 in 15 days; 

$i:000 In 30 days ; 

$1,000 Jan. 1, 1911; 

$1,000 .Tune 10, 1911; 

$1,000 Jime 1, 1912; 

$1,000 June 1, 1913; 

$2,300 June 1, 1914; 

$4,000 mortgage assumed runnlng 5 years, and drawing 6% %, % % to be 
rebated with interest In deferred payments at 6% per cent, from date, pay- 
able annually. 

"Interest to commence from date of thls contract. Purchaser assumes taxes 
as they corne due after the date of this contract. When final settlement is 
made warranty deed is to be furnlshed, and also an abstract showing good 
tltle to said land. 

"In case any property Is taken as a partial payment on above described 
land, same is subject to investigation and acceptance of M. Squire. 

"And it is agreed that if the tltle to said premlses is not good and cannot 
be made good within nlnety days from the date when the deed Is to be de- 
livered, this agreement shall be void, and the above earnest money refunded. 
But if the tltle to said promises is then good, in the name of the grantor, and 
sald purchaser refuses to accept the same, said earnest money shall be for- 
felted to the Squire Land and Loan Co. as liquidated damages. 

"And said sale in ail Its terms and conditions as herein contalned is made 
subject to the approval of the owner of sald land, and should he disapprove 
of the same, then and in that case, the funds pald shall be returned and Squire 
Land and Loan Co. released from any llabllity. Squire Land and Loan Co. 

"brawn by M. Squire. 

"I hereby agrée to purchase the said property for the price and upon the 
terms mentioned, and also agrée to the conditions of forfeiture and ail other 
conditions therein expressed. W. H. Robertson. [Seal.]" 

(3) That said défendant at the time of the exécution of sald contract pald 
to the plalntifC the sum of flve hundred ($500.00) dollars to apply thereon, and 
later made the payment of one thousand ($1,000.00) dollars provided in sald 
contract to be paid fif teen (15) days after the date thereof , and still later pald 
to the plaintiff the further sum of one thousand ($1,000.00) dollars provided 
in said contract to be paid in thirty days after the date thereof, making in ail 
the sum of tvcenty-flve hundred ($2,500.00) dollars paid by said défendant 
upon said contract. 

(4) That the défendant bas wholly failed and neglected to pay the sum of 
one thousand ($1,000.00) dollars and interest thereon which became due under 
the terms of said contract, on January 1, 1911, and bas vrholly failed and 
neglected to pay the sum of one thousand ($1,000.00) dollars with interest 
thereon, or any part thereof, which became due under the terms of said con- 
tract, on June 10, 1911, and that there is now due and unpaid from the de- 
fendant to the plaintif!: under the terms of said contract the sum of two thou- 
sand ($2,000.00) dollars, with interest thereon from June 10, 1910, at the rate 
of six (6%) per cent, per annum, making in ail now due and unpaid under 
the terms of said contract the sum of two thousand one hundred twenty-four 
and 34-100 ($2,134.34) dollars ; and there is to become due thereon, pursuant 
to the terms of said contract, the further sums of : 

$1,000.00 on June 1, 1912, with Interest thereon at 6% from June 10, 1910. 
$1,000.00 on June 1, 1913, with interest thereon at 6% from June 10, 1910. 
$2,300.00 on Juiîe 1, 1914, with interest thereon at 6% from June 10, 1910. 
And a mortgage for $4,OCM3.00 upon said land assumed by the défendant. 

(5) That plaintlff is ready, able, and willing to, and has up to this time 
complied with ail the conditions of said contract by him to be performed, and 
that demand has been made upon the défendant to pay the amounts now past 
due, which demand he has failed, neglected, and refused to comply with. 

(6) That no proceedings at law or otherwise hâve been had for the coUec- 
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tiWi'iOt thefAMôunt daft the plalntffl frOm the défendant under the terms of 
sald contract. 

Wherefore the plalntlff demanda judgment that the court détermine and 
adjudge the amount due from défendant to tbe plaintiff, under the terms of 
said contract, with Interest to date of such judgment, and also tUe amount 
to become due thereunder, and that the défendant be adjudged and required 
to pay to tbe plaintiff ttie amount so adjudged and found to be due from ttie 
plaintifC to the défendant under sald contract wlthin a time to be fixed and 
determined by said court, and that unless said amount with interest accru- 
ing thereon be paid withln the time so flxed, that the défendant be f oreclosed 
of ail right or tltle to, interest in, or lien upon said land, and adjudged to 
liave no furttiôr Interest therein or lien thereon, and for sucl» otlier and 
further relief as to the court may seem just, and for the costs and disburse- 
ments of this action. A. W. Campbell, 

Dated June 24th, 1911. PlaintifC's Attorney, 

Aberdeen, S. D. 

[1] Upon this motion to r6mand there îs no question raised, except 
the single contention thât this is a ëuit of a civil nature, where the 
inatter ïn dispute does not exceed, exclusive of interest and costs, the 
sum or, value of $2,000, and therefore that this court has no jurisdic- 
tion. ' 

It îs conceded that to give this court jurisdiction the matter in dis- 
pute must exceed the sum or value of $2,000, exclusive of interest and 
costs. At the very beginning, I may say that the srnn or value really 
in dispute between the parties in this case before this court, as shown 
by the whole record, is the test of its jurisdiction, without regard to 
the collatéral effect of a judgment in this case in another suit between 
the same br other parties. Elgin V. Marshall, 106 U. S. 578, 1 Sup. 
Ct. 484, 27 L. Ed. 249; Hilton v. Dickinson, 108 U, S. 165, 2 Sup. 
Ct. 424, 27 L. Ed. 688: N. J. Zinc Co. v. Trotter, 108 U. S. 564, 2 
Sup. Ct.,8?'5, 27 L. Ed. 828; Bradstree.t Co. v. Higgins, 112 U. S. 
227, 5: Sup. Ct. 117, 28 L. Ed. 715; Gibson v. Shufeldt, 122 U. S. 27, 
7 Sup. * Ct. 1066, 30 L. Ed. 1083. 

I may State at the outset that if the object of the suit was simply 
to apply property worth more, to the payment of a debt for less, than 
the jurisdictional amount, it would then be the arhount of the debt and 
not the value of the property that would détermine the jurisdiction of 
this court. This principle is illustrated in many reported cases. 

The contention of the plaintiff and petitioner is: That the fore- 
going is a statement of a cause of action upon a written contract by the 
terms of which plaintiff agreed to sell to défendant a half section of 
land in Ednjuhds county, S. D., and the défendant, on his part, agreed 
to make certain payments therefor. That he agreed to pay $1,000 
on January ly 1911, and $1,000 on June 10, 1911. That he defaulted 
in thèse two payments of $1,000 each, and after June 10, 1911, this 
action was brought to foreclose the same, alleging that there was $2,- 
000 and interest due and unpaid thereon. Plaintiff now contends that 
this was intended to be and is a straight simple action of foreclosure. 

With this contention I cannot agrée. I do not deem it necesgary 
to at this time pass upon the sufficiency of the allégations of the com- 
plaint to state a cause of action. Sufïice it to say that in my judgment 
neither the allégations of the complaint nor the prayer dénote either 
the right or the intention on the part of the plaintiff "to bring an action 
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of foreclosure under the meaning of the term "foreclosure" as ap- 
plied to any of the various methods, statutory or otherwise, known in 
this jurisdiction, of enforcing payment of a debt, secured by a mort- 
gage or lien, by taking and selling the estate. In Black's Law Dic- 
tionary the word "foreclosure" is also defined as foUows: To shut 
eut, to bar. 

That this action is not a foreclosure under the laws of the state, for 
the purpose first above set forth, is, in my judgment, clear, not only 
from an inspection of the allégations of the complaint itself, but that 
the plaintiff did not believe it belonged to that class of cases is evi- 
denced by the prayer in the following language: 

"Wherefore, the plaintiff demanda Judgment that the court détermine and 
adjudge the amount due from défendant to the plaintiff under the terms of 
said contract, with Interest to date of such judgment, and also the ainount 
to become due thereunder, and that the défendant be adiudged and required 
to pay to the plaintiff the amount so adjudged and found to be due from the 
plaintiff to the défendant under said contract wlthln a tlme to be fixed and 
determlned by said court, and that unless said amount, with Interest accru- 
Ing thereon, be pald wlthln the time so flxed, that the défendant be foreclosed 
of ail right or title to, interest In, or lien upon said land, and adjudged to 
hâve no further Interest thereln, or lien thereon." 

It is not a prayer for judgment for the $2,000 and interest, neither 
is it a prayer based upon proper allégations for the entry of judgment 
therefor, the issuance of an exécution that the property be sold and 
the proceeds applied to the payment of the moneys secured thereby, 
and that at the expiration of the year of rédemption that a deed issue 
therefor, in case of the failure of the plaintiff to redeem, pursuant to 
the statutes of the state of South Dakota relative to procédure upon 
foreclosure. 

[2] If it can be considered an action to "foreclose" this contract, 
it is only because the relief prayed for is within the second définition 
above set forth, and the demand of the plaintiff is that the, court as- 
certain the amount that is due, under the terms of the contract, with 
interest, and also the amount to become due thereunder, and that the 
défendant be adjudged and required to pay to the plaintiff the amount 
so adjudged and found to be due, under the contract mthin a time to 
be fixe'd and determined by said court and unless said amount, lirith 
interest accruing thereon be paid within the time so fixed that the 
défendant be foreclosed (in other words, be shut out and barred) of 
ail right or title to, interest in or lien upon said land. 

My own construction of the rights of the parties to this contract in 
this action, and the purpose of the action, is based entirely upon the 
allégations of the complaint, because it is upon thèse allégations, in- 
dependent of the demand or prayer of the plaintiff, that the jurisdic- 
tion of this court niust be determined. I only refer to the demand or 
prayer for judgment of the plaintiff in this complaint for the reason 
that it appeals to me as an index to the thought of the pleader as to 
the purpose of this action when the complaint was drawn. 

It was not contended that this is an action at law for the recovery 
of the sum of $2,000 and interest thereon. The détermination of the 
rights of the plaintiff in this case, regardless of the rights of the def end- 
191 F.— 47 
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ant as they may hereafter appear by answer, upon the face oi the plead- 
ing, in my judgment, présents issues, the détermination of which must 
adjust the légal and équitable daims of the parties to the subject of the 
suit. The subject of the suit is the land described in the complaint 
which it is alleged the plaintiff owned at the time of the contract and 
still owns, and is, under the terms of the contract, of the value of 
$12,800. 

Whether this is an action for spécifie performance or an action to 
adjust the légal and équitable claims of the parties, plaintifï and de- 
fendant, to this real estate, under the terms of this contract, in the 
light of what has been done by both of them under it, is in my judg- 
ment immaterial. The efïect of a judgment in this particuîar case, 
under the allégations of the complaint herein, as I construe the com- 
plaint, and as I believe was intended and interpreted by the plaintiff, 
as is evidenced by the prayer of the complaint, must necessarily be 
an adjustment of the légal and équitable claims of the parties to the 
subject of the suit, which is the real estate described in the complaint, 
and of the agreed value of $12,800. Stinson v. Dousman, 20 How. 
61 U. S. 461, 15 L. Ed. 966; Anderson v. Gerding, 3 Woods, 491, 
Fed. Cas. No. 356. 

It. follows f rom the foregoing that it is my judgment that this court 
has jurisdiction of this case, and that the motion to remand should be 
denied, and it is so ordered. 



In re RAINWATEE. 
(District Court, S. D. Mississippi, Jackson Division. Jannary, 1911.)' 

1. Bankbuptcy (§ 395*)— Exemptions— "HouBEHOLDEB Having Family." 

Under Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 (U. S. Oomp. 
St. 1901, p. 3451), provldlng that a bankrupt's trustée takes tltle to the 
bankrupt's property as of the date of his adjudication, a bankrupt was 
not entltled to exemptions under Code Miss. 1906, § 2147, allowing ex- 
emptions to a householder having a famlly hy vlrtue of a marriage 
contracted after his adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 395,* 
For other définitions, see Words and Phrases, vol. 4, p. 3371.] 

2. Bankbuptcy (§ 395*) — Exemptions— Family. 

Under Code Miss. 1906, § 2147, givlng a debtor, who is a citizen house- 
holder and having a famlly, certain exemptions, a résident bankrupt, 
who was a widower, was not entltled to exemptions by reason of the 
faet that he contributed to some extent to the support of two sisters, 
who did not réside wlth him. 

[Ed. Note, — For other cases, see Bankruptcy, Dec. Dlg. § 395.*] 

3. Bankruptcy (§ 400*) — Exemptions-tBueden of Pboof. 

On .an application by a bankrupt for exemptions, the burden is on hlm 
to prove his right thereto by conclusive évidence. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 400.*] 

In the matter of bankruptcy proceedings of W. R. Rainwater. On 
certificate ôf a référée denying the bankrupt's claim to exemptions. 
Affirmed. 

>FoT othar casea see same topic & S kumbbb in Dec. & Am. Cigs. 1907 to date, & Rep'r Indezès 
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Upon certificate of référée. 
To the Honorable District Judge: 

The underslgned, F. M. West, one of the référées In bankruptey of thls 
court, hereby certlfles the following facts, with his opinion thereon, for ac- 
tion, pursuant to section 39 of the bankruptey act: 

The question hère presented is whether the bankrupt is entltled to certain 
exemptions claimed. 

The facts are: On June 11, 1910, Eainwater was adjudged a voluntary 
bankrupt, and at the first meethig of creditors, June 27, 1910, a trustée was 
duly eleeted. In the schedules as orlginally flied, the bankrupt claimed as 
exempt certain real estate situate in the village of Lucien, Miss., consisting 
of two lots, with storehouse thereon, valued at $2,000, in the upper story of 
which building the bankrupt resided. 

This property was intumbered to a bank at Brookhaven, Miss., for $600 
On July 23, 1910, the bankrupt flled his pétition, praying leave to amend hli 
schedules so as to claim as addltional exemptions the sum of $200, lu th(, 
hands of the trustée, and declared in sald pétition that he did not know ai 
the time he filed his schedules that he could hold as exempt the said sum rf 
$200, because of being a résident of the said village ; that he had not learni.d 
of such right until after the filing of his schedules, and of his adjudication- 

At the first meeting of creditors, upou examination of the baukrupt, cr .'d- 
itors verbally objected to the allowance of the real estate as exempt, and on 
July 18 and August 2, 1910, they flled formai written objections to such al- 
lowance and to the further allowance of said $200. In the schedules as ( rîg- 
inally flled, the bankrupt claimed the real estate as exempted to hlm as head 
of a family because he had two sisters dépendent upon him for support, one 
of whom lived with hlm. A few days before the flrst meeting, and after the 
adjudication, the bankrupt, evidently to make, as he thought, assurance dou- 
bly sure, took urito himself a wlfe, so that in his amended pétition for exemp- 
tions he claimed the $200 as exempt because of being married and havlng 
also two dépendent sisters, ail supported by hlm. At the date of bankruptey 
the clalmant was a widower. 

The statute under which the claim for exemptions Is made is as follows: 
"(Code, 1906.) 2147. Exemptions in Cities, Towns and Villages. — Every citi- 
zen of this State, maie or female, being a householder, and havlng a family, 
residing in any city, town, or village, shall be entltled to hold, exeiapt from 
seizure or sale under exécution or attachment, the land and buildings owned 
and occupled as a résidence by such person, not to exceed in value, save as 
hereinafter provided, three thousand dollars, and Personal property to be se- 
lected by hlm, not to exceed in value two hundred and flfty doUa s, or the 
articles specified as exempt to the head of a family." 

There are two questions presented for détermination: 

First. Is the bankrupt entltled to the exemption because of being i married 
man? 

Second. If he is not entltled to the exemption because of his ma\riage, is 
he entltled to the exemption because of havlng two dépendent siste;8? 

[1] I do not think his marrlage after the adjudication of Itself enfltles hlm 
to the exemption. It should be noted that the clalmant did not niairy until 
about two weeks after his adjudication, and within a few days of tht élection 
of his trustée. The law is that the trustée takes title to ail of the property 
of the bankrupt upon the adjudication. Section 70 of the act. This Leing the 
law, and the title of the bankrupt having passed upon adjudication (so fat 
as the first question is concerned) to the trustée, the bankrupt could not, by 
marrying again after adjudication, retake the title which had already passed 
from him. The allowance of exemptions is flxed as of the date of tle adju- 
dication. Matter of Fletcher (D. G. Ohio) 16 Am. Bankr. Rep. 491. In the 
Fletcher case the bankrupt pursued a like course to the one hère. He was 
a single man at adjudication, but between that time and the first me,îting of 
his creditors and élection of a trustée he married ; but that availed hi»n noth- 
ing, since the court held that fie had lost his title to the property wheu adju- 
dication was had, and that his marrlage did not revest the title in him. The 
cases o£ Irwin v. Lewis, 50 Miss. 363, Letchford t. Cary, 52 Miss. 791, Jones 
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V. Hart, 62 Miss. 13, and Diillon v. Harkness, 80 Miss. 14, 31 South. 416, 92 
Am. St. Rep. 563, bave no application hère. 

ïhose cases, under a state statute, décide that the d*tor at any time be- 
fore sale iinder , ex^ytion maj' move uppn tlie land, and, if he be head of a 
fatolly, be niay clâini thé property as exempted, and thus defeat X^e sale of 
the property levléd upon. He piay even marry at any jime before the sale of 
tbe,property and, clftim it as exempted, and bis fll^lm wlU be recognized. It 
sbould be noted tbàt tbe debtor in those cases does not part with tbe title 
until the land is actually sold under exécution. In the instant case the title 
passed at date of adjudication. Thé distinction is quite évident. 

[2] New as. tothfe Second question: 

The testimony shows that the claïmànt had a sister livlng at Wesson, 
^liss., wbo bad threç little girls worWng In tbe cotton mllls at that place, and 
one boy wbo worked in a store, and that be occasionally sent sucb sister 
sums of money, tbougb the bankrupt mentions only one sum of $5, wbicb he 
says he gave his sister some time âfter June 1, 1910. Tbe boy's âge is given 
at 13 or 14, and Is older tban the little girls. It is not contended that thls 
sister at Wçsson résides wltb the claimant, but that she is dépendent upon 
blm for svpport. The évidence doès not clearly show thàt sbe is dépendent 
uppfa the bankrupt for support, and, even If sbe were, sucb fact would not 
entitle him to exemption. In the case of Pearson v. Miller, 71 Miss. 379, 381, 
14 South. 731, 732, 42 Am. St. Rep. 470, Wood, J., sald: "A bouseholder may 
tje sal^ to be a pérson ownlng or holding and occupylng a bouse ; and a fam- 
Uy ipay be deflned to be a collection of persons livlng together under one head. 
A hpuseholder having a f amily may be characterized as the head of a family 
occupylng a hduse, and livlng together in pne domestic establishment. He 
need not be a husbànd or a father, nor need the fanilly over wbicb he bas 
heâdshlp and contpol be kept together as a unit continuously. The éducation 
of cbildre», tbe mn,ess of any member of the family requiring change of cli- 
mate, pr m^re absence, however protraeted, if dnly temporary, for pleasure 
or récréation, wllj not, of course, dissojvo tbe family relationsbip or break 
up tJie bousebold." Applying thèse principles, it is easiïy seen tb^t tbe fact 
thàt thé claitnant contribùted to tbe support of the sister at Wèsson, wbo did 
not réside wltb hlnp^ Is no warrant for tbe allowance of the exemption. 

Thé inatter tbèn narrows down to tbe one propoSltîon: Is the bankrupt 
entitled to the exeipption because of the clalm that one pther widowed sister 
reslded with him ànd was dépendent upon him for support? Tbe testimony 
shoiys'tliat thls widowed sister canle to his home lu Jùne, 1909, to live with 
hini, He claîms ; but in tbe late fali of 1909 this sister went to tbe Gulf coast 
of Misàlssippl tpbe with ber daughter-in-law. Claimant in another place in 
his tésHinony sâys that thls sister Came to live with him In January, 1909, so 
I am ubable to say whlch' date is coWect, and thèse dates, confllcting as they 
are, are the only dates testlfled about as flxlng the time of thls sister's com- 
ing to the çlaimant's home to live. Theçe is nothing in the testimony show- 
ing whethei? the daugbter-in-law was a widow or had a busband, and tbe 
cause of tbe bankrupt's sister gping to the Gulf coast is stated by tbe bank- 
rupt as follows: "My sister had been livlng with me some time up untll hère 
last fall, wben her daughter-ln-lâw Went ott down hère on the coast. She 
was livlng there, too. I was taldng care of ail three of them. Sbe got sick 
and weht ofC. Dr. Hudson sent her ofC down bere on the coast where she 
corne from,,çihd she sent back for my sister to corne down there and wait on 
her until éhe died or got better, â.nd î got a letter from her tbe other day 
that sbe was golng to Texas." i présume tbe claimant in speaking of sup- 
portlng "àll tbree of them" meant, that he was supperting his two sisters and 
the daughter-in-làw pf one of the sisters (the one that went to the Gulf coast), 
tbougb he does not clear the matter xïp in his testimony. ' Claimant also tes- 
tlfled tbàtlbe had given the sister goîng there $38 or $40 wben sbe left bis 
home, and that he had not sent her anything since that time. It will be 
noted in thé excerpt abore that the bankrupt says, "She was livlng thete, 
too," evidéntly rèferrlng to the sister. The letter referred to by the bank- 
rupt is as follows: "dear Brother. As I am By niy sef I wlU com and Sta 
with you as long as I liv as Winfleld hast to take loulse to mexco as Sbe is 
Just like tom was and bas Bin sick ail the time. We cannot do enny tblng 
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for lier he Is going to tak hear of. I will haft to com aiid llr wlth ypu ail 
the tlm. I wIU Be up thare in a Bout toc weaks. I hav monny to com on 
and will Be thare. S. B. thomas." This letter Is not dated. It is not shown 
who "Winnfleld" Is. He may be the son of the baxikrupt's slster. That Infer- 
enee is excusable, slnce the bankrupt speaks o( hls sister as "living there, 
toc"; and the inference would alsobe excusable that because of the lady's 
ill health her husbànd was going to take her to Mexico, and this prospective 
action deprived the sister of her home on the coast wlth her son and his wife, 
and that she was compelled to come to her brother, the bankrupt hère. 

[3] The testimony in thls case leaves too much to Infer. It seems to me 
that, if a bankrupt is entitled to his exemptions, he must make a clear proof 
of that right. Certainly the burden is upon him to establish hls clalm to 
them, and the proof should be coneluslve. It is not conclusive in this case. 
I think I should note hère, too, the following: On June 27, 1910, at the flrst 
meeting of the credltors of the bankrupt, he was examined, but the testi- 
mony was not reduced to writing. T hâve a perfeetly clear recollection, how- 
ever, of his évidence. He was asked if he had any money, and what had be- 
come of the cash taken in at his store the few days immediately preceding 
the filing of his pétition in bankruptcy. He testifled at flrst that he did not 
hâve nuy money; but flnally corrected that by saying that he did hâve $8, 
which he had turned over to his attorney to partly defray the expense of the 
flllng fées In the bankruptcy proceedings. He testifled positively that he had 
no other cash; yet on July 8th, Just before the trustée sold the assets for 
the beneflt of the credltors, the bankrupt turned over to said trustée the suoa 
of $200 in cash, which he had had in possession at the time of flling his pé- 
tition and schedules, though the schedules, sworn to, show no cash, and his 
testimony, given under oath on June 27, 1910, was that he had no cash. 
Clearly, this was false swearing ; and, while the Mississippi statute does not 
deny the exemptions because of the fraud of the debtor in concealing hls 
assets, yet the référée Is the Judge of the credibllity of witnesses, and such 
conduct on the part of thls bankrupt leads me to conclude that the testimony 
of the clalmant on the objections of creditors to the allowance of his exemp- 
tions Is not Impressed with that degree of truth that, to my mlnd, should 
characterize It in support of his claim. 

The exemptions are, therefore, denied. 

McNair & McNair, for bankrupt. 
Ratcliff & Truly, opposed. 

NILES, District Judge. I find no error în the action of the référée 
in denying the exemptions, and his conclusions are affirmed. 



AtTLT & WIBOEG CO. v. CHESHIRE et al, 
(Circuit Court, S. D. lowa, C. D. July 21, 1909.) 

No. 2,467. 
Tbade-Maeks and Tbade-Names (§ 3*) — Names Subjeot to Ownership— De- 

SCEIPTIVE TEBMS. 

The name "No Wash Up," as applled to a préparation for use on prlnt- 
ing rollers and llthographing plates to obviate the necessity of washing 
the same after use is descriptive, and Its use by one manufacturer gives 
him no exclusive right, nor right of action to enjoin its use by another 
as the name of a différent préparation used for the same purpose, where 
the two are clearly distlnguishable by their odor, the shape and appear- 
ance of the cans in which they are put up for sale, and by the labels, 

•For other cases see same topic & § ndmber ta Dec. & Am. DIgs. 1907 to date, & Hep'r Indexes 
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and there Is no attempt by défendant to sell its product as thut of com- 
plalhant. 

[Éd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. |§4-7; Dec. Dlg. § 3.* 

Arblti-ary, descriptive, or flctitlous character of trade-marks and trade- 
names, see note to Searle & Hereth Ce. v. Warner, 50 C. C. A. 323.] 

In Equity. Suit by the Ault & Wiborg Company against Carey À. 
Cheshire and the Cheshire Chemical Company. Decree for défend- 
ants. • 

Walter F. Murray, for complainant. 
Thomas A. Cheshire, for respondents. 

SMITH McPHERSON, District Judge. This case is by a bill in 
equity, complainant being a corporation organized under the lawsof 
the State of Ohio, and the défendants citizens of lowa, and the ju- 
risdictional amount is alleged. The action is of and concerning a 
compound for use upon printers' rolls, designated as "No Wash Up." 
It was designated by complainant as an arbitrary trade-mark for the 
compound, and the same has been used by complainant since June, 
1906. Complainant has extensively advertised the same, and the con- 
tention is that it is a valuable compound for such use, and larg-ely 
sold upon the markets for such use, and is represented to be of great 
value. Défendants are using a compound known as "No Wash Up," 
and sold extensively in lowa and elsewhere ; the allégation being that 
complainant's compound is very valuable and of great practical use, 
and that défendants' compound is of inferior quality. An injunction 
against the défendants is prayed. 

The real contention in the case is as to whether the désignation "No 
Wash Up" is either a name, sign, symbol, or device, whether the same 
is used to identify the product, or whether the words "No Wash Up" 
are simply descriptive of the use of the product. Neither party has a 
registered trade-mark, ând neither party hàs a copyright. Complainant 
contends that its product is placed in small cans, and that défendants' 
cans and labels closely resemble those of complainant, and that de- 
fendants' product is often sold to the public, deceiving the public, in- 
ducing purchasers to buy the inferior product of the défendants, mak- 
ing the public believe^ that défendants' product is that pf complainant. 

The évidence shows substantially the following as the f acts : The 
words "wash up" are a slang expression of common and gênerai use 
in printing offices, meaning that the rollers and plates, af ter use, 
must be washed ; the ordinary means for so doing being by the use of 
kérosène and a cloth. The ink on the rollers becomes dry ; af ter a 
short time, making them unfit for use until cleaned; the cleaning of 
which is done with considérable labor. By the use of the product of 
either complainant or défendants, the cleaning with kérosène and 
cloth would be avoided. Complainant contends that the words "No 
Wash Up" would indicate a resuit, but that the expression would not 
indicate what it was, and that it would not indicate whether it was an 
ink which would not require washing, or whether it was a new process 

•For other cases see same topic & § number In Dec. & Am. DiES. 1907 to data, & Rep'r Indexes 
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of printing, but only that the process of washing was to be obviated 
in some way ; while the défendant contends that, the expression being 
in the language of the printing office, the words are descriptive of the 
product and the uses to which it would be put. 

Each party refuses to disclose the component parts of their re- 
spective compounds. But samples of each are in évidence, and it is 
conceded, as well it might be, that by the sensé of smell complain- 
ant's compound is heavily impregnated with ether, while défendants' 
compound is heavily impregnated with oil of cloves. And by the 
sensé of smell no one could be mistaken as to whose compound he was 
buying or using. Complainant's compound is sold in a cylindrically 
formed can, four inches in height and three inches in diameter, with 
a top opening for use, with a screw lid of about an inch in diameter. 
Défendants' product is sold in cans of dôme or jug shape, minus the 
handle, with a like top, except that it is smaller and with a cork for 
a stopper. 

The label on complainant's can is of an orange color, while the 
label on défendants' can is white paper. The label on complainant's 
can reads, "For Lithograph and Type Rollers. 'NO WASH UP.' 
Made only by the Ault & Wiborg Co., Cincinnati, New York, Chicago, 
London, Eng., Mexico, D. F." Another part of the label reads : " 'NO 
WASH UP' can be used on both Lithograph and Type Rollers" — 
followed by directions. On another part of the label is the English 
Lion holding a flag. Défendants' can is labeled : "For ail lithograph- 
ing and printing rollers. C. C. C. NO-WASH-UP SOLUTION 
Manufactured by CHESHIRE CHEMICAL COMPANY, Des 
Moines, lowa, U. S. A. Used in ail the leading pressrooms of Ameri- 
ca" — and with directions. The directions in both cases are substan- 
tially the same, namely, to apply a few drops upon the rollers or plate 
when quitting work, at noon or in the evening. The name on com- 
plainant's label is in quotation, "No Wash Up," and on défendants' 
without quotation marks. 

The complainant has extensively advertised its products in mag- 
azines and periodicals takèn by printers. Défendants do not adver- 
tise other than by sending samples out to printers over the country. 
Défendants send their product out in large quantities in a square can 
containing perhaps half a gallon. The évidence shows that the com- 
pounds of both the complainant ând respondents are of practical use 
and of substantial benefit to the printers, saving much time and work 
in cleaning rollers and plates after use. But the évidence does not 
show which compound is the better, and with respect to the one which 
is the better the court makes no iinding, as the évidence does not 
show. Complainant's product sells for 75 cents per can, and défend- 
ants' at 50 cents ; but neither label shows the price. 

On the foregoing facts the complainant cannot succeed, for obvious 
reasons, and because of well-known rules, The name is descriptive. 
The term "wash up" is the language of ail printing offices. "No 
wash up" is the slang of the office, when the cleaning of the rollers 
and plates is sought to be avoided ; and, being a descriptive term, that 
of itself will avoid the alleged cause of action of complainant. 
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But,'goiiig'to the farthest extént that any court, English or Aniert- 
taîi, has gonfei complainant cannot recover becâuse 6f an entire failure 
fo show thJtt défendants are seeking to or do palm off their "wash" or 
cleaner as those of complainant. The odor or smell are so différent 
that no one can be deceived. The size and shape of the can are wholly 
unlîke. The labeling is not at ail similar. The priées are différent. 
The one advertises, and the ôther does not. The one is labeled as 
made at Des Moines, and the other at Cincinnati. 

The only similarity is in the use, as to which complainant has no 
patent, and as of right should hâve no monopbly, and the other sim- 
ilarity is in namê: As to that being descriptive, the évidence is scarce- 
ly in conflict ; ànd, if it were, complainant f urnishes the prooî by la- 
beling the words "No Wash Up" in quotation marks, thereby showing 
that the tlame is borrowed from some source. 

The. bill of complaint will be dismissed. 



GOBPEL et al. v. HAMBURG AMERICAN PACKET CO. et al. 

(District Court, S. D. New York. September 25, 1911.) 

1. Careiehs (§ 83*) — Cabbiage of Goods— Liability fob Misdelivèrt. 

A flrm of importera of Itallan fruits eonducted their business on bank- 
ers' crédits furnished by libelants under an arrangement wtiich had been 
malntaibed for years, and by which, a crédit for a certain sum having 
•been arrangea for, the shippers to Italy made drafts at 90 days on libel- 
ant's IiondoH correspondent, to which they attached duplicate bills of lad- 
ing caïling for delivery to Qrder and Indorsed by them. On acceptance of 
the drafts, the Iiondon bank transmitted such bills to libelants, who 
turnèd them over to thé lint)orters, taking from them a trust receipt by 
which thèy agreed to recelve the fruit as agents for libelants, and hold 
the same or its proceeds to be applied in payment of the drafts. The 
respondent steamship oompanles issued a third bill of lading, stamped, 
"Duplicate— Not Negotlable," which the shipper forwarded, unindorsed, 
to the Importers. On recelving one of the bills of lading from libelants, 
the importers had the goods eiitered at the customhouse thereon, paid the 
estlmated duty, and received a permit on which they obtainèd delivery 
from the carrier. They made ail their bank deposits in one account, and 
dld not, and were not requlred to, keep the proceeds of such shipmenta 
separate, but on notice gave libelants a check to meet each maturing 
draft. In the case of certain shipments of lemons from Palermo, the 
Importers Indorsed the name of the shipper on the "Duplicate — Not Nego- 
tlable" bill of lading, had the goods eutered thereon at the customhouse, 
and received a permit on which the lemons were dellvered to them and 
sold. In BOme of such cases they subsequently obtainèd the original Mil 
of lading from libelants, and In some they dld not. Libelants did not 
learn of such action until the Iniporters had become Insolvent and falled 
to provide for the drafts. Eeld, that neither the relations and course of 
business between libelants and the importers, nor a custom of the port 
to make delivery on the customhouse permit, nor the fact that the cus- 
toms ofllcers Issued such permlts on Invalid bills of lading, relleved tho 
carriers from the efïect of the settled rule that they were authorized to 
make delivery only on the gennine bills of lading properly indorsed, ani: 
that they were liable to libelants for any damages sustalned by them b ,■ 
reason of such wrongful deliveries. 
[Ed. Note. — For other cases, sée Carriers, Dec. Dlg. § 83.*] 

•For other cases see same toplc & § numbkb in Dee. & Am. Dlgs. 1907 to date, & Rep'r lujtiiu^. 
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2. Cabbiees (î 93*)— Oabriage qf Goods— Liabilitt fob Misdelivekt— Rat- 

ification OF Unauthobized Deliveey. 

The delU'ery of the genuine bills of ladlng by llbelants to the Importers 
In some cases, after the latter had obtained and sold the goods, did not 
operate as a ratification of the préviens deliveries, of which llbelants had 
no knowledge. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 356-362 ; Bec. 
Dlg. § 93.*] 

3. Carriers (§ 94*)— Suit for Misdelivebt of Goods— Measure of Damages. 

In a suit in admlralty to recover for breach of maritime contracts to 
carry and deliver goods, which were wrongfully delivered to another when 
llbelants held the bills of lading properly indorsed, the measure of darû- 
ages recoverable is not the value of the goods, as for a conversion, but 
the amount of libelant's actual loss; and where llbelants held the bills 
of lading as security for bank crédits furnished by them to the real Im- 
portera of the goods, on which the same were bought, and delivery was 
made to such importers, who in faet applied the net proceeds of the goods 
after payment of frelghts, Insurance, duties, and other expenses to the 
payment of such crédits, so that llbelants reeeived ail they could bave 
realized therefrom had they tal>en and sold the goods themselves, they 
Bustained no damage which is recoverable from the carriers. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 94.*] 

4. AUCTIONS AND AUCTIONEERS (§ 10*) PbOCEBDS OF PBOPERTY— EePATMENT 

OF Advances Madb bt Auctioneer. 

Advances made by an auctioneer on goods reeeived by him for sale and 
deducted from the proceeds after sale are in law a part of such proceeds, 
and not loans so far as affects the rights of a lienholder entitled to the 
net proceeds, and who reeeived the beneflt of the advances. 

[Ed. Note. — For other cases, see Auctions and Axictipneers, Cent. Dlg. 
§§ 44-47; Dec. Dig. § 10.*] 

5. Cabroirs (§ 94*) — Suit fob Misdelivert of Goodb— Damages. 

Where, under an arrangement by llbelants as bankers to fumlsh créd- 
its for the purchase of merchandlse by importers by means of acceptan- 
ces of drafts at 90 days, which arrangement had continued for a number 
of years, It was the custom of llbelants, who reeeived the bills of lading 
as security, to deliver them to the importers, who obtained and sold the 
goods, depositing the proceeds in their gênerai bank account on which they 
drew ehecks for the amount of the drafts as they matured, and llbelants pàid 
no attention tô the proceeds of the particular shlpments, they did not 
Bustaln damages recoverable from the carriers bècause of the fact that 
shlpments which had already been made and for which drafts had been 
aceepted but had not matured were wrongfully obtained by the importers 
without the bills of lading, and sold a few days earUer then they would 
otherwise hâve been, where it did not appear that they bi-ought less than 
they would later, and llbelants reeeived the beneflt of the proceeds. 

[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 94.*] 

In Admiralty. Suit by Cari Goepel and others against the Ham- 
burg American Packet Company and others, with eight other cases 
against différent défendants. Decree for défendants. 

Fred. W. & Alfred E. Hinrichs (Fred. W. Hinrichs, of coitosel), 
for libelants. 

Wheeler, Cortis & Haight (Clarence Bishop Smith, of counsel), for 
Hamburg Amercian Packet Co. 

UUo, Ruebsamen & Yuz?olino (Lorenzo Ullo, of counsel), for Medi- 
terranean & N. Y. S. S. Co. and the Steamships Giulia and Citta di 
Napoli. 

•For otber cases see same topic A % nçmbbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



74:6 191 FEDERAL REPORTER 

Convérs & Kirlin (J. Parker Kirlin and John M. Woolsey, of 
counsel), for Prince L,ine, Limited, and the Stéamships II Piemonte 
and Cerea. 

Lord, Day & Lord (Herbert C. Lakin and Lloyd L. Jackson, Jr., 
pf çounsel), for Cunard S. S. Co. 

Burlingham, Montgomery & Beecher (Morton L. Fearey and G. H. 
Robinson, of counsel), for Oceanic Steam Navigation Co. 
; William J. Underwood, for Brown & Seccomb. 
, McElheny, Bennett & Sicher (Victor K. McElheny, Jr., William M. 
Bennett, and Dudley F. Sicher, of counsel), for Fruit Auction Co. 

Breed, Abbott & Morgan, for W. H. Westervelt & Co. 

HOLT, District Judge. Thèse are nine suits in admiralty, five of 
which are suits in personam against the Hamburg American Packet 
Company, the Mediterranean & New York Steamship Company, the 
Prince Line, Limited, the Cunard Steamship Company, and the Oceanic 
Steam Navigation Company, and four of which are suits in rem 
against the stéamships II Piemonte, Giulia, Cerea, and Citta- di Napoli. 
They weré ail brought by the same libelants, the firm of Schulz & 
Ruckgaber, to recover damages alleged to hâve been caused to the 
libelants 'by the unauthorized delivery by the stéamships and steam- 
ship companies sued of certain shipments of lemons, the bills of lading 
for which were held by the libelants. The suits, by stipulation, hâve 
been tried together. They were originally brought only against the 
stéamships or the steamship companies which imported the lemons; 
but subsequently in most of the cases W. H. Westervelt & Co., the 
importers of the lemons, and Brown & Seccomb and the Fruit Auction 
Company, fruit auctioneers who sold the lemons, were brought in as 
défendants on pétition by analogy to the practice under the fifty-ninth 
admiralty rule. A large amount of testimony has been taken, and 
elàborate and able briefs hâve been presented by the various counsel 
in the case; but the évidence, although somewhat complicated, is not 
contradictory in its njaterial portions, and the substantial facts in the 
case are rjot in controversy. 

[ 1 ] In the spring of 1905 the libelants were, and for many years 
had been, bankers, doing business at New York under the firm name 
of Schulz & Ruckgaber. W. H. Westervelt & Co. were and for many 
years had been importers at New York of lemons and Italian fruit. 
Fruhling & Goschen were bankers doing business at London, and 
acting as correspondents of Schulz & Ruckgaber, and the firms of N. 
& P. Zito and Zito, Maniscalco & Co. were fruit dealers at Palermo, 
Sicily. Westervelt & Co. and Schulz & Ruckgaber had had dealings 
for more than 20 years, Westervelt & Co. originally buying exchange 
from Schulz & Ruckgaber. For about 10 years before 1905 Wester- 
velt & Co. had a line of crédit with Schulz & Ruckgaber for their 
impôrting biisiness. Originally the limit of sùch crédit was £5,000 
in the aggregate. Afterwards it was increased from time to time 
until in 1905 such limit was i 12,000. It was also agreed between them 
that on éach grartt of a crédit Westervelt & Co. should deposit with 
Schulz & Ruckgaber, $1 for each £1 of crédit. The regular method 
in which the business was donc was this: When Westervelt & Co. 
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were about to purchase fruit in Italy, they made an application on a 
printed form to Schulz & Ruckgaber, stating the amount of crédit 
wanted, the time of payment of the draft, which was generally 90 
days after acceptance, the date, and the names of the merchants au- 
thorized to draw on the crédit. No particylar steamer was named in 
the appHcation. The crédit asked was usually a round sum, as, for 
instance, £2,000, and did not mention or apply to any particular ship- 
ment. Several shipments were often made under one crédit. If such 
application for crédit was accepted, Westervelt & Co. signed and de- 
livered to Schulz & Ruckgaber a so-called "crédit receipt." By this 
document Westervelt & Co. acknowledged the receipt of a confirmed 
cable crédit on Fruhling & Goschen for the specified amount in favor 
of the specified shippers, and, in considération thereof, agreed to pro- 
vide previous to the maturity of the bills sufficient funds to meet their 
payment, and that ail property that should be purchased or shipped 
in compliance with the terms of such crédit, and the proceeds thereof, 
and the policies of Insurance thereon, together with the bills of lading, 
were thereby pledged and hypothecated to Schulz & Ruckgaber as 
collatéral security for such payment, and for the payment of any other 
obligation due or to become due to Schulz & Ruckgaber from Wester- 
velt & Co., and were held subject to their order, on demand, with 
authority to take possession and dispose of the same at discrétion for 
their security or reimbursement. At the same time a dollar for every 
pound of the crédit was paid by Westervelt & Co. to Schulz & Ruck- 
gaber. Schulz & Ruckgaber thereupon cabled the terms of the crédit 
granted to Fruhling & Goschen at London. Westervelt & Co. there- 
upon purchased fruit in Italy, and notified the sellers to draw for the 
price on Fruhling & Goschen. The sellers, then, in the usual course of 
business, shipped the fruit, received from the steamship companies two 
bills of lading which recited that two bills had been issued, one of 
which accompHshed the other td stand void, and also another bill of 
lading similar to the two above mentiohed, except that the words 
"Duplicate — Not Negotiable," were stamped on its face. Ail thèse 
bills provided, in substance, in the usual form, that the bills of lading 
duly indorsed should be given up by the steamer's consignée in ex- 
change for a delivery order. The sellers then drew a draft on Fruh- 
ling & Goschen for the price of the fruit, annexed to it the two original 
bills of lading and a consular invoice, and sent them through banks 
to Fruhling & Goschen, at London, and at the same time sent the 
"Duplicate— Not Negotiable" bill of lading to Westervelt & Co. Fruh- 
ling & Goschen, on receipt of the documents, accepted and returned 
the draft to those who presented it, and mailed one of the bills of 
lading and the consular invoice to Schulz & Ruckgaber, and sent to 
them the other bill of lading by the following mail. Schulz & Ruck- 
gaber, on receipt of the documents, notified -Westervelt & Co., who 
thereupon called on Schulz & Ruckgaber, and received sometimes one 
and sometimes' both of thebills of lading, and gave therefor a trust re- 
ceipt. By this trust receipt Westervelt & Co. acknowledged the receipt 
from Schulz & Ruckgaber of the merchandise specified in the bill of 
lading, and declared that they held and agreed to hold it on storage as 
the property of Schulz & Ruckgaber, with the liberty to sell the same. 
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as theîr agents f of their account, and to accotlnt for the proceeds wlien 
received to thertl ; that said proceeds should be applied to the pay- 
hient of the bills of exchange drawn for the purchase of said goods, 
ùnless said bills Virere otherwise paid or provided for satisfactorily to 
said Schulz & Ruckgaber; that until sale Westervelt & Co. were to 
keep said property insured against fire, said Insurance being payable 
in case of loss to Schulz & Ruckgaber, with thé understanding and 
agreement that they were not to be chargeable with any expenses in- 
curred thereon, and that they should retain the légal title to, and 
hâve the right to possession of, said property and of the proceeds 
thereof at ail times until said bills of exchange were paid or otherwise 
provided for satisfactorily to said Schulz & Ruckgaber ; that it was 
the intention of such receipt to prôtect and préserve unimpaired the 
owherfehip, the title, rights, and interests of Messrs. Schulz & Ruck- 
gaber in and to said pt-operty and the proceeds thereof; that this 
arrangement was also to confirm to said Schulz & Ruckgaber ail their 
rights under the crédit receipt under which said property was im- 
■ported; and that Westervelt & Co. were to act in the prémises en- 
tirely as the agents of said Schulz & Ruckgaber. 

In the ordinary and usual method of proceeding, Westervelt & Co., 
lipon f eceipt of the original bills of lading f rom Schulz & Ruckgaber, 
took one of the bills of lading to the customhouse, duly entered the 
trterchândise, paid the estimated duty, and received a customhouse per- 
mit for the delivery of the goods. Ûpon présentation of such permit 
to the steamship, the goods were discharged f rom the steamship upon 
the dock. Thereafter, according to the usual custôm of selling green 
fruit in New York, the goods were sold at auction on the dock by fruit 
âuctioheers, who usually made considérable advances on the fruit to 
Westervelt & Co., and who, after the sale, accounted to them for the 
proceeds of the sale, after deducting advances, commissions, and 
charges of any kind. Westervelt & Co. deposited ail moneys received 
from ail sources in one bank acCount. About from 12 to 20 days be- 
fôre the maturity of any draft accepted by Kruhling & Goschen, Schulz 
& Ruckgaber sent to Westervelt & Co. a statement of the amount re- 
quiréd to pay the draft, crediting Westervelt & Co. with the deposit 
already made of a dollar for évery pound of the crédit, and with any 
other proper crédits, and Westervelt & Co. thereupon sent them a 
check for the amount called for by the statement. Westervelt & Co. 
never sent Schulz & Ruckgaber any account of the sales of the fruit, 
and they never kept the proceeds of the business in a separate account, 
and they were never requested to do so. They were never asked, and 
riever undèrtook, to pay to Schulz & Ruckgaber the exact proceeds 
of any spécifie importation. AU their payments, after the introductory 
payment of â dollar for each pound of crédit, were payments of the 
amounts or on account "of the amounts necessary to put the bankers 
in funds to meet spécifie drafts maturing. 

During the year 190S, up to June 7th, when the business relations 
bètween Westervelt & Co. and Schulz & Ruckgaber cea:sed, Wester- 
velt & Co. imported nearly 50 différent lots of lemons, of which ail 
blit 17 lots weî-e entered in the manrter above described. Seventeen 
lots, however, •\ivere entered diflferently, and, as'the libelântsrclâim, 
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without authority, and are the subject of thèse suits. Thé différence 
in the manner of entering thèse 17 shipments was this: After the 
shipments arrived, Westervelt & Co., instead of obtaining from Schulz 
& Ruckgaber the original bills of lading, sent them by Fruhling & 
Goschen, took the "DupHcate^Not Negotiable" bill of lading, which 
had been sent to Westervelt & Co. by the shippers, and entered the 
merchandise at the customhouse upon it. Ail the bills of lading, 
the two sent forward with the draft to London and the one sent to 
Westervelt & Co., were signed by the respective steamship companies, 
and provided that the merchandise was deliverable "to order," and 
were alike in ail respects except that the two sent to London were 
indorsed in blank by the shippers, who were either N. & P. Zito or 
Zito, Maniscalco & Co., while the one sent to Westervelt & Co. was 
not so indorsed, and also except that the one sent to Westervelt & 
Co. had stamped on its face "Duplicate — Not Negotiable," while the 
two sent to L^^ndon were not so stamped. In the cases of the 17 
shipments in question, Westervelt & Co. took their "Duplicate — Not 
Negotiable" bill of lading, indorsed on it "N. & P. Zito" or "Zito, 
Maniscalco & Co.," as the case required, then indorsed it "W. H. 
Westervelt & Co.," and filed it in the customhouse. The customhouse 
officiais accepted it as a proper bill of lading, filed it with the consular 
invoice which they had already received, estimated the duty, and, upon 
receipt of the amount of duty, issued the usual customhouse permit 
for the delivery of the lemons. In some caSes ink Unes were drawn 
through the words, "Duplicate — Not Negotiable"; in other cases no 
such lines were drawn. It does not appear by whom thèse Unes were 
drawn. Iii the case of 12 of the 17 shipments in question Westervelt 
& Co., after such entries at the customhouse, applied to Schulz & 
Ruckgaber for the original bills of lading, as though to use them in 
making the customhouse entries, and received them, but apparently 
made no use of them for that purpose. On June 7, 1905, Schulz & 
Ruckgaber first learned that the 17 shipments had been entered on 
the "Duplicate — Not Negotiable" bill of lading, and they hâve since 
held the original bills of lading covering the remaining five shipments. 
Thèse suits are brought to recover the value of the 17 shipments, on 
the theory that the steamship companies had no authority to deliver 
the merchandise on customhouse permits granted on the "Duplicate — 
Not Negotiable" bills of lading, or without the production of the orig- 
inal bills of lading held by Schulz & Ruckgaber. 

The lemons imported by Westervelt & Co. in the year 1905 were 
ail sold at a heavy loss. The aggregate of the loss, of course, went 
on increasing as the business continued. The lemons imported were 
usually sold at an average of about 50 days after they were shipped 
from Sicily. As Westervelt & Co. were not to pay to Schulz & Ruck- 
gaber the amount due on the drafts till shortly before the expiration 
of 90 days after their acceptance, considérable time passed between 
the sale of each shipment and the date when Westervelt & Co. paid 
the amount due on the draft drawn against it. During that time, in 
the ordinary course of business, in the spring of 1905, other shipments 
arrived and were sold, the proceeds of which were tUrned over to 
Westervelt & Co. The resuit was that Westervelt & Co. went on pay- 
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ing maturing drafts out of the proceeds of later shipments, until at 
length, about June 7th, the losses on the sales exhausted the f unds of 
Westervelt & Co., and they informed Schulz & Ruckgaber that they 
could net make further payments to meet the maturing drafts. There- 
upon further crédits were refused, and the business relations between 
Westervelt & Co. and Schulz & Ruckgaber ceased ; Westervelt & Co. 
owing Schulz & Ruckgaber about $30,000. At the same time the 
method by which Westervelt & Co. had entered the 17 shipments in 
question was ascertained by Schulz & Ruckgaber, and thèse suits were 
brought. 

The gênerai légal proposition upon which thèse suits are based, that 
a carrier which issues a bill of lading for merchandise intrusled to it 
for carriage is only authorized to deliver the merchandise to the order 
of the holder of the bill of lading, is fundamental. The libelants assert 
that the two original bills of lading sent with each draft to Fruhling 
& Goschen, and by them forwarded to Schulz & Ruckgaber, were the 
only bills which the steamers could legally recognize as authority for 
the delivery of the shipments; that the "Duplicate — Not Negotiable" 
bills sent to Westervelt & Co. were intended to be, and are understood 
in ail mercantile circles to be, a mère copy of the real bills, and were 
sent to the importers merely for their convenience, and were not bills 
upon the production of which a delivery of the merchandise would 
exonerate the steamer; that, therefore, the delivery of the 17 lots of 
merchandise in question by the steamers to Westervelt & Co. was un- 
authorized, and the steamers are liable to Schulz & Ruckgaber for 
the value of the merchandise. 

The respondents claim that the gênerai principle of law relied on 
does not govern thèse cases. They argue that this is not the simple 
case of a single transaction, or of a séries of separate transactions in 
which a banker advances cash or accepts a draft on the security of 
a bill of lading, but that the relations and liabilities of the parties must 
be determined by a considération of the gênerai course of dealing be- 
tween them for many years; 'that Westervelt & Co. were carrying on 
a large and continuons importing business, under a gênerai arrange- 
ment with Schulz & Ruckgaber for a banker's crédit ; that, in the 
first place, Westervelt & Co. were the purchasers, importers, and 
owners of the goods; that by their original deposit with Schulz & 
Ruckgaber of a dollar for every pound of crédit, amounting to a little 
more than 20 per cent, of the purchase price, and by their payment 
of the freight, duties, Insurance, and ail charges of importation, as 
required by the provisions of the trust receipt, they had contributed 
as much as half or more than half the cost of the goods when landed 
on the dock ready for sale; that the interest of Schulz & Ruckgaber 
iri the goods, as provided by the terms of the crédit receipt, was that 
of a mère lienor holding them as collatéral security for the repayment 
of amounts less than had been expended on them by Westervelt & Co. ; 
and that, therefore, Westervelt & Co., as owners, had a right to de- 
mand the goods, and the steamers were justified in delivering them 
upon such demand. But in my opinion the simple answer to thèse 
f acts is that Schulz & Ruckgaber held the bills of lading by which 
the.steamships had agreed td deliver the goods only to the holders of 
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the bills or to their order, and that Schulz & Ruckgaber had not au- 
thorized any one to receive the goods when they were delivered by 
the steamships. 

The respondents claim, in the next place, that, if Westervelt & Co. 
were not entitled to receive the goods as owners, they were enti- 
tled to receive them as the gênerai agents of Schulz & Ruckgaber, 
having full authority to enter the goods at the customhouse, to receive 
the customhouse permit, and to take delivery of the goods from the 
steamship pursuant to the permit. They assert that by the express 
terms of the trust receipts, and by the unvarying course of dealing 
between the parties for 10 years previously, Schulz & Ruckgaber had 
never entered the goods or attended to any of the détails of their 
entry, receipt, and sale; that Westervelt & Co. were alvvays notified 
to come and take the original bills of lading with which to enter the 
goods, and had always donc so; that in the 17 shipments in question 
Westervelt & Co. could hâve obtained the original bills of lading by 
simply calling for them; that whether the entry was made upon one 
of the original bills or upon the "Duplicate — Not Negotiable" bill was 
a matter which concerned the officiais of the government only, and 
not Schulz & Ruckgaber ; that as to Schulz & Ruckgaber Westervelt 
& Co. had gênerai authority to enter the goods at the customhouse as 
part of the necessary proceedings by which they were ultimately sold 
and converted into money, and that the method in which the resuit 
was accomplished, was immaterial. But in my opinion the answer to 
ail this is that, although Westervelt & Co. were gênerai agents of 
Schulz & Ruckgaber in ail other respects, they had no authority to 
obtain delivery of the goods except by the production of the original 
bills of lading. Schulz & Ruckgaber never authorized or knew of the 
use of the "Duplicate — Not Negotiable" bill with which to enter the 
merchandise and obtain its delivery, and, so long as they held the orig- 
inal bills of lading, the steamships had no right to deliver the mer- 
chandise to any other person. 

The respondents assert that Schulz & Ruckgaber were bound to no- 
tify the steamships promptly of their interest in the merchandise, if 
they proposed to repudiate the authority of Westervelt & Co. to re- 
ceive it ; that the merchandise was perishable property ; that, if not 
called for promptly, the steamships were not obliged to store it, but 
were authorized to sell it and hold the proceeds for whom it might 
concerri; that, the goods being perishable, the customhouse author- 
ities, under a Treasury régulation, were not allowed to store them un- 
der gênera! orders, but were under a duty to sell them and hold the 
proceeds for those entitled to them, if the duties were not promptly 
paid ; that, therefore, if Schulz & Ruckgaber did not produce the bills 
of 'lading promptly and take delivery of the goods, the steamships, ei- 
ther on their own motion, or by order of the government officiais, 
could hâve unloaded the lemons and sold them ; that by provisions in 
the bills of lading the steamships were exempt from liability for the 
goods under such circumstances after they left the ship's tackles; 
and that, therefore, they cannot be held liable when the same resuit 
was accomplished in another way while Schulz & Ruckgaber were nég- 
ligent in exercising their rights under the bills of lading which they 
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held.' vjBiit neither the steatnships nor the government officers under- 
took tp, exercise their rights to' unload and sell the fruit because it 
was perishable, or because of any delay in acting of Schulz & Ruclt- 
gaber, o;r becausç the fruit was: net called for by anybody. The steam- 
ships delivered the goods to Westervelt & Ço, upon their production 
of an invalid bill of lading, The fact that it was deposited in the 
custombouse, . and that the goods were delivered on a customhouse 
permit, ris, in my opinion, immaterial. The legalefifect of the trans- 
action was the same as though Westervelt & Ce. had delivered the 
invalid bills of lading directly to the steamships, and the goods had 
be^n delivered in reliance on them. 

The respondents assert that it bas been the custom of steamships 
in the port of New York for many years to deliver merchandise on 
the production of the customhouse permit, and not to require the 
production of the bills of lading; that by law one original bill of lad- 
ing must be filed in the customhouse on the entry of imported goods; 
that -in' some cases only one bill of lading is issued ; that, where more 
than one is' issued, the others sometiraes never arrive; that, when 
they do arrive, it is, in the usual course of business, by a subséquent 
mail, and sometimes a long time af ter the arrivai of the first bill ; 
and that to require the actual production and delivery to the steam- 
ships of an, original bill of lading in addition to the customhouse per- 
mit for delivery would cause delay, inconvenience, and loss in ail im- 
porting business, and particularly in the business of importing per- 
ishable goods. But the custom of a particular port cannot abrogate the 
spécifie î^reement in ail bills of lading that the merchandise is to be 
delivered to or upon the order of the holder of the bill. The strict 
maintenance of this rule is essential to the security of international 
commerce. Most of the vast business of importing merchandise from 
foreign countries is done by means of banker's crédits, and it is vi- 
tally essential to such a business that the bills of lading held by the 
bankers should constitute an undoubted lien on the merchandise, so 
long as , the bankers hold the bills, The steamship lines bave undoubt- 
edly foj?i|id it convenient, and usually safe, to assumé that, if the cus- 
tomhouse; officiais hâve issued a permit for delivery, a valid bill of 
lading has been filed with them. But, if the customhouse officiais hâve 
been indpcedto issue a permit for delivery on an invalid bill of lad- 
ing, that is, iomy opinion, no more a protection to the steamship lines 
than if they had themsélves accepted such a bill as valid, and deliv- 
ered the merchandise in reliance on it. 

[2] In the case of 12 of the 17 shipments in question, Westervelt 
& Co., after entering the goods on the "Duplicate-^Not Negotiable" 
bill of lading, applied for and obtained from Schulz & Ruckgaber the 
original bills, and it is claimed.that this constituted an authorizatîon 
to receive the goods, and a ratificaticfli of the delivery already made. 
But no one can ratify un unauthorized aet without knowledge of it. 
Schulz & Ruckgaber had no knowledge, when they delivered the bill-, 
that the goods had been already entered, and they charge that West- 
erydt & Go. applied for the original bills in order to conceal the fact 
that they had already entered the goods. 
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I think, therefore, that the delivery of the 17 shipments in ques- 
tion upon custômhouse permits issued on the production of the "Du- 
plicate — Not Negotiable" bills of lading was unauthorized, and that 
Schulz & Ruckgaber hâve a valid claim against the steamships for any 
damage which they hâve sufïered from such unauthorized acts. 

[3] The real question in thèse cases is whether the libelants hâve 
suffered any damage. If Westervelt & Co. had misappropriated the 
17 shipments or their proceeds, or any part of them, and had not ap- 
plied such proceeds to the payment of the drafts, Schulz & Ruckgaber 
obviously would hâve sufifered loss. But, in fact, Westervelt & Co. 
dealt with thèse 17 shipments exactly as they dealt with the others 
which were regularly entered. They deposited ail the moneys which 
they received for the lemons in their bank account, and from it paid 
the maturing drafts. The libelants' claim is, as I understand it, that 
the unauthorized delivery by the steamships of the 17 shipments was 
a conversion, and that they are therefore entitled to recover the mar- 
ket value of the merchandise at the time of the conversion. By the 
common law the rule of damages for conversion was formerly some- 
times applied in certain cases so as to produce a harsh and unjust 
resuit ; but as Lord Justice Thesiger said in Hivot v. London, etc., Co., 
L. R. 4 Exch. Div. 188, "of late the tendency of the courts has been 
to treat this action [trover] with more common sensé than it had been 
previously treated." But thèse are not common-law actions for a tort. 
They are suits in admiralty, to recover damages for"breaches of mari- 
time contracts to carry and deliver goods ; and, in such cases, in the 
computation of damages, the real question is, not what the goods 
converted were worth, but what has the libelant lost. The Boston, 1 
Ivowell, 469, Fed. Cas. No. 1,671 ; The LilHe Hamilton (D. C.) 18 
Fed. 327; 3 Parsons on Cont. (9th Ed.) p. 169; Dow v. Humbert, 
91 U. S. 299, 23 L. Ed. 368. In determining that question, in the 
case of a failure to deliver goods imported from'-a foreign country, 
ail the expenses of importation, such as duties, freight, insurance, and 
similar charges, must be deducted from the value of the goods, be- 
cause the owner would hâve been obliged to pay them before he re- 
ceived the goods. The Boston, I Lowell, 468, Fed. Cas. No. 1,671 ; 
Arthur v. Cassius, 2 Story, 81, Fed. Cas. No. 564; Wallingford v. 
Kaiser, 191 N. Y. 397, 84 N. E. 295, 15 L. R. A. (N. S.) 1126, 123 
Am. St. Rep. 600; Carver on Carriage by Sea (5th Ed.) § 727; 
Fisher v. Brown, 70 Fed. 570, 17 C. C. A. 225. Moreover, in view 
of the actual course of business between the parties for many years, 
in which there was no attempt to apply the proceeds of any particu- 
lar shipment to the payment of the draft drawn against it, but the 
drafts were paid as they matured, out of the gênerai bank balance, 
which was in conformity with the provisions of the crédit receipt, 
which gave Schulz & Riuckgaber a lien on the merchandise imported, 
not only for the payment of the drafts drawn against it, but "for the 
payment of any other obligation due or to become due to them or 
either of them from us," it is, in my opinion, unnecessary as well as 
impracticable to undertake to consider the 17 shipments in question 
as separate and distinct from the other shipments. In considering the 
191F.-^8 



754 191 FEDERAL REPORTEE. 

question whether the libeiants hâve sufifered damage from the unau- 
thorized entry of the 17 shipments, the entire season's business should 
be considered. The évidence shows that the entire net proceeds of 
the lemons imported by Westervelt & Co. under the crédits extended 
by Schulz & Ruckgaber, between January 1, 1905, and June 7, 1905, 
when the business ceased, after deducting ail amounts paid by West- 
ervelt & Co. for duties, freights, insurance, commissions, and other 
incidental charges, were $88,006.73. This was the amount which 
Schulz & Ruckgaber would hâve reaHzed if they had sold the goods 
themselVes, and there is no daim that the sales were not properly 
made, or that any larger amount could hâve obtained by any other 
method of sale. But during this same period Westervelt & Co. paid 
to Schulz & Ruckgaber $111,734.59, which included ail the proceeds 
of the sales, and was about $23,000 more thàn the net results of the 
sales. It would appear, therefore, from thèse figures that Schulz & 
Ruckgaber had suffered no damage from the unauthorized entry of 
the 17 shipments by Westervelt & Co. 

But the counsel for the libeiants asserts that most of the money 
paid over was not the proceeds of the lemons, and that, therefore, his 
clients hâve not received such proceeds. This claim is based on the 
f act that Brown & Seccomb and the Fruit Auction Company, the 
auctioneers who sold the lemons, made advances to Westervelt & Co. 
of $1:50 a box on the arrivai of the shipments, in order to provide 
funds for the payrnent of duties, freight, and other charges of impor- 
tation, which were charged in the accounts rendered after the sale. 
The libeiants claim, if I understand the claim correctly, that thèse ad- 
vances were loans, the reimbursement of which absorbed to that ex- 
tent the proceeds of the sales, and that the only proceeds of the sales 
of the lemons which reached Schulz & Ruckgaber were the cash bal- 
ances paid over by the auctioneers on the final settlement of the ac- 
counts of sales of each shipment. 

[4] But I think that this claim is untenable. The advances made 
by the auctioneers before the sales, it seems to me, were as much pro- 
ceeds of the lemons as if they had been received after the sales ; and 
the authorities seem to be to the effect that such' advances, made by 
an auctioneer in anticipation of sales, are in law regarded as part of 
the proceeds. Haven v. Gray, 12 Mass. 71 ; Whitney v. American 
Ins. Co., 3 Cow. (N. Y.) 210, affirmed 5 Cow. (N. Y.) 712; Hundley 
V. Spencer, 1 Rob. (La.) 209. Brown & Seccomb were the auction- 
eers who sold ail of Westervelt & Co.'s importations until May 4, 
1905. On that date the Fruit Auction Company entered into a con- 
tract with Westervelt & Co. to sell their importations thereafter. As 
part bf the contract the Fruit Auction Company agreed to advance 
$15,000 to Westervelt & Co., which amount was arrived at by assum- 
ing that Westervelt & Co.'s importations of lemons for the rest of 
t'ie season would amount to 150,000 boxes, and an advance of 10 cents 
a box, or $15,000, was agreed on, for which a note payable in August 
was given. Although this money was paid over in reliance on its be- 
ing repaid out of the profits of the future importations, I think that 
this advance was a loan, and cannot be deemed, in law, proceeds of 
the sales of the shipments; but the fact remains that it was received 
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by Westervelt & Co., deposited in their bank account, and paid to 
Schulz & Ruckgaber on maturing drafts, which accounts for most of 
the excess of the payments received that year by Schulz & Ruckga- 
ber over the net proceeds of the sales. Assuming that this $15,000 
was not proceeds of the sales, it was money which Westervelt & Co. 
obtained on the crédit of the business, and which Schulz & Ruck- 
gaber received in excess of what they would hâve realized if they had 
themselves taken possession of the lemons under their bills of lading. 
But the libelants claim that Westervelt's unauthorized entry of the 
17 shipments in question concealed the insolvent condition of Wester- 
velt & Co., and caused Schulz & Ruckgaber to go on granting f urther 
crédits, by means of which the total indebtedness of Westervelt & Co. 
and the conséquent loss of Schulz & Ruckgaber was increased be- 
yond what it would hâve been if the unauthorized entries had not 
been made. It is asserted that Schulz & Ruckgaber assumed, so long 
as Westervelt & Co. had not obtained from them the original bills of 
lading, that the shipments had not been entered and the proceedings 
not started which would resuit in a sale ; but that, in f act, such goods 
having been entered, the sales were had earlier than Schulz & Ruck- 
gaber supposed, and thereby funds were obtained which were applied 
to the payment of maturing drafts, and in this way the business was 
kept running and the indebtedness increasing longer than would other- 
wise hâve occurred. The libelants' counsel thus states his position in 
his brief : 

"Schulz & Ruckgaber would bave discovered Westervelt & Co.'s flnancial 
difficultles long before tbe confession of June 7, 1905, * * * If, in the 
first place, the steamship companles had not issued to the shippers the tripli- 
cate bills of lading 'to order' slgned; * * * if, in the second place, the 
steamship companies had insisted upon the production of at least one original 
bill of lading before surrendering any particular shipment." 

It was undoubtedly an act of carelessness on the part of the steam- 
ship companies to sign the bill of lading sent to Westervelt & Co. It 
was stamped, "Not negotiable," was only meant to be used as a copy, 
and in many instances such bills are, in practice, not signed by the 
officers of the vessels issuing them. The custom of providing in such 
bills that thé merchandise is to be delivered to order, which seems to 
hâve become more usual in récent years than formerly, is also a care- 
less one. If the bills in thèse cases had been made to the order of 
Fruhling & Goschen, on whom the drafts were drawn, the master's 
copy of the bill retained on the steamer would hâve shown that bank- 
ers held the bills of lading and had a lien on the goods, and the entry 
of the goods by Westervelt & Co. by means of the "Duplicate — Not 
Negotiable" bill of lading would hâve been much more difficult, and 
would probably not hâve been attempted. But I cannot perceive how 
the entries made on the unauthorized bills of lading protracted the 
business or increased the indebtedness. It appears in évidence that 
the original bills of lading in ail but 4 of the 17 shipments in question 
were received by Schulz & Ruckgaber from lyondon long enoùgh be- 
fore the sales to bave permitted the merchandise to be entered upon 
them and sold at the same time and manner in whiçh it was sold. It 
oniy takes an hour or two to make a customhouse entry. In the case 
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of ifieifouf shîpments in which tlie original bills arrived after the 
sales, th« sales took placfeonly a few days earlier than they would 
hâve occutred if the entries had been made on the original bills of 
lading. Thèse were the shipments on the Carpathia, in which the sale 
took place April 27th and the original documents arrived May Ist; the 
Cretic, sale May 5th, documents arrived May ISth; the Citta di Na- 
poli, sale Miay 18th, documents arrived May 24th; and the Sicilian 
Prince, sale May 23d, documents arrived May 24th. The entry of 
the goods therefore by Westervelt & Co. on the unauthorized bills of 
lading did not substantially hasten the sale of the goods. Nor does 
it appear that there was any eiïôrt to hasten the sales. The évidence 
shows that the lenions were in most cases held on the dock a consid- 
érable time before the sale, probably in the hope of a rise in the mar- 
ket priée. 

[5] But the essential considération upon this question whether 
Westervelt & Co. prevented a quicker discovery of their financial con- 
dition, and consequently caused an increase of their indebtedness, by 
the unauthorized entry of the 17 shipments, is the fàct that the pay- 
ments made. by Westervelt & Co. were payments not of spécifie pro- 
ceeds of sales, bût of amounts to meet the maturing drafts. Schulz 
& Ruckgaber paid no attention to the times when the sales were made. 
AU the times and détails of making the sales they left to Westervelt 
& Co. AU they wanted was to be put in f unds in season to mèet the 
maturing drafts. The drafts had been accepted before the shipments 
arrivedL The dates when the acceptances would mature were there- 
fore âll fixed before the unauthorized entries of the 17 shipments were 
made. If the effect of such entries had been to change the dates of 
the shipments or the maturity of the drafts, I , can understand how 
they might hâve protracted the business and increased the indebted- 
ness; but, as the shipments had already been made, the drafts ac- 
cepted, and the time of their matùi'ity fixed, I cannot see that it was 
of any conséquence whether the lehions were sold immediately after 
their arrivai or several weeks later. The proceeds of the sales were 
deposited in Westervelt & Co.'s bank account, and were checked 
against to pay drafts as thej^ matured, and it seems to me entirely im- 
material whether the deposits were made a few days earlier or later. 
As Schulz & Ruckgaber conducted the business, paying no attention 
to the détails of the importation and sale of the fruit, the business 
naturallyran on till the losses became so large as to leave nothing to 
meet thç next maturing draft. But as a matter of fact, on the évi- 
dence, rhost of the goods imported were sold at the same times when 
they wouldhave been sold if they had been entered on the original bills 
of ladirig held by Schulz & Ruckgaber. 

My conclusion is that, while the libelants hâve a; téchnical cause of 
action, thëy hâve suffered no dàirtage from the acts complained of. 
The libels in ail the cases are dismissed on the merits, with costs to 
the respondents. 
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LOUISVILLE & N. E. CO. v. RAILEOAD COMMISSION OF ALABAMA 

et al. 

(Circuit Court, M. D. Alabama, N. D. October 25, 1911.) 

No. 270. 

1. COTJBTS (§ 303*) — JUEISDICTION OF FEDERAL COUETS— SUIT AGAINST STATB. 

A suit by a raUroad Company to enjoln enforcement of an order o£ a 
State rallroad commission made under authority claimed to hâve been 
conf erred by statute, but alleged by complainant to be in violation of 
its eonstitutional rights, is not a suit against the state, but may be maln- 
talned in a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 844, 8441^ ; Dec. 
mg. g 303;* States, Cent. Dig. §§ 191, 192. 

Fédéral .lurlsdletlon of suits against state, see note to Tindall v. Wes- 
ley, 13C. C. A. 165.] 

2. INJUNCTION (§ 105*) — ^JUEISDICTION. 

A court of equity bas .iurlsdlction to entertain a suit to enjoin the en- 
forcement of an uneonstitutional statute or order of a state commission, 
although the manner of enforcement provided for is by criminal pro- 
ceedings for its violation. 

FEd. Note.— -For other cases, see Injunctlon, Cent. Dig. §§ 178-179; 
Dec. I>lg. § 105.*] 

3. CoMMEBCE (§ 58*) — State Begulation— Constittjtionalitt. 

Whether a state régulation afCecting a publie corporation, as a rail- 
road Company, is withln the powerg of the state and valld, or Is Invalld 
as beyond such povvers or in violation of eonstitutional rights of the Com- 
pany, dépends in the final test upon whether or not it is reasonable in 
View of ail the clrcumstances. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 77-86 ; Dec. 
Dig. § 58.*] 

4. CoMMEBCE (§58*) — Emikent Domain (§ 2*) — State Régulation— Consti- 

tutionalitt. 

A bill alleged that complainant rallroad company operated an Inter- 
state Une of road to and through the clty of Mobile, Ala., where It main- 
tained a passenger station ; that upon its trains It carrled the mails and 
Interstate passengers ; that it transported more passengers to and from 
Mobile and more Interstate passengers through that clty than the three 
other roads eutering the clty combined, and that the number passing 
through was greatly in excess of the number taking or leavlng its trq.lns 
there; that, by an order of the Rallroad Commission of Alabama, It 
was requlred to stop ail of its passenger trains at a so-called union sta- 
tion, built by an independent local corporation, which would require ail 
of its trains to leave its own tracks and run over the tracks of another 
Company with heavy curves for more than a mile, entalltog a delay of 
40 minutes or' more, or to build tracks of its own, at a cost of at least 
$50,000, àcross the yards and tracks of another company, in which case 
its trains would be subjected to irregular delays which would dérange 
Its tlme schedules ; that the cost of said union station and the facilities 
afforded thereby were greatly in excess of the demands of the business; 
and that, owing to the greater number of complalnaht's trains and cars, 
it would be subjected to a greater part of the expense of maintaln- 
Ing said station. Held, that on such facts, admltted by demurrer, the 
order of the commission was an unreasonable régulation In violation of 
the Interstate commerce clause of the Constitution, and also amountuig 

'lîor other cases see same topic & l nvmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to a taklng of the property of complainant for public use wlthout just 
, compensation, 

[Ed. Note. — ^For other cases, see Commerce, Cent. Dlg. |§ 77-86; Dec. 
Dig. § 58;* Emlnent Domain, Cent. Dig. i§ 3-12; Dec. Dlg. § 2.*] 
5. CoNSTiTUTioNAL Daw (| 297») — Due Peocess or Law— Obdeb or State 
Raileoad Commission. 

By Loc. Acts 1903, p. 771, the Législature of Alabama provided for the 
construction of a union passenger dépôt In the clty of Mobile, the ex- 
pense of building and maintalnlng the same to be borne equitably by ail 
of the railroad companles whose tracks enter the city. It required ail 
such railroad companles to stop ail their passenger trains at sald sta- 
tion, and empowered the State Railroad Commission, In case of dlsagree- 
ment betvs'een the companles, to sélect the site and adopt plans for the 
same, and to prescrlbe the terms for Its use by the companles and rules 
and régulations for Its management and opération. Held. tnat such act 
dld not confer power on the commission to make an order requlrlng a 
railroad Company to use a station not built by ail or any of such com- 
panles, but by a private corporation, when auother of such companles 
was not required to use It or share in the expense of its maintenance, 
and that such an order made under assumed authorlty from the state 
was uneonstltutional and vold as In violation of the fourteenth amend- 
ment. 

[Ed. Note. — For other cases, see Constitutlonal Law, Dec. Dig. § 297.*} 

In Equity. Suit by the Louisville & Nashville Railroadl Company 
against the Railroad Commission of Alabama and others. On de- 
murrer to bill. Overruled. 

The complalnant flled this blU to enjoln the Railroad Commission of Ala^ 
bama and the Attomey General of Alabama from enforclng an order made 
by the commission requlrlng complalnant to stop ail of its passenger trains at 
what is known as the "Terminal Depot" In Mobile. At the time the blll was 
âled, a statute was In force providing, in substance, that any eommon car- 
rier could contest the validity or faîrness or reasonableness of any order of 
the commission by Institutlng an action for that purpose whlch should be 
commenced by the flUng of a bUl or pétition In the circuit or chancery court 
of Montgomery county or any other court thereln having concurrent juris- 
dlction, alleging whereln the order was unfair or unreasonable, and provid- 
ing for the suspension of such order and its final annulment by the judgment 
of the court, if the order was found to be unfair, unreasonable, or Invalld, 
and maklng It the duty of the Attomey General, if the order was not obeyed 
within 20 days, to apply to any court of compétent jurlsdlction for a writ 
of mandamus or mandatory Injunctlon to compel the carrier to obey and ob- 
serve the order. 

On the 5th of Septemberi 1903, the Législature passed an act (Loc. Acts 
1903, p. 771): 

"To locate and require the railroad companles whose rallroads enter the clty 
of Mobile to provide for the construction of a Union Passenger Depot in 
said city ; to require them to maintain and operate the same ; and to pro- 
vide a penalty for a falluré or refusai to comply with the provisions of 
this act. 

"Section 1. Be it enacted by the Législature of Alabama, that the rail- 
road companles whose tracks enter the city of Mobile, Alabama, are hereby 
required to providé for the location and construction of an union passenger 
dépôt in sald clty, and coinmence work thereon within elght months from 
the passage of this, act; provlded, It shall be lawful for any one of sald 
raijroad compahlés to construct such dépôt, and maintain and operate the 
same, under the provisions of this act, in whiçh event ail rallroads shall be 
cômpeiled to use the same in accordance With the provisions hereof. 

"Sec. 2. Sald Union Depot shall be located at a convenient point In sald 
clty. It shall be adéquate to accommôdate the public, and bave sufBclent 

•Foi othçE «sasésBee sàme topic & | numbeb in Dec. & Am-Dlgs. 1907 to date, & Rep'r Indexes 



LOIJISVILLE & N. B. (X). V. KAILROAD COMMISSION OF ALABAMA 759 

trackage and shed capaclty to accommodate ail railroads enterlng sald city, 
The plans and spécifications for thie construction of sald dépôt shall be flled 
with the rallroad commissioners o£ Alabama at least 60 days before actual 
construction begins. Sald commissioners shall glve public notice in some 
newspaper published In the city of Mobile of the flllng o£ such plans and specifl- 
cations, whlch shall be open to publie inspection for ten days. If demand is made, 
a hearing shall be granted thereon. The railroad commissioners of Ala- 
bama shall bave full power and authorlty to approve or dlsapprove the plans 
and spécifications and requlre new plans and spécifications to be submltted. 

"Sec. 3. Sald railroad companles, or any one of them are hereby authorized 
and empowered to condemn to public use any and ail property necessary for 
the construction of said Union Depot and a rlght of way over any land lead- 
ing thereto, necessary for track, curves, swltches, and turn-outs ; such con- 
damnation to be had under the gênerai laws of the state. They are also 
authorized to construct tracks upon any street included wlthin the area 
named in this act, whore necessary to reach the dépôt; and they may close 
any of said streets for not more than two blocks for the construction of said 
dépôt ; provided, the gênerai couneil of said city shall deslgnate by ordinance 
what Street or streets shall be closed. 

"Sec. 4. In the event any or ail of said rallroad companles fall or refuse 
to agrée upon the location or plans for the Construction of said dépôt, the 
rallroad coiiîmissioners of Alabama shall bave power and authorlty to and 
must make an order providing for the exact location, style, character, and 
slze of building to be construeted and requlre sald railroad companles to com- 
ply with the terms thereof. If any of the said companles offer to construct 
the same, the rallroad commissioners of Alabama shall order them to do se. 

"Sec. 5. Unless the parties agrée, the Railroad Commission of Alabama shall 
hâve full power and authorlty to prescrlbe and order the tei-ms upon which 
ail railroads enterlng sald city shall use sald dépôt, includlng the reason- 
able charge for such use. The commissioners shall hâve power to prescrlbe 
ail rules and régulations It may deem necessary or proper for the maintenance 
and opération of the dépôt. 

"Sec. 6. Ail railroads enterlng the city of Mobile are required to stop ail 
their passenger trains in said Union Depot for the embarkatlon and debarka- 
tion of passengers, provided such railroads as cannot reach the dépôt over 
their own tracks, shall hâve the privilège of running over the tracks of an- 
other railroad, the terms, conditions and compensation therefor to be deter- 
mlned by the railroad commissioners. 

"Sec. 7. If any, either or ail of sa;id rallroad companles fall, refuse or neg- 
lect to comply with the provisions of thls act, or any order of the commis- 
sion made pursuant to the provisions hereof, it or they shall be deemed gullty 
of a violation of the provisions of this act and shall incur a penalty, anfl 
must be fined not less than one thousand or more than $2,000.00 each, for 
each and every month such failure, refusai or neglect continues, and such 
Company or companles may be indlcted for any number of months in the 
same or separate Indlctments, when a charge is preferred by any résident tax- 
payer of the city of Mobile. The city court of Mobile shall bave jurisdictlon 
in ail cases arising undefl this act; one-half of ail fines recovered shall be 
paid to the state and one-half shall be paid to the city. Execution shall issue 
upon such judgment against any property of the défendant in the county, 
and be collected as in other cases. 

"Sec. 8. Proof of the order of the Railroad Commission of Alabama, and 
a failure to construct the dépôt shall constitute a prima facle violation of 
the provisions of this act. 

"Sec. 9. Ail laws and parts of laws in conflict with the provisions of this 
àct are hereby expressly repealed." 

The Railroad Commission of Alabama mado an order on the 2d of July, 
1907, requiring complalnant wlthin 90 days from that date to receive and dis- 
charge passengers at the Gulf Terminal Station' in the city of Mobile on ail 
of Its trains handllng passengers, but dld not requlre the Mobile, Jackson & 
Kansas City Railroad Company, one of the roads whose tracks enter the 
city of Mobile to enter the dépôt. The bUl attacks the order, and allèges 
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,t-ha]t Jt is tov^ilia and unreasqiiable because it seeks to requlre tbe Joint use, 
naaintenanoe, and opération of the said station by only a part of the railroads 
entei^ng tlie city of Mobile; that it Interfères with and àttempts to regulate 
Interstate commerce ; that it dénies to the complainant due process and the 
equal; protection of the laws, in violation of the fourteenth amendment; 
tliat, the, location of said dépôt was noti provided for by any of the railroad 
çoinpainif s eptering the city of Mobile, and that the Union Station is not 
construçted or maintalned by the roads or any one of them, but by a private 
cprppj;at;ion. The bill allèges, further, that the said rallroads whose tracks 
enter MobUe city failed to jointly provide the location or construction of a 
union dépôt,, but that a private corporation was organized under the gênerai 
laws of Alabama under the style of the Gulf Terminal Company, and it, with 
the approval of the Eallroad Commission, construçted the dépôt upon the 
property of the Southern Eallroad Company in said city. The bill then pro- 
ceeds to give a leugthy hlstory of the LouisvUle & Nashville Railroad Com- 
pany and the acquisition of Its roads In and through the city of MobUe, and 
shows that It opérâtes as a çommon carrier Unes of railroad in and through 
the States of Kentucky, Tennessee, Loulslana, Mississippi, Alabama, Georgia, 
Virginia, Florida, North CaroUna, Indlana, IJlinois, Missouri, and Ohio. "In 
operatlng its railroad as a coœmon carrier of Interstate commerce it opér- 
âtes continuons passenger trains from the city of Cincinnati in the state of 
Ohio, through the states of Kentucky, Tennessee, Alabama, Mississippi aud 
Louisiana to the city of New Orléans, in the state of Louisiana, and from the 
city of New Orléans, over the same route, and through the same states, tp 
the city of Cincinnati, and by connections wlth other roads it recel ves and 
transports over the said trains passengers travellng between many other 
points and yarious towns, cities and stations along the Une of the LouisvUle 
& Nashville Eallroad, and in operatlng said portion of its railroad ail of its 
passenger trains pass through the city of Mobile in the state of Alabama." 

The bill further allèges that a portion of its road is a land grant road, and 
that an act of Congress provides that the United States mail shall at ail 
tlmes be transported over the said railroad under the direction of the Post 
Office Department for such price as Congress may by law direct. It further 
allèges that the carrying of the mail over its Unes has been arrangea by the 
Post Master General under sections 3997, 3998, 4001, Eev. St. U. S. (U. S. 
Comp. St. 1901, pp. 2717-2719). It is further aUeged in the MU that the 
"LouisvUle & Nashville Eailroad Company is, and has for many years been, 
daily operatlng its said Unes of railroad between the city of Montgomery, 
through the city of Mobile and the city of New Orléans, and transportlng 
thereover the maUs of the United States and many Interstate passengers, 
the destination of some of whom was and is Mobile, Ala., and the destination 
of others w:ere and are points beyond said city. Its Une of railroad enters 
the city of Mobile at what is known as One MUe creek, and continues in 
a practically straight Une down Commerce street in the city of Mobile to its 
passenger dépôt, at the intersection of Goyernment street, and thence south- 
wardly along Commerce street for a short distance, and thence in a south- 
westerly direction to Water street, and thence along Water street to a point 
below Texas street, thence in a southwesterly direction through the corpo- 
rate limits of said "city. Its passenger dépôt Is, and has for a long time been, 
sltuate near , the intersection of Commerce and Government streets, and its 
roundhouse and machine shops are sltuate on Water street south of Charles- 
ton street. Mobile is one of the termini of complainant's Mobile & Mont- 
gomery Division^ and also of complainant's New Orléans & Mobile Division 
of railroad, and In the transportation of passengers and maU to Mobile and 
from Mobile complainant's englnes are and bave for a long time been changed 
at this passenger dépôt." It is further aUeged that the city of Mobile is 
entered by four rallroads — the Mobile & Ohio Eailroad and the Southern 
Eallway, whlch are practically under one ownershlp, the Mobile, Jackson & 
Kansas City Eailroad, and the liOuisville & Nashville Eallroad. The said 
Mobile & Ohio Eailroad and' thp Southern Eallway bave their yards and de- 
pots in the extrême northern portion of the city, and about 2,000 feet west 
of the Une of the LouisvUle & Nashville Ifailroad Company, and about two 
miles distant f çom the passenger dépôt and nearest point on the Une of the 



LOUISVILI^E & N. E. CO. V. EAILROAD COMMISSION OF ALABAMA 7C1 

Mobile, Jackson & Kansas City Railroad Company. Complainant, the Louis- 
ville & Nashville Railroad Company, transports to and from the city of Mo- 
bile more passengers than the other roads combined, and likewise transports 
through the city of Mobile more Interstate passengers- than said other roads 
combined. 

The blll further allèges that the Union Depot is constructed at a distance 
of about 2,000 feet from complainant's Une of railroad la the city of Mobile, 
and at a distance of more than a mile from complâinant's roundhouse and 
sliops, and at a distance of about two miles from the passenger station and 
nearest point to the railroad track of the Mobile, Jackson & Kansas City 
Railroad Company. Said dépôt Is so located that thé Complainant, the Louis- 
ville & Nashville Railroad Company, cannot reach the same upon Its own 
track, ànd could reach said dépôt In only one of twci ways, viz.: Its north- 
bound trains would bave to leave its main line at the Intersection of Com- 
merce and Lipscomb street and pass over one of the tracks of the Southern 
Railway on a 16°30' curve and enter upon Beauregard street, and after cross- 
ing several tracks of other roads, Includlng two tracks passlng to and from 
the roundhouse, leave Beauregard street by an 18° curve and reach a track 
ou the outside of said dépôt, only one side of which said track would be 
protected by the eaves of the station, that It would then back over the same 
track and around the same curves to the intersection of Commerce and Lips- 
comb streets, where It left when It left Its own Une to reach said dépôt. 
This would require It to diverge from its main line a distance of about 2,800 
feet, and require It to traverse about 5,600 feet In entering and departing 
from said dépôt. Its soùth-bound trains would be obllgéd to leave its main 
track at the same point and back over the same line, aiid over the same 
track of the Southern Railway Company and around the same curves to the 
same point, and would cause a delay to each of such trains of between .30 
and 40 minutes. Complainant frequently has two or more passenger trains 
at its dépôt at the same time, and, in that event, one of such passenger 
trains Wduld hâve to enter the station sheds over the samé route, and this 
woUld Involve its departing from its track an addltional distance of 1,000 
feet, or 2,000 additlonal feet to enter and leave the station, and this would 
occupy an additlonal time of, at least,- flve minutes. Oi' the Louisvllle & 
Nashville Railroad Company could construct a track from a point on its 
main line north of One Mile creek with heavy curves. Said track would 
hâve to pass through the yards of the Mobile & Ohio and Southern Railway 
and over a number of their tracks, a distance of 4,000 feet on a fiU of from 
4 to 6 feet hlgh and a trestle of about 50 feet long, and at a cost of exceed- 
ing $50,000. Owlng to the necessity of passlng over the tracks of the other 
roads, the time consumed In entering and leaving said dépôt would not be 
uniform and the schedule of its trains would thereby be disturbed and made 
irregular. Complâinant's passenger trains entering MobUe are long and 
heavy, and its englues are large, and the use of the heavy curves requlred 
in entering said dépôt, and over tracks of other roads, would be dangerous, 
and resuit In a great wear and tear upon the tracks, and upon complâinant's 
englues and cars. 

It Is further alleged that "the city of Mobile is the terminus of the Mobile 
& Ohio Railroad, the Southern Railway, and the Mobile, Jackson & Kansas 
City Railroad, and most of the passengers who reach the city on elther of 
said roads are local passengers. There Is a very small number of passengers 
Interchanged between complainant, the Louisvllle & Nashville Railroad Com- 
pany, and said several other roads at Mobile, and, except for thèse passen- 
gers, the use of said dépôt by complainant would not add to the convenlence 
of the travellng public. The said so-called Union Depot, constructed by the 
Gulf Terminal Company, as aforesaid, was constructed at an expense of 
$600,000> and upon a scale disproportlonately large to the passenger business 
to be doue therein, even If ail the rallroads entering the city of Mobile en- 
tered said dépôt. The said Gulf Terminal Company Issued bonds for said 
sum of $600,000 to construct said dépôt, and. In addition thereto, the cost and 
expense of operating said dépôt will be about $4,000 a month, maklng the 
total expense of operating said dépôt of exceeding $6,000 per month. Where 
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a dépôt Is used In common by several rallroads, the usual method of appor- 
tionlng tlie expense is upoii the basis of the number of cars entering and 
leaving said dépôt. The number of passenger cars transported by complaln- 
ant tbrough the city of Mobile is more than ail of the passenger cars of the 
other roads which enter the city of MobUe combined, and, as its cars would 
be oounted for the purpose of apportionlng between the several roads the 
expense of operatlng said dépôt, complainant would be chargeable with about 
two-thirds of the expense of maintaining and operating said dépôt, although 
the management and control thereof would be in the hands of the said Gulf 
Terminal Company, and although so entering said dépôt would add to the 
eonvenience- of but a very small part of the passengers, and greatly delay, 
and thereby inconvenience, very much the larger portion of the passengers 
upon its trains entering said dépôt. The proportion of the expense of main- 
taining and operatlng said station would be unreasonable and unfair and 
disproportionate to the beneflts it derlved therefrom, and to the eonvenience 
of that portion of its passengers who would be beneflted thereby." 

It is further alleged "that said order does not require the Mobile, Jackson 
& Kansas City Railroad to enter said station." but "seeks to require the 
Joint use, maintenance and opération of said station by only a part of the 
rallroads entering the city of Mobile." and that "said order seeks to compel 
eomplaiuant to use the passenger station which is under the management 
and control of an independent private corporation," and that "said order 
seeks to require complalnant's passenger trains to leave its Une of road and 
pass oyer tracks of other rallroads, over unreasonably heavy curves, and 
across tracks of such rallroads, in going to and coming from said station, or 
else conslruct a traek at great expense over and across the tracks and 
tbrough the yards of other rallroads, and, In addition, passing over the 
tracks of other roads, over heavy curves, and cross over tracks of other rall- 
roads, numerous Connecting branches of side tracks in almost constant use, 
and across tracks in constant use, at a materlial rlsk of Injury to property 
and danger to the lives and limbs of persons." The bill then allèges that, 
"undei" the seventh paragraph of said act of the Législature requiring the 
several rallroads to construct the Union Passenger Station, complainant will, 
uulems It obeys said order, incur a penalty, and may be flned not less than 
$1,000 nor more than $2,000 for each and every month such failure, refusai, 
or neglect continues, and may be Indicted for any number of months in the 
same or separate Indictment, when a charge Is.preferred by any résident tax- 
payer of the city of Mobile, and that, if said order of the Railroad Commis- 
sion of Alabama remain In force during the pendency of this cause, com- 
plainant will elther be compelled to obey said order at a great expense and 
an irréparable loss, damage, and injury, as hereiuabove shown, or else be 
subject to Indictment or Indictments for each month during which it fails 
to reeelve and dellver passengers In said station, and, until and unless said 
order is suspended or decreed to be invalid by thls honorable court, com- 
plainant will be flned in the sum of $2,000 for each njouth that it failed to 
enter said station. Complainant is advised, for the several reasons hereln- 
above set out as grounds of contest of said order, the said order Is invalid, 
unfair, and um-easonable, and, under such advice, It does not Intend to de- 
llver and recelye passengers at said Gulf Terminal Station at Mobile until 
this cause and the contest herein made ,shall, hâve been flnally determined, 
and the validity, falrness, and reasonableness of said order adjudicated." 

The blll prayed that on final hearing the .order of the Railroad Commis- 
sion be decreed to be unfair, unreasonable, invalid, null, and void, and that 
the Âttorney General and the Railroad Commission be specifically enjoined 
from taking any steps to exécute the order by civil suit or criminal prose- 
cution. 

The grounds of demurrer were numerous, but they résolve themselves Into 
the objection that the court bas no jurisdiction because the proceeding Is lu 
effect a suit against the state, that the bill is without equlty, and that it 
shows that complainant bas not been deprived of its property without due 
process of law, or denied the equal protection of the laws, and that the order 
complained of is a valld and lawful : order. 
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Gregory L. Smith, H. L. Stoné, and Geo. W. Jones, for complainant. 
R. C. Brickell, Atty. Gen., and Pillans, Hanaw & Pillans, for de- 
fendants. 

JONES, District Judge (after stating the facts as above). The 
bill was filed many months since by the Louisville & Nashville Rail- 
road Company against the Attorney General and the Railroad Com- 
mission of Alabama to enjoin the enfo.rcement of an order of the 
commission regarding the-entrance of its passenger trains into a union 
passenger dépôt in the city of Mobile. At one time a decree pro con- 
fesso was taken for want of an answer, which was subsequently set 
aside. Then the bill was amended at différent times to meet changes 
in the personnel of the Railroad Commission. Counsel on both sides 
were engaged in the rate litigation complainant and other railroads 
were waging against the Railroad Commission, and for that reason 
the case was passed from term to term by consent, and now cornes on 
to be heard on the demurrers to the original bill as amended. 

The gênerai right of a state to compel railroads entering a city or 
town to receive and deliver passengers at a union or common dépôt, 
very properly, is not questioned in this case. The state may so direct 
by a statute giving spécifie régulations covering the whole raatter, or 
leave the question and its détails to the détermination of an adminis- 
trative body or commission. When the matter is left to the détermina- 
tion of a commission, and it does not départ from the authority given 
it by the statute, or where the Législature acts directiy upon the sub- 
ject, the courts, in the absence of a statute providing for a judicial 
review of such order, hâve no power to interfère with the enforce- 
ment of an order of that kind, unless its necessary effect, in view of 
the particular situation with which it deals, opérâtes the deprivation 
of some right given or secured by the state or fédéral Constitutions. 

[1, 2] The demurrer challenges the jurisdiction of a court of equity 
to enjoin criminal proceedings or qui tam actions, or to entertain the 
proceeding hère, because it is, in reality, a suit against the state. That 
the proceeding is not a suit against the state and that a court of equity 
should entertain such a suit and grant the relief prayed in a proper 
case has been put beyond the pale of controversy, adversely to défend- 
ants, by the décisions of this court and of the Suprême Court. Louis- 
ville & Nashville Railroad Co. v. Railroad Commission of Alabama 
(C. C.) 157 Fed. 944; Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 
441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932. The other demurrers 
question the right of complainant, upon the facts stated in the bill, 
to protection either under the Interstate commerce clause of the 
Constitution of the United States or under the due process clause, 
or under the clause vesting in Congress exclusive jurisdiction over 
the mails. Each of thèse constitutional provisions opérâtes as a lim- 
itation upon what would otherwise be an undoubted attribute of state 
power. The right of complainant to protection against the order by 
virtue of one or another of thèse provisions of the Constitution of the 
United States is dépendent upon the same principles, and the demur- 
rers will be considered together. 
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[3] The well-recognized powçrs of a state are, first, the rlght un- 
der its police power to do anything reasonably necessary for the prés- 
ervation of the health, safety, morals, or the général welfare of the 
people ; and, second, to regulate public corporations, such as railroads, 
whp hâve dçdicated theîr property tq public use, as the reasonable re- 
quitements bf the public convenience may dictate. The limitations of 
thè powiei' bf the state in this respect are well stated in Wisconsin 
Railroad'Cô. v. Jacobson, IT'g U. S. 296, 301, 21 Sup. Ct. 115, 118, 
45 L. Ed. 194, where it' is said : ' 

"If powçr were granted by the Législature, and It amqunted In the partlc- 
ular casé slmply to a falr, reasonable, and appropriate régulation of the bus- 
iness of thé corporation, when cbnsldered with regard to the Interests both 
of the ccinpany and of the public, the législation would be valid, and would 
furnish, therefore, ample authority for the courts to enforee it. * * * 
Xhe reasonableness of the judgment with référence to the facts concerning 
each case amst be a materlal, if not a controlllng, factor upon the question 
of its Valldity. A statute or a régulation provlded for therein Is frequently 
valid, or the reverse, aceordingj as the f act may be, whether it is a reason- 
able or unBeasonable exercise of législative power over the subject-matter 
involyed. Ând in many cases questions of degree are the controlling ones 
by whicli to détermine the valldity, or the reverse, of législative action." 

In Atlantie^ Goast Line V. Wharton, 207 U. S. 334, 2§ Sup. Ct 121, 
52 L. Ed. 230, and in Mississippi Railroad Commission v. Illinois 
Central Railroad, 203 U. S. 235, 27 Sup. Ct. 90, 51 L. Ed. 209, thèse 
principles 'were applied to questions of interférence with interstate 
commerce ; While in Atlantic Coàst Eine R. R. Co. v. North Carolina 
Corporation Commission, 206 U. S. 6, 27 Sup. Ct. 585, 51 L. Ed. 933, 
and in Missouri Pac. Ry. v. Kansas, 216 U. S. 262, 30 Sup. Ct. 330, 
54 L. Ed, 472, the principle is applied to the due process clause of 
the Constitution of the United States. 
In Atlantic Coast Eine v. Wharton, supra, it is sàid: 
"Thataiïy exercise of state aùthority. In whatever fomi manifested, whlch 
dlrectly' régulâtes Interstate commerce, is répugnant to the commerce clause 
of the Constitution, is obvlous. It hence arises that any command of a 
state, whether wade dlrectly or through the Instrumentallty of a railroad 
commission, whlch orders, or the nedéssary effect of which is to order, the 
stopping of ' an interâtate train a:t à hamed station ôr stations, if it dlrectly 
régulâtes ittteijstatfi commerce, is vold. * ♦ * When, therefore, an order 
made under stat© authority to stop an interstate train is assaUed because of 
its repugiiançy to the Interstate commerce clause, the question whether such 
régulation is' vold as a direct régulation bf such commerce may be tested by 
consldering tbe nature of the order, the character of the interstate train to 
which it applies, and its necessary and direct effect upon the opération of 
such train. But the effect of the order as a direct régulation of interstate 
commerce may a.iso be tested by considering the adequacy of the local facill- 
ties existlhg at the station or stations at whlch the interstate train has been 
commanded to stoi)." 

The right which the state undertakes to exercise in the présent 
case is its inhérent right to regulate public carriers for the promotion 
of the public çonyenience, and does not involve the exercise of the 
state's police power. In Herndon v. Chicago, ■ Rock Island & Pacific 
Ry., 218 U. S. 135, 30 Sup. Ct. 633, 54 L. Ed. 970, where an effort 
was made to require a railroad to stop its trains at a certain junction 
point, the Suprême Court observed: 
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"It Is to be remembered that thls statute Is not of that class passed In tbe 
exercise of the police power of the state for the promotion of the public 
safety and requiring the. stoppage of trains by one railroad before crossing 
the tracks of another railroad. This statute, as its second section shows, 
was passed for the purpose of provlding greater facilities of travel and not 
for the protection of llfe and llmb." 

On the other hand, in Southern Railway v. King, 217 U. S. 533, 
30 Sup. Ct. 594, 54 L. Ed. 868, the statute under discussion required 
railroads to slow down their trains when approaching a crossing, and 
it was held that the statute was enacted by the state in the exercise of 
its police power. 

UndJer thèse authorities, whèther the action of the state be in the 
exercise of its power to regulate public corpKirations, or in the exercise 
of its police power, and regardless of whether the action complained 
of was taken directly or through a commission, and irrespective of 
whether the action is complained of as a direct interférence with in- 
terstate commerce, or as the taking of property without just com- 
pensation (except in cases like those cited in Mo. Pac. Ry. Co. v. Kan- 
sas, 216 U. S. 262, 30 Sup. Ct. 330, 54 L. Ed. 472, and in Mobile, 
Jackson & K. C. R. R. Co. v. Mississippi, 210 U. S. 187, 28 Sup. Ct. 
650, 52 L. Ed. 1016, where the thing required to be done is that the 
corporation comply with the terms of its charter or franchise), the 
final test of the validity or invalidity of the order necessarily. turns 
upon the considération whether, in view of ail the circumstances, it is 
reasonable or tinreasonable. 

When the thing required is the furnishing of facilities, such as 
stopping a train at a given point, or making connections with another 
railroad, the fact that reasonable facilities hâve already been furnished 
is sufficient in itself to render the order unreasonable, and therefore 
invalid as a direct interférence with Interstate commerce, as well as 
denying to the complainant due process of law. But an order may be 
unreasonable in itself, in view of the situation it seeks to control, even 
where the facilities furnished are whoUy insufficient. In Atlantic 
Coast Line v. Wharton it is said : 

"When therefore, an order made under state anthority to stop an interstate 
train is t^ssalled because of its repugnancy to the interstate commerce clause, 
the question whether such order Is void as a direct régulation of such com- 
merce may be tested by considering the nature of the order, the character 
of the interstate commerce train to which it applies, and its necessa,ry and 
direct efCect upon the opération of such train. But the effect of the order as 
a direct régulation of interstate commerce may also be tested by consider- 
ing the adequacy of the local facilities existing at the station or stations at 
which the interstate commerce train has been commanded to stop." 

It is a just construction of this bill that complainant did not hâve 
adéquate or sufficient facilities for its passengers at the time the or- 
der was made. Hence arose the power of the state to compel it to 
furnish reasonable facilities, but the lack of such facihties does not 
give rise to any power to compel the carrier to furnish unreasonable 
or excessive facihties, or to subject it to arbitrary, unreasonable, and 
onerous burdens in dloing so. 

[4] The demurrer admits that the complainant opérâtes as a com- 
mun carrier between the cities of Cincinnati and New Orléans, and 
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over intervening States and through intervening cities; that, in addi- 
tion to that, it f orms part of a line of transportation to and f rom many 
other portions of the United States ; that it opérâtes through the city 
of Mobile more passenger trains than the aggregate of ail of the pas- 
senger trains operated by the other three railroads entering the city; 
that it transports more passengers than do the other three roads com- 
bined ; that it is under contract to and does transport the mails of 
the United States; that much the larger portion of the passengers 
upon its trains in the city of Mobile are passengers whose destination 
is beyond that city ; that there is but little exchange of passengers be- 
tween' complainant and the other roads entering the city of Mobile 
arising out of the fact that each of the other roads terminate in the 
city of Mobile and transport to said city but few passengers whose 
destination is beyond said city ; that the effect of the order requiring 
complainant to stop ail of its passenger trains at the Gulf Terminal 
Depot would be to delay each of its trains from 35 to 45 minutes, and 
that it would also require complainant to operate its trains over the 
track of the Southern Ràilway Company and around two difficult and 
dângerous curves ; that part of thèse trains wouldl in going in and 
coming out of the dépôt hâve to be operated an additional distance 
of 5,600 feet, while the other of its trains would hâve to be operated 
an additional distance of 7,600 feet, or else complainant would be ob- 
ligedto construct a track of its own. through a part of the city of 
Mobile at an expense of at least $50,000, and that such track would 
hâve to cross the yards of the Mobile & Ohio Railroad Company, and 
its trains in crossing thèse yards wouldl be subject to irregular delays, 
which would render its schedules irregular and uncertain. If this be 
the situation with which the order deals, and the demurrer admits that 
it is, the opération of the order would delay the United States mails 
and greatly inconvenience and delay a majority of the passengers 
served by complainant's road, andi would add to the convenience of 
but very few of them, and would create an unreasonable and unnec- 
essary expense in the opération of thé trains and in the maintenance 
of the dépôt. 

The demurrer further admits that complainant's railroad enters the 
city of Mobile àt One Mile creek, and continues in practically a straight 
line down Commerce street to Government street, where its passenger 
dépôt is situated ; that it there changes its engines and proceeds to 
New Orléans; that its roundhouse is south of its dépôt. Conceding, 
as must be done, that complainant at the time the original bill was 
filed did not maintain adéquate facilities, the fact that the order of 
the Railroad Commission disarranges the schedules of the complainant, 
requires it to leave its line for a mile or more, and delays and incon- 
veniences the majority of its passengers and adds a heavy expense to 
reach the dépôt, and burdens complainant with the maintenance of 
facilities greatly in excess of the demands of its business, renders the 
order in and of itself an unreasonable régulation, and, under the in- 
fluence of the authorities cited, the order must be held to be violative 
of the interstate commerce clause of the Constitution, and amounting 
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also to a taking of the property of the complainant for public use with- 
out just compensation within the meaning of the 14th amendlment. 

[5] Pretermitting the above objections to the order, it is plainly 
illégal and void on other grounds. It is very properly conceded by 
counsel that the sole authority of the commission to make the order 
hère in question is derived from the provisions of the local act, set 
forth in the statement of facts, approved September 5, 1903, which 
act displaced, as to Mobile, the gênerai authority of the commission 
to direct railroads to provide union stations for passengers in other 
places. The commission has no authority except as given by this 
local act to compel or regulate the construction of a union passenger 
dépôt at Mobile, and, in whatever particular its order départs from 
the authority given by the statute, its action to that extent is in ex- 
cess of the power conferred and therefore void. It is apparent from 
even a casual reading of the statute that the Législature intended to 
provide for the construction and maintenance of a union passenger 
dépôt by ail the "railroad companies whose tracks enter the city of 
Mobile," and that ail of them should share equitably in the expense of 
constructing and operating such union dépôt. The language of the 
statute, (section 6) is mandatory: 

"AU railroads enterlng the clty of Mobile are requlred to stop ail of their 
passenger trains in sald Union Depot for the embarkation and debarkation 
of passengers." 

The entire authority granted the commission is to make orders, re- 
garding a union dépôt to be constructed and maintained by "ail the 
railroads entering said city," that may be "pursuant to the provisions 
(of this act) hereof." It is upon this ground, as the court is in- 
formed, that the city court of Mobile, when the complainant was 
indicted for not complying with the order, directed a verdict of not 
guilty, when it was shown that the Union Station in Mobile was not 
constructed or maintained by ail or any of the railroads, but by a 
private corporation, although it was built upon the property of the 
Southern Railway Company. 

If it be concedted that the local act requiring ail the railroads enter- 
ing the city to join in the construction and maintenance of a union 
dépôt in view of their relative situations as disclosed by the bill and 
map of the city, was not unreasonable or arbitrary, in the light of 
the principles by which such action must be tested as set forth in the 
décisions cited above, and a valid exercise of législative power, it can- 
not help or support the order made by the commission in this case. 
The Législature itself defines the class upon ail of whom the statute 
must operate. That class is "ail the railroads entering the city of 
Mobile," and it gave no authority whatever to the commission to ex- 
empt any railroad from the opération of the statute or to place the 
burden of complying with its order upon any less number of the 
railroads than the act itself designatedl. The burden of sharing in 
the construction and expense of maintaining the Union Station equi- 
tably was placed by the lawmaking power upon ail four railroads. 
The order of the commission places the burden on three only, in ré- 
pudiation of the mandatory command of the Législature that ail of 
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tHeilï shOuld share in the butden of coiistructing and maintaining the 
UnioH^'Stàtioh. The effect ôf the order of the commission was to 
conièt benefits on some of the class and impose burdens ilpon others 
of the clâss when the lâwmaking power had declared that ail of them 
were sitilated alike with respect to the duty, and should fafe alike — 
none recéivitig benefits or sharing burdens which were not conferred 
or imposed ' impartially tlpôn ail of the class< Conceding that the 
Législature itsÈlf might hâve passed a statute for a union dépôt in 
Mobile which did not includè ail the railroads entering the city, yet, 
when it fefused to do so and put ail the railroadls in the same class 
the commission had no authority to classify them differently or to 
exercise any discrétion whàtever ,in that regard. 

The commission in makirtg its order, however, was an administra- 
tive instrumentality of the statè, and exercised its authority. The 
pfobibitions of the fourteerith amendment against deprivation of prop- 
erty without due process or' a déniai to any person of the equal pro- 
tection of the laws operate upon ail of the instrumentalities bf the 
State. As such acts are those of public bodies clothed with state 
power, they are» within the meaning of the 14th amendment, the acts 
of the State. The order hère madie amounts to a déniai to complain- 
ant by authority of the state of the right to the equal protection of 
the laws, and is theréfore invalid and void, and by an Unbroken array 
of authorities its exécution must be enjoined, if the Constitution of 
the United States or équivalent provisions in our state Constitution 
are to be ©bserved. Chicago, Burlington & K. C. R. R< v. Chicago, 
166 U. S. 227, 17 Sup. Ct. 581,- 41 L. Ed. 979 ; Yick Wo v. Hopkins, 
118 U. S. 356* 6 Sup, Ct, 1064, 30 L. Ed. 220; Ex parte Virginia, 

100 U. S.. 339, 25 L. Ed. 676; Railroad Companies v. Morris, 65 
Ala. 199; Joseph v. Randolph, 71 Ala. 506, 46 Am. Rep. 347; Smith 
V. Railroad Co., 75 Ala, 455 ; Guif, etc., Railroad v. Ellis, 165 U. S. 
154, 17 Sup. Ct, 255, 41 L. Ed. 666; Atchison Ry., etc., v. Matthews, 
174 U. S. 104, 19 Sup. Ct. 609, 43 L. Ed. 909; Missouri v. Lewis, 

101 U. S. 22, 25 L. Ed. 989. 

The demi^rrers are overruled, and the respondents hâve 40 days in 
which to answer. 
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MBRGHANTS' & MINBRS' TRANSP. CO. y. EOBINSON-BAXTBR-DIS- 
SOSWAY TOWINQ & TRANSP. CO. et al. GENERAL CHEMICAL 
CO. V. MERCHANTS' & MINEES' TRANSP. CO. et al. MERCHANTS' 
& MINEES' TRANSP. CO. et al. v. GILDEESLEEVE et al. 

(Circuit Court of Appeals, Eirst Circuit. November 29, 1911.) 

Nos. 920, 921, 922. 

1. Collision (§ 66*) — Steam Vessels Meeiins— Fatilt. 

A findlng held supported by the évidence that a steamer was charge- 
able with contributory fault for a collision wlth the tow of a meeting 
tug on the Providence river on a clear moonlight nlght for failing to 
sooner reverse when It became évident that the tug, although havlng 
agreed to pass port to port, was keeping to the side of the ehannel on 
her left hand In violation of the rules. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. § 84; Dec. Dlg. 
§ 66.* 

Collision wlth or between towing ve^sels and vessels In tow, see note 
to 100 C. C. A. 581.] 

2. Subrogation (§ 1*) — Natuee of Eight— Technical Objections. 

The doctrine of subrogation Is ono of equity and not of the common 
law, and, lu its application, no attention should be paid to technicalities 
vchich are not of an insuperable character, but the broad equlties should 
always be sought out as far as possible. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dlg. §§ 1, 2; Dec. 
Dlg. § 1.*] 

3. Insurance (§ 606*) — Patment dp Loss— Subbogation oï Insubeb— "As- 

suked." 

A tovrlng Company, ovyner of a tug and barges, procured an open pol- 
Icy of Insurance "for the account of whom It may concern" on ail lawful 
goods on board barges owned by it "against any and ail risks and périls 
of flre and inland navigation and transportatlon, property of the assured 
or held by them in trust or custody as freighter, forwarder, bailee or 
common carrier." In accordance with the provisions of the policy, the 
Company procured a certificate thereunder covering the cargo of one of 
its barges, "loss if any payable only to the order of the owner of such 
cargo. Under an agreement between them, it paid the premium on the 
certificate, and added the amount to the frelght. The certificate also 
contained the following: "It Is agreed that upon the payment of any loss 
or damage the Insurers are to be subrogated to ail the rlghts of the 
assured under their bllls of lading or transportatlon recelpts to the es- 
tent of such payments." While In tow of the company'a tug the barge 
was sunk in a collision, and the cargo was a total loss ; the tug and the 
second vessel both belng held in fault for the collision. The Insurer 
paid the loss to the cargo owner. Held, that withln the meaning and 
intent of the certificate the cargo owner, which paid the preminm, was 
the "assured," and that the insurer was entitled to be subrogated to its 
right of recovery as against both vessels. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1506; Dec. 
Dig. § 606.* 

For other définitions, see Words and Phrases, vol. 1, pp. 591, 592.] 

4. Division of Damages. 

The Sterling, 106 U. S. 647, 1 Sup. Ct. 89, 27 L. Ed. 98, applied in 
dividing damages as between two tort-feasors in a collision case. 

Appeals from the District Court of the United States for the Dis- 
trict of Rhode Island. 

•For other cases see same topic & ! nvmbbk In Dec. & Am. Digs. 1S07 to d^te, & Rep'r Indexes 
191F.— 49 
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Suit for collision by the Merchants' & Miners' Transportation Com- 
pany against the Rbbinson-Baxter-Dissosway Towing & Transporta- 
tion Company and others. Decree for respondents and libelant ap- 
peals. Affirmed. Suit by the General Chemical Company against 
the Merchants' & Miners' Transportation Company and others. De- 
cree for respondents and libelant appeals. Reversed. Suit by Louis 
Gildersleeve and others against the Merchants' & Miners' Transporta- 
tion Company and others. Decree for libelants, and respondents ap- 
peal. Affirmed. 

Frank Healy (Daniel H. Hayne, on the brief), for Merchants' & 
Miners' Transp. Co. 

Samuel Park (Carpenter & Park, on the brief), for Robinson-Bax- 
ter-Dissosway Towing & Transportation Co. 

De Lagnel Berier (James J. Macklin, on the brief), for General 
Chemical Co. and others. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. Thèse appeals arose eut of a collision 
on the Providence river, on a bright, moonlight, calm night, between 
the steamer Powhatan and a barge in tow by a tug owned by the 
Robinson Towing Company, named in thèse proceedings. The Pow- 
hatan was going out, and the tug and tow coming in. The tow con- 
sisted of two barges, one the Ira L. Allen towed on a line about 300 
feet aft of the tug, and tfie other the Elheurah, towed on a line after 
the Allen. The Powhatan came in collision with the Allen, and there- 
upon the Elheurah caught up with the Allen, and by the collision be- 
tween the two barges both were sunk. 

[ 1 ] There is no question about the f ault of the tug, and the main 
question is in regafd to the alleged fault of the Powhatan. The es- 
sential facts are stated in the following extract from the opinion of 
the learned judge of the District Court: 

"The Powhatan was goIng at slow speed uuder one bell, probably about 
six or seven miles an bout. After passlng Fuller's Rock, and just before 
reachlng buoy No. 11, sbe slghted the Baxter and her tow, wblch were well 
below Pomham LIgbt. She blew one whistle, which was Immediately an- 
swered by one whistle from the Baxter. 

"At the exchange of signais the vessels were nearly a mile apart. The 
Powhatan directed her course to the rlght of the channel wlthout reduclng 
her speed until near buoy No. 9, when her englnes were stopped. She was 
then less than a quarter of a mile from the place of collision, and at thls 
tlme It must hâve been évident to the officers of the Powhatan that the tug 
and her tow were well over to the westerly slde of the channel, and that for 
the Powhatan to continue her usual course to the right of the channel would 
involve rlsk of collision. 

"The fault of the Baxter In proceeding with her tow toward Providence 
up the narrow and crooked channel, well over on the westerly slde of the 
channel, is clearly establlshed by the location of the wreck, which was some- 
what eastward of the place of collision. It is clear that she took that side 
of the channel which lay on her port hand, Instead of that side which lay 
on her starboard hand in direct violation of the following provision of the 
inland rules: 

" 'Sec. 25. In narrow channels every steam vessel shall, when it is safe and 
practicable, keep.to that side of the fairway or mid-channel which lies on the 
starboard side of such vessel.' 30 Stat. 101 [U. S. Comp. St 1901, p. 2883]. 
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"Off Pomham the channel Is 700 or 800 feet wide and navigable close up 
to Pomham Bocks, yet the tow was eo near the extrême western edge of the 
dredged channel as to put the Powhatan in péril of grounding, had she at- 
tempted to go much farther to the west. 

"The question of the Powhatan's fault Is more dlfflcnlt. When she stopped 
her engines, just before reachlng buoy No. 9, it must hâve been évident that 
the tow was so far to the westerly side of the channel that It would requlre 
considérable time for the tug to pull her tow over to the easterly side. Capt. 
Kyan, of the Powhatan, says that, when he got down to buoy No. 9, he hauled 
to south half east, and that hls vessel headed that way up to the time of 
the collision. He States that she ran on for about a minute ; that she then 
reversed slowly for about a minute, and then backed full speed from two to 
two and a half minutes, and that then the Allen 'impaled herself upon the 
stem of the Powhatan; that he stlll continued to back, posslbly a minute, 
and released his ship of the obstruction, and then stopped. He testifies that 
hls vessel was under sternway, moving up the river, at the moment of colli- 
sion. 

"Just before the collision the Baxter passed the Powhatan from 50 to 75 
feet to the eastward, and Greene, master of the Baxter, testified that he 
then saw from the water at the Powhatan's stern that she was backlng. The 
évidence as to the speed of the Powhatan at the moment of the collision is 
very confllcting. Ryan says that hls vessel had sternway and was moving 
up the river ; Thorsen, that the Powhatan passed the Baxter at a speed of 
about seven miles. Upon a considération of the entire évidence, I am of the 
opinion that the Powhatan's speed had been very considerably reduced at the 
moment of collision, and that the question of her fault dépends upon whether 
she did not delay too long in reversing. The évidence preponderates to the 
effect that the engines were stopped near buoy No. 9, some 1,200 or 1,300 feet 
from the place of collision, and that she ran on under her headway at least 
600 to 700 feet before reversing, and that then she began to back slowly. She 
was then not more than 500 or 600 feet from the place of collision with 
the AUen, and not much more than half her ship's length from the Baxter. 
The Baxter was then on her port bow, and the Allen was nearly ahead and 
not following the tug, but stlll swinging, posslbly diverted to port by the 
quick water from the easterly movement of the tug. The situation was then 
critical, and called for immédiate reversai full speed astern. 

"It was reasonable to expect that the Baxter would do much more than 
she did to get to her proper side of the channel, and it is quite probable that 
the master of the Powhatan did not antieipate such obstinate insistence on 
the wrong course as that of which the Baxter had been guilty ; but, accord- 
ing to Ryan's own statement, he continued backing at slow speed for a full 
minute before givlng the order full speed astern. 

"It was probably good Judgment to stop rather than to proceed, and the 
only question of fault which I thlnk Is of conséquence in relation to the Pow- 
hatan Is whether she did not unreasonably delay in reversing. That it was 
quite possible for the Powhatan to hâve stopped entirely and to hâve ac- 
qulred sternway before the collision Is apparent from her contention that she 
did in fact do so. As I find from ail the testlmony that she was still under 
a considérable headway, it follows that she did not do what it is claimed on 
her behalf to hâve been the proper course." 

The resuit was that the District Court held both the tug and the 
Powhatan in fault, and no damage accrued to either of them; but 
the barges which were sunk were held by independent ownership, 
and the decree of the District Court divided the damage to them be- 
tween the two steam vessels. 

The findings by the District Court were not strictly in accordance 
with the pleadings, but no point was made on this record on that ac- 
count. Also, it is not claimed that the navigation was such as to cause 
any probable danger to the Powhatan by reversing, as the District 
Court thinks she should hâve donc. Apparently, therefore, she was 
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not iîi extfeiMÎSi în the ôrdiiiary sensé of the term. Yet it îs insisted 
that Gant. 'Ryan, her master, "w^as Vigilant, and v^as a very experienced 
and conipètéilt navîgator; arid there is, on the 'whole, much to be 
said itt: faiVorof the, proposition that the circumstances were such that 
the marine law excuses the mîstake made by him. Gn the other 
hand, iri thè state of the weâther as we hâve explairied it, everything 
was opèii to Capt. Ryan, âtid thère was ample opportunity for him 
to act witïi rCool judgment, so that the question is so close that, in 
view of theinumerous expressions of the Suprême Court with référ- 
ence to the weight to be giyefi to findings of fact of the court of first 
instance, lye woùld not be justified in reversing the District Court 
in this psafticular. , ,, ! 

[2] The only other question arising on the record is that of sub- 
rogation in behalf of the underwriters on the cargo of the Allen, who 
paid fyH iftsurànce thereon. The District Court found that the un- 
derwritejrs ,)vere not entitled to subrogation against either the tug or 
the Powhatan, ^ basing this conclusion upon the proposition that the 
assured were the owners of the tug, who were also the owners of the 
Allen ;aiidit evîdently yieldéd tOthe claim of the tug and the Powhat- 
an that'.the case is gbverned by Wager v. Providence Insurance Com- 
pany, 150 U. S. 99, 14 Sup. et. 55, 37 L. Ed. 1013. The view we take 
is that the tase is governed by well settled rules of the law of subroga- 
tion, Which.law rests on fcrdad equities, and is entirely aside from 
any techniçalities. It finds its origin in the Roman law, and, even so 
far as now reoognized by the common law, came through equity, and 
not from the common law to equity. Judge Story says at section 635 
of the first Volume of his WQfk on Equity Jurisprudence : 

"It is not Improbable that thiS doctrine of marshallng securltles or funds, 
wMch under another fonn had its existence In the Eoman law, and was 
thereincalled' subrogation or stibstitittlon,.was derlved Into the Jurisprudence 
of equity from' that source, as itmlght well be, slnce it is a doctrine belong- 
ing to au lage of i enllghtened policy, aiid teflned although natural Justice." 

It f oHoWs, theref ore, that, applying the doctrine of subrogation, 
no attention sliould be paid to technicalities which are not of an in- 
superable charaeter, but the broad equities should always be sought 
out as fai- as possible. It is also well settled that the same gênerai 
rules apply tô'the interprétation and application ofpolicies of marine 
insurancé. 

[3] The cajTgo of the Allen» which was totally lost, belonged to the 
General Chemical Company, and was fuUy insured by the Firemen's 
Fund Insurance Company. Thepolicy having been fully paid, the 
underwriterS; as^umed to be subrogated to the rights of the Chem- 
ical Company against both the ti4g and the Powhatan. ,The libel was 
filed by ijhe-j General Chemical Çonipany; There is no intervention of 
record by the underwriters, but the proceeding on the libel was 
prosecutedby them in their own behalf. Little attention is paid in 
admiralty to such technicalities when the entire case is fully before 
the court. ■ ■ 

The basis of the conclusion of the District Court on this libel seems 
to be that the o\vners of the tug were the insured, and not the Gen- 
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eral Chemical Company. If such had been the fact, Wager v. Prov' 
idence Insurance Company might apply. The only point decided there 
was that. where a bill of lading provides that the carrier should hâve 
the benefit of any insurance, this excludes the right of the insurer to 
subrogation against the carrier, and also that, when the carrier is 
actually the party insured, the underwriters hâve no right to recover 
against him. Thèse are well-settled principles of law, although facts 
hke those which occurred in that case hâve raised some confusion 
as to the question whether or not the underwriters are liable to the 
carrier where the bill of lading contains provisions such as we hâve 
stated. We regard it, however, as now settled that, unless the un- 
derwriter reserves in its policy a positive right as against such a pro- 
vision, the underwriter can claim to be subrogated to only such rights 
as the owner of the cargo or carrier may hâve, and his right to sub- 
rogation is limited accordingly. Hartford Insurance Company v. 
Chicago Eailway Company, 175 U. S. 91, 98, 99, 20 Sup. Ct.'33, 44 
L,. Ed. 84, only réitérâtes gênerai propositions on thèse topics. 

In the présent case the owners of the-tug had an open policy "for 
the account of whom it may concern" on ail lawful goods on board 
barges owned by them "against any and ail risks and périls of fire 
and inland navigation and transportation, property of the assured 
or held by them in trust or custody as freighter, forwarder, bailee or 
common carrier," like policies obtained by commission merchants on 
goods owned by them and those consigned to them. Such policies 
may cover not only the spécial property interest of the assured, but 
also the gênerai property interest of the bailors, whether shippers 
or consignors, for the especial relief of the carrier or commission 
merchant where the loss is through the fault of either, and for the 
spécial benefit of the owner of the cargo or of goods consigned where 
the loss is without fault of the carrier or consignée. Under such a 
policy, according to the common understanding, both the gênerai 
owner and the spécial owner or bailee may be among those "con^ 
cerned," and are covered thereby. 

The policy f urther provided : "AU entries to be made in the pass- 
book prior to any loss to the vessel or cargo." A proper entry was 
made on the passbook as to the cargo of the Allen, as provided in 
the open policy, and a certificate issued accordingly for $16,555, "loss 
if any payable only to the order of the General Chemical Company." 
The certificate also contained the f ollowing : 

"It is agreed that upon the payment of any loss or damage the Insurers are 
to be subrogated to ail the rights of the assured under their ijlUs of lading 
or transportation recelpts, to the extent of such payments. It is understood 
and agreed that In case any agreement be made by the assured with any 
carrier by whlch such carrier stipulâtes to hâve, in en se of any loss for 
which he may be liable, the benefit of this Insurance, then and in that event, 
the insurers shall be discharged of any liabllity for such loss hereunder." 

It was said by the learned judge of the District Court that by this 
certificate the General Chemical Company was not insured, but was 
merely the payée in case of loss. Nevertheless, the extract from the 
certificate which we hâve given describes it specifically as the assured, 
and provides that the underwriters should be subrogated to its rights 
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as such. The extract, in using the word "assured," taeans, of course, 
the General Chemical Company, because this is immediately foUowed 
by the words "under their bills of lading or transportation receipts," 
which can hâve no référence except to the owner of the cargo. Not 
only does this certificate describe the General Chemical Company as 
the assured, but the spécifie facts bring it clearly within the expression 
"to whom it may concern," and therefore establishes it as the assured. 
The correspondence in the record between the owners of the tug and 
the représentatives of the owner of the cargo contains a proposition 
, from the former to the latter that the insurance on the cargo might 
be effected by the owners of the cargo, or by the owners of the tug 
for the account of the former, the premium to be additional to the 
f reight named in the letter. As the owners of the tug paid the pre- 
mium, and the premium was added to the freight and paid by the 
owners of the cargo, this establishes beyond question that the policy 
was intended to protect the owners of the cargo, and brought them 
within the description of "whom it may concern." This was necessa- 
ry, because, while the owners 'oî the cargo might be protected to a cer- 
tain extent against the négligence of the owners of the tug, there were 
marine risks for which the owners of the tug were not liable, and 
against which the former also needed protection. 

It is true that the two papers — that is to say, the policy and the 
certificate — are to be taken as one instrument for the présent pur- 
poses, to the same efïect as if the certificate had been indorsed on the 
policy. Under those circumstances, the owners of the tug might still 
be also insured, as the holders of the policy. The breadth of meaning 
to be given to the words "to whom it may concern" is clearly illus- 
trated in Hooper v. Robinson, 98 U. S. 528, 25 L. Ed. 219, and in 
Hagan v. Insurance Company, 186 U. S. 423, 22 Sup. Ct. 862, 46 L. 
Ed. 1229. It is fully stated in Phillips on Insurance (5th Ed.) § 
383 and séquence. We refer especially to sections 384 and 385, as fol- 
lows: 

"Sec. 384. The intention of party who orders the policy détermines who are 
the 'concernéd' under a gênerai description; though those Intended are not 
known by the broker who effects the policy, or by the insurers, to be so. 

"Sec. 385. The rule, that an insurance 'for whom it may concern' wlU 
avail in behalf of the party for whom It Is Intended, does not mean that any 
spécifie individual must be intended. It is enough that the agent, and the 
insurers, intend it (or any party or parties who hâve an insurable interest. 
If the insurance is ordered, then its application is govemed by the Intention 
of the party who originally gives the order ; i( it is not ordered, its applica- 
tion will be to the interest of the party intended by the one efifecting it, 
whether himself or another. But he may intend it for whatever party shall 
prove to hâve an Insurable Interest In the specifled subject, In which case 
it will be applicable to the interest of any person subsequently ascertained 
to hâve such an insurable interest, who adopts the insurance. 

"A valld Insurance may, therefore, be made between parties, both of whom 
are at the time ignorant of the spécifie persons to whose interest it is appli- 
cable." 

The question in our minds is not whether the General Chemical 
Company was insured, but whether the owners of the tug were hke- 
wise insured for présent purposes. The necessity of insurance was, 
of course, a mixed question. The owners of the cargo especially 
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needed it with référence to the périls of the sea, and other périls for 
which the owners of the tug were relieved either by the law or by 
the bill of lading, while the owners of the tug needed it for protec- 
tion against loss arising from their own négligence. Bearing in mind 
that the owners of the tug held the open policy, while the owners 
of the cargo were protected only by the certificate accompanying the 
same, and that the insurance was effected through the hand of the 
owners of the tug, it might not be absurd to suppose that the owners 
of the tug intended to protect themselves against claims of the class 
involved hère; but, under the circumstances, it is plain that they did 
not so protect themselves. They paid no premium out of their own 
pockets, and they are not entitled to claim the benefit of insurance for 
which they did not pay or agrée to pay. It is said that they had a 
separate policy covering the ordinary towage risks. If they had, the 
question hère, so far as the tug is concerned, would probably corne 
down ultimately to one between the underwriters on the open policy 
and the policy covering the towage risks, and not between the under- 
writers under the open policy and the tug. This, however, is a matter 
with which we hâve no occasion to concern ourselves. The Firemen's 
Fund Insurance Company has full right of subrogation against the 
tug and against the Powhatan, neither of which were insured so far 
as the Firemen's Fund Insurance Company is concerned, a right which 
in this case was clearly protected by the certificate from which we 
hâve fully quoted. 

The rules which we hâve stated as to subrogation are so wel! set- 
tled that we need not cite authorities theref or ; but it will be interest- 
ing for any one to examine in this connection 4 Joyce on Insurance 
(Ed. of 1897) § 35 and séquence, 1 Arnold's Marine Insurance (8th 
Eng. Ed.) § 1225 and séquence, and Tyser's Loss under Policies of 
Marine Insurance (1894) § 269 and séquence. 

[4] Theref ore the only question remaining on this branch of thèse 
appeals is whether the Firemen's Fund Insurance Company shall hâve 
a decree for the full amount against the Powhatan. Representing an 
innocent party, it is entitled to hold both the Powhatan and the tug 
until its loss is made good. As, however, there is no suggestion that 
the tug is not pecuniarily responsible, under the circumstances, to 
make good its one-half of the loss of the Firemen's Fund Insurance, 
Company, the decree, so far as thèse underwriters are concerned, will 
be substantially the same as that directed in The Virginia Ehrman, 97 
U. S. 309, 317, 24 L. Ed. 890, and in The Sterling, 106 U. S. 647, 
1 Sup. et. 89, 27 h. Ed. 98. 

The resuit of it ail is to affirm the décisions of the District Court 
with référence to the Powhatan except so far as concerns the right 
of the Firemen's Fund Insurance Company, and also to affirm the 
decree of the District Court in favor of those interested in the barge 
Elheurah and her cargo, and to reverse its decree on the libel of the 
General Chemical Company, and enter a new decree therein in favor 
of the Firemen's Fund Insurance Company as stated in this opinion. 

The judgments will be as follows : 

In No. 920, the case of the litigation between the Powhatan and the 
owners of the tug, the decree of the District Court dividing the dam- 
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àgès sufferéd by the barge Ira ,A. Allen is affirmed with interest, with 
Gosts of 'appeâl awarded to the àppellees. 

In No. 921, the Htigation in behalf of the General Chemical Com- 
pany, representing the Firemen's Fvmd Insurance Company, the de- 
cree of the District Court is reversed, with directions to enter a new 
decree in accordance with the opinion passed down the 29th day of 
Noveihber, 1911; and the appellant recovers its costs of appeal, and 
also its cOsts in the District Court. 

In No. 922, the litigation between the owners of the tug and of the 
Powhatan oh ihe one side, and the représentatives of the barge El- 
heurah and its cargo on the othef side, the decree of the District Court 
is affirmed with interest, with leave to the District Court to modify, 
if necessafy, the decree as provided with référence to the decree m 
No. 921; ahd the appellees recover their costs of appeal. 



TOLEDQ, ST. L. & W. R. CO. v. HOWB. 

(Circuit Court of Appeals, Sixth Circuit. November 7, 1911.) 

No. 2,112. 

1. Appeal and Brbob (§ 989*) — Eeview— Verdicts— Sufficienct ou Eîvi- 

DENOE. 

An appellate court of tlie United States cannot weigh the évidence te 
détermine whetlier or net it Is sufflcient to sustaln a verdict. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent Dig. § 3897 ^ 
Dec. Dlg. § 989.*] 

2. Tbial (§ 139*)— Taking Case feom Juet— Poweb of Coub]>— Sufficienoï 

or Evidence. 

A môtloû by a défendant for a dlrected verdict must be overraled 
where the évidence presented by the plaintiffi, If believed by the jury, 
will Bustain the cause of action. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 332-341, 865; Dec. 
Dlg. § 139.*] 

3. Tbial (§ 139*)— Dibbction of Verdict— Poweb of Couet. 

The évidence to warrant the submission of a case to the jury must be 
substantial In character, leadlng logically to a conclusion favorable to 
the plalntlff, and not merely sueh as to give rise to conjecture or guess- 
iûg or to Involve the weighlng of probabilities. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332-341, 365; Dec. 
Dlg. § 139.*], 

4. TEIAL (§ 178*) — DiEECTION of VEBDICT^DETEEMINATlbN 011 MOTION. 

In coûsiderlng a motion for a dlrected verdict, the trial judge should 
not draw concluslve Inferencès .from the proof agalnst the plaintlfC in 
matters which may be subject to reasonable explanation, or exclude from 
considération an explanatory hypothesis favorable to the plaintiffi and 
sustained by the évidence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403 ; Dec. Dig, 
§178,*] 

5. Tbial (§ 139*) — Direction of Verdict— Gbotjnds. 

A case should be submitted to the jury, unless as a matter of law no 
recovery eôuld be had upbn any vlew which could properly be taken of 
the facts the évidence tends to establish. 

[Ed. Note. — ^For other cases, see Trial, Cent. Dlg. §§ 332-341, 365; Dec. 
Dig. § 139.*] 

«For other cases see same toplc & i nvmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Q. Negligenob (§ 136*)— Actions roB Négligence— Whes Question fob 

JUEY. 

In cases of négligence, where uncertainty exlsts due to confllcting évi- 
dence or from Inferences to be drawn from established facts, the ques- 
tion is one of fact, and, If the circumstances are sucù ttiat it can be said 
fair-mlnded men niight not agrée as to tlie conclusions to be drawn, tUe 
case must be submitted to tbe jury. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 277-306; 
Dec. Dig. § 136.*] 

7. Masteb and Servant (| 286*) — ^Action fob Death or Bbakeman— Ques- 

tions FOB Jury. 

Evidence considered In an action against a rallroad company to re- 
cover for the death of a brakeman who was killed whlle coupling cars 
on a swltch traek, and the case hcld to hâve properly been submitted to 
the jury vfhere the Issues were as to tiie négligence of défendant In 
malutalnlng a guard rail 3 or 3% Inches from the used rail, wlthout 
blocking, and whether deceased caught his foot in the space, and was 
thereby prevented from getting out of the way of the movlng cars by 
which he was run over. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig SS 
1010-1050 ; Dec. Dig. § 286.*] 

8. Appeal and Bkrob (§ 242*) — Présentation and Réservation in Loweb 

Court of Grounds of Review— Argument of Counsel. 

An assignment of error based on alleged Improper remarks by counsel 
In argument to the jury cannot be considered by an appellate court 
where norullng was asked from the trial court as a basis for an ex- 
ception. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1417- 
1425 ; Dec. Dig. § 242.*] 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

Action at law by Willis R. Howe, administrator of the estate of Si- 
las L. Hollopeter, deceased, against the Toledo, St. Louis & Western 
Railroad Company. Judgment for plaintiflf, and défendant brings er- 
rer. Afïirmed. 

Action by administrator for damages for alleged wrongful death. 

Sllas II. Hollopeter, 21 years of âge, Industrious and In good health, had 
been in the employment of the railroad company as brakeman for several 
days prior to the day of the accident which resulted In his Immédiate death. 
He took care of his mother, and out of bis earnlngs pald oBE an indebtedness 
of $300 on her farm. At the time of his death he was capable of earnlng 
from $70 to $75 per month. On September 21, 1906, he was working upon a 
local freight train of défendant, which was engaged In swltchlng freight cars 
at Ohlo City, Ohlo, from defendant's tracks to the tracks of the Erie Rail- 
road, over a Y track Connecting the two. The Connecting track was sharply 
curved, rurning generally In an easterly direction from the defendant's 
tracks to the Erie track, and each rail was protected by two guard rails, one 
on elther slde of the main rail. The northerly guard rail of the southerly 
rail was from 3 to 3% Inches from the southerly rail. There was no block- 
ing of any kind between the rail and the guard rail. 

The train was operated by an engineer, a flreman, a brakeman named 
Garée, and the décèdent. The engine was headed toward the west. Prlor 
to the accident two cars had been backed and "kicked" from the train east- 
wardly onto the T toward the Erie track, and had corne to a stop. The 
westerly car was a "Pennsylvania" car. In contlnulng the swltching to be 
made the train, then conslstlng of three cars besides the locomotive, backed 

*FoT otli«r caseï lee same toplc & | NUMBiia In Bec. & Am. Oiss. isfH to date, & Rep'r Indexe* 
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toward the Pennsylvanla car. The last two cars were klcked toward the 
Pennsylvanla car. The car at the end of the train was an Erle gondola car, 
and the opération In whlch HoUopeter was killed was for the purpose of cou- 
pUng the Erle car to the Pennsylvanla car. The cars coming together falled 
to become coupled, and on the rebound were from four to six feet apart. 
HoUopeter had been on the Erle car and got ofC on the south slde, and after 
the rebound of the cars was seen to reach In between them for the purpose 
bf openlng the knuckles of the couplers by hand. Garée was on the north 
and convex slde of the track and train, and could not see HoUopeter. 

Just when HoUopeter got ofC the Erle car does not appear, but It was his 
duty to couple the cars. The Erle car was not equipped with an automatlc 
coupler. It had a lever at the end reaching out to the slde on which HoUo- 
peter was for the purpose of operatlng the coupler on the car. While the 
lever would operate the coupllng pia, It would not operate the coupler itself, 
and It was necessary for HoUopeter to go between the cars and adjust the 
coupler. He was known as the fleld man, whose duty It was to signal to the 
flreman, whose place was on that slde of the train, who, in turn, would no- 
tify the englneer, who would then proceed to make such movement wlth the 
engine as would accord wlth the signal glven by HoUopeter. When the cars 
falled to couple. Garée slgnaled the englneer, whose place was on that slde 
of the train, to back up, so that the coupllng could be made. Garée was 
some distance away from where the coupllng was to be made, and it was not 
hls duty at that tlme to make, or assist in maklng, the coupllng, or to glve 
signais for the movement of the engine. In response to Garee's signal, the 
englneer backed the train very slowly, and HoUopeter was klUed. After the 
accident hls rlght foot and leg, almost to the knee, were found between the 
main southerly rail and Its northerly guard rail. The foot was polnted west- 
wardly, and the shin was up, wlth some indication of belng twlsted north- 
wardly. The body was aeross the track. The head polnted In a southeast- 
erly direction. The wheels of the easterly truck and the flrst wheel of the 
other truck had run over him. Thé other wheel of that truçk stopped on his 
body. He was seen struggUng after the flrst wheels passed over him. 

The only eyewltness was J. C. Pennell, who at that tlme was car inspector 
for the Erle Railroad. He was sittlng in the car Inspector's shanty about 
300 feet away. He could not sayi whether he had notlced the two cars, one 
of which was the Pennsylvanla car, standing on the Y. 

He testifled, among other thlngs, as follows: "A. I saw two cars movlng 
dowu the track slowly and Mr. HoUopeter stepped between the cars to make 
a coupllng, and apparently — A. I saw Mr. HoUopeter step between the cars, 
and apparently hls foot was — A. He reached for the next car to keep from 
falllng as the Erle car started. The Court: The conclusion as to why he 
dld it is perhaps subject to objection. You may state what you saw him do 
and what attitude he was In. A. Well, he stepped to the end of the car. 
Q. Which car was It? A. The Erle car. Q. And was that moving or not at 
that tlme? Mr. Sçhmettau: We object. because of the admission and stip- 
ulation that that car was standing still. Q. What movement did you see 
him make with his hands and feet, just describe that? A. He stepped either 
on or between the rails to reach the knuckle to open It, put the left hand on 
the corner or on the operatlng lever to raise the loek. I couldn't say whlch 
It was, whether It was on the corner of the car or the operatlng lever. And 
the car struck him, and he trled to get out and reached for the next car to 
keep from falllng, and, while he was out of sight, why the first two wheels 
passed over him. After they passed over him he struggled to get out from 
under the car. The next truck run, the flrst wheel run over him, and the 
tiext whetJ— that Is, the fourth wheel— stopped on his body. Q. Now at the 
tlme you saw Mm reach toward thls knuckle, and before he appeared to fall, 
what, if any movement, did you notice of hls legs and feet, before the car 
struck him, I mean? A. Well, just as the car dld strlke him It looked llke 
he trled to get away. Q. Just describe hls movements. What indlcated that 
to you? The Court: Wasn't that after he was downî Do you mean atter 
he was or stUI standing? A. He was stUl standing. He reached for the 
next car. Q. Before he was struck? A. Well, just as he was struck. Ap- 
parently just as he stepped in between the cars the car was struck, or moved 
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at least, and he fell and the wheels passed over hlm. Q. Where dld you flnd 
his leg, after thls, and foot? A. Between the main rail and the guard rail. 
Q. How was It fastened, If at ail? A. Well, it was cnished in between the 
rails. Q. Securely fast there or not? A. Yes, sir. Q. Previous to the time 
the car struck him, you may state whether you saw hlm make any move- 
ments to get out or reach toward the other car? A. No, sir. He reached at 
the time he fell ; well, almost the same tlme the car was struck." 

Hollopeter gave no signal to the flreman. The clalm of the admlnistrator 
was based on the alleged négligence of the défendant. In that it violated the 
statute of the state of Ohio, and the statute of the United States, in falling 
to hâve the cars in the train equipped with couplera, coupling automatically 
by Impact, and which could be coupled without the necessity of a man golng 
between the ends of the cars ; and was also based on the alleged négligence 
of the défendant at eommon law, In malntalning the guard rail so close to 
the main rail, and in such position that the brakeman's feet were liable to 
be caught between the rails, and he would be exposed thereby to the danger 
from moving cars, and that the défendant falled to flll or block the space 
between the rails for the purpose of preventlng the foot being caught be- 
tween them. 

The only question touching the defendant's négligence submltted to the 
jury was whether the défendant was négligent at eommon law. 

At the close of the évidence .défendant moved for an order instructing the 
Jury that, under the pleadings * and the évidence, the plaintiflf was not enti- 
tled to recover. After a careful and elaborate charge the jury returned a 
verdict for 5^3,500. Defendant's motion for a new trial was overruled. 

The assignments of error are numerous, but the three errors relied on, as 
stated in the brief of counsel for défendant, are dealt with in the opinion. 
The remarks of counsel to which objection is made, but upon which no rul- 
Ing of the court was asked as a basis for an exception are: 

"Now, gentlemen of the jury, it seems to me there is nothing In thls case 
exeept Jiow much shall be awarded. The statutes of Ohlo do not contem- 
plate or make It necessary that you should get down and figure dollars hère 
and dollars there and add them up. But you hâve a wlde discrétion left to 
you to your judgment as to what in ail likellhood must bave been the assist- 
ance and help which he would bave contrlbuted to his mother. And let me 
also say to you, gentlemen, in awarding this amount, I would llke to hâve 
you keep in mind that it is not in the power of the court to increase It Your 
judgment of the amount cannot be increased $1. I don't say this to you 
with the View that you make it excessive — 

"Mr. Schmettau: We object to this as Improper argument. 

"Mr. Thatcher (continuing) : But I want to impress upon you the fact that 
under the jurlsdictlon, and In thls court where you are sltting, questions of 
fact of this character are partlcularly for you to décide, and your verdict 
In that respect is likely to be final." 

Before submission the charge of contributory négligence was withdrawn. 
No claim is made in the argument or in the brlef of counsel for plaintiff In 
error that Hollopeter a:-isumed the risk of his employment, and no exception 
was taken by either party of the assumption in the charge that defendant's 
servants, the engineer, and the brakeman. Garée, were négligent and were 
fellow servants of Hollopeter. 

Charles A. Schmettau (Lloyd T. Williams and Clarence Brown, on 
the brief), for plaintiff in error. 

C. A. Thatcher, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and 
HOLLISTER, District Judge. 

HOIvLISTER, District Judge (after stating the facts as above). 
Counsel for défendant, complying with rule 24 (150 Fed. xxxiii, 79 
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C. C. A. xxxiii)' of this court,' sets out in his brief th^errors relîed 

on by him:' ' , ' 

(1) Error in overruling plaintiff in error's motion for a peremptory 
instruction. 

(2) Error in closing argument of counsel for défendant in error. 

(3) The verdict and judgment are against the law and the évidence. 
■ [1] By the third alleged error relied on, défendant would hâve this 

court review the évidence to ascertain whether the verdict vi?as against 
the évidence or not. To détermine that question, it would, of course, 
be' hecesSary to weigh the évidence. An appellate cQurt of the Unit- 
ed States doesnot weigh the évidence. The reason is found in the 
Constitution (amendment 7), which provides that: 

"No fact tried by a jury shall be otherwise re-examlnable In any court of 
the United States, than according tp the rules of the common law." 

In Parsons v. Bedford, 3 Pet. 433, 447, 448 (7 L. Ed. 732), Mr. 
Justice Story says of this amendment :' 

"This Is a prohibitiop to the courts of the United States to re-examine any 
facts tj;ied by a jury in any pther manner. 'The only modes known to the 
common law to re-examme such faets are the granting of a new trial by the 
court \fhere the issue was tried, or to whIch the record was properly return- 
able; or the award of a venire facias de novo, by an appellate court, for 
some error of law which Intervened in the proceedings." 

It' has accordingly been held in many cases that the inquiry ends 
with the ruling of the trial j'udge on a motion for a new trial, and in 
cases in which no motion for a new trial was filed, and reversai was 
sought directly by proceedings in error, that the weight of the évidence 
was a tnattter which appellate courts of the United States hâve no 
power to consider. Parsons v. Bedford, 3 Pet. 433, 448, 449, 7 L,. 
Ed. 732; Railroad Co. v. Fralofï, 100 U. S. 24, 31, 25 L. Ed. 531; 
^tna Life Ins. Co. v. Ward, 140 U. S. 76, 91, 11 Sup. Ct. 720, 35 L. 
Ed. 371 ; Lincoln v. Power, 151 U. S. 436, 438, 14 Sup. Ct. 387, 38 L. 
Ed. 224; Erie R. R. Co. v. Winter, 143 U. S. 60, 75, 12 Sup. Ct. 356, 
36 L. Ed. 71 ; Shauer v. Alterton, 151 U. S. 607, 626, 14 Sup. Ct. 
442, 38 L. Ed. 286; Davidson S. S. Co. v. United States, 205 U. S. 
187, 192, 27 Sup. Ct. 480, 51 L. Ed. 764; Herencia v. Guzman, 219 
U. S. 44, 45, 31 Sup. Ct. 135, 55 L. Ed. 81 ; Graves v. Sanders, 125 
Fed. 690,. 693, 60 C. C. A, 422; Illinois, etc., R. Co. v. Davies, 146 
Fed. 247, 248, 76 C. C. A. 613; Mutual, etc., Co. v. Heidel, 161 Fed. 
535, 538, 88 C. C. A. 477. 

The whdle matter is.comprehensively put by Mr. Justice Hughes in 
Herencia v. Guzman, 219 U. S. 44, 45, 31 Sup. Ct. 135 (55 L. Ed. 
81): 

"The argument on behalf of plaintiff in error proceeds upon the assump- 
tion that this court may review the évidence as to négligence and as to the 
damages recoverable, and may reverse the judgment if the court is dissatis- 
fled with the.flndings of the jury. This, however, is not the province of the 
court upon writ of error. As there was évidence proper for the considération 
, of the jury, the objection that the verdict was against thé weight of the évi- 
dence or that the damages allowed were excessive cannot be consldered." 

There is no aspect in which the verdict and judgment are presented 
iiï the argument or in counsel's brief, or otherwise, as contrary to 
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law, excepting the statement that they were, and that the court erred 
in overruling the motion for a directed verdict, and that there was 
misconduct on the part of counsel for the plaintifï in the manner al- 
leged. 

The Circuit Court of Appeals for the Seventh Circuit, in applying 
rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii) of the Circuit Courts of 
Appeals, disregarded assignments of error that the judgment was con- 
trary to the law and cdntrary to the évidence, because they did net 
specify wherein the judgment was contrary to the law and to the évi- 
dence. Smith V. Hopkins, 120 Fed. 921, 923, 57 C. C. A. 193. This 
was, no doubt, a proper application of the rule, and this court may 
properly disregard any considération of the évidence in determining 
whether or not the verdict was contrary to law except so far as it 
must be considered in determining whether or not the motion for a 
directed verdict should hâve been granted. In other words the recog- 
nized distinction, as shown by Judge Lurton in Mt. Adams, etc., Ry. 
Co. V. Lowery, 74 Fed. 463, 476, 477, 20 C. C. A. 596, between that 
amount of évidence which requires a case at its close oh such a mo- 
tion to be submitted to the jury, and that amount of évidence which 
is sufficient to sustain a verdict, is not of importance hère for the rea- 
son as shown that with the weight of the évidence an appellate court 
of the United States has nothing to do. Obviously, then, the alleged 
errors narrow down to the claim that the motion for a directed ver- 
dict ought to hâve been granted, and the contention that the verdict 
ought to be set aside because of alleged misconduct of counsel. 

[2] That motion required a considération of the évidence from the 
standpoint of its tendency to prove the issues, or, as said by Judge 
Warrington in Big Brushy, etc., Co. v. Williams, 176 Fed. 529, 532, 
99 C. C. A. 102, 105 : 

"The motion must be overruled, where the testlmony presented by the 
plaintlff, if belleved by the jury, wlll support the pétition." 

Other authorities are to the same effect. Mt. Adams, etc., Ry. Co. 
V. Lowery, 74 Fed. 463, 476, 477, 20 C. C. A. 596; Central, etc., R. 
Co. V. Mansfield, 169 Fed. 614, 95 C. C. A. 142 ; Norfolk & Western 
Ry. Co. V. Hazelrigg, 170 Fed. 551, 95 C. C. A. 637; L. S. & M. S. 
Ry. Co. V. Eder, 174 Fed. 944, 98 C. C. A. 556; Noble v. Crâne Co., 
169 Fed. 55, 94 C. C. A. 423. 

The issues were the alleged négligence of défendant in msintaining 
its rails as they were, and the question of the proximâte cause of the 
accident. 

It being agreed that contributory négligence is out of the case, and 
that the négligent conduct of the engineer and of the brakeman, Garée, 
in backing the train was not in law chargeable to the défendant, and 
no point being made in this proceeding that Hollopeter assumed the 
i-isk involved in the condition of the rails if.thére was any, the déter- 
mination of the issues dépends upon whether or not Hollopeter caught 
his foot as alleged ; fpr, if he was knocked down by the car and then 
run over, the condition of the rails had nothing to do with the acci- 
dent, however negligently they may hâve been majntained. It, is clear, 
too, that, if his foot was not caught, the cause and only cause of his 
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death was the négligent act of his fellow employés, for whîch there 
can be no recovery. 

Briefly the respective daims of the parties based upon the same 
facts are: The defendant's, that Hollopeter was knocked down by 
the Erie car and run over ; the plaintiff's, that his foot was caught so 
he could not escape. Plaintiff must show by a prépondérance of the 
testimony that the foot was caught through the négligent construction 
of the rails as alleged, and that the catching of the foot was the proxi- 
mate cause of the accident. 

[3] No one saw the foot caught, and défendant complains that the 
évidence was such as to involve mère conjecture or guessing, or the 
weighing of probabilities, and could not be made the basis of a ver- 
dict. The évidence to go to a jury must, of course, be substantial in 
character leading logically to a conclusion favorable to the plaintiff. 
It must be, as said by Judge Severens, "something of substance and 
relevant conséquence, and not vague, uncertain, or irrelevant matter 
not carrying the quality of 'proof or having fitness to induce convic- 
tion." Minahan v. Grand Trunk, etc., Ry. Co., 138 Fed. 37, 46, 70 
C. C. A. 463, 472. In which case he says also : 

"rt [the Suprême Court] bas by distinct and deflnite rulings declared that, 
if there Is any substantial évidence bearing upon the issue to which the Jury 
might in the proper exercise of its functlon give crédit, the court cannot 
rigbtfuUy direct the jury to flnd In opposition to such évidence." 

There is a sharp line to be drawn between inferenceS which would 
logically follow a given state of facts and which in themselves con- 
stitute substantial évidence, and such a state of the évidence, on the 
other hand, as to give rise to mère conjecture or guessing, or to in- 
volve the weighing of probabilities. No man's property should be tak- 
en from him on the mère guess that he has committed a wrong impos- 
ing a légal liability because of a probability among other probabilities 
that the accident for which recovery is sought might hâve happened 
in the way charged. In speaking for this court Judge Cochran perti- 
nently says: 

"But a case should never be left to a Jury slmply on a question of prob- 
abilities with a direction to flnd in aceordance with the greater probability. 
Probabilities may help out Items of évidence from which an inference can 
be drawn, but cannot take their place. To allow a jury to dispose of a case 
simply upon a weighing of probabilities is to turn them loose into the fleld 
of conjecture, and to bave the rlghts of the parties determined by guess." 
Virginia, etc., Ry. Co. v. Hawk, 160 Fed. 348, 352, 87 C. C. A. 300, 304. 

In Day v. Boston, etc., R. R. Co., 96 Me. 207, 52 Atl. 771, 90 Am. 
St. Rep. 335, Judge Emery, speaking for the Suprême Court of Maine, 
puts it this way: 

"However confldently one In his own affairs may base his judgment on 
mère probability as to a past event, when he assumes the burden of estab- 
lishing si)çh event as a proposition of f act, as a basis for a judgment of a 
court, he miist adduce evideiice other than a majority of chances." 

Agàin speaking for this court, Judge Cochran defines substantial 
évidence. He says: 

"If the évidence favoring such facts of the plalntlfPs case Is such that 
reasonable men may f airly dilïer as to whether it establlshes them, then it 
is substantial. If, however, it is such that ail reasonable men must conclude 
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that It does not establish them, then It is not substantlal." Jenkins, etc., Co. 
V. Alpena, etc., Co., 147 Fed. 641, 643, 77 a C. A. 625, 627. 

In the absence of direct proof circumstances are always admissible, 
the strength of the évidence depending upon the conclusiveness of the 
circumstances, and, when facts are wanting, presumptions are per- 
mitted to take their place. It is put this way by the Suprême Court : 

"Prestimptions are indulged In to supply the place of facts. They are 
never allowed against ascertained and established facts. When thèse ap- 
pear, presumptions disappear." Lincoln v. French, 105 U. S. 614, 617 (26 L. 
Ed. 1189). 

Again : 

"But presumptions can stand only whilst they are compatible wlth the 
conduct of those to whom it may be sought to apply them ; and stlll more 
must glve place, when In confllct wlth clear, distinct and convincing proof." 
Fresh v. Gilson, 41 D. S. (16 Pet.) 326, 330 (10 L. Ed. 982) 

The established facts are: A space between the rails sufficiently 
large to admit the kind of shoe Hollopeter wore. He entered be- 
tween the cars to open the knuckles of the coupler, an opération re- 
quiring a very short time. His left hand was at the corner of the 
Erie car or on the lever at that corner. The car stood still. There 
was a space of from four to six feet between it and the next, the 
Pennsylvania, car. There was some distance between the end of the 
Erie car and the first wheel that ran.over Hollopeter. One witness 
said: "The trucks you know stand way in under." Similarly there 
was some distance between the end of the Pennsylvania car and its 
nearest wheel at that end. The Erie car was moved by the impact 
of the other cars, but it was going slowly, "very slow" as described by 
the one eyewitness, Pennell. This witness testified: 

"The car dld not carry him to the Pennsylvania car." "He was standing 
still, and the car struck him, and he tried to get out and reached for the 
next car." "Just as the car did strike him, it looked like he tried to get 
away." "He reached for the next car." "Apparently just as he stepped in 
between the cars, the cars were struck, or moved at least, and he fell and 
the wheels passed over him." "He reached at the time he fell ; well, almost 
the same time the car was struck." 

It will be seen from this that the young man was not struck vio- 
lently and knocked down. He "fell" down. It is a fair inference 
from the testimony that he was pushed down by the car moving very 
slowly. 

If indeed his foot was free, why could he not hâve reached the 
Pennsylvania car? Why could he not hâve jumped back out of dan- 
ger between the cars? He is described as active on his feet. If his 
foot was not held f ast, why was there not plenty of time within which 
to escape the slowly on-coming wheel by utilizing the considérable dis- 
tance between it and the stationary wheel under the Pennsylvania car ? 

Many a fair-minded man reasonably endowed with intelligence 
might say with much conviction from the facts given that the only 
reason why Hollopeter did not get away was because his foot was 
caught and he could not. Such inferences do not involve mère proba- 
bilities or the balancing of probabilities. They are facts drawn as 
conclusions based on a man's own expérience, his observation, his ap- 
préciation of cause and effect, and they involve an explanatioii of a 
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resWt which may satisfy his mind as to the way in which an accident 
h?ppened as conclusively as if the circumstances had been detailed by 
an ëyewitiJisss. 

On the ptiier ha,nd, tlae defendant's claim is not so satisfactorily ex- 
planatory, for the reason, among others, that the catching of the foot 
under its theory was but an incident to the accident. Under that the- 
ory, thç;man was knocked pver, and it so happened that his foot and 
lower limb were crushed into the aperture between the rails. 

The idértain facts ''established without conflict" which are relied on 
by défendant as showing conclusively the impossibility of the foot hav- 
ing been caught bef ore the young man was run over are : 

"(a) Wheii Hollopeter was struck by the car he was facing northeast, to- 
wards the Pemisylvania car." 

*'(b) When Hollopeter was struck by the moving car, he reached out tp- 
wards the Pënnsylvanla car, east of Mm, apparently in an effort to hold on 
to that car, and save hlmself." 

"(c) When Hollopeter's leg and foot were found wedged between the rails, 
the foot was poliiting west and the top of the foot and leg were turned up- 
wards." . , , 

Défendant lays too much stress upon such testimony as there was 
on the sdbject of the relative cardinal positions of the cars, the rails, 
the foot, arid the body after the accident. The accident happened on 
a sharp cûrve tending eastwardly and westwardly, but the évidence 
does noit disclose with exactnèss the relation of the physical facts to 
the pçirtts of the compass. It is not to be supposed that Pennellj tes- 
tifying long after the accident ôf what he saw from a point 300 feet 
away, arid with no occasion àt the time to fix with particularity the 
points bf the compass, and with nothing but memory to assist him in 
that respect at the time of testifying, intended to fix absolutely the 
relative directions of the various movements he saw Hollopeter make. 
Nor are the facts that the foot vvas pointing westwardly and the shin 
was up ;by: any means conclusive. On the contrary, Hollopeter was 
reaching in to open the knuckle with his right hand, with his left hand 
àt thé çbifner of the car or on the lever. Necessarily in such action 
he wa« facing toward the coupling between the cars with the front of 
his body toward the rear of the Erie car and his fûot might well hâve 
been caught bef ore the car moved or just at the^ moment it moved. 
If that happened, the most natural thing for him to do was to attempt 
to reach out toward the Pennsylvania car, but in doing that he need 
nôt face it, and it does not appear that he did actually face it. 

[4] In icorisidèring the motion for a directed verdict, the trial judge 
should ilot'draw conclusive inferences from the proof against the 
plaintiff in matters which may be subject tb reasonable explanation, 
•or exclude from considération an explanatoxy hypothesis favorable to 
the plaintiff and sustained by the évidence. This is the conclusion 
■justly drawnby Judge Sanford in Wintersv. B. & 0- R- R- Ço., 177 
Fed. 44, 53,' 100 C. C. A. 462, from a considération of Kane v. North- 
ern Ry. Co.:,: 128 U. S. 91, 95, 9 Sup. Ct. 16, 32 L. Ed. 339, and Mt, 
Adams,.etc.^ Ry. v, Lowery, 74 Fed. 463, 20 C. C. A. 596. 

• [5] A case should be submitted to the jury unless it foUows as a 
matter of lawithat no recovery could be had upon any view which 
Gould.properlyîJje.taken :from/ the iacts the évidence tended tO;Ç.stab- 



TOLEDO, ST. L. <Se W. B. CO. V. HOWB 78à 

lîsh. Tex. & Pac. Ry. Co. v. Cox, 145 U. S. 593^ 606, 12 Sup. Ct. 
905, 36 L. Ed. 829; Dunlaip v. R. R. Co., 130 U. S. 649, 652, 9 Sup. 
Ct. 647, 32 L. Ed. 1058 ; Kane v. Northern Central Ry. Co., 128 U. 
S. 91, 9 Sup. Ct. 16, 32 h. Ed. 339; Jones v. East Tennessee, etc., R. 
Ri Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 L. Ed. 478. 

[6] It is nowhere better settled than in cases of négligence that, 
where uncertainty exists due to conflicting évidence or from infer- 
ences to be drawn from established facts, the question is one of fact 
to be determined by a jury, and, if the circumstances are such that it 
can be said fair-minded men might not agrée as to the conclusions to 
be drawn, the case must be submitted to the jury. Dunlap v. R. R. 
Co., 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed. 1058; Washington, etc., 
R. R. Co. V. McDade, 135 U. S. 555, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; 
Grand Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. 
Ed. 485 ; Tex. & Pac. Ry. Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905, 36 L. Ed. 829; Richmond, etc., R. R. Co. v. Powers, 149 U. S. 
43, 45, 13 Sup. et. 748, 37 L. Ed. 642; Northern Pac. R. R. Co. v. 
Egeland, 163 U. S. 93, 16 Sup. Ct. 975, 41 L. Ed. 82; McDermott 
V. Sévère, 202 U. S. 601, 604, 26 Sup. Ct. 709, 50 L. Ed. 1162; 
Steamship Co. v. United States, 205 U. S. 187, 190, 191, 27 Sup. Ct. 
480, 51 L. Ed. 764; McGhee v. Campbell, 101 Fed. 937, 42 C. C. 
A. 94; Hocking v. Hamilton, 122 Fed. 417, 59 C. C. A. 43; Haynie 
v. Tennessee Coal, etc., Co., 175 Fed. 55, 99 C. C. A. 71 ; Winters 
v. B. & O. R. R. Co., 177 Fed. 44, 100 C. C. A. 462. 

[7] Pefendant's négligence depended upon the jury's conclusion 
that HoUopeter's foot was caught before or at the time the car moved 
upon him. 

When that fact was determined, it was then for the jury to say 
whether a reasonably prudent employer exercising ordinary care for 
the safety of his employé would permit such a curve to be utilized for 
the purpose of fréquent switching when it was necessary for the em- 
ployé to go between the cars either because of defective couplers, or 
because the sharpness of the curve tended to prevent the opération of 
the automatic couplers, and would allow a guard rail, distant from 
3 to 31/^ inches from the rail of the track as the testimony tended to 
show, to remain unblocked, into which the foot of an employé might 
go by the bending of the sole of his shoe with the weight of its owner 
upon it and which could not readily be withdrawn. 

If ail fair-minded men would answer that question in the affirma- 
tive, then the question of négligence should not hâve been submitted 
to the jury. It requires but a statement of the proposition to suggest 
its answer. It cannot be said that there would be an agreement. On 
the contrary, it is probable that a large majority of fair-minded men 
would say that such conduct disclosed a lack of ordinary care on the 
. part of the employer who had the positive duty to perform of exercis- 
ing siich care. At any rate, it can be said with some conviction that 
not ail fair-minded men would reach a conclusion exonerating défend- 
ant from the charge of négligence. The duty imperatively devolved 
upon the trial judge to submit the question to the jury. 

The subject of proximate cause was so plainly put to the jury by 
IfilF.— 50 
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Judge Knappen in his charge that there could be no escape from a 
clea:r understanding of the meaning of that subject, and its particular 
application to the facts in the case as the jury might détermine them 
to be. 

No exception was taken to the définitions and distinctions given and 
made in tïie charge. The accident would not hâve happened unless 
the car had been negHgently moved upon Hollopeter, and there was, 
on the other hand, évidence tending to show that what cost him his 
Hfe was his inability to extricate his foot from rails, negligently main- 
tained, in time to avoid the conséquence of the moving car. In this re- 
spect, the case is similar in its facts to Erie Railroad Co. v. White 
(C. C. A.) 187 Fed. 556, 559, 560, recently decided by this court and 
quite like it in principle. It is there said that either cause might be 
considered proximate and the other contributory, according to the 
view taken by the triers of fact. In this case the jury found that the 
catching of the foot in the negligently maintained rails was the proxi- 
mate cause of the accident. Their finding ends the matter. 

[8] The subject of misconduct of counsel opens up a wide field of 
inquiry and discussion into which the necessities of this case do not 
require an entrance ; for the reason that, while opposing counsel ob- 
jected to the remarks complained of, he asked no ruling of the court 
as à basis fpr an exception. Under such circumstances, the matter is 
not presented to an appellate court in such a way as to require con- . 
sideration of it. Crumpton v. United States, 138 U. S. 361, 364, 11 
Sup. et. 355, 34 L. Ed. 958; Allen v. Southern, etc., Ry. Co. (C. C.) 
70 Fed. 370, 376; North, etc., Ry. Co. v. Seward, 167 111. 618, 621, 
47 N. E. 752; Warder, etc., Co. v, Tacobs, 58 Ohio St. 17, 81, 82 
83, 50 N. E. 97. 

No error appearing, the judgment of the Circuit Court will be af- 
firmed, with costs. 



UNITED STATES v. DIAMOND COAL & COKE CO. 

(Circuit Court of Appeals, Elghth Circuit. November 21, 1911.) 

No. 3,286. 

1. Public Lands (§ 120*) — Suit to Cancel Patents— Fraudulent Entbt 
OH CoAL Lands. 

Défendant, whlch was a coal company, purchased soldiers' additlonal 
homestead certlflcates calllng for land to the amount of 2,800 acres 
paying therefor at the rate of from $6 to $13 per acre, and caused the 
same to be loeated on public land by two persons, each entryman mak- 
Ing the requlred affidavlt that he was well acqualnted wlth the charac- 
ter of the land, that his Personal knowledge was such as to enable hlm 
to testlfy undçrstandlngly wlth regard to it, and that there was not 
to his knowledge wlthln Its llmlts any deposit of coal, but that It was 
essentlally nonmlneral, and acquired for agricultural purposes. The 
land was what is known as "sage brush and alkall land" In a, rough 
mountalnous country, and practlcally worthless for agricultural or graz- 
Ing purposes. It lay on the western slope of a rldge, and in the valley 
adjolnlng and on the slope of such rldge, within a quarter of a mile of 
the nearest point of the land, was a well-known outcrop of velns of coal 
of hlgh commercial grade, many miles In length north and south : the 

♦For other cases see same topio &'5 numeee In Dec. & Am. Dlgs. 1907 to dite, & Rep'r Indexe» 
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largest veln being from 6 to 14 feet In thlckness, and ail dipping to the 
westward. Défendant and another Company were operatlng mines in 
such velns in the valley to the northward of thèse lands and a third 
Company to the south of them, Its workings extendmg to the Une of 
one of the tracts, where they stopped in a vein 10 feet or more in thlck- 
ness. The lands had for many years been regarded by gênerai réputa- 
tion as coal lands, and the year befnre one of the entrymen, who was 
manager of defendant's mines, had filed a declaratory coal statement on 
one of the tracks which he afterward abandoned; also at about the 
time of the entries défendant purchased a tract withln half a mile of 
some of the entries whlch had been purchased as coal land from the 
government at $20 per acre, and had thereon an eight-foot veln. Reld, 
that the eVldenee was sufBcient to show that the land was coal land not 
subject to entry as agrlcultural land, and to entitle the United States 
to a caneellation of the patents as having been obtained by fraud. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. |§ 332-335; 
Dec. Dig. § 120.*] 

2. Public Lands (§ 29*) — "Coal Lands of United States"— Evidence. 

To constitute a tract of public land "coal lands of the United States" 
within the meaning of Rev. St. 2347 et seq. (U. S. Comp. St. 1901, p. 
1440), whlch can only be acquired by purchase as therein provided, It 
is not essential that the présence of coal thereon in paying quantity 
should bave been actually demonstrated, but considération should be 
given to the proof of which the subject by its nature is susceptible, such 
as the known présence of coal in surrounding land, the visible exposure 
of outcrop and the surrounding geological formation, and it Is sufficient 
if the land is generally regarded by the local public as having a spécial 
value for its coal contents beyond its value for agrlcultural or like pur- 
poses. 

[Ed. Note.— For other cases, see Publie Lands, Cent. Dig. §§ 41-47; 
Dec. Dig. § 29.*] 

3. Public Lands (§ 120*) — Suit for Canpellation of Patents— Evidence. 

In a suit by the United States against a coal Company for the can- 
eellation of patents to public lands on the ground of fraud, in that, while 
in fact coal lands, they were acquired by défendant by the fraudulent 
location of agrlcultural scrip thereon, évidence that- défendant had pre- 
vlously caused fraudulent homestead fllings to be made on part of the 
land whlch were relinquished when the scrlp locations were made was 
admissible to show the purpose of défendant to acquire the lands by 
illégal methods. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 332-335; 
Dec. Dig. § 120.»] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Wyoming. 

Suit in equity by the United States against the Diamond Coal & 
Coke Company. Decree for défendant, and complainant appeals. Re- 
versed. 

Following is the opinion of the Circuit Court by Lewis, District 
Judge: 

The bill charges that on January Ist, 1900, complainants were the owners 
of certain descrlbed lands in Uinta County, Wyoming, comprising about 
2,840 acres; that ail of said lands were vacant, unreserved, uuappropriated, 
and rough and broken in character and were tben known coal lands, and 
were chiefly valuable as such; that said lands could only be legally entered 
and purchased in eompliance with an aet of Congress approved March 3rd, 
1873, entitled "An Act to Provide for the Sale of Lands of the United States 
Coutaining Coal ;" that the défendant at ail times well knew said lands were 

*For other cases see same topic & i numbbr lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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coal lands, and ehlefly valuabîe as: such, and could only be entered and ac- 
quired as coal lands;<hat défendant, through itu offlcers and agents, well 
knowing the lands to be; of the character aforesaid, entered tato a fraudaient 
conspiïacy . with Thomas Sneddon and Daniel F. Harrlson to acquire said 
lands from the complainants under the acts of February 13th, 1862, and Au- 
gustlSth, 1894, known as Soldlers' Addltlonâl Somestead Acts; that the de- 
fendant, In: furtherance of sald conspiracy, piirchased through said Sneddon 
and Harrlson soldlers' addltional homestead scrlp, entered and purchased 
sald lands with said serlp, thereafter obtalned patents therefor in the names 
of sald Sneddon and Harrlson, who thereupon conveyed by deeds sald lands 
to the respondent company ; in violation of the acts of Congress and in f raud 
of the complalnants' rlghts. The blll thereupon pi-ays that ail of sald pat- 
ents be cancelled and that complainants hâve an accounting for ail coal 
mined and taken from said lands. 

The answer dénies that sald lands were coal lands and chiefly valuabîe 
as sucli at the time of purchase; allèges that sald lands were grazing lands 
subjèci to entry and purchase in the manner charged in the Mil; admits 
that Sneddon and Harrison entered and purchased the lands as charged in 
the blU, and says that sald lands were properly and iegally acqulred under 
the acts of Congress (sections 2304-2306, Eev. Stats. U. S.), and that at the 
timè Said lands were entered they were not known to be taluàble for min- 
erai and coal deposltg, '■ ahd the only knowfl value of the lande at that time 
was for agrlcultural afid'èrazing purposes, and were subjeel to entry under 
the HOméstead Laws; and partlcularly the laws relatlhg to the acquisition 
of title by soldlers' additional homestead entries; dénies that thè défendant, 
or its offlCers or agents, knew that the lands or any portion thereof were 
known cbal lands ; dénies that they were coal lands within the meanlag of 
the Coal Lftnd Act; deiiles the conspiracy and confédération charged in the 
Mil ; dienies that there was any intent or purpose on the part of défendant. 
Sneddon or Harrlson to fraudulently obtaln sald lands, and dénies ail other 
charges In the bill to the effect that Sneddon or Harrison or the défendant 
attempted or desired to obtaln the lands from complainants In any manner 
other tlfian as required by the acts of Congress and allèges that It purchased 
the lands from Sneddon and Harrlson for a valuabîe considération, and al- 
lèges thàt the lands, and ail thereof, were Iegally and properly acqulred, and 
that défendant Is vested with an Indefeaslble tltle thereto. The answer 
admits tbat défendant Is engagea in mlning in Uhata County, Wyoming, in 
the vicinity of the land described in the bill, but dénies that any of sald lands 
are being mined for coal or that any coal has been mined from sald lands. 

The Evidence. 

1. A map was oflfered in, évidence showlng the location of the lands In ques- 
tion and the outcrop of the coal vein In question easterly therefrom, a copy of 
which follows: 
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The shaded portions of tlie foregoing map show the lands involved In this 
suit. (More than half the lands lie more than a mile Irom the Une of the 
outcrop, and the nearest lands are several hundred feet away.) The outcrop 
runs along the westerly side of an élévation known as Oyster Rlda;e. This 
rldge is sald to resemble what Is commonly known as foot-hUls. The lands 
In question lie in a valley to the west of the outcrop, the valley extendiug 
westerly In varying width from six to twelve miles to another ridge or range 
of what may be called foot-hills. Thèse rldges, wlth the valley between 
varying In wldth from six to twelve miles, are sald to extend northerly and 
southerly for some fifty or sixty miles. The eoal veln disclosed by the out- 
crop dips to the west, Its angle of Inclination from the horizontal Is sald to be 
about seventeen degrees in the vlclnity of the most southerly lands in ques- 
tion, and about twenty-flve degrees in the vleinity of the most northerly 
lands In question, and assumlng the veln to be continuons It would, on its 
dip, penetrate under ail the lands in question. The outcrop does not con- 
sist of a section of the vein i-ising above the surface of the ridge. Along 
sections of its strlke there is nothing whatever to Indlcate its présence. At 
other places it is traced by what Is known as the "blossom," 1. e. particles 
of coal mixed wlth and scattered throughout the wash. Mines hâve been 
successfully operated on the veln indicated by the outcrop some two or three 
miles northerly of the most northerly tract in question, and southerly from 
and near to the most southerly tract in question. Thèse mines were opened 
up by foUowing down on the outcrop, but the overburden became so great, 
on account of insufflclent roof, at a perpendlcular depth of eight to nlne 
hundred feet that successful minlng couid not be continued to further depth. 
Thèse minlng opérations, both to the north and the south, disclosed that 
"wants" In the veln are not unusual. The mines to the north disclosed a 
"want" extendlng wlth the strlke of the vein for twelve hundred (1,200) feet, 
and the ones to the south disclosed one more than six thousand (6,000) feet 
long, notwlthstanding the indications on the outcrop above thèse "wants" 
gave promising Indications of coal beneath. By a "want" Is meant a sec- 
tion of the veln barren of minerai, that is to say, the vein, consistmg of the 
two walls and the crevice between, exists, but the flUlng is composed of non- 
minerai substance, such as sand, gravel and rock. At the tlmes the lands 
were entered and at the tlmes patents were issued there were no indications 
whatever on any of the lands in question that coal exlsted In them. No 
coal has ever been mined from any of thèse lands. Several years after pat- 
ents were Issued minlng opérations on other lands were extended up to the east- 
erly end llne of the North Half (%) of the Southeast Quarter (S. E. %) of 
Section Bighteen (18), Townshlp Nineteen (19) Range One Hundred and Six- 
teen (116), exposlng a vein of merchantable coal on the east end of sald 
elghty acres. This coal, however, was not known to exlst until long after 
the issuance of patents. No prospectlng, by way of drllllng or otherwise, 
has ever been done on any of the lands for the purpose of determlnlng 
whether coal may be found thereln. In vlew of this uncontradicted and un- 
disputed showlng of fact the complainants hâve rested their whole case upon 
the testimony of one Veatch, a geologlst in the service of the U. S. Geologic- 
al Survey. He testlfied only as an expert and he gave It as his opinion 
that coal would be found at some depth under the surface of ail of the 
lands In question. This opinion was based upon the hypothesls that the 
vein Indicated on the outcrop would continue in its dip to the west untU It 
passed under thèse lands, and that It would bear coal throughout its dip- 
He also ventured an opinion as to the depth the vein mlght be found under 
thèse lands, and this opinion was b^sed on the assumptlon that the angle 
of dip from the horizontal would continue to be substantlally the same as 
disclosed in worklngs to the north and to the south of the lands in question. 
On this theory he placed the vein under the lands nearest the outcrop at 
a depth of about nlne hundred feet and on the lands farthest from the out- 
crop at a depth of three thousand or more feet. I am unable to belleve that 
any such testimony is worthy of serious considération for the purpose of 
suStaining the issue tendered by the bill. None of thèse lands were ever 
noted on complainants' public surveys and plats as coal lands. 
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2. The évidence further clearly shows that the lands In question, at times 
of entry and patent, produced some nutritions grasses whlch gave them some 
value as grazlng lands ; In fact, so far as knovrtedge on the part of any one 
then extended as to their character and quality, they were then valuable for 
that purpose only, and such has been thelr condition ever slnce, barrlng the 
face of coal on the east end of the eighty In section 18 above referred to, 
which vpas not exposed and Its existence not known untU many years after 
ail patents had been Issued. 

Under the foregolng facts the substantlal charge in the blll to the effiect 
that the lands in question were at the tlme of purchase known coal lands 
and chlefly valuable as such, stands wholly unsupported, — indeed is entlrely 
dlsproved. Colorado Coal & Iron Co. v. U. S., 123 U. S. 307, 8 Sup. Ct. 131, 
31 L. Ed. 182 ; Ghost v. U. S. (8th Circuit Court of Appeals) 168 Fed. 841, 
94 C. C. A. 258. 

3. But other facts were adduced in évidence on whlch complainants' coun- 
sel appear to chlefly rest their contention for the relief prayed. And those 
facts are thèse: Some years prier to the purchase of the lands by Sneddon 
and Harrison a part of the lands in controverey were entered under the 
Homestead Act, cheap dwellings were constructed upon each entry, and the 
différent homestead entrymen pretended to take possession and for a while 
llve upon thelr respective entrles, for the ostensible purpose of complylng 
with the Homestead Act. It is insisted that the proof shows that those 
homestead entrymen made their entrles and took possession under hire from 
the défendant, wlth an agreement to obtain patent for the use and beneflt 
of the défendant and to thereafter convey their respective entrles to the de- 
fendant ; that the buildings so constructed thereon were made at the expense 
of the défendant, from lumber furnlshed by the défendant, and that there- 
after the défendant, in récognition of Its obligations to said entrymen, paid 
them monies in discharge thereof. But the proof further shows conelu- 
sively and without contradiction that none of thèse homestead entrles went 
to patent, but that they were ail rellnqulshed by the entrymen to complain- 
ants. The défendant contends that thèse entrles were not made under its 
direction or for its benefit. Such conduct on the part of défendant. If true, 
would bave been a fraud on the government and title taken by any one 
with knowledge of such facts would hâve been Invalid as against complain- 
ants. Inasmuch, however, as ail such entrles were subsequently released and 
cancelled and purchase of the lands thereafter made under soldiers' addi- 
tional homestead scrlp, It Is unnecessary to conslder such testimony and dé- 
termine the character of such transactions as to whether they be fraudu- 
lent or otherwlse, and whether or not the défendant was a party thereto, 
If fraudulent. Such acts became no part of the transaction between com- 
plainants and those who subsequently acqulred the lands under soldiers' 
addltlonal homestead scrlp. Thèse alleged fraudulent acts were no Induee- 
ment to the complainants In partlng with their title In considération of the 
surrender of the soldiers' scrlp. Fraud without damage is not actionable. 
Mlng V. Woolfolk, 116 U. S. 599, 6 Sup. Ct. 489, 29 L. Ed. T40 ; Marshall v. 
Hubbard, 117 U. S. 415, 6 Sup. Ct 806, 29 L. Ed. 919 ; 2 Pomeroy's Equlty 
Jurisprudence, §§ 879, 880, 890. 

In 2 Chitty on Contracts (llth Am. Ed.) p. 1036, It Is sald: "But a court 
of equity wlU not rescind a contract on the ground of fraud • * • un- 
ies? it appear that the contract was based on the misrepresentations com- 
plained of." To which prhlclple many cases are clted. The proof wholly 
fails to sustain the bill. It will therefore be dismlssed. It Is so ordered. 

Timothy F. Burke, U. S. Atty., and Marsden C. Burch, Sp. Asst. 
Atty. Gen., îor the United States. 

L. O. Evans and C. F. Kelley (B. M. Ausherman, on the brief), for 
appellee. 

Before VAN DEVANTER and HOOK, Circuit Judges, and CAR- 
LAND, District Judge. 
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HOOK, Circuit Judge. [1] This is a suit by the government to 
cancel patents issued to Thomas Sneddon and Daniel F. Harrison and 
their subséquent deeds to the appellee the Diamond Coal & Coke Com- 
pany for about 2,840 acres of land in Uinta county, Wyo. The 
ground of the suit is that Sneddon and Harrison, at the instance and 
instigation of the company and for its benefit, fraudulently procured 
the patents from the United States by false affidavits and représen- 
tations that the lands were nonmineral agricultural lands containing 
no deposits of coal, and were therefore subject to entry under the 
homestead laws, whereas in truth they were known to be minerai in 
character, contained large deposits of coal, were chiefly valuable as 
such, and were not subject to acquisition in the manner adopted by 
the company and its agents. Upon final hearing the trial court dis- 
missed the government's bill, and this appeal followed. 

The entries of the lands were made by Sneddon and Harrison with 
soldiers' additional homestead rights, which being transférable under 
the acts of Congress had been purchased by the company. The ac- 
quisition of "coal lands of the United States" had long been the sub- 
ject df spécial statutory restrictions as to the persons who were en- 
titled to purchase, the quantity which might be purchased and the 
price to be paid. Rev. Stat. §§ 2347, 2348, 2350 (U. S. Comp. St. 
1901, pp. 1440-1441). The détail^ of thèse restrictions need not be 
set out. It is sufïîcient to say that coal lands were not subject to 
homestead entry, and, if the lands in controversy were of that char- 
acter, neither the company nor Sneddon and Harrison could in any 
lawful way hâve acquired from the government such a quantity nor 
indeed any except a limited amount by purchase at a minimum cost 
of $10 or $20 per acre according to proximity to a completed railroad. 
Sneddon and Harrison as preliminary to each entry were required to 
make and did make affidavit of their personal knowledge, not upon 
information and belief, as to the character of the lands involved. 
Upon thèse affidavits the government officiais acted. Each of the 
entrymen swore that he was well acquainted with the character of 
the land described, having frequently passed over it; that his per- 
sonal knowledge of the land was such as to enable him to testify un- 
derstandingly with regard to it; that there was not to his knowledge 
within its limits any vein or Iode of certain specified minerais "or 
any deposit of coal" ; that it was "essentially nonmineral land" ; and 
that his application was "not made for the purpose of fraudulently 
obtaining title to the minerai land, but with the object of securing 
said land for agricultural purposes." The proofs show conclusively 
that, although the company in purchasing the soldiers' additional 
homestead rights paid therefor at the rate of from $6 to $13 per acre, 
the lands upon which they were located were almost worthless for 
agricultural purposes. They were in a rough, broken, and mountain- 
ous country, unfenced, unf armed, and of a character known as "sage- 
brush and alkali land" for which water for irrigation purposes was 
difficult if not impossible of procurement. For grazing purposes the 
lands were worth not to exceed a dollar per acre. There was sub- 
stantial testimony that the value did not exceed half that sum. The 
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lands lie\along the slope and in the valley west of what is known 
as Oyster; Ridge.a range of hills about 40 miles in length and of an 
élévation of about 7,000 feet above sea level. About half way down 
the western slope of the ridge there was an outcrop of veins of coal, 
the line of which extended in a northeasterly and southwesterly di- 
rection for a distance of many miles, The outcrop, though weathered 
down in places and in others covered by the wash f rom above, was 
well defined and traceable. The largest vein appearing at the outcrop 
was f rom 6 to 14 feet in thickness, and was of a high commercial 
grade of coal. It dipped in sheet or blanket formation to the west- 
ward at an angle varying from 15 to 30 degrees. AU of the lands 
in controversy are west of the line of outcrop and lie above the plane 
of the dip qf the vein. Some of them approach to within a few hun- 
dred feet of the outcrop. The others are of varying distances, the 
east line pf the most westerly section being less than a mile and a 
half away. A valley three or four miles in width séparâtes Oyster 
Ridge from,another range pf hills in which is probably the largest 
vein of cpalin the United: étates. It is, however, of ligriite and of 
no commercial value at présent It is referred to hère simply to illus- 
trate further the gênerai character of the country. Most of the ap- 
plications for entries by Sneddon and Harrison were made in three 
days in May and June, 1899. The others were made in subséquent 
years when the character and value of the lands were even more ap- 
parent. About 25 years previously, when the survey of the west 
slope of Oyster Ridge was^ made, coal was encountered in places 
where the Unes were run. For many years prior to the entries in 
1899, the lànds along the ridge and in the valley west of the outcrop 
were generally regarded as çoal lands by people living in that section 
of Wyoming. Such was their gênerai réputation. As early as 1887 
people attracted by the évidences of coal began making cash coal en- 
tries upon lands west of the, line of outcrop. Many coal declaratory 
statements were also filed, some as early as 1882, though few, if any 
of them, pfocçeded to final entry. In 1898, the year prior to the lo- 
cation of the soldiers' additional homestead rights upon the lands in 
controversy, Sneddon, then in the service of the défendant company, 
suggested to a county officiai that they hâve lands in that immédiate 
locality taken up;:by homesteaders and then sell them to some coal 
company. H^e ^^Ijeved there was coal in the land, and that money 
could be made by the venture. In April, 1898, Sneddon, who had 
investigated the land and knew of the coal outcrop, caused a survey 
to be made lopating the section corners and lines of lands and the 
Unes run embraced part of those in controversy. When this was 
done, he was .with the surveyors most of the time, and by his direc- 
tion particular attention was given to the présence of coal and to the 
running of line^: to; include it. A few daysafterwards Sneddon said 
to the chainman at the survey that he wished to acquire certain in- 
dicated parcels of the "coal land" "before the Gumberland people 
could get ; it," and that "they would put some homestead entries on 
them in ordet to keep the Cumberlahd people from getting them." 
The Cumberland people, sp called, owned coal properties south of 
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the lands of défendant and those in controversy. On March 28, 
1898, Sneddon filed in the land office a sworn statement declaring his 
intention to purchase under the laws of the United States relating to 
the sale of coal lands a tract of L60 acres; the southeast corner of 
which is but little more than a quarter of a mile from the line of the 
coal outcrop. He swore that he took possession of the land October 
1, 1897, and that it contained large deposits of coal, and was chiefly 
valuable therefor. But this method of getting title was abandoned. 
Sneddon afterwards secured a patent from the United States for the 
benefit of his company by locating a soldiers' additional homestead right 
thereon and making the nonmineral affidavit that there was not to his 
knowledge within the limits of the land any deposit of coal, and that 
his object was to secure "said land for agricultural purposes." Coun- 
sel for the company contend that Sneddon's first or cash entry was 
due to an error in the description of the land, and for proof they 
refer to the testimony of two witnesses whom the/ name. But thèse 
witnesses said they knew nothing about it, and Sneddon did not tes- 
tify, although shown to be an officer of the company at the time. This 
tract of land is one of those in suit, and not long afterwards the 
company located its mining town but little more than a quarter of a 
mile away. 

About the time Sneddon and Harrison made most of the locations 
which are being attacked, possibly in August, 1899, one James L,ees 
made a cash coal entry on a quarter section near the south end of the 
land in controversy. There was an eight-foot vein of coal on it. The 
purchase price from the government was $3,200, and by a deed dated 
August 26, 1899,'Lees conveyed the land to the défendant company 
for the recited considération of $3,400. The line of coal outcrop runs 
through this land. A corner of an entire section in controversy is a 
half mile north of it, and on the south and west are two 80-acre tracts 
as near. In 1894, five years before the entries in controversy were 
made, the défendant company commenced mining on the outcrop north 
of the lands in suit. Officiai reports by public officers show a small 
output for the years 1894 and 1895. No report appears for the year 
1896, but for 1897 it showed 183,000 tons ; 1898, 259,000 tons ; and 
1899, the year in which the entries in question were made by Sned- 
don and Harrison, 441,000 tons. 

Supplementing the extemal évidences of an underlying body of 
coal in substantial measure and of commercial quality and value is 
the testimony of a geologist connected with the geological survey as 
to the geological formation of the immédiate surrounding country 
and the significance of extemal appearances. This testimony is crit- 
icised by counsel for the company, but an intelligent, scientific read- 
ing of such things in connection with an actual minerai outcrop is 
frequently ail there is preceding extensive investment, and practical 
men are accustomed to rely upon it in their enterprises. Following 
fast upon the acquisition of the lands in suit as agricultural lands 
came the development of the country as a coal-bearing section. Be- 
fore the testimony in this case was taken, three companies had opened 
up and operated nine mines on twenty miles of the line of outcrop. 
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To the northward were three mines of the Kemmerer Coal Company, 
then three of the défendant, and at the south three Cumberland mines, 
so called, of the Union Pacific Coal Company, the most important 
concern of its kind in Wyoming. .The mines of each group were ap- 
proximately from a mile and a half to two and a half miles apart. 
Two and a half miles intervened between the south Kemmerer mine 
and the north mine of défendant, and six miles between defendant's 
south mine and the most northerly Cumberland. This last-mentioned 
mine was worked up to the very line of the most southerly of the 
tracts of land in controversy, where, when further progress in that 
direction was barred, the vein of coal disclosed was from 10 to 15 
feet in thickness. Millions of tons of coal hâve been taken from thèse 
mines. There were times in which they were producing over 8,000 
tons per day. The défendant reported to a state board an output 
from its mines of 528,000 tons for the year 1905. In the winter and 
spring of 1900-1901 a railroad 18 miles in length was constructed 
from a connection \yith the Oregon Short Line southward to serve the 
Cumberland mines. We need not stop to define the précise limit of 
the bearing of thèse subséquent opérations and developments as évi- 
dence upon. the question whether the lands in suit were coal lands 
when they were acquired from the United States as agricultural. 

[2] The défendant gives a number of reasons for its position that 
the lands in suit are not coal lands. It says, which is true, there is 
no évidence upon their surface of coal contents. The long line of 
outcrop lies to the eastward. It also says that the only way to déter- 
mine with the certainty required by law is to explore with a drill, 3-id 
that has not been done. One of defendant's principal witnesses tes- 
tified that, in the absence of an actual outcrop of coal, a tract of land 
should be laid out in thousand foot squares and a hole drilled with a 
diamond drill to the requisite depth at each corner. He also said that 
in the case hère the cost would be prohibitive. His contention was, 
and it is substantially that of défendant, that land cannot be regarded 
as coal land unless coal is actually exposed naturally or artificially. 
In other words, at the time it is acquired from the United States, there 
must be either a natural outcrop or an actual disclosure by the work 
of man. Visible évidences of coal veins upon adjacent lands and 
geological probabilities, however strong, as to the lands in question, 
will not suffice. We hâve already referred to the most southerly of 
the tracts in suit, and to the fact that the workings in one of the Cum- 
berland mines drove up to the line of it and stopped in a vein of coal 
ten or more feet thick. Concerning this, the witness mentioned tes- 
tified that should the Cumberland drift or incline be in good coal 
up to three inches.of the property line the land beyond should not be 
called coal land — ^this because of the possibility of a barren coal meas- 
ure behind the three-inch intervening wall. It is also contended that, 
even if the veins of coal shown at the outcrop were known to be 
continuons on their downward dip to the west, it would be imprac- 
ticable for any one who did not own the outcrop to mine under most 
of the lands in suit; also, even with ownership of the outcrop, the 
depth by following down the angle of the dip would be too great for 
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mining. Again, it is said the lands are net in a solid body, but are 
too small and too widely separated for profitable mining. This ar- 
gument was applied by one of def endant's witnesses to the most south- 
erly of the tracts in suit. It contains 80 acres, and, though the Cum- 
berland workings showed almost with certainty that it contains a 
large body of coal, it is about 1,000 feet away from the line of out- 
crop. So it was said the tract was too small to justify mining through 
vertical shafts sunk on the land itself, and to mine by means of an in- 
cline from the outcrop involved either trespass or an arrangement 
with another coal company which owned the intervening land. Three 
of the tracts in controversy are entire sections. The smallest, two 
in number, contain 80 acres each, and they connect at corners. Final- 
ly, it is urged that the coal veins lack continuity both on their strike 
and their dip, and that it cannot be told in the absence of actual ex- 
ploration that there is coal under any particular pièce of land in quan- 
tity or quality to justify mining. There are "wants" in the line of 
outcrop; that is to say, an absence of coal from the bed or measure 
where it should be found, some extending considérable distances. 
Similar barren areas are found in the underground workings of the 
mines, also places where the coal veins are thin, others where inter- 
stratifications and impur ities occur and where the roof or floor be- 
tween which the coal lies is of a character to impede or prevent min- 
ing. AU the uncertainties and difficulties of mining in this field are 
pointed out. Indeed, as urged, they amount to a condemnation in 
gênerai of the practical value of the coal deposits of the West, which 
being found in cretaceous formations, instead of belonging to the 
older carboniferous geological epoch as those of Pennsylvania and 
other eastern states, are said to be much more irregular and less uni- 
form and continuous. Yet, if the acts of Congress are to hâve ap- 
plication to the extensive coal deposits in the western mountainous 
régions outside the very land in which they outcrop and without ex- 
ploration by the government by diamond drill at excessive if not pro- 
hibitive cost, there must be a more libéral view than that advanced 
in this case by défendant. It would be anomalous if lands could be 
acquired from the United States as nonmineral, agricultural lands, 
and at once be held, dealt in, and sold upon the basis of a coal-bear- 
ing character resting upon satisfactory proof. The construction of 
the old statutes exempting "known mines and salines" from home- 
stead entry and pre-emption"has little bearing hère. The terms "min- 
erai lands," "lands valuable for minerais," and "coal lands" which 
were later ingrafted upon the body of laws relating to the public 
lands hâve a broader meaning. The purpose of Congress is çianifest 
to withdraw from disposition except under particular restrictions 
those limited areas of the public domain which in gênerai opinion 
based upon substantial évidence bave a spécial value for minerai con- 
tents beyond that arising from their adaptation to agricultural or 
other like uses. 

True, the minerai character of the land must be known at the time 
of the grant, and the minerai must be in such quantities as to justify 
exploitation (Davis' Adm'r v. Weibbold, 139 U. S. 507, 11 Sup. Ct. 
628, 35 L,. Ed. 238) ; but that does not mean a positive, absolute cer- 



t^ijity jyhich, Gan only bç; shown by actualexposure or uncoverîng, nor 
that temporary distancée frommarket makes unprofitàbîe the mining 
oi anybut a very thick yein or deposit. In the first place, regard 
shpuld:)l» had to the proof of which the subject by its nature is sus- 
ceptible, and that proof certainly comprises visible exposure of out- 
crop, thç dip of vein; and surrounding geological conformations. 
Veins of precious minerais are notoriously more uncertain in extent, 
continuity and uniformity than deposits of coal, but it could hardly be 
said that one might acqûire by homestead entry land adjacent to a val- 
uable mining claim and towards which a known vein of gold or sil- 
ver dipped upon the supposition that the vein might /'pinch out" or 
become unprofitable to foUow. Again, Congress considered distance 
from market and ail which that implies by its gradation of priées 
of coal lands according to distance from railroads. 

Wç hâve hère an extensiye coal deposit of commercial value; the 
outcrop line, though barren in places, being easily traced or discov- 
erable. The dip of the C03.I veins was known. Surrounding geolog- 
ical formations showed that, though subject to "wants" and irreg- 
ularities, they extended under the lands in question. The lands were 
of little agricultural value, but they had a much greater value because 
of the belief in their coal contents founded on évidences upon which 
men in the business were accustomed to rely. We think the lands 
were coal lands within the laws of the United States, and that défend- 
ant sought to acquire them as such. Défendant gives as a reason 
for its acquisition of the lands at a cost many tinies their value for 
agricultural or grazing purposes that it is important in coal mining 
on a large scale to bave as much of the surrounding property as pos- 
sible for townsites, railroads, etc., and that it is not désirable to hâve 
others located in proximity to its opérations. But this reason is not 
persuasive. It does not adequately explain the coïncidence that ail 
the tracts in question lie west of the known line of coal outcrop, over 
the veins on their westward dip, and that they foUow the direction 
of the outcrop north and south for a distance of nearly seven miles. 

[3] Considérable évidence was received of fraudaient homestead 
entries of the lands in controversy made at the instance of the de- 
fendant in 1898, the year prior to the location of the soldiers' addi- 
tional homestead rights under which it finally obtained patents. The 
circumstances connected with them rnay properly be considered not 
as directly invalidating the patents nowheld, but as évidence of a 
purpose to acquire the lands by illégal methods. The entries of 1898 
Goniiect with the entries of 1899 in point of time. The former were 
relinquished at defendant's instance and most of the latter were im- 
mediatefy made. This matter, in more détail, is as follows : Shortly 
after the survey of part ôf the lands at the instance of Sneddon in 
the spring of 1898 and running into July of that year homestead en- 
tries were made covering at least 800 acres of thé land in contro- 
versy, some of which were by employés of the défendant. The lands 
embraced in other like entries were not identified in the évidence, but 
vyere in that immédiate région. The direct and circumstantial évi- 
dence and the déductions reasonably to be made show we think be- 
yond ail question that Sneddon instigated this homestead movement 
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for the défendant, and that it was intended for its benefit and ad- 
vantage. We do not bvèflook the fact that there was a short interval 
during which he was not in defendant's service. Just when it was 
does not clearly appear, but the interest of défendant in the home- 
stead entries is shown beyond reasonable doubt. Shortly after the 
entries were made small frame cabins of cheap construction were 
built without cost to the entrymen. In some instances the lumber 
and other building materials came from defendant's store ; in others 
it was not shown where they came from, but the entrymen did not 
know, who furnished or paid for them. One contractor built a num- 
ber of cabins where he found the lumber piled, and received his com- 
pensation from defendant's cashier at its office. Such testimony as 
there was showed that the entrymen did not refeide on their lands. 
A particular instance of this is the case of Gove, the chainman at 
Sneddon's survey. Sneddon asked him if he would take a home- 
stead, and he said he WQuld. Shortly afterwards, at Sneddon's sug- 
gestion, he went to the land office with others and filed his declar- 
atory statement. His expenses and the land office fées were paid by 
a man who Sneddon said would attend to them. The land Gove en- 
tered is part of that in controversy, and is in the section furthest re- 
moved from the line of coal outcrop. A house was built on his claim, 
but he did not know who paid for it. He slept in the house two 
nights — once when caught in a storm and once when hunting. Some 
time afterwards an attorney acting for défendant told him the Com- 
pany wished him to relinquish his claim. He went to Burrell, the 
gênerai manager, verified what the attorney told him, and signed a 
relinquishment. Later he was paid $500 by a check of the défend- 
ant. There is considérable testimony that at first it was understood 
the entrymen were to receive $9 per acre for the land, and some tes- 
tified directly that the défendant was to pay it. Burrell, the gênerai 
manager and Sneddon's superior, knew of and participated in some 
of the transactions. Sneddon finally informed some of the entrymen 
that their entries were invalid, and he advised them to relinquish them. 
They did so, and soldiers' additional homestead rights were at once 
used by défendant in acquiring title. Under thèse settlement and 
résidence on the lands were not required. A number of entrymen 
were afterwards paid by défendant $500 each; in one case $600. 
There is unmistakable proof that the homestead venture of 1898 was 
an illégal device for the purpose of either holding the lands tempo- 
rarily or fraudulently securing title for the benefit of the company, 
and, if the latter, the attempt was abandoned when other means of 
getting title were at hand. In ail the cases the homestead entrymen 
were required to swear that the lands were nonmineral. In some 
instances those who testified substantially admitted they swore falsely. 
In others they relied upon the absence of surface indications of coal 
contents. As we hâve said, there was such a connection between 
this attempt, though abandoned, and the later effort that the former 
may be regarded as évidence of a purpose persisted in to acquire the 
lands fraudulently. 

The decree is reversed and the cause is remanded, with direction to 
enter one for the complainant as prayed for. 
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STEINHARDT BROS. & CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 39. 

1. Indictment and Inpobmation (§ 132*) — Election Between Counts— 

Food and Drugs Act. 

In a prosecution for violation o£ Food and Drugs Act June 30, 1906, 
a 3915, 34 Stat. 768 (U. S. Comp. St. Supp. 1909, p. 1187), by misbrand- 
Ing, the governœent cannot be requlred to elect between counts, one of 
whlch descrlbes the article as a drug, and the other as a food or drtnk, 
where the question Is In controversy. 

[Ed. Note. — For other cases, see Indlctment and Information, Cent. 
Dlg. §§ 425-453; Dec. Dig. § 132.»] 

2. Druggists (§ 12*) — Food and Drugs Act— Construction— Prosecution 

ÏOÇ TlOLATION. 

Ûnder Food and Drugs Act June 30, 1906, c. 3915, § 9, 34 Stat. 771 (IJ. 
S. Comp. St. Supp. 1909, p. 1193), whieh provides that no dealer shall be 
prosecuted for a violation of the act "when he can establish a guaranty 
slgned by the wholesaler, jobber, manufacturer, ♦ * » from vehom 
he purchases such articles to the effect that the same Is not adulterated 
or mlsbranded," such a guaranty, slgned several months after a prose- 
cution viras Instituted and shortly before the trial, is not a défense. 
[Ed. Note. — For other cases, see Druggists, Dec. Dig. § 12.* 
What constitutes a violation of pure food régulations, see note to Bi-Ina 
V. United States, 105 C. C. A. 559.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Steinhardt Bros. 
& Co. From a judgment of conviction, défendants bring error. Af- 
firmed. 

This cause cornes hère upon a writ of error to review a judgment 
convicting plaintiffs in error, a corporation, of violation of the provi- 
sions of the food and drugs act of June 30, 1906. The offense was 
the shipment to a person in Massachusetts of a bottle containing a Hq- 
uid, and bearing a label, which described the contents as "Damiana — 
Nerve Invigorator," and did not state that it contained any alcohol, al- 
though it did in fact, when analyzed, indicate the présence of alcohol 
in excess of 20 per cent. 

Levi Cooke (Arthur h. Strasser, on the brief), for plaintiffs in er- 
ror. 

Henry A. Wise, U. S. Atty. (Robert Stephenson, Asst. U. S. Atty., 
of counsel), for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. There are three counts. The jury 
brought in a gênerai verdict of guilty. The act complained of was a 
single one. The counts presented différent phases of it. The sen- 
tence was for a single offense. Therefore, if we find that conviction 
was properly had on any one count, the third, for instance, the sen- 
tence was proper, and the judgment should be affirmed. 

•For other cases see Bame toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Uep'i Indexe* 
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We do not understand that it is contended that the third count is 
in any way defective, either in form or substance. It charges the 
shipment of a certain food or drink contained in a bottle, the label of 
which bore a statement or design, regarding the ingrédients or sub- 
stances contained therein, which was false and misleading, in that said 
label contained the words "Damiana Royal Brand Celebrated Nerve 
Invigorator," which said words were false and misleading, in that 
damiana was not one of the ingrédients contained in said bottle. 

[ 1 ] Error is assigned to the refusai of the court to require the pros- 
ecution to elect between the second and third counts ; the second count 
charged misbranding of the article shipped, alleging it to be a "drug." 
Upon the proof the bottle manifestly contained a "food or drink," un- 
less its contents were shown to be a "drug," as that word is defined in 
the act. There was conflicting évidence as to whether or not it came 
within that définition, and that question was left to the jury. There 
was no error in denying the motion to require an élection. Misbrand- 
ing the bottle which contained the liquid was an offense against the 
act, whether such liquid was a drink or a drug. Election under such 
circumstances might hâve defeated the ends of justice. 

This misbranding charged under the third count consisted in label- 
ing the bottle "Damiana — Invigorator," when damiana was not one 
of the ingrédients contained in the bottle. It is contended that there 
was a failure of proof by the government of the alleged absence of 
damiana. The government chemist who analyzed the contents testified 
that he could not find any trace of damiana in the compound. A man 
who said he was the person who compounded the liquid testified that 
it contained a small amount of damiana leaves. The court left it to 
the jury to say whether in fact there was sufficient damiana in the 
préparation, so that the label on it, "Damiana," was a proper label, or 
whether it was not, and whether the label was misleading, under the 
meaning of the act. This part of the charge was not excepted to; but 
at defendant's request the court supplemented it with the further in- 
struction that: 

"The testimony of the experts Is not blnding upon the jury; that they 
may disregard such testimony if they choose, and flnd such conclusion of fact 
If (as?) they choose." 

Under thèse circumstances the verdict is conclusive as to the ab- 
sence of damiana. 

[2] The statute contains a section which reads as follows: 

"Sec. 9. That no dealer shall be prosecuted under the provisions of this 
act when he can establish a guaranty signed by the wholesaler, jobber, manu- 
facturer, or other party resldlng In tbe United States, from whom he pur- 
chases such articles, to the efïeet that the same is not adulterated or mls- 
branded within the meaning of this act, designatlng it. Said guaranty, to 
afford protection, shall contain the naroe and address of the party or parties 
making the sale of such articles to such dealer, and in such case said party or 
parties shall be amenable to the prosecutions, fines or otber penalttes which 
would attach, in due course, to the dealer under the provisions of this act." 

Four days before the trial, more than 18 months after prosecution 
was initiated, défendant obtained the signature of such a guaranty by 
another corporation, known as Deimel Bros. & Co., doing a similar 
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business în-ithe same .building as défendant. There was some testi- 
mbny as! to business relations between the two corporations, and as 
to tiaéone holding a controUing interest in the other. The trial judge 
refused to admit the guaranty in évidence on the express ground that 
it was dated June 6, 1910; whereas the information was filed Novem- 
ber 2t, 1909. Such refusai is assigned as error. In our opinion his 
ruiing was correct. If Congress had intended that a dealer could 
avoid conviction by obtaining a guaranty f rom the manufacturer af ter 
his prosecution had begun, it would presumably hâve evidenced that 
intention by providing "no dealer shall be convicted," instead of pro- 
viding that "no dealer shall be prosecuted." So, too, the section pro- 
vides that he is to hâve the guaranty signed by the person "from 
whom he purchases the articles," language which seems to imply that 
guaranty and purchase are related transactions. Moreover, the guar- 
anty is to be of such a sort and so given that the guarantor can be him- 
self convicted of the offense. He surely could be if his guaranty had 
been signed before the shipment of a misbranded article ; the shipment 
being the offense. It wonld seem that he could not be convicted of 
the offense of shipment when he did not sign thé guaranty until long 
af ter thë bffense had been committed. We think the statute should be 
construed according to its natural interpretatioué 
The judgment is afHrmed. 



THE JOHN H. STARIN. 

(Circuit Court of Appeals, Second Circuit. November 20, 1911.) 

No. 22. 

Shipping (§ 209*) — PBOCEKniNGS FOR Limitation or LiABiLiTY— Issues and 
Pkoof. , 

In a proéeeding for limitation of llabllity for claims for cargo lost, cargo 
owners are not requlred to allège any spécifie négligence of petltloner in 
their answers, but make a prima facle case by proof of the sWpment 
and nondellvery of their goods ; and In case petltloner nndertakes to ex- 
cuse such nondellvery on the ground of périls of the sea, they are en- 
titled to cross-examine as to the seaworthiness of the vessel, and also to 
offer proof on thiô subject. 

[Ed. Note. — For other cases, see Shipplng, Cent. Dig. § 652; Dec. Dig. 
§ 209.* : 

Umitation of llabillty of shipowners, see note to The Longfellow, 45 
C. C. A. 387.] 

Ward, Circuit Judge, dissentlng in part. 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

Pétition in admiralty by John H. Starin (and by substitution by 
Howard CarroU, Harriet M. Sproker, and Walter J. Peck, executors 
of the last will of John H. Starin, deceased), as sole owner of the 
steamer John H. Starin, for limitation of liability. Decree for peti- 

•For other cases see same tapie & § humbbb In Dec. & Aia. Oigs. 1907 to date, & Rep'r Indexes 
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tioner, and the Providence- Washington Insurance Company and pth- 
ers, cargo owners, appeal. Reversed. 
See, also, 175 Fed. 527. 

De Lagnel Berier, for appellants. 

James D. Dewell, Jr. (A. F. Cushman, of counsel), for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. We think the court erred in refusing to allow car- 
go owners to cross-examine defendant's witnesses as to the seaworthi- 
ness of the vessel, and to put in themselves such évidence as such 
cross-examination might indicate would properly supplément it. They 
were under no obligation to set up any particular unseaworthiness or 
négligence in their answer, and should not be prejudiced by the cir- 
cumstance that, after having set it up, they withdrew such allégations. 
IThat they had claims would be sufficiently established by showing non- 
delivery of the goods they had intrusted to the carrier. If the ship- 
owner undertook to excuse such nondelivery by showing loss or dam- 
age by périls of the sea, he opened the question of seaworthiness to 
meet such périls himself, and on that question the cargo owner had a 
right to offer proof. There is no necessity for sending the cause back. 
Additional évidence can be taken in this court. The shipowner should 
recall his witnesses for cross-examination, and the cargo owners may 
supplément their testimony by such further proofs as the resuit of 
such cross-examination indicates should be given. When the record is 
thus complète, the case may be again presented to us, and we will then 
pass upon the merits. 

As the shipowner may hâve been misled by the action of the Dis- 
trict Judge, he may also examine other witnesses on the questions of 
seaworthiness and freedom from négligence. 

WARD, Circuit Judge. As I do not entirely concur in the opinion 
of the majority, and there is so little authority upon the subject of pro- 
ceedings to limit the liability of shipowners, I will add something to 
what has been said. 

The writer of the article on "Evidence" in 16 Cyc. 926 to 936, makes 
a very useful distinction between the burden of proof and the burden 
of évidence. The burden lies upon every onC to prove his cause of 
action or affirmative défense, and in his pleadings he must allège what 
he is bound to prove. When, however, it comes to the trial, he may 
often niake out a prima facie case, as by a presumption of fact, which 
throws the burden of explanatiôn — that is, the burden of évidence — 
on his adversary. But the burden of proof never changes. 

In this case the petitioner, under Suprême Court admiralty rule 
54 (29 Sup. Ct. xlv), as usual, denied any liability whatever, and 
prayed for a limitation if any Were established. It thus presented 
two issues. The primary one, of Course, was whether there was âny 
liability at ail upon the petitioner, and clearly the burden of proof 
as to it lay upon the claimants. It is equally clear that the burden 
lày upon the petitioner to prove that he was without privity or knowl- 
191 F.— 51 
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edge of the facts, if any, which made hitn liable, and he was bound to 
allège this in his pleadjng. In re Davidson Steamship Co. (D. C.) 133 
Fed. 411; Benedict's Admiralty (4th Ed.) art. 526. 

The claimants filed answers to the pétition under Suprême Court 
admiralty rule 56 (29 Sup. Ct. xlvi), in which they alleged, as they 
were bound to do, that the petitioner was liable because of négligence, 
and denièd that he was without privity or knowledge in relation there- 
to. They correctly described themselves as claimants respondents. 
Upon the issue of the petitioner's liability they were claimants, and 
bound to prove his fault. Upon the issue as to the petitioner's knowl- 
edge or privity they were respondents, and needed only to deny his 
allégations and meet his proofs. 

The principal ground of négligence was unseaworthiness of the 
vessel. This was not a défense, but the claimants' cause of action, 
and they properly alleged it in their answers. The District Judge, up- 
on the petitioner's exceptions, rightly required them to specify the 
négligence in accordance with the provisions of Suprême Court ad- 
miralty rule 23 (29 Sup. Ct. xli) and District Court rules 42 to 44. 
In re Davidson Steamship Co., supra; The Murrell (D. C.) 188 Fed. 
727. I think the District Judge had a discrétion to hold, as he did, 
that the claimants, admitting they had rio knowledge or information 
sufficient to form a beljef in regard to the particulars of négligence, 
should not be allowed to introduce independent proof thereof on their 
own behalf at the trial. The purpose of the rules is to prevent sur- 
prise and to enable the exceptant to know what he is to meet at the trial. 
But the court was wrong in refusing to permit the claimants to ex- 
tract such proof, if they could, from the petitioner's witnesses at the 
trial by cross-examination. If, then, anything developed indicating 
that there was other évidence of négligence not before known, the 
court would hâve had the discrétion of permitting both parties to take 
further proofs. 

The petitioner in this case, when it came to trial, began with his 
proofs. The natural and orderly course is to décide the question of 
the petitioner's liability first. This would be manifestly so, if he were 
pleading his right to limit in an action brought against him. In cases 
of pure tortlike collision the claimants do know, or hâve the means 
of knowing, the facts in relation to this primary issue, and so the nat- 
ural order of procédure is easily f ollowed. Btit shippers of cargo, as 
in this case, who do not know, or may not hâve the means of knowing, 
the facts, make out a prima f acie case upon showing that their ship- 
ments hâve not been delivered, or hâve been delivered in a damaged 
condition. Then though the burden of proof does not change, the 
carrier or bailee is bound to explain. The burden of évidence is on 
him. Thus h^ is compelled to go into the whole case, because the 
burden of explaining the loss or damage is now upon him, and the 
burden ôf proving lack of knowledge or privity always was upon 
him. In this way the issues cease to be distinct. So, likewise, when 
the parties take testimony by déposition before trial, they find it nec- 
essary to go into the whole case. But the rules of évidence and of 
pleading remain the same. 
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GRAND TEUNK RY. CO. OF CANADA v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit November 13, 1911.) 

No. 60. 

Oabriers (§ 87*) — Cakbiage of Live Stock— 28-Houb Law— Construction-" 
Cabriage Thbough Fokeign Countkt, 

Act June 29, 1906, c. 3594, 34 Stat. 607 (U. S. Comp. St. Supp. 1909, P- 
1178), prohibiting interstate carriers of live stock from conâning tbe 
sanie In cars for a perlod longer than 28 consécutive hours without un- 
loading for rest, water, and feedlng, is applicable to a sbipment orlglnat- 
Ing in one state and ending in anotber, when confinement for more than 
tbe statutory period is shown, even though part of such period elapssd 
while the animais were in a forelgn country. 

[Ed. Note.— For other cases, see Carriers, Cent Dlg. §§ 95, 927; Dec. 
Dig. § 37.» 

Liabillty of carrier for failure to feed, water, and rest live stock, and 
for violation of 28-hour law, see note to St Joseph Stockyards Co. v. 
United States, 110 C. a A. 435.] 

In Error to the Circuit Court of the United States for the Western 
District of New York. 

Action by the United States against the Grand Trunk Raiiway Com- 
pany of Canada. Judgment for plaintifif, and défendant brings error. 
Affirmed. 

See, also, 184 Fed. 971. 

On writ of error to review a judgment against the Grand Trunk 
Raiiway for $532.91, being the amount of a fine of $500 and costs. 
The fine was imposed by the court after the jury had rendered a ver- 
dict in favor of the United States, finding the défendant guilty of a 
violation of the so-called "Twenty-Eight Hour Law." Act June 29, 
1906, c. 3594, 34 Stat. pt. 1, p. 607 (U. S. Comp. St. Supp. 1909, p. 
1178). 

Moot, Sprague, Brownell & Marcy (John W. Ryan, of counsel), for 
plaintiflF in error. 

John Lord O'Brian, U. S. Atty. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The law under which Ihis action was 
brought provides, in so far as it is applicable to the présent issue: 
That no railroad whose road forms any part of a line of road over 
which cattle, sheep, swine or other animais shall be conveyed from 
one State or territory into or through another state or territory, shall 
confine the same in cars for a period of longer than twenty-eight con- 
sécutive hours without unloading the same, in a humane manner, into 
properly equipped pens for rest, water and feeding, for a period of at 
least five consécutive hours, unless prevented by storm or by other 
accidentai or unavoidable causes which cannot be anticipated or 
avoided by the exercise of due diligence and foresight. The statute 
f urther provides : 

"In estimating such confinement, the time consumed in loading and unload- 
ing shall not be considered, but tbe time durlng vvblch the animais bave been 

*f or other cases see same toplc & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



eonflned wlthoat rest or food or water on Connecting roads shall be Included, 
It being jfcbe Intent of thls act.to pro|iib^t thelr contkiuous copflnement be- 
yond tSè period of twenty-elght hours eicept upon tbè Coùtlûgèùcies herein- 
before stâted." ■ - ; 

The sheep and calves involved in the présent controversy were 
loàded into a car éf 'the Père Marquette Railroad at Palms, Mich., 
on the 2,4th of February, 1908, at 11 o'clock in the forenoon. At 3 
o'clock in the morning of the next day they arrived at Port Huron, 
Mich., àhd were there delivered to the dtefendant. The sheep and 
calves Àfrere in a compartment in the same car with cattle, the latter 
bejng uiiloaded at Port Huron, but there was no attempt to unload 
the former. From Port Huron, the défendant transported them 
through Canada to Black Rock, N. Y., where it delivered them to the 
New York Central Railroad Company at 12 :01 o'clock on February 
26th. They were cortfined without being unloaded for 49 hours and 1 
minute^'' ' • 

When they reached Port Huron, Mich., and were transferred to 
the défendant, they had already béen 16 hours en route without food, 
rest or water. This fact was known to the défendant. That the 
sheep and calves could hâve been unloaded at Port Huron is demon- 
strated hy the fact that the cattle, confined in another section of the 
same car, were unloaded, fed and rested. No valid reason is given 
for the neglect of the sheep and calves. From Port Huron they were 
transported through Canada and lànded at Black Rock, after being 
confined without food, rest or water for 49 consécutive hours. This 
fact was found by the; jury. The défendant knew when it received 
the sheep and calves that they had been carried 16 hours without 
food, water or rest, and) that it would hâve to carry them for over 30 
additional hours over its own lines'before they reached their destina- 
tion. 

It is unnecessary to discuss the évidence bearing upon the conten- 
tion thàt the unloading at Port Huron was prevented by a storm and 
that the testimony fails to show that the animais were not fed and 
watered at Port Huron. Thèse were questions of fact and were set- 
tled in favor of the United States by the jury. Their finding, which 
W'as in writing, is as follows : ■ 

"We flnd that tbe sheep and calves In question were transported from 
Palms, in the state of Michlgan, to Port Huron, and thence by the défendant, 
the Grand Trunk Rallway Company, over the Une throngh Canada Into the 
State of New York, and that such aniinals were knoAvingly and wlllfuUy con- 
fined in transportation for a period longer than 28 consécutive hours, without 
unloading the same for rest, water and feed, for at least 5 consécutive hours, 
and that the défendant was not prevented from doing so by storm or any of 
the causes speciHed in the act." 

The proposition that the act is inapplicable to a shipmen'; from 
one State through Canada to another state is not relied on by the dé- 
fendant, in view of the décision of this court to the contrary in the 
case of United States v. Lehigh Valley Railroad Company, 184 Fed. 
971. 

The only remaining question is whether the court erred in refusing 
to charge the jury "that no violation of the provisions of this law 
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on the part of the défendant occurred while the eattle were in trans- 
portation through Canada." The défendant contends that there is 
no évidence to show that it violated the law in the United States and, 
that its action in confining the animais for a longer periodl than 28 
hours in Canada should not be considered. This contention cannot be 
maintained. When the défendant brought the animais into the United 
States they had been for 49 Jiours without food, water or rest, in 
violation of the statute. When the car entered the United States, the 
acts forbidden by the law had been committed, and this situation was 
continued by the défendant for the period of an hour. In other words, 
the défendant violated the law and continued the violation while in 
the United States. 

We think the logical conclusion 'from our décision in the Lehigh 
Valley Case is that the law is applicable to a shipment originating 
in one state and ending in another, when the deprivation ôf food, 
water and rest for the statutory period is shown, even though part of 
such period elapsed while the animais were in a foreign country. 

The refusai to charge as requested was not error. Had the charge 
been made, it might hâve misled the jury, although if the facts had 
been that the défendant had parted with the possession of the an- 
imais in Canada, tbe proposed charge might hâve been correct. The 
difficUlty is that the défendant, after having neglected the animais 
for a period largely in excess of the time fixed by the statute, brought 
them back into the United States and continued to neglect them hère. 

We are satisfied that the trial court correctly interpreted the stat- 
ute and that to hold otherwise would) be to enable ail railroads run- 
ning through the province of Canada from the west to the east, and 
vice versa, to évade the law with impunity. 

The judgment is affirmed, with costs. 



MBRIDBN COAL MINING CO. v. VAN DE WATEE et al. 

(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 76. 

Pactobs (§ 46*) — Action fob Gompensation^Amount or Recovekt— When 
Question foe Juey. 

SeUIng agents, employed by a coal Company to sell and make dellverles 
of coal on its arrivai at tldewater, who wei'e pald a commission there- 
for, were not, as matter of law, and In tàe absence of further contract, 
entltled to the same commission on contracts negotiated by them as bro- 
kers with a purchaser for stated quantlties of coal to be delivered by the 
Company at its mines ; and, in an action to recover for their services, 
the direction of a verdict, on the theory that they were so entltled, was 
error. 

[Ed. Note.— For other cases, see Factors, Dec. Dlg. § 46.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action at law by Gilbert M. Van De Water and John B. Shield 
against the Meriden Coal Mining Company. Judgment for plaintiffs, 
and défendant brings error. Reversed. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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C. Andrade, Jr., for plaintiff in error. 

I<ouis H. Rowe (Grant C. Fox, of counsel), for défendants in er- 
ror. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a writ of error to a judgment en- 
tered on a verdict directed by the cour{ in favor of the plaintiffs for 
the sum of $5,531.26. Tiie plaintiffs' claim was for a commission of 
five cents per ton on two contracta which they negotiated, each for 
50,000 tons of coal to be delivered by the défendant to the Skeele Com- 
pany. 

The plaintiffs had sold the coal of the Philippi Coal Company, 
whose mine was subsequently taken over by the défendant. Van De 
Water, one of the plaintiffs, testified that they were then employed 
for the défendant by one Paterson, who died before the trial. The 
whole testimony as to the contract of employment was as f oUows : 

"Q. Now, what dld Mr. Paterson say and you say? Mr. Andrade: I object 
to tUat as incompétent, immaterial, and Irrelevant. (Objection overruleo. 
Exception by défendant.) A. He came over, he sald, to see If 1 could handle 
the coal agaln as I had previously sold at the mine, and they had taken It 
back. He sald he came over to see If he could make a connection with me 
to handle his tldewater coal ; that they had taken the mine back and lormed 
the Meriden Mining Company, and wanted to know if I vpould handle the 
coal agaln for them that they sent hère on the market. I sald I would. He 
wanted to know on what terms. I sald: 'The same as previously, flve cents 
a ton.' He sald: 'AU righf And he shlpped in coal to me, and I made 
a sale of it, and made my returns to him. Q. You said, the same as coal 
you had sold for him before? A. Yes, sir. Q. What concem was it then? 
A. rt was the Philippi C!oal Cîompany. Q, And they were operating the same 
mine that was subsequently operated by the Meriden Coal Mining Com- 
pany? A. Tes." 

The plaintiffs sold the defendant's coal from November, 1908, to 
June, 1909, under this contract. The record is meager in respect to 
the course of dealing between parties, but it sufficiently appears that 
the défendant shipped daily from the mine coal to their own order 
by the Philadelphia & Reading Railroad Company to Port Reading 
on the Arthur Kill. At that point it authorized the railroad company 
to deliver the coal' on the plaintiffs' orders to canal boats. This is 
known as tidewater coal, and the plaintiffs sold it on the market at 
the best priées they could get, ordered it on canal boats to be towed 
to the destinations named by the purchasers, and forwarded the boats' 
bills of lading to the défendant, which apparently made the collections. 
The correspondence shows that the parties differed upon the question 
whether the plaintiffs' commission was earned upon delivery of the 
coal, or only when it was paid for. They both referred to the custom 
of the trade, but there is no proof whether there was a custom or 
what it was. 

Thus it will be seen that, after the coal had reached tidewater at 
Port Reading, the plaintiffs had possession of it, sold it, and loaded it 
on board boats to destination. In the language attributed by Van De 
Water to Paterson, they "handled" the defendant's coal, and appar- 
ently ail of the defendant's tidewater coal. This would seeni to put 
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them in the position of regular selling agents for the défendant, rather 
than in that of mère brokers, whose service, in the absence of stipula- 
tions to the contrary, is performed when they bring buyer and seller 
together. The former case is quite différent from the latter in respect 
to earning commissions. This subject was considered by the Suprême 
Court of Pennsylvania in Creveling v. Wood, 95 Fa. 152. 

Quite separately from thèse tidewater transactions, the plaintiffs ne- 
gotiated two contracts each for future delivery of 50,000 tons of de- 
fendant's coal f. o. b. cars at mines. Thèse were the only contracts of 
the kind the plaintiffs negotiated for the défendant. It appears from 
the record they were acting in respect to thèse contracts merely as 
brokers and had nothing to do with the delivery of the coal. The 
plaintiffs' theory is that they were entitled to five cents a ton upon the 
making of thèse contracts by virtue of their original employment by 
Paterson. Ordinarily, a broker is entitled to his commission when he 
bHngs the contracting parties together, though, of course, the parties 
may make any agreement as to commissions they wish. But the court 
below held, as matter of law, that the plaintiffs were to be paid on 
those contracts exactly as they were paid for acting as selling agents 
for the defendant's tidewater coal. We think this was errer, and the 
defendant's exception to the direction of a verdict is sustained. Upon 
a new trial they may be able to show this, but it cannot be so held on 
this record as a matter of law. 

Even assuming that the record is sufficient to show what the con- 
tract was, we think the case should hâve gone to the jury. It could 
be argued that the plaintiffs' conduct was not entirely consistent with 
their présent right to a commission. The contracts were made in 
March, and on April Ist they rendered a bill with the amount of corn- 
missions left blank. The plaintiff Shield, vvhen shown the bill, said 
it was in Van De Water's handwriting and must hâve been a clérical 
error. Van De Water, when recalled, said he thought the bill went 
in for the whole amount, $5,000, and that, if it did not, it was through 
inadvertence. We are not to be understood as expressing any opinion 
on the questions involved in this cause. Our purpose is to show that, 
stating the case most f avorably for the plaintiffs, the question was one 
for the jury. 

The judgment is reversed, with costs, and a new trial ordered. 



In re AMERICAN SPECIALTT 00. 

(Circuit Court of Appeals, Second Circuit. Noveraber 13, 1911.) 

No. 114. 

1. Bankbuptct (§ 314*)— Peovable Claims. 

It Is 110 objection to the allowance o( a clalm agalnst a bankrupt cor- 
poration for nioney lent that it passed through several hands, where 
claimant furnished the money with the intention that it should be a loan 
to the corporation, and the latter reeeived and used it as such. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 
•For other cases see same topic & § numbek in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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2. ÈASKfixiPTCT (§ 314*) — Pbovable Claims— ÉrFECT or Assignment. 

An assignée of a clàim agalnst a bankrupt as the légal qwner may 
proye the same and coUect ail dlvldends thereon, although ttie assign- 
ment was Intended as collatéral security only. 

[Ed. Note. — For otier cases, see Bankruptcy, Dec. Dig. § 314.*] 

3. Bankeuptct (§ 314*) — Pbovable Claims. 

The tact that money lent to a banknipt was net the property of the 
lender, but belonged to hèr mlnor ehildren, did not affect her right to 
prove a claim therefor agalnst the bankrupt esta te. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 314.*] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

In the matter of the American Specialty Company, bankrupt. Rob- 
erta Wilson appeals from an order disallowing a claim in part. Re- 

versed. 

This cause cornes hère upon appeal from an order disallowing (in 
part) a claim filed by Roberta Wilson. The same claim was originally 
filed by Ada Johnson; but having assigned it, before allowance, to 
the appellant, the original claim was withdrawn and a new one filed 
within the year by Roberta Wilson. The claim is for several items of 
money advanced to the bankrupt and money expended for its benefit. 

D. Fultz (Murphy & Fultz, on the brief), for appellant. 
Thompson & Fuller (Seymour K. Fuller, of counsel), for appellee. 

Befôre LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The référée disallowed the first fîve 
items of the claim, principally for the reason that the advances in 
question were made before the American Specialty Company became 
a corporation. It was difïîcult to make out from the record what -v^as 
the date of incorporation, but, upon our suggestion that the record 
might be sent back to hâve that date ascërtained, the appellee's coun- 
sel conceded that it was some time in 1903, a time long prior to mak- 
ing of the advances. This disposes of the referee's first ground of ob- 
jection. 

At the hearing below, there was some question whether or not the 
Roberta Wilson claim was filed within the year. There was conflict- 
ing testiniony, and the référée held that it was so filed; a décision 
which there seems no reason to disturb. 

The référée also held that an assignment from Mrs. Johnson to 
Mrs. Wilson was proved, and that it was an absolute assignment of 
the entire claim. The District Judge stated in a mémorandum that, 
if he had had the question to décide on written évidence, he would 
bave found the claim was never lawfully assigned. But he did not 
reverse the référée; on the contrary, he confirmed his report, which 
allowed part of the claim. There was évidence tending to show an 
assignment of the entire claim, and we accept the conclusion of the 
référée on this point. 

[1] One item, known as "Exhibit F," $1,300, the référée disal- 
lowed, for the reason that the money was transferred from Mrs. John- 

•For other cases see same toplc & § numbbe In Dec. & Am. Dlga. 1907 to date, & Rep'r Infleios 
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son's broker to her husband's broker, and appeared to be a loan to 
her fiusband. The évidence shows that she owned some stock, which 
her broker transferred to another broker, who sold the same and gave 
the money to Mr. Johnson, who put it in the treasury of the company ; 
a check of the company for $1,300 being drawn to Mrs. Johnson's 
order, and dehvered to her, which check she never cashed, being asked 
to wait till the company was in funds. Johnson owned substantially 
ail the stock of the company, and the évidence shows that Mrs. John- 
son intended to loan the proceeds of her stock to the corporation. 
That such proceeds reached its treasury through several hands is not 
material. The loan was made to the company, not to her husband. 
This item should be allowed. 

[2] It was disputed upon the argument whether the assignment 
was of the whole claim absolutely, or whether it was given merely to 
secure a loan of $700 made by Mrs. Wilson. At the time assignment 
was made Mrs. Johnson believed that the dividend upon the whole 
claim would amount to about $700. Whether the assignment was as 
collatéral security or not is immaterial. In either event claimant holds 
the légal title and may collect ail dividends, even though eventually 
she may hâve to account to Mrs. Johnson for whatever she receives 
in excess of $700 and interest. 

The fifth item, which is a loan of $1,000, was disallowed by the réf- 
érée, solely upon the theory that the money belonged to Mrs. John- 
son's minor children. This is an error. The proof shows that this 
particular sum of $1,000 did not corne out of the children's property. 
The fifth item should be allowed. 

[3] This objection of the référée really applies to the second item, 
$2,000, for rent paid for bankrupt's premises. This money was raised 
by the sale of two bonds which were the property of her miner chil- 
dren, or in which they had some interest. The referee's conclusion, 
however, that this claim for $2,000 is in favor of the children or their 
guardian, if they are minors, and not in favor of Mrs. Johnson, is 
unsound. The validity of her claim against the bankrupt is in no way 
affected by the circumstance that she got the money which she ad- 
vanced out of the property of her children. The children may or may 
not be able to follow the proceeds of their bonds, or they may hâve a 
good claim against their mother for the amount taken from their es- 
tate, but with any controversy between them the trustée of the bank- 
rupt has no concern. The circumstance that there may be some such 
controversy between mother and children is no reason why by rejec- 
tion of this item the money which belongs rightfully either to mother 
or children should be divided among the other creditors of the bank- 
rupt. Mrs. Johnson advanced the money, and was the légal owner 
of the daim that it be repaid, and that légal ownership passed by the 
assignment to Mrs. Wilson. The référée should hâve allowed this 
second item. 

The order is reversed, and cause remanded, with instructions to 
enter an order in conformity with the views above expressed. 
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In re TEACY et al. 
(Circuit Court of Appeals, Second Circuit Novwnber 13, 1911.) 

No. 43. 
Bboeebs (§ 35*) — Sectjbities Pledgkd by Customeb— Right to Rehtpothb- 

CATB. 

A broker, witli whom a customer bas deposited securitles to margln 
future purchases and sales, bas no authority to pledge such securities, 
uniess he bas made purcbases or sales for the customer on wbicb be ia 
entltled to protection ; and sucb a pledge, wben no sucb purchase or 
sale bas been made wblcb could subject tbe broker to a loss, Is a wrong- 
f ul . conversion. 

[Ed. Note. — For otber cases, see Brokers, Cent. Dig. $ 27; Dçc. DIg. 
§ 35.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of William H. Tracy and others, bankrupts. On pé- 
tition by Charles S. Lester to revise an order made in the so-called 
"Omnibus Proceeding No. 3," 185 Fed. 844, by which the réclamation 
claims of claimants Skerry and Kampf were given priority over the 
claims of petitioner. The référée, sitting as spécial master, placed the 
three claims in the same class. Order reversed. 

Crocker & Wickes (Frank L,. Crocker, of counsel), for petitioner. 
Einstein, Townsend & Guiterman (M. S. Guiterman, of counsel), for 
claimant Skerry. 
Thomas Fahey (Warren S. Burt, of counsel), for claimant Kampf. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The petitioner seeks to be placed on equal 
footing with the claimants Skerry and Kampf in réclamation proceed- 
ings instituted in the matter of Tracy & Co., bankrupts. The bank- 
rupts were stockbrokers and had in their possession securities of the 
claimants who were their customers. Prior to the bankruptcy, the 
bankrupts negotiated an individual loan with Winslow & Co., and 
pledged their customers' stock to secure it, including that of the claim- 
ants. Winslow & Co. sold out the coUaterals under their loan and, 
after reimbursing themselves, turned over the surplus, amounting to 
$6,176.67, to the receiver in bankruptcy. Lester had deposited with the 
bankrupts 100 shares of Atchison preferred, as margin to secure his 
account. This stock was sold by Winslow & Co., and Lester asserts 
his right by reason of this conversion, to share in the said surplus. 
The only distinction between his claim and the claims of Skerry and 
Kampf is pointed out by the District Judge as follows : 

"I tbink tbat tbe claimants Skerry and Kampf are entltled to priority 
over Lester. Tbe pledge of tbe securities of Skerry and Kampf was a pure 
conversion, wbile Lester was dealing on margin and the pledge of bis securi- 
ties was wltbln the Implied authority of the brokers. Instead, tberefore, 
at the claims of Skerry, Kampf and Lester ranking equally, I thlnk that 
those of Skerry and Kampf sbould be paid flrst, and tbat tben Lester's clalm 
sbould corne agalnst the residue." 

It is thus apparent that the only theory upon which Lester's claim 
was made subordinate to those of Skerry and Kampf is that his se- 

-Vat otber cases aee same toplc & i nvmbbb In Dec. & Am. Dlss. 1907 to date, & Rep'r Indexas 
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curities were deposited with the bankrupts as margins and the right 
to pledge them was, therefore, implied. This position (vould be tena- 
ble if the bankrupts had bought stock for his account and the securi- 
ties and been actually used by the bankrupts to secure them f rom loss 
on the transaction. But, in fact, nothing of this kind took place. The 
transactions were purely fictitious and the bankrupts never, at any 
time, were liable to loss on Lester's account. In point of fact it was 
a clear case of conversion without excuse or palliation. If a customer 
leaves with his broker a bond to margin certain purchases which he 
proposes to make in the future and the broker sells or pledges the 
bond before he has received an order from the customer, there can 
be no doubt that the broker is liable for conversion. In order to jus- 
tify the pledge of the bond, there must be a sale or purchase of stock 
in which the broker is entitled to protection. In the présent case, ev- 
ery reported sale was "bucketed" by the bankrupts and they never 
became liable for the loss of a dollar on account of any transaction 
undertaken by them for the petitioner. The condition précèdent upon 
which they had a right to pledge the securities never arose. 

We think the facts bring the controversy within the décision of 
this court in the Case of Ennis & Stoppani, Walter Bramford, Peti- 
tioner, 187 Fed. 720, decided April 10, 1911, subséquent to the déci- 
sion in the case at bar. 

We do not discuss the alleged équitable superiority of the claim of 
the petitioner over the claim of Melissa L. Kampf, as we understood 
the counsel for Lester to assent to the disposition of thèse claims as 
made by the spécial master. 

The order is reversed, with costs, and the District Court is instruct- 
ed to enter an order in accordance with the recommendations of the 
spécial master. 



HOBBS v, HEAD & DOWST CO. 

In re NEW ENGLAND BREEDBRS' CLUB. 

fCIreult Court of Appeals, First Circuit. November 24, 1911.) 

No. 873. 

1. Bankeuptct (§ 453*) — Appellate Jurisdiction— SuPKHaiiB Coubt— Review 

or Décisions of Circuit Couet of Appeals — Conteovebsy Aeising in 
Bankp.uptct Proceedings. 

Under Act Mareh 3, 1891, c. 51T, § 6, 26 Stat. 828 (U. S. Comp. St. 1901, 
p. 549), an appeal to tlie Suprême Court lies from a decree of a Circuit 
Court of Appeals, entered on a formai appeal from a District Court un- 
der Bankr. Act July 1, 1898, e. 541, § 24a, 30 Stat. 553 (U. S. Comp. St. 
1901, p. 3431), in a controversy arising in tiankruptcy proceedings, but 
wliich miglit hâve arisen independently of such proceedings, where the 
requisite amount is Involved. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 453.*] 

2. Bankruptcy (§ 4ei*)^AppEAL from Ciecuit Couet dp Appeals— Time fob 

Takinq — Bankbuptct Statute. 

The provisions of Banlîr. Act July 1, 1898, c. 541, § 25b, 30 Stat. 553 
(U. S. Comp. St. 1901, p. 3432), and of gênerai orders In bankruptcy No. 
36, subd. 2 (89 Fed. xlv, 32 C C. A. xxxvi), limiting the time for taldng 
an appeal to the Suprême Court from the final décision of a Circuit 

•For oUier c»ses see same topic & i NiWBEa iq Dec. & Am. Oigs. 1907 to date, & Rep'r Indexa 
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; ,i Court of Appeals, relate oûly to appeals taken expressly under the bank- 
: : ruptçy;Statute, and do not, apply to an appeal from a décision rendered 
j on a formai appeal taken under section 24a of tjie act In a controversy 
,arlslng In a bankruptcy proceedlng. 

[Ed. Note. — For other càsès; sêe Bankruptcy, Dec. D-lg. § 461.* 
Appeal and revlew la bankruptcy cases, see note to In re Bggert, 43 
Ci 0. A. 9.] . 

Appeal from the District Court of the United States for the Dis- 
trict of New Hampshire. ; 

In thè matter of the New England Breeders' Club, bankrupt. Na- 
thaniel W. Hobbs, trustée, ap|)eals' from an order denying bis pétition 
for disâllo\vance of a claimed niëçHanic's lien in favor of the Head 
8f. Do*st Company. On pétition ty appellant for appeal to Suprême 
Çotirt. Appeal allowed. 

For fbrmer opinion, see 184 Fed. 409, 106 C. C. A. 519. See, also, 
185 Fed. 1006, 107 C. C. A. 663.*\ 

,: Before COLT and PUTNAM, ;Circuit Judges. , 

PUTNÀM, Circuit Judge. [1] This is in the same case in which 
we passed down an opinion o'ii the 3d day of Jahuary, 1911, reported 
in 184 f'ed. 409, 106 C. C. À. 519, and is a pétition for allowance of 
an appeal to the Suprême Court from our decree affirming the pro- 
ceedings of the District Court. The case relates to establishing a lien 
bn real estate, and involves a question which might arise independ- 
ently of any proceedings in bankruptcy. Therefore, as it involves the 
réquisitè amount, and does not dépend upon the citizenship of the 
parties, it is appealable from the Circuit Court of Appeals, in accord- 
ancé wîth the sixth section of the act of March 3, 1891, constituting 
fhose ' cburts. There bave been many discussions by the Suprême 
Court of this question, but the" whole cornes down to the proposition 
that the jurisdiction of the Court of Appeals over the District Court 
by formai appeal exists wherever the controversy is of such a char- 
acter that it might arise where there were no bankruptcy proceedings 
whatever. Al! such controversies bring the right of appeal within 
the provision of the sixth section of the act of 1891, which we hâve 
cited, It is not necessary to cite any décisions on tbis point, except 
Burleigh v. Foreman (decided by us on September 22, 1903) 125 Fed. 
217, 60 C. C. A. 109, and in addillion, in the Suprême Court, Hewit 
v. Berlin Machine Works, 194 U. S. 296, 3l0, 24 Sup. Ct. 690, 48 
L. Ed. 986, approving Burleigh- v. Foreman, and Coder v. Arts, 213 
U. S. 223, 233, 29 Sup. Ct. 436, 53 h. Ed. 772 et seq. 

.But it is claimed that the proceeding in the Court of Appeals was 
of a revisory nature. It i? sufîScient to say that there was a formai 
appeal, and also a pétition for revision, and that the pétition for re- 
vision was dismissed, while the judgment was on the appeal. What- 
ever may be said with référence to the reasons for the judgment, it 
h' as a matter of law conclusive on the merits ; and, notwithstanding 
any suggestions inthe opinion to the contrary, if there are any, the 
decree in fact disposed of the merits, even if it might be doubtful on 
what précise grounds the District Court proceeded. The pétition for 
revision became immaterial, and therefore, as a matter of law arising 

*For other cases see ssime toplc & i mumbbb lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexe! 
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on the face of the judgment, the case was determined on the formai 
appeal; and, as the case involved a controversy which existed inde- 
pendently of any bankruptcy proceedings, as we hâve shown, this 
proposition against our allowing an appeal to the Suprême Court is 
ineffectuai. 

[2] It is said, however, that the appeal was not asked for in season. 
It is true it was not asked for until after the expiration of 30 days 
from the entry of judgment, and to a certain extent the bankruptcy 
statutes require appeals to the Suprême Court to be taken within such 
30 days. We need not recite the statutory provisions, because they 
are to be found at length in Conboy v. Bank, 203 U. S. 141, 143, 144, 
27 Sup. Ct. 50, 51 L. Ed. 128. The objection to an allowânce of an 
appeal on account of this limitation cites Conboy v. Bank and Coder 
V. Arts, 213 U. S. 223, 29 Sup. Ct 436, 53 L. Ed. 772; but the statute 
limiting an appeal to 30 days relates by its terms only to appeals taken 
expressly urider the bankruptcy statutes. This is the construction 
given to the statutes by rule 36 (89 Fed. xiv, 32 C. C. A. xxxvi) of the 
gênerai orders and forms in bankruptcy; and in the same way that 
rule requires the filing of spécifie findings of. fact and conclusions of 
law only in relation to the same class of appeals. Conboy v. Bank 
related expressly to a formai proof of a daim in bankruptcy, while 
Goder v. Arts related to proceedings of a mixed character, which, on 
the whole, the court concluded were governed by the fact that they 
involved a like formai présentation of a claim, follo^Ving in this respect 
the substance of the initial case of Hutchinson v. Otis, 190 U. S. 552, 
23 Sup. Ct. 778, 47 L. Ed. 1179. Consequently there is nothing 
standing in the way of the allowânce of the appeal now asked for. 

Appeal allowed. 



NORWICH UNION FIRE INS. SOCIETY v. STANTON et al. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 70. 

1. InSUBANCE (§ 421*)— OONSTBUCTION Oïl CONTEACT— LOSS OCCASIONED ET OB 

O^BOUGH EAEIHQTJAKE. 

A Clause in a flre Insurance poliey providlng that the insurer should 
not be llable "for loss caused dlrectly or indirectly by Invasion, * * * 
or for loss or damage occasioned by or through « ♦ • earthquake," 
does not exempt the company from liability for a loss caused by flre 
alone, although such flre spread from other property, In which it was 
dlrectly Caused by an earthquake. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1126-1143; 
Dec Dig. § 421.*] 

2. CouBTs (§ 96*) — Rttles of Décision— Décisions of Co-obdinatë Pedebal 

COUETS— "COMITY." 

A fédéral court is warranted by the rule of "comity" In fpUowlng a 
décision of a co-ordinate court of another circuit on a question of law, 
where it bas no clear conylction that such décision Is erroneous. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 325-328; Dec. 
Dig. §96.» . 

Décisions of fédéral courts as âuthority in other co-ordinate courts, see 
note to F. B. Vandegrift & Co. y. United States, §7 C. C. A. 472.] , , 

•For other cases see same toplc & \ numbsb in Dec. & Am. Digs. 1907 ta date, & Eep'r Indexes 
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In Erijor to the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by Caroline R. Stanton and Henry E. Ide, as execu- 
tors, against the Norwich Union Fire Insurance Society. Judgment 
for plaintiffs, and défendant brings error. Affirmed. 

This cause cornes hère upon appeal from a judgment in favor of 
défendants in error, who were plaintiffs below. The action was 
brought upon a policy of fire insurance for loss sustained, and verdict 
was directed in favor of plaintiffs. 

Joseph H. Choate, Jr. (T. C. Van Ness, Roy T. Strahan, James 
Garretson, and Joseph H. Choate, of counsel), for plaintifE in error. 

Robert T. Oliver (William N. Cohen and Mayer L. Halff, of coun- 
sel), for défendants in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges, 

PER CURIAM. The insured premises were situated in the city 
of San Francisco. On the morning of April 18, 1906, prior to 8 a. 
m., the earthquake occurred, which produced such widespread de- 
struction., The shock, or successive shocks, did not apparently injure 
plaintiff's property, but by upsetting stoves, breaking electric circuit 
wires, and in other ways the earthquake immediately and directly 
caused a number of fires to start in other buildings, more or less re- 
mote, to the iiorth and to the west of plaintiff's building. In the course 
of some hours thèse fires, being unchecked, spread in one uninter- 
rupted conflagration to said building and destroyed it and its contents. 

[ 1 ] The single question presentéd is whether, under thèse circum- 
stances, the lôss is \vithin the exceptions of the poHcy, and the insur- 
ance Company for that reason not liable. The particular clause upon 
which défendant relies reads as follows : 

"TUs soclety shall not be liable for loss caused directly or indireetly by 
Invasion, Insurrection, riot, civil war or commotion, or milltary or usurpeâ 
power, or by order of any civil autbority or for loss or damage oecasioned 
by or through any volcano, earthquake, or hurricane, or other éruption, con- 
vulsion or disturbance, or by theft, or by neglect of the insured to use ail 
reasonable means to save and préserve the property at and after a fire or 
when the property is endangered by fire In neighborlng premises, or (unless 
flre ensues, and, ta that event, for the damage by fire only) by explosion of 
any kind, or lightning; but llabllity for direct damage by llghtning may be 
assumed by spécifie agreement hereon." 

The United States Circuit Court of Appeals for the Ninth Circuit 
had the same question before it in Williamsburgh City Fire Insurance 
Company v. WiUard, 164 Fed, 404, 90 C. C. A. 392, 21 L. R. A. (N. 
S.) 103. The fire was the same, following the same earthquake, and 
the language of the excepting clause was substantially identical. That 
court held that, construing such provision most strongly against the 
insurer in accordance with the settled rule, and giving the words their 
common ordinary meaning, the word "oecasioned" was équivalent to 
"caused," and the phrase "by or through" was but a répétition of 
words meaning the same thing, and that since the words "directly or 
indireetly" appeared in the first clause of the exception from loss by 
invasion, insurrection,. etc., but did not appear in the second clause of 
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said exception, it followed that the exception covered only loss or dam- 
age caused directly by earthquake. A rehearing was asked for and 
denied by the Court of Appeals for that circuit, and an application 
to the Suprême Court for a certiorari to review its décision was de- 
nied (212 U. S. 581, 29 Sup. Ct. 690, 53 L. Ed. 660). 

[2] In Mast, Foos & Company v. Stover Mfg. Company, 177 U. 
S. 485, 20 Sup. Ct. 708, 44 h- Ed. 856, the Suprême Court discussed 
the extent to which comity should control the disposition by one féd- 
éral court of a légal question already disposed of by another fédéral 
court. The court says : 

"Oomlty Is not a rule of law, but one of practlce, convenlence, and expe- 
diency. It Is something more than mère courtesy, which Implies only dé- 
férence to the opinion of others, since it has substantial value In securing uni- 
formity of décision and discouraging repeated litigatlon of the same question. 
But Its obligation Is not Imperative. * * * It recognizes the fact that the 
prlmary duty of every court Is to dispose of cases aceording to the law and 
the facts ; In a word to décide them right. In doing so, the judge Is bound 
to détermine them. aceording to his own convictions. If he be clear In those 
convictions, he should follow them. It is only In cases where, In his own 
mind, there may be a doubt as to the soundness of his views that comity 
cornes into play, and suggests a uniformlty of rullng, to avoid confusion, un- 
til a hlgher court has settled the law." 

Following the rule above indicated, we are satisfied that the case at 
bar should be disposed of by an affirmance, since we are very far f rom 
being clear in our convictions that the Court of Appeals in the Ninth 
Circuit erred in its construction of the contract. 

Judgment affirmed. 



In re MEDINA QUARRT CO. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.) 

No. 17. 

1. Bankbuptcy (§ 482*) — àttobney's Fees-tAuthoritt of Couet to Axlow. 

Bankr. Act July 1, 1898, c. 541, § 64b (2), 30 Stat. 563 (U. S. Comp. St. 
1901, p. 3447), as amended by Act Feb. 5, 1903, c. 487, § 14, 32 Stat. 800 
(U. S. Comp. St. Supp. 1909, p. 1315), authorizes a court of bankruptcy 
to allow the reasonable expenses of one or more credltors in involuntary 
ease'S, where through their efforts property transferred or coneealed by 
the bankrupt Is recovered for the beneflt of the estate, and such allow- 
ance may include attorney's fées expended In that behalf, but neither 
under such provision nor its gênerai equlty "powers has the court author- 
ity to make an allowance for attorney's services rendered in securing the 
rejection of improper clalms, setting aside claimed priorltles, or securing 
the appointment of a proper trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 482,*] 

2. Bankruptcy (§ 482*) — Attokney's Fées— Allowance to Creditoes. 

Allowances for the services of attorneys for credltors of an Involuntary 
bankrupt In reeoverlng property fraudulently transferred or coneealed 
by the bankrupt, made under authority of Bankr. Act July 1, 1898, c. 
541, § e4b (2), 30 Stat. 563 (U. S. Comp. St. 1901, p. 3447), as amended by 
Act Feb. 5, 1903, c. 487, § 14, 32 Stat. 800 (U. S. Comp. St. Supp. 1909, p. 
1315), should properly be to the credltors, and not to the attorneys them- 
selves. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. DIg. § 482.*] 

•For other cases see same topic & | number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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r iEetition to Révise Order 6f the District Court of the United States 
for the; Western District of Nev^ York. 

In the .matter of the Médina Quarry Company, bankrupt. On péti- 
tion^ of thé Orléans Quarry Company and others to revise an order 
(182 Fed. 508) directing the trustée to make certain payments by way 
of àllowances tô attorneys for gênerai creditors. Reversed. 

Martin Conboy, for petitioners. 

Wilbér E. Haupt, Herbert T. Reed, and John J. Ryan, for respond- 
ents. 

Lincoln A. Groat, pro se. 

Before LAGOMBE, WARD, and NOYES, Circuit Judges. 

PER GURIAM. [1] Irrespective of any gênerai equity power, 
there is authority under section 64b of the bankruptcy act, as amended 
in 1903, to allow the reasonable expehées of one or more creditors, 
where property transf erred or concealed by a bankrupt has been, 
through their efforts, recovered for the benefit of the estate. And, in 
our opinion* if the àllowances in question cannot be sustained under 
this statute, they cannot be sustained under any other provision or gên- 
erai power,. None is broader. 

The property recovered in this case was that which was covered by 
the leaseand bill of sale to the Orléans Company. The setting aside 
of the Kessler mortgage added nothing to the estate. It merely set- 
tled a question as to priority among creditors in distribution. 

On a record concededly incomplète we must accept the finding of 
the District Court that the f acts which were ascertained by Messrs. 
Houpt and Ryan in the New York exa;mihation prior to the appoint- 
ment of the trustée contributed materially to the successful issue of 
the subséquent proceedings to set. aside the lease and bill of sale. In 
our opinion the District Court, under the statute referred to, had the 
right to' ftiaite àllowances in paymeht for the services and expenses of 
!such examination. As the District; Judge says, such évidence tended 
tO'SeçUre the recovery of property fraudulently transf erred. More- 
oyer, as we understand it, the testimony in question was actually used 
Iji tl^e subséquent litig^tion which rèsulted in the; recovery of the prop- 
erty, and the estate was saved thereby the expense of taking it over 
again* even if it had been "available. i 

.But, while this ruling would justify certain àllowances to Messrs. 
Hbtlpt and Ryan, it Woûld not, as we view the record, justify us in 
permitting the àllowances as made to stand. Evidently the District 
Judge, in m^king àllowances to thèse attorneys, took into considéra- 
tion services which were helpfui in rejecting çlaims, setting asidë 
claimed priorities, and in securing the appointment of a proper trus- 
tée. But it càrinot be sâid that thèse were services which resulted in 
t}ie recovery of any property, withiii the meaning of , the statute, or 
which created aijy.fun(| ysrhlch woùld justify àllowances under gênerai 
equity powers. The stipulation that the àllowances are reasonable 
compensation for; the services rendered bas no bearing, when it appears 
Ijcat only a part pf the services can be allowed for. The cause must 



CHIN KBN V. UNITED STATES 817 

be remanded, for making new allowances for the particular services 
stated. 

We perceive no ground upon which the allowance to Mr. Groat can 
be justified. He did not recover any property for the estate, or create 
any fund, by "drawing papers for the examination of the bankrupt 
and for the appointment of a receiver, and arguments and services on 
such application." No receiver was appointed, and whatever effect the 
examination of the bankrupt may hâve had was altogether too remote- 
ly related to the subséquent recovery of property to justify an allow- 
ance out of the estate. 

Neither do we perceive any ground upon which the allowance to 
Mr. Reed can be justified. His services were directed toward defeat- 
ing the Kessler mortgage, and related to priorities rather than to the 
enhancement of the estate. 

As aiready indicated, the record is most incomplète, and we should 
hesitate to reverse, without ail the facts before us, were it not that we 
can imagine no state of facts, consistent with the statements in the 
opinion of the District Judge, which would call for différent conclu- 
sions of law than those above stated. 

[2] Technically the allowances should be made to the creditors for 
their expenses in employing counsel, and not to the attorneys them- 
selves; and, while such objection, standing alone, would not warrant 
a reversai of the order, we think that, as this case is to be remanded, 
the new allowances for the services and expenses of Messrs. Houpt 
and Ryan should be made to the creditors whom they represent, rather 
than to them. 

The order of the District Court is reversed, without costs, and the 
cause remanded for further proceedings in accordance with this opin- 
ion. 



CHIN KEN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. November 1, 1911.) 

No. 23. 

AxiENs (§ 32*) — Pkoceedings roB Depoetation 011 Chinesb— Geounds or 
Appeal. 

A défendant, charged with belng a Chlnese person unlawfully wlthki 
the United States, wtio made no déniai of his nationallty, and no claim 
that ha was withln the exempted classes or that he was born In this 
country, who stated that he had no counsel and dld not want one then, 
and who, on ail other questions, refused to answer, but stood mute, has 
no ground of appeal from an order of déportation. 
[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 32.* 
What Chlnese persons are excluded from the United States, see note 
to Wong You V. United States, 104 C. G. A. 538.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Proceeding by the United States against Chin Ken and others. From 
an order of déportation, Chin Ken appeals. Affirmed. 

For opinion below, see 183 Fed. 332. 

*For other cases see saiiie toplc &i humbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
191 F.— 52 
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This cause cornes hère upon appeal from an order of déportation 
made by the District Judge in the Northern District of New York (183 
Fed. 332), directing that the appellant be deported to the empire of 
China upon the ground that he is a Chinese alien, not within the ex- 
empt classes, and unlawf ully in the United States. 

R. M. Moore, for appellant. 

George B. Curtiss, U. S. Atty. (H. E. Owen, Asst. U. S. Àtty., of 
counsel), for the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. The appellant was taken into custody 
at the village of Malone, N. Y., where he was found with three other 
Chinese persons loitering in the vicinity of the dépôt of the Rutland 
Railroad. Under complaint of the Chinese inspecter a warrant was 
duly issued by the District Judge, by virtue of which he was taken be- 
fore the District Judge and a hearing and examination duly had. 
There was évidence to the effect that défendant understood some Eng- 
lish and understood the interpréter — also that he was a Chinese per- 
Son, of which there was no déniai. No claim was made by him that 
he was in the Chinese diplomatie service, nor that he was within one 
of the classes exempted from the opération of the exclusion acts, nor 
that he was a native-born citizen. 

The court, through an interpréter, advising him of his rights, asked 
him if he had a lawyer or wanted to be represented by counsel. This 
was repeated over and over again, but from the beginning to the end 
of the examination he persistently refused to answer any questions, 
except that in response to the last three questions he said that he did 
not hâve a lawyer then, did not want one then, but might want one 
by and by, although the judge informed him that the time he needed 
one was there and then. Thèse answers effectually dispose of the sug- 
gestion, made on the argument, that the court erred in not recognizing 
as his counsel one Berry, who was présent and persistently insisted on 
being heard as his counsel. Défendant refused to say whether he had 
ever seen Berry before. The judge said to him : 

"If you hâve got a lawyer, I wlU sen(J for him, or any frlends, I wlll send 
for thein, or any relatives. You hâve a full chance to be heard hère and now, 
and to tell about everything." 

To which he refused to answer. 

The interpréter testified that, when he talked with défendant in Ma- 
lone jail, the latter gave him a paper which he said "was his permis- 
sion to be in the United States." This paper was the ordinary cer- 
tificate of résidence issued to a Chinese laborer under the Act of 1892 
(Act May 5, 1892, c. 60, 27 Stat. 25 [U. S. Comp. St. 1901, p. 1319]). 
dated April, 1893, in the name of Chin Tia Yon, with photograph af- 
fîxed, which one of the witnesses said "had a fair resemblance to him." 
The hearing was adjourned from November 12th to November 21st 
for appearance of attorney or further évidence, or both. Défendant 
still stood mute. He did say that his name was Chin Ken, but refused 
to answer whether he ever went by the name of Chin Tia Yon, or 
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where he got the certificate bearing that name, or whether the photo- 
graph was a picture of himself , although the court said to him : 
"If that is you, you hâve a rlght to stay hère." 

The examination being concluded, the District Judge of course held 
that défendant had not made it appear to him that he was a sub- 
ject or citizen of some other country than China, found him to be a 
Chinese person unlawfully within the United States, and ordered his 
déportation. 

This appeal is the most preposterous one which bas been brought 
before this court in the 20 years of its existence. It is not surprising 
that counsel who prosecuted it has filed no brief in support of his as- 
signments of error, viz., that défendant was not given a reasonable 
time to prépare for trial, nor to produce testimony of his right to re- 
main in the United States, and was not permitted to be represented 
by counsel. 

The order is affirmed. 



In re JOHN H. WOODBDRï DERMATOLOOICAI/ INSTITUTS. 

(Circuit Court of Appeals, Second Circuit. November 13, 1911.; 

No. 57. 

Bankruptcy (§ 252*) — Suits bt Trustée— Rioirrs of Stockholdees of 
Bankrupt Coeporation. 

Stockholders of a bankrupt corporation, at whose Instance a suit has 
been brought by the trustée against officers and directoi's to recover dam- 
ages for the wrecking of the corporation, are entitled to hâve an offer 
to compromise rejected by the bankruptcy court, on giving securlty to 
protect the estate against any loss conséquent upon the failure to real- 
Ize the amount offered. 

[Ea. Note. — For other cases, see Bankruptcy, Dec. Dlg. S 252.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the John H. Woodbury Dermatological Institute, 
bankrupt. On pétition to revise order of District Court. Modified. 

This cause cornes hère upon pétition to revise an order of the District Court. 
The trustée of the bankrupt's estate, on request of minority stockholders and 
vvith the authorlty of the court, brought an action against certain directors 
and stockholders of the bankrupt corporation and others to recover damages 
for wrecking the corporation, throwing it into bankruptcy, and acquirlng the 
assets by conspiracy and fraud. The amount of damages claimed is $150,000. 
One of the défendants in that suit is the Andrew Jergens Company, whIch has 
filed a claim against the bankrupt estate for $20,000. The remainder of the 
clalms against the estate, amountlng to about $10,000, hâve been to a large 
extent paid by and assigned to said Andrew Jergens Company. The défend- 
ants In the suit made an offer to compromise the same for $26,000. If such 
offer were accepted, the amount pald in settlement, less some small amount 
for expenses of administration, would go to the credltors, practically to the 
Andrew Jergens Company. The question whether or not the proposed offer 
of settlement should be accepted came before the District Judge, who ap- 
proved it upon certain conditions. The petitioner hère, Patterson, who re- 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



preëeilt^ * 'mlûofltyêtockholder— or stockholdeta^'^pposea thé; applfcattfm for 
approT^l, at$d bas brought this pétition to revise tbe ordecof tbe Dl^iUlct 
Court. 

D. Cady Herrick, for petition,er. 

Delos McCurdy and R. M. lydives, for respondents. 

Before LACOMBE, COX^^and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
proposed settlement for $26,000, if carried out, would 'leave nothing 
for the ?to(?kholders at whose request the suit was instituted. Should 
the suit be prosecuted, however, and recovery had in excess of $30,000, 
they might secure a substantial sum, Manifestly, if they wish it pros- 
ecuted tO ai conclusion at thpr own cost, and are prepared to secure ail 
persons interested against anyloss conséquent upon their failure to 
realize anything in excess of the àmount offered, their request to hâve 
it prosecuted should be granted. They alone take any risk. The Dis- 
trict Judge, in his opinion, indicated a proper disposition of the ques- 
tion. He said : 

"If the mlnorlty stockholders wlll guarantee to the trustée a part of the 
amount of the offer as herelhafter set forth, and will prosécute the suit at 
their own cost, I will permit the suit to continue. The mlnorlty stockholders 
may, moreover, hâve charge and conduct of the suit in the trustee's name, 
securing hlm for any costs for whieh he may in any event become liable in 
the event of failure. The part of the offer to be secured will be ascertalned 
as follows: It will first include ail suras which the référée shall fix as the 
présent and future costs and dlsbursements of administration, less the amount 
now in the hands Of the trustée. ; It wlll next include that proportion of the 
différence, between the offer made and the sum so ascertalned as the clalms 
already presented tothe référée and not now owned by the Jergens Company 
bear to the total of clalms presented. It will also Include interest at 6 per 
cent upon the sum last mentloned for aperlod of three years. Upon giving 
a surety company bond in an amount so calculated, together wlth securlty 
to the trustée "for any cost in the prosecutlon of the suit, the référée will In- 
struct the trustée to refuse the proposed settlement and to permit the ml- 
norlty stockholders to press the suit — they, however, to pay ail dlsbursements 
necessary to its conduct, Includlng the expenses of employlng counsel, for 
whlch the trustée Is to be in no event liable, they to retain a lien upon any 
recovery for ail sums so expended." 

For some reason, which the record does not disclose, the order did 
not make the same provision as the opinion, but provided that the 
compromise should be accepted if certain named persons, including the 
Andrew Jergens Company, made an offer in writing to buy the shares 
of the minority stockholders for $5,700. We do not think the court 
was authorized to require the minority stockholders to surrender their 
stock for any price not satisfactory to them, and to coerce them to ac- 
cept the price thus offered for such stock by an approval of the offer 
of settlement upon the making of the offer to purchâse. 

The terms imposed upon the minority stockholders in the opinion 
wére fair and équitable, and, if they chose to accept, them, to retain 
their stock, and to see if they could not recover something in the suit, 
they should be allowed to prosécute it. They assert hère that they 
are willing to accept such terms and to give the security required. 

The order should be modified to conform to the opinion, . 
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In re WENTWORTH I/UNCH 00. 
(Circuit Court of Appeals, Second Circuit Novemïer 13, 1911.) 

No. 26. 

Bankextpict (§ 474*) — Rbceiveks— Expenses of Receiveeship Wheke Ap- 

POINTMBNT WAS EKBONEOUS. 

A District Court liad jurisdictlon to appoint a receiver for the prop- 
erty of a corporation on the filing of a pétition in banlsruptcy against it 
by credltors; but wliere it was subsequently determiued that the corpo- 
ration was not of the class subject to adjudication as a banferupt, and its 
property was already In the custody of an assignée under state laws, so 
that It dld not appearthat the appolntment was "absolutely necessary" 
to the préservation of the estate, the appolntment was not authorized, 
and the expenses of the recèlvershlp should be charged upon the petltlon- 
Ing credltors, who procured It, and not upon the estatei 

[Ed. Note. — For other cases, see Banlsiruptcy, Dec. Dig. | 474.*] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of the Wentworth Lunch Company, alleged bankrupt. 
On pétition of Girard S. Wittson, assignée, and the Wentworth Lunch 
Company, to revise an order (189 Fed. 831) directing payment of the 
expenses of a receivership ont of the property of the corporation. Re- 
versed. 

A pétition to adjudlcate the Wentworth Lunch Company a banlcrupt was 
flled by credltors in the District Court. The company answered, setting up 
that it dld not corne within the bankruptcy act, beitig a restaurant corpora- 
tion. The District Court adjudicated the corporation a bankrupt, but on 
appeal to this court, the contention of the corporation was sustatned (159 Fed. 
413, 86 C. C. A. 893), the order of the District Court was reversed, and the 
Suprême Court of the United States (217 U. S. 591, 30 Sup. Ct. 694, 54 L. Ed. 
895) afflrmed the décision of this court. 

On the day of the flllng of the pétition in bankruptcy, the District Court, 
upon the application of the petlitlonlng credltors, appolnted a receiver of the 
property and âssets of sald corporation, although they were at that tlme in 
the possession of an assignée for the beneflt of credltors accordlng to the 
laws of the state of New York. 

The District Court dlrected the payment of the receiver's fées and the ex- 
penses of the receivership out of the proceeds of the property of the corpora- 
tion whlch came into the hands of the receiver. 

Reno R. BilHngton (Harry K. Jacobs, of counsel), for petitioners. 
Maurice P. Davidson (Raymond V. IngersoU, of counsel), for re- 
spondent. 

Before LÀCOMBE, WARD, and NOYES, Circuit Judges. 

NOYÉS, Circuit Judge (after stating the facts as above). The Dis- 
trict Court had jurisdiction to hear and détermine the issue of law and 
fact raised upon the bankruptcy pétition. As this court said in Alton- 
wood Park Company v. Gwynne, 160 Fed. 448, 87 C. C. A. 409: 

"The District Court had jurisdictlon of the parties and of the subjeet-mat- 
ter. It was for It to détermine whether the business of the corporation was 
such as to bring It wlthin that class of corporations subject to adjudication 
in bankruptcy. Its judgment was erroneoùs, but it had pOwer to màke it." 

•Foi other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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And as a coroUary to the conclusion that the District Court had ju- 
^ risdiction of the controversy, it f ollows that it had power to appoint 
'the receiver. But it does not follow that the expenses of the bank- 
ruptcy receivership should be paid out of the property of the corpora- 
tion, which was not subject to the bankruptcy act, rather than by the 
defeated parties who instituted the proceedings and obtained the ap- 
pointment of the receiver. There is nothing in the record to show that 
it was "absolutely necessafy" for the préservation of the estate that 
a receiver should be appointed. The property was alijeady in the cus- 
tody of an assignée under state laws and presumably he would do his 
duty. Nothing is shown to justify the appointment of a receiver with- 
in the principles recently laid down by this court in Matter of Oakland 
Lumber Company, 174 Fed. 634, 98 C. C. A. 388. Moreover, the ques- 
tion whether this corporation was subject to the bankruptcy law was 
obviously a doubtful one when the pétition was filed and it was im- 
mediately raised. It was peculiarly a case in which a receiver should 
not hâve been appointed unless imperatively required. We find no 
riuch imperative necessity and think that the creditors who rushed in 
and itlsisted upon an unnecessary receivership should pay the expenses 
rather than that they should be charged upon the corporation which, 
as the event proved and as it always insisted, should not hâve been 
haled into the bankruptcy court at ail. 

The order of the District Court is reversed, with costs. 



CHTJ KING rOON v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit November 1, 1911.) 

No. 32. 
Aliens (§ 32*) — Chinese Depobtation Peoceedings— Findings of Fact— Rk- 

VIEVV ON APPEAL. 

Where, in proceedings for the déportation of a Chinese person, his own 
évidence as to whether he was born In China or lu the United States is 
confllctlng, the flnding of the eoramlssloner, affirmed by the District 
Court, that he was not born in the United States, will not be reviewed 
by an appellate court. 

[Ed. Note.— For other cases, see Alle);is, Dec. Dig. § 32.* 
What Chinese pevsons are excluded from the United States, see note 
to Wong Yôu V. United States, 104 C. C. A. 538.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Proceeding for déportation by the United States against Chu King 
Foon. From a judgment of déportation (179 Fed. 995), défendant ap- 
peals. AiBrmed. 

Thomas F. Phelan, for appellant. 

George B. Curtiss, U_. S. Atty. (Harry E. Owen, Asst. U. S. Atty., 
of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

*For otber ca$e^ see same toplc & i numbsb in Dec. & Am. pigs. 1907 to date, & Rep'r Indexes 
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COXE, Circuit Judge. This is an appeal from a judgment of the 
District Court for the Northern District of New York (179 Fed. 995), 
finding that the appellant is a Chinese laborer unlawf ully in the United 
States and directing that he be deported to the Empire of China. 

The appellant resisted déportation upon the ground that he was born 
in the United States. He was sworn before the commissioner and 
produced as witnesses two other Chinese persons, who gave testimony 
tending to show that he was born in San Francisco, his father and 
mother being, respectively, Jew Hing and Li She. In answer to this 
testimony the United States offered in évidence a statement made by 
the appellant to Inspecte. Wiley, through a Chinese interpréter, in 
which the appellant states, inter alia, as follows : 

"I am 31 years old. I came to the United States about 15 years ago. I 
entered at the port of San Francisco. My home village in China is Low Vil- 
lage, Sun Woey District. I was born in San Francisco, and llved there 15 
years. I forget where I was boni in San Francisco. I don't remember wbere 
I was livlng during the 15 years. I do not remember the names of any streets 
in San Francisco. My father's name is Chu Ngoon May ; my mother's name 
Is Luni She." 

There is much more to the same effect. 

This testimony is inconsistent with the testimony given before the 
commissioner. Both cannot be true. The contradictions as to the 
names of his parents, the date of his birth and other improbable state- 
ments discrédit his testimony and the commissioner was justified in 
disregarding it. The testimony in its most fa^vorable aspect for the 
appellant présents a conflict. The commissioner saw and heard the 
witnesses and was much better qualified than an appellate court to dé- 
termine their credibility. His décision on the facts should not be dis- 
turbed. 

In the caseof Chin Bak Kan, 186 Û. S. 193, atpage 201, 22 Sup. Ct. 
891, at page 895, 46 L. Ed. 1121, the court says: 

*'We are of the opinion that we cannot properly re-examine the facts al- 
ready determined by two judgments below." 

The judgment of the District Court is affirmed. 



SPARGO V. CONVERSE. 
(Circuit Court of Appeals, Second Circuit. November 13, 1911.). 

No. 92. 

COBPORATIONS (§ 265*) STOCKHOLDEES— STATUTOET lylABILlTT— ASSESSMENTS 

— Paetiks. 

The valldity of an assessment made by a court of Minnesota against 
the stockholders of an insolvent corporation under Rev. Laws Miun. 
1905, §§ 3184-3190, Is not alïected as to a partieular nonresldent stock- 
holder by the fact that such stockholder died before the assessment was 
made, nor because notice was addressed to him, and not to his exécuter ; 
ail stockholders in such proceeding, which is in a sensé in rem, being 
represented by the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1099-1125; 
Dec. Dig. § 265.*] 

•For other cases see same topic & § iidmbbb in Dec. £ Am, Dlgs. 1907 to date, & Rep'r Indexes 
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> Iil Error to the Circuit Court of the United States for the E)istrict 
of Connecticut. 

Action at law by Théodore R. Converse, receiver, against Edward 
C. Spargo, exécuter of Armenia H. Simmons, deceased. From an 
order sustaining a demurrer to a portion of the answer, défendant 
brings error. Affirmed. 

For opinion below, see 184 Fed. 324. 

J. C. Chamberlain, for plaintiflf in error. 

Wm. Waldo Hyde and Charles Welles Gross, for défendant in er- 
ror. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The question presented by the demurrer 
to the answer is whether an assessment, made by a court having 
jurisdiction, upon the stockholders of an insolvent corporation, is 
valid against the estate of a stockholder, if made after his death. 
Armenia H. Simmons was the owner of 80 shares of the capital stock 
of the Minnesota Thresher Manufacturing Company, of the par 
value of $80 each. This company became insolvent and a receiver 
was duly appointed. Two assessments were ordered by the District 
Court of Minnesota against the said Simmons, one on December 22, 
1902, for 36 per cent, and the other on June 11, 1907, for 64 per cent., 
or $32 per share. On November 25, 1906, Armenia H. Simmons 
died, and Edward C. ' Spargo, the défendant, was appointed her ex- 
ecutor. The question hère arises regarding the second assessment 
of June, 1907, which was made after her death, it being the theory 
of the défendant that the assessment was invalid, because the pro- 
ceeding was conducted in the same manner that it would hâve been 
had the stockholder actually been alive, the notice being sent to her 
instead of to her executor. We think this position cannot be sus- 
tained. The proceeding under the Minnesota law is, in a sensé, a 
proceedling in rem. It provides for an assessment against each share 
of stock and for the payment of the amount so assessed. Whoever is 
the lawful owner and holder of the stock must pay the amount. While 
he is the lawful owner he is entitled to ail the advantages, and must 
suflfer ail the disadvantages incident to such holding. If the stock 
earns dividends he will receive them; if it be assessed to pay losses, 
he must pay them. The proceeding in Minnesota was against a cor- 
poration, which represented its stockholders, and the receiver com- 
plied with the <3rder and followed the direction of the court. Notice 
was sent to ail persons whose names and addresses were known to 
the receiver. The Judgment of the Minnesota court cannot be disre- 
garded. It is conclusive as to the insolvency of the" corporation and 
that the assessment of 64 per cent, was necessary to enable it to pay 
its debts. The êtockholdÈr s, whether holding individually or in a rep- 
résentative capacity, were liable for the amount so assessed. Thé law 
of Minnesota (Rev. Laws 1905, § 3186) provides that: 

"Such an order shall be conclusive as to ail matters relatlng to the amount, 
proprlety, and neçesslty of the assessment, against aU parties tteretn ad- 
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3udged Hable upon, or on account of any stock or shares of such corpoiation, 
whether appearing or being represented at the hearing or not, or having 
notice thereof or not." 

In Straw & Ellsworth Co. v. Kilbourne Co., 80 Minn. 125, 83 N. W. 
36, the court says: 

"The order of assessment is, under section 5 [Laws 1899, c. 272], conelusive 
upon ail of the stockholders, so far as it décides the amount of assets and 
liabilities of the corporation before the court, and is conelusive as to the 
necessity of màklng an assessment to the estent and in the amount ordered." 

■ In Bernheimer v. Converge, 206 U. S. 516, 27 Sup. Ct. 755, 51 L. 
Ed. 1163, the Suprême Court had under considération the assessment 
of December 22, 1902, madie in this identical proceeding, and held the 
executors of Simon and Isaac Bernheimer, both having died before 
the suits were brought, liable as stockholders. At page 532, 206 U. S., 
at page 760, 27 Sup. Ct. (51 L. Ed. 1163), the court says: 

"In such case It bas been frequently held that the représentation which a 
stockholder bas by virtue of bis membership in the corporation is ail that he 
is entitled to. It was so held in a well-consldered case in Massachusetts, 
Howarth v. Lombard, 175 Mass. 570 [56 N. E. 888, 49 L. R. A. 301]. And 
it has been held in cases In thls court, that when an assessment is necessary 
to be made upon unpald stock subscriptions for the benefit of ereditors, the 
court may make the assessihent witbout the présence or Personal service of 
stockholders. Hawkins v. Glenn, 131 U. S. 319 [9 Sup. Ct. 739, 33. L. Ed. 
184] ; Great Western Tel. C!o. v. Purdy, 162 U. S. 329, 336 [16 Sup. Ot 810, 
40 L. Ed. 



To the same effect îs the opinion of Judge Shipman in Davis v 
Weed, 7 Fed. Cas. 186, also reported in 44 Conn. 569. 
The order sustaining the demurrer is afïirmed. 



YUEN PAK SUNE v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit November 1, 1911.) 

No. 19. 

ÂLiENs (§ 32*) — Proceedings roE Depobtatiow of Chinese— Appeal. 

An appeal from an order for the déportation of défendant as a Chlnese 
person unlawfuUy in the United States held frivolous on the record, and 
the order aflarmed. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.* 
What Chinese persons are excluded from the United States, see note 
to Wong Yon v. United States, 104 C. O. A. 538.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Proceeding by the United States against Yuen Pak Sune, alias Bak 
Thune, and others. From an order of déportation, Yuen Pak Sune 
appeals. Aihrmed. 

For opinion below, see 183 Fed. 260. 

*FoT other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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R. M. Moore, for appellant. 

George B. Curtiss, U. S. Atty. (H, E. Owen, Asst. U. S. Atty., of 
counsel), for the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Appellant came from China to Van- 
couver, the nearest United States port of entry to which is Seattle. 
He did not présent himself there, but came by rail to Montréal, and 
thence to Athelstan, a station near the border line between the United 
States and Canada. He thence proceededi by carriage to a point in 
Canada opposite the town of North Burke, N. Y., where he left the 
carriage and proceeded on foot, in company with other Chinese per- 
sons, across the border line into the United States. He was taken 
into custody by a Chinese inspecter and taken to Boston, the nearest 
port of entry. There he had a hearing before the immigration com- 
missioner, who refused him admission and ordered him to be returned 
to Canada. The Canadîan officiais, however, refused to allow him 
to return, unless he paid the head tax required by that country. There- 
upon he was liberated, but was forthwith arrested as an alien Chinese 
found unlawfuUy in the United States, and was brought before the 
District Judge. 

At ttie opening of his examination his rights were fully explained 
to him, and he was told that he could see or hâve counsel, and could 
send for any person he knew or desired. The testimony he gave be- 
fore the commissioner was put in évidence. He admitted his signature 
to it. He therein stated that he came to Vancouver by steamer ; that 
when in China he lived in Hung Mei district, and his occupation was 
attending school; that he did not know how long he lived in that 
village prior to going to Canada, did not know his father's or mother's 
name, nor where he was born; that no one ever told him where he 
was born ; that he did not know what prompted him to go to Canada 
or to the United States, nor who arranged for his coming there, nor 
where he was going, nor whether he had any brothers or sisters, nor 
whether he had any friend or relatives or acquaintances in the United 
States. This négative testimony was not the resuit of any. misunder- 
standing, for he said he understood the interpréter in ail the questions 
he asked. 

On examination before the court he testifîed that "his cousin" 
bought his ticket to Montréal and Boston, but he did not know the 
cousin's name; that in China he never worked at ail, only attended 
school, and boarded with his mother ; that he did not know what her 
business was, nor whether she owned a place or home or land there, 
nor what her name was — never knew her name; did not know his 
father's name, nor whether he had brothers or sisters, uncles or aunts ^ 
that he was in school in China five or six years, but cannot remember 
what he did before he went to school ; that the first thing he can re- 
member is that he was living ail alone in a brick house ; did not know 
who owned it, nor whether he paid any rent; that he was married, 
but did not know how old he was when he was married, nor what his 
wife's name was, nor how long she lived with him in the brick house,. 
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nor whether he had any children, nor what became of his wife, nor 
how he found out in China what his name" was. On this examination, 
also, he said he understood what the interpréter asked him. It 
is not surprising that the District Judge reached the conclusion that 
the appellant was found unlawfully in the United States. We hâve 
set forth the évidence in the case at length as a text upon which to 
indicate our disapproval of the prosecution of frivolous appeals in 
similar cases. The only assignment of error is that appellant was 
not given a fair and reasonable opportunity to présent évidence in 
hisi behalf. The record wholly fails to support such assignment. At 
every stage of the, case he was fully advised of his rights, and to the 
question whether there was any one he wanted to see or send for 
he replied in the négative. 

The order of déportation is affirmed, 



JAMES V. STANDARD OIL CO. OF NEW YORK. 

(Circuit Court of Appeals, Second Circuit November 13, 1911.) 

No. 112. 

Shippinq (§ 148*) — Cabriage of, Goods— Shobt Deliveby—Fbeight— Déduc- 
tion— Evidence. 

While the bUl of lading In respect to the quantity recelved is a recelpt 
and entitled to great weight as an admission by the ship, and places upon 
her the burden of proof, It is not conelusive, and she cannot be held lî- 
able for a shortage if she fuUy aatlsfles the court that it Is erroneous 
and that she dellvered ail the cargo she recelved. 

[Ed. Note. — For other cases, see Shipping, Cent. DIg. § 509; Dec. Dig. 
S 148.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Léonard F. James, as master of the steam- 
ship Erroll, against the Standard Oil Company of New York, Decree 
for libelant, and respondent appeals. Affirmed. 

For opinion below,_ see 189 Fed. 719. 

Burlingham, Montgomery & Beecher (Charles C. Burlingham and 
Roscoe H. Hupper, of counsel), for appellant. 

Convers & Kirlin (J. Parker Kirlin and Charles R. Hickox, of 
counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This is a libel to recover a déduction whîch 
the charterers hâve made from the freight due the ship because of 
an alleged short delivery of cargo. In December, 1908, the respond- 
ent, Standard Oil Company, loaded oil in cases on the steamer Er- 
roU at Constable Hook, N. J., to be delivered to shipper's agent at 
Saigon (first port) and Bangkok. The wharf belonged to the shipper, 
was about 350 feet long, and was covered. The method of tallying 

«For other cases see same topic & § number ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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W^fis a?rfoIIows: Cases eadi, containingtwo cans of oil were piled 
in blocks on the side of the- wharf next the steamer far enough apart 
to let.nien pass between- the blocks. The cases in each block were 
counted arid the number marked with chalk on eaçh end of the block. 
The; block was then loade4 ihto the ship without further tally. At 
the. end of each working day the steamer's hatches were put on and 
a watch set for the night, The crew, except the captain and four 
English officers, were ail Chinamen who were not allowed to land at 
ail. The lûaster signed a bill of lading fqr 145,229 cases. The ves- 
sel proceeded to Saigon, where her hatches were opened for the first 
time and delivered 80,000 cases to the respondent's lighters. Her 
hatches were , not opened again until she arrived at Bangkok, where 
the balance of the shipment was delivered to respondent's lighters. 
The tally of cases delivered was 664 less than the number called for 
by the bill of lading. 

Between New York and Bangkok the hatches were not uncovered 
except as stated above, and no vessel other than the libelant's lighters 
came alongside at Saigon or Bangkok except a steam launch every 
other day bringing provisions at Saigon and native rowboats bringing 
persons to and from the steamer at Bangkok. 

As the respondent admitted in its answer that ail cargo discharged 
at Saigon and Bangkok was discharged into its lighters, it makes no 
différence whether the tally at those ports was right or wrong. If 
the error was in the tally there, the respondent has received the 664. 
cases supposed to be short and should deduct nothing from the f reight 
therefor. If the tally was right, the question remains whether there 
was an error in the bill of lading signed at Gonstable Hook, or wheth- 
er the 664 cases were wrongfuUy removed from the vessel after they 
were loaded. 

The law is well settled that a vessel which delivers ail the cargo 
she has received fulfiUs her duty. The bill of lading in respect to the 
quantity received is a receipt, and, though entitled to great weight as 
an admission by the ship, it is not conclusive. The burden lies upon 
the ship of thoroughly satisfying the court that she actually has deliv- 
ered ail the cargo she has received and that the bill of lading is er- 
roneous. We agrée with the court below that upon the whole case 
it is clear that there was à mistake in the tally at Constable Hook. 

Decree affirmed, with interest and costs. 



GAT et al. V. HUDSON RIVEH ELECTRIC POWER CO. et al. 

(Circuit Court of Appeals, Second Circuit. October 11, 1911.) 

Appeal and Bbbob (§ 479*) — Supersedkas— Application to Appellatb 
Court. 

Where, ou appeal by a Judgment créditer of a corporation from a de- 
cree foreclosing mortgages, directing a sale of the property of the cor- 
poration thereunder, and denying prlorlty to appellant's clalm, the trial 
court has stricken from the files a supersedeas bond flled by appellant 
and proceeded with the sale, but has safeguarded appellant's rights, in 

•For other casea see same topic & § kumbbb in Dec. & Am. Diga. 1907 to dat«, & Rep'r Indexe* 
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case It should prevail on the appeal, the appellate court will not Inter- 
fère to suspend prôceedings in the court bélow, whleh would jeopardlze 
the rîghts of some of the parties. 

[Ed. Note.— For other Cases, see Appeal and Error, Dec. Dig. § 479.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by Eben H. Gay and another against the Hudson 
River Electric Power Company and others. From a decree (190 Fed. 
773), the National Contracting Company appeals. On pétition by 
appellant for a supersedeas or other writ to suspendl the exécution of 
the decree pending the appeal. Deiiied. 

L. Laflin Kellogg (Kellogg & Rose, of counsel), for National Con- 
tracting Co. 

Charles E. Hotchkiss (Davies, Stone & Auerbach, of counsel), for 
Knickerbocker Trust Co. 

Before COXE and WARD, Circuit Judges. 

■ PER CURIAM. This is a pétition of the National Contracting 
Company, asking this court, by a writ of prohibition, supersedeas, or 
other appropriate writ, to suspend the exécution of a decree of fore- 
closure in the Circuit Court, or the delivery of a deed in pursuance of 
a sale thereunder, until the décision of its appeal from said decree. 

The initial mistake was in not procuring the approval of the bond 
from the same judge who signed the order. The resuit is a complica- 
tion of difficulties, which cannot be remedied without jeopardizing 
the interests of some of the parties. The Circuit Judge ordered the 
supersedeas dissolved and the bond stricken from the files of the 
court, without giving any reason for his action. He may hâve thought 
that the District Judge of the Southern District of New York, as- 
signed to hold court in the Northern District, had no authority to ap- 
prove the bond outside the Northern District, and he may hâve set it 
aside for other reasons not disclosed. The fact remains that the stay 
was dissolved and the property sold at a price which is said to be ex- 
ceedingly advantageous. The amended decree seems to safeguard 
the judgment creditors' rights as satisfactorily as is possible at the 
présent stage of the litigation. There is a serions doubt, to say the 
least, whether the supersedieas bond was properly approved, and we 
do not feel justified in holding that the prôceedings under the sale 
are void, with the confusion and loss which such a ruling will entail. 

We think the National Contracting Company, appellant petitioner, 
is entitled to nothing more than to be secured from any préjudice by 
the decree of the Circuit Court. Its interest is as a judgment creditor 
of the Hudson River Water Power Company, claiming to be prior 
to the second and third mortgages of that company, which hâve been 
foreclosed under the diecree of the court below. This priority has 
been denied in that decree, but abundant security has been provided 
therein for the payment of the petitioner's judgment, if it shall pre- 

*For otber cases see same toplc & § numbkr In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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vail in its gppeal to this court, notwithstanding that the deed of sale 
be delivefed; in other words, the exécution of the dècree has been 
stayed so far as the claim of the petitioner is concerned. 
The prayer of the pétition is denied. 



GONG NOM WOOD v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 1, 1911.) 

No. .38. 

1. Aliens (i 32*) — Chinese Exclusion Acts— Pkoceedings foe Depoetation. 

As a gênerai rule, flndings of fact made by a commlssioner In a pro- 
ceeding against a Chinese person for being unlawfuUy In the United 
States, concurred In by the District Court, vvill not be re-examlned by the 
appellate court. 

[Ed. Note.— For other cases, see Aliens, Cent. Dlg. §§ 84, 93-95 ; Dec. 
Dig. § 32.* 

What Chinese persons are excluded from the United States, see note to 
Wong Xon v. United States, 104 C. C, A. 538.] 

2. AppeaL and Esbob (§ 1056*) — Review— Harmless Errob. 

The exclusion of testlmony offered to show that a Chinese person, ar- 
rested for being wrongfully in the United States, was mentally déficient, 
held not prejudicial to défendant, even i£ error, where he was not sworn 
as a wltness, and a copy of his examlnation when arrested, ofCered In 
évidence, was not objected to by hls counsel on that ground. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1056.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Proceeding for déportation of Gong Nom Wood, a Chinese per- 
son. From an order of déportation, défendant appeals. Affirmed. 

James A. Donegan, for appellant. 

Henry A. Wise, U. S. Atty. (James R. Knapp, Asst. U. S. Atty., 
of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [ 1 ] The appellant, a Chinese laborer, held 
by the United States commissioner and District Court not to be en- 
titled to remain in the United States, appeals from an order of dé- 
portation to China. The record aflfords ground for their conclusion. 
Independently of this, we should not feel disposed to re-examine facts 
found by two tribunals below. The gênerai rule not to do so is laid 
down by the Suprême Court in Chin Bak Kan v. UnitedI States, 186 
U. S. 193, 201, 22 Sup. Ct. 891, 46 L,. Ed. 1121. 

[2] The error principally urged is that the commissioner erred in 
excluding the testimony of Dr. Thom. The purpose was to show 
that the appellant was mentally déficient. Thereafter his counsel called 
him as a witness and showed that he did not comprehend the nature 
of an oath, and the commissioner declined to permit him to be sworn 
for that reason. At a subséquent examination, six weeks later, the 

*Por other cases see same topio & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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United States offered in évidence a sténographie report of the appel- 
lant's examination taken when he was arrested. This was proven by 
the United States inspector, the Chinese interpréter, and the stenog- 
rapher. It gives no évidence of mental incompetency, and the appel- 
lant's counsel did not object to it for that reason. His objection was 
as follows: 

"Mr. Knapp: I offer that In évidence. 

"Mr. Donegan: I object to it as incompétent, immaterlal, and irrelevant, 
and for the further reason that the défendant was under arrest at the time 
this examination was made. It was not a judlcial proceeding. 

"The Commissioner: I think It ought to be allowed to go in for what it 
Is worth, subject to any objection that may be taken hereafter, and subject 
to a motion to strike out. 

"Said paper Is reeeived In évidence and marked Government Exhlbit 1." 

If counsel had relied upon the objection that the appellant was men- 
tally déficient and had offered to show it, there can be little doubt the 
commissioner would hâve permitted him to do so. 

The order of déportation is affirmed. 



In re IRONCLAD MFG. CO. 
(Circuit Court of Appeals, Second Circuit. November 27, 1911.) 

No. 101. 
Bankkuptot (§ 288*) — ^Jtjrisdiction cm Couet— Adveese Clairs to Pbop- 

EETY. 

A bona fide claim of a third person in possession to the ownershlp of 
property, also claimed as belonging to the estate of a bankrupt, ralses a 
question whlch can be deterniined only by a plenary suit; but a mère 
assertion of ownershlp, which Is wholly unfounded, cannot conclude the 
bankruptcy court, and such court has jurisdiction to summarlly déter- 
mine whether or not the claim is merely colorable. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 288.*] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of the Ironclad Manufacturing Company, alleged 
bankrupt. On pétition to revise an order of the District Court. Re- 
versed. 

This cause comes hère upon pétition to revise an order denying a 
motion to require the American Steel Barrel Company to deliver cer- 
tain property to the receiver for the alleged bankrupt. Petitioners con- 
tend that such property really belonged to the Iron Clad Company; 
respondents contend that it belongs to the Barrel Company. 

John A. Garver (Whitridge, Butler & Rice, on the brief), for peti- 
tioner. 
James A. Allen, for respondent. 
Adolph Kiendl, for receiver. 
Charles A. Riegelman, for Philadelphia Warehouse Co. and another. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

•For other cases see same topic & | jjiuhbeb In Dec. & Am. Digs. 1907 to data, & Rep'r Indexes 
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PiER CTJRIAM. There is no necessity to go into the détails of the 
case presented, since the matter was disposed of below on a question 
of jurisdiction. We think that petitioners were entitled to hâve the 
bankruptcy court make a preliminary investigation summarily to dé- 
termine whether or not the elaim oï adverse ownership is merely col- 
orable. Under the authorities a bona fide claim of ownership by a 
third party raises a question which can be disposed of only by plenary 
suit; but a mère assertion of ownership, which is wholly unfounded, 
cannot conclude the court as to the disposition of the claim. 

As we understand the situation hère, the District Judge had some 
doubt as to his jurisdiction to décide this question of the bona fides 
of the daim summarily, and theref ore did not pass upon it. We are 
satisfied that thie décision of such a question was within his jurisdic- 
tion, and therefore reverse the order, and remand the case to the Dis- 
trict Court for further action. , 



HURD et al. t. SEIM et al. 

(Circuit Court of Appeals, Second Circuit November 20, 1911.) 

No. 122. 

Patents (| 327*)— Infkingement— Effect of Priob Adjudication. 

A deeree la a suit for lufrlngeinent by the owner of a patent agalnst 
the manufacturer of an alle;Çed Infrlnglng article, adjadglng the patent 
void, not appealed from, frees the product of the défendant frona the 
monopoly of the patent, and purchasers of the same may resell or use 
suçh product anywhere in the. tJnlted States, without belng subject ttf 
suits for lafrlngement by the owner of the patent or any one la privlty 
wtthlt. 
[Ed. Note.— For other cases,: see Patents, Dec. Dlg. § 327.* 
Opération and effect of décision In équitable suit for Infrlngement 
of patent, see note to Westlnghouse Elect. & Mfg. Co. v. Stanley I. Co., 
68 C. C. A. 541.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

Suit in equity by James D. Hurd, the Consolidated Rubber Tire 
Company, and the Rubber Tire Wheel Company against William Seim 
and Gustave Reissig. From an order granting a preliminary injunc- 
tion (189 Fed, 591), défendants appeal. Revefsed. 

Thls causé cornes hère upon appeal from an order of the Circuit Court, 
Northern District of New York (189 Fed. 591), granting a preliminary In- 
junctlon restralnlng défendants froni infringing the patent ta suit durlng 
the pendlng of the action. The action Is for Infrlngement: of the well-ltnown 
Grant patent (No. 554,675, dated February 15, 1896) for rubber-tlred wheel. 
The owner of the patent Is the Eùbber Tiré "Wheel Company On October 
11, 1897, It conveyed to Hurd an exclusive llceuse and s'hop right to put 
on rubber tires according to the improvements of the patent In certain parts 
of Massachusetts and Vermont and in 16 counties in the state of New Yorlc. 
On July 18, 1899, the said owner conveyed (subject to Hurd's rlghts) an ex- 
clusive llcense to make and vetid such tires throughout the United States 
to the Consolidated Eubber Tire Company. Hurd, who brlngs the suit, bas 

•For other cases see same toplc & { numbbb in Deo. & Am. Digs. 19U7 to date, & Rep'r Indexes 
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joined the owner and the exclusive llcensee with hlm as parties complainant. 
The defendant's acts whlch are complalned of took place Wïthin the New York 
portion of Hurd's terrltory. 

C. K. Offield, for appelîants. 
W. E. Ward, for appellees. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
défendants do not themselves manufacture rubber tires. Their busi- 
ness is the manufacture and repair of carriages and carriage wheels. 
They buy their rubber stock from others and place it on the wheels. 
The tires, which are the subject of this controversy, were bought by 
défendants from the Diamond Rubber Company of New York. An 
injunction suit was brought some years ago against that company 
by the owner and exclusive licensee, in which it was held that tires 
such as thèse infringed the patent. See the opinion of this court in 
Consolidated Ruhber Tire Company v. Diamond Rubber Company, 
157 Fed. 678, 85 C. C. A. 349; Id., 162 Fed. 892, 89 C. C. A. 582, 
and the opinion of the Suprême Court in the same suit, 220 U. S. 428, 
31 Sup. Ct. 444, 55 h- Ed. 527. As will be seen on referring to thèse 
opinions, the Diamond Company itself did not manufacture tires, but 
handled and sold those bought from others. Among those from whoni 
it bought were concerns which had been sued for infringement (by rea- 
son of making tires like thèse) in other circuits and which had pre- 
vailed in such suits. In view, therefore, of the rulîng of the Suprême 
Court in Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 L. Ed. 
1065, this court inserted the foUowing clause in the final decree in 
Consolidated Rubber T. Company v. Diamond Rubber Company: 

"Nothlng In this Injunction shall prevent, or Is Intended to prevent, or 
enjoln this défendant from handling, using, and selling rubber tires and rlms 
covered by the Grant patent, manufactured by the Goodyear Tire & Rubber 
Company. Having a right to manufacture, use, and sell such tires under a 
judiclal decree In the fédéral courts of the Sixth circuit, or manufactured 
by the Kokomo Rubber Company, having a rlght to manufacture, use, and 
sell such tires under a judlcial decree in the district of Indiana, Seventh cir- 
cuit, or manufactured by the Victor Rubber Tire Company, under a Judiclal 
decree in a lltigatlon In the fédéral courts in the Slxth circuit, wherein in 
such litlgations It has been judlclally determined that the sald Grant pat- 
ent is Invalid and void." 

Assuming for the moment that ail the parties to the présent suit 
are the same as or privies of those in the earlier one, this exception 
cannot be construed as authoi-izing the sale of any infringing tires, 
except such as were manufactured by the Goodyear, the Kokomo, or 
the Victor Companies. It is contended by défendants that tires which 
are the subject of this action were made by the Kokomo Company. 
In the opinion of the Circuit Court it is stated that : 

"It does not satlsfactorlly appear hère that the alleged infringing wheels, 
or parts thereof, handled and sold by thèse défendants, were made or sold 
by the Kokomo Company at any tlme or prier to the décision by the Suprême 
Court." 

It is immaterial whether this finding is correct or not, since the in- 
junction which was granted covers "making, using, or selling any rub- 
191 P.— 53 
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ber-tired wheels as described and claimed in said letters patent." This 
încludes, of course, Goodyear, Kokomo, and Victor tires ; and the ap- 
peal properly brings up the real question in the case. For the sake of 
simplicity we may consider any one of thèse tires — for example, the 
Kokomo. The question presented is this: Are tires made by that 
Company free of the monopoly of the patent, so that they may be 
bought and sold by any one? 

In Kessler v. Eldred, 206 U. S. 285, 27 Sup. Ct. 611, 51 h. Ed. 1065, 
the Suprême Court said : 

"The question hère Is whether, by bringing a suit agalnst one of Kessler's 
customers, Eldred bas vlolated the rlght of Kessler. The effiect which may 
reasonably be anticlpated of harasslng the purchasers of Kessleç's manu- 
factures by claims for damages on account of the use of them would be to 
diminish Kessler's opportunities for sale. No one wlshes'to buy anything, 
if with It he must buy a lawsult. That the effect to be anticlpated was the 
actual effect of the Briltweiser suit is shown by the statement of the façta. 
Kessler's customers ceased to send orders for lighters, and even refused to 
pay for those which had already been delivered. Any action which has such 
results is manifestly in violation of the obligation of Eldred, and the corres- 
ponding right of Kessler, established by the judgment. Leaving entlrely ont 
of view any rights which Kessler's customers hâve or may hâve, it is Kess- 
ler's rlght that those customers should, in respect of the articles before the 
court In the previous judgment, be let alone by Eldred, and it Is Eldred's 
duty to let them alone." 

The right of the Kokomo Company to make and sell tires would 
be practically useless, if the purchaser could neither resell nor use 
them. Tires made by this company must, therefore, be held to be im- 
mune from prosecution, as infringements by the owner of the patent, 
which brought suit against the Kokomo Company in the Seventh cir- 
cuit, or by any one in privity with such owner. If the complainant in 
this suit, Hurd, be in privity with the Rubber Tire Company, which 
as owner brought the suit against the Kokomo Company in that cir- 
cuit, the order now appealed from should be amended by inserting a 
similar provision to that approved in Consolidated Company v. Dia- 
mond Rubber Company, excepting tires made by the Kokomo Com- 
pany from the opération of the injunction. 

The complainant Hurd, however, insists that this should not be 
done. He asserts that he has an equity superior to that of the Ko- 
komo and other.companies. The ground of this contention is that he 
obtained his license from the Rubber Tire Wheel Company, the owner 
of the patent prior to the décisions in the Western circuits which held 
the Kokomo and other tires not to be 'infringements. He was not a 
party to those Western suits, and therefore insists that he cannot be 
bound by thèse décisions, and that in the territory allotted to him no 
infringing tires, Kokomo or other, can be sold. By the grant relied 
upon the Rubber Tire Wheel Company — 

"grants to [Hurd] an exclusive license and shop rlght to put on rubber tires 
accordîng to the improvement and designs of the patent in the foUowing ter- 
ritory and not elsewhere: [Hère foUows list of countles] — with the exclusive 
right to ship and sell the same throughout said territory and not elsewhere. 
The exclusive right aforesaid is subject, however, to the rights of the Hart- 
ford Rubber Works Company under.[a certain contract]. And the said first 
party further agrées that it has not and will not license others to put on rub- 
ber tires In the territory aforesaid; It being expressly understood, however, 
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that the flrst party cannot and does not undertake to prevent Ucensees tin- 
der lieenses heretofore granted and carriage men and wheel manufacturers 
in other states and territory from shippiug vehicles and wheels into sald ter- 
i-itory of the second party with the rutber tires already on the wheels." 

It would appear from this language that Hurd is not an assignée of 
the patent, nor does he hold such an exclusive license as would make 
him the owner of the whole patent. He obtained, however, more 
than a mère shop right, having the exclusive right to make and sell 
(with the exceptions noted) within a limited territory. 

The détermination of the question hère presented must dépend upon 
the construction to be given to the opinion of the Suprême Court in 
Kessler v. Eldred. On the one side, it is contended that the efïect of 
that décision was to give immunity from further annoyance to an al- 
leged infringer, who, when sued by the owner of the patent, had 
finally prevailed; that his position is, for ail time, the same as if he 
had received a nonexclusive license of even date with the patent and 
running for its full term, or as if there was, as to him, no patent in 
existence. On the other side, it is insisted that the décision of the 
Suprême Court is extremely narrow; that it proceeds entirely upon 
the theory of res judicata; that the décision in the Kokomo Case in 
Indiana does not bind Hurd, because he was not a party to it, and was 
not a privy with the complainants there, because he had no mutual 
rights with them in the Grant patent, nor did he hâve any successive 
rights from them in relation to that controversy, his license having 
been granted long before the suit was instituted ; that he is entitled to 
his own day in court, and is entitled to assert the rights secured 
by his own license against any one who infringes within his territory. 

We are much in doubt as to which is the correct interprétation to 
be put upon the opinion in Kessler v. Eldred, and désire the instruc- 
tion of the Suprême Court for the proper décision of this appeal. To 
that end we are prepared to certify the question under section 6 of the 
Court of Appeals act (Act March 3, 1891, c. 517, 26 Stat. 828 [U. S. 
Comp. St. 1901, p. 549]), if the complainant will give a bond in the 
amount of $5,000, conditioned to respond for any damages which 
may resuit from continuance of the injunction pending certifica- 
tion of the question and reply thereto. In that event the parties 
may prépare and submit a proposed form of certificate. 

If, however, complainant is unwilling to give such bond, the tem- 
porary injunction will be vacated, for the reason that the question pre- 
sented is so doubtful that relief of that sort should be granted, if at 
ail, only at final hearing. 



HUKD et al. v. WOODWAED CO. 
(Circuit Court of Appeals, Second Circuit. November 20, 1911.) 

No. 150. 

Appeal from the Circuit Court of the United States for the Northern Dis- 
trict of New York. 

This cause cornes hère upon appeal from an order granting a pi'eliniinary 
injunction against the use of tires embodying the devlee shown in the Grant 
patent for rubber tires. 
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iCEiOfflèldi for appellant 
Wi B. Wttra, for appellees. 

Beïore JJÀpOMBB, "WARD, and NOYES, Circuit Judges. 

PEjR ÇUEIAM. Tte questions ralsefl are the same as those dlscussed lu 
Hurd V, Selm and Another, 191 Fed. 832, opinion in wUiçli is handed down 
heréwith. A like disposition is mafle 6f this case. 



MÏGATT V. M. SCHADFFER-FLAUM CO. 
(Circuit Court of Appeals, Second Circuit November 13, 1911.) 

No. 71. 

1. Patents {§ 828*) — ^Invention— Design fob Lamp Kbflectob. 

Ttie Mygatt design patent. No. 37,983, for a design for a prlsmatic re- 
flector for electric Ughts, Is vbid for lack of Invention, lu vlew of design 
patent No. 37,967 to the same patentée. 

2. Patents (§ 28*) — Invention— Designs. 

ïo sustaln a patent, wlietlier for a mechanlcai construction or a design, 
It must appear that there was an exercise of the Inventive faculties ; and 
a mère change in construction, whlch shows no orlglnallty and adds no 
beauty to existlng structures, Is not sufflclent to sustaln a patent for a 
design. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 33 ; Dec. Dlg. § 
28.*] 

Appeal frorn the Circuit Court of the United States for the 
Southern District of New York. 

Suit in equity by Otis A. Mygatt against the M. Schauflfer- 
Flaum Company for infringement of patents, including design 
patent No. 37,983, for a design for a prismatic reflector, granted 
to complainant May 1, 1906. Decree for complainant as to such 
patent (186 Fed. 343), and défendant appeals. Reversed. 

Dyrenforth, Lee, Chritton & Wiles (F. C. Dyrenforth and Johii 
H. Lee, of counsel, and Leslie R. Palmer, on the brief), for ap- 
pellant. 

Howard Taylor and John G. Jackson, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] The design in question is thus de- 
scribed in the spécification : 

"The reflector Is composed of transparent glass of the form shown. Below 
the top collar the body Is externally covered wlth reflectlng prlsms, as Indi- 
cated in full Unes in Flg. 1. Thèse prlsms show through the glass, as at- 
tempted to be indicated in dotted Unes Flg. 2." 

The claim is for "the ornamental design for prismatic-glass 
reflector, as shown and described." 

On April 24, 1906, a patent for a similar design (No. 37,967) 
was granted to the complainant, the claim of the prior patent 
being for "the ornamental design for a reflector of the form 

•For other cases see same toplc & i numbkb lu Dec. & Am. Digs, 1907 ta date, & Rep'r Indexes 
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shown having external reflécting-prisms, which are visible on fhé 
interior of the reflector, as described." 

The différence between the two reflectors, whether from a mechan- 
ical or artistic point of view, is hardly perceptible to the ordinary 
beholder. The principal différence is that the reflector o£ the earlier 
patent is somewhat narrower at the base, giving a slightly more pro- 
nounced bell-shaped effect than in the patent in suit. 

The prismatic feature is the same in both. 

In view of the f act that a still earlier design patent to the complain- 
ant, dated February 13, 1906 (No. 37,825) describes and illustrâtes 
an "Illuminator" having a bell, apparently identical in shape with the 
bell of the patent in suit, though without the reflecting prisms, it can- 
not be contended that it required an exercise of the inventive fac- 
ulties to make the bell of No. 37,967 slightly more flaring. The two 
designs are so nearly alike that we are unable to discover any patenta- 
ble différence between them. The feature which présents the prin- 
cipal attractiveness, namely, the reflecting prisms, is présent in both 
and we are not convinced that the différence in the flare of the bell 
would alone attract the attention of the purchaser. 

[2] The pleasing impression upon the eye is présent in both and 
is not changed, because the shape of the bell is slightly différent. In 
order to sustain a patent, whether for mechanical construction or for 
design, it must appear that there was an exercise of the inventive 
faculties. 

A mère change in construction which shows no originality and adds 
no beauty to existing structures is not sufficient to sustain a patent 
for a design. If this were otherwise, a mère mechanic by inconse- 
quential changes in a structure which embodies a pleasing design could 
secure a patent for each change which he might make. Without réf- 
érence to the other patents shown in the record, we are satisfied that 
in view of the prior patents to complainant, the patent in suit cannot 
be sustained. 

The decree is reversed. 



EDISON v. AI/LIS-CHALMERS CO. et al. 

(Circuit Court, W. D. New York. Juue 6, 1911.) 

No. 383. 

1. Patents (§ 288*) — Suit fok Infbingement— Jueisdiciton of Défendants. 

Where one of two nonresident défendants, each of whom had an es- 
tablished place of business In the district of suit, had, prier to such suit, 
constructed an infringing machine for the other, and assisted the latter 
. In installing the same for use by a tUrd défendant within the district, 
there was such a completed act of infringement, or threatened infrlnge- 
ment, by each défendant within the district, as to give the court juris- 
dietion. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 460-^66; Dec. 
Dig. § 288.* 

Jurisdiction of fédéral courts in sults relating to patents, see note to 
Bailey v. Mosher, 11 C. C. A. 313,] 

*For other cases eee same topic & § ngmbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ SU*) — Suit tob Infbingement— Issues. 

Complainant lu an Infrlngement suit is not entltled to prove aild re- 
cover for an entirely separate and distinct act of infrlngement commltted 
In another district since commencement of the suit by one of a number 
of défendants sued Jointly. , 

[IM. Note.— For ottier cases, see Patents, Cent. Dlg. §§ 541, 542; Dec. 
Dig. § 311.*] 

3. Patents (§ 328*) — Validity and Infkingement— Rock CKtrsHBR. 

The Edison patents, Nos. 672,619 and 672,617, for a method and appa- 
ratus for breaklng rock by klnetlc energy by means of two massive iron 
rolls having irregular surfaces and slipplng power connection, by whlch 
ttiey are independently rotated toward each other untU ttiey acquire a 
lilgh momentum, tlie cliarges of rock being delivered at Intervais and 
sledged, broken, and crushed by the knobs on the surfaces of the rolls, 
were not anticipated and disclose invention of high order and merlt. 
Suçh patents also hel4. valid against the clalm of prior public use, and 
the method patent and claims i, 2, 3, 4, and 7 of the apparatus patent 
infringed. Olalms 5 and 6 held not Infringed. 

4. Patents (§ 75*) — Peioe Public Use— What Constitutes. 

^n expérimental use of an uncompleted machine, even though third 
persons are permltted to wltness its opération, is not a public use which 
will defeat a patent for the completed invention. 

[Ed, Note.— For other cases, see Patents, Cent. Dlg. §§ 93-97; Dec. 
Dlg. § 75.* 

Priorlty and contlnuance of publie use of invention as affecting pat- 
entabillty, see note to Eastman v. Mayor, etc., of City of New York, 69 
C. C. A. 646.] 

In Equity. Suit by Thomas A. Edison against the Allis-Chalmers 
Company, Empire Limestone Company, and the Casparis Stone Com- 
pany. On final hearing. Decree for complainant. 

Louis Hicks, for complainant. 

Edwards, Sager & Wooster, Thomas F. Sheridan, and George L,. 
Wilkinson, for défendants. 

HAZEL, District Judge. This is a bill in equity based on two 
letters patent granted on April 23, 1901, to Thomas A. Edison, for 
method of breaking rock and for apparatus for breaking rock, num- 
bered respectively, 672,616 and 672,617. The method patent was is- 
sued on application dated July 6, 1897, and the apparatus patent 
on divisional application dated August 9, 1900. The défendants 
are charged in the bill with joint infrlngement of the patents in this 
district. The answers allège in validity of the patents because of prior 
public use and sale more than two years before they were granted 
and want of novelty and noninfringement. At the hearing the ju- 
risdiction of the court was challenged on the grouiid that a completed 
act of infrlngement prior to the commencement of the action was 
not proven. This objection will now bè considered. 

[ 1 ] The Empire Limestone Company is an inhabitant of the West- 
ern district of New York, and the Allis-Chalmers Company and the 
Casparis Stone Company inhabitants of the states of New Jersey and 
Ohio, respectively. It is claimed that the Allis-Chalmers Company 
and the Casparis Stone Company hâve not committed any act of in- 

*For other cases see same toplo & 5 ntimbbh lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fringement hère. Pursuant to the Act of March 3, 1897, c. 395, 29 
Stat. 695 (U. S. Comp. St. 1901, p. 589), a défendant, not an in- 
habitant of the district where a suit is instituted, must affirmatively 
be shown to hâve committed an act of infringement and hâve a regu- 
larly established place of business therein. That the Allis-Chalmers 
Company and the Casparis Stone Company each has an established 
place of business in this jurisdiction is admitted, and the question 
submitted for décision on this phase is whether they hâve manufac- 
tured, used, or sold the infringing machine within this district, or 
entered into contracta for such use, manufacture, or sale. The stip- 
ulations of record relating to this subject fairly show that the in- 
fringing apparatus was completed and installed within this district 
prior to June 18, 1909, and before this action was commenced, and 
that the Allis-Chalmers Company contracted to sell and deliver such 
machine to the Casparis Stone Company within said district, which 
Company had agreed to erect such machinery for the Empire Lime- 
stone Company at Pékin, N. Y. It is proven that the Allis-Chalmers 
Company in the latter part of the year 1908 assisted in the érection 
of the rollers by inspecting and approving the work of installation 
by the Casparis Stone Company. Accordingly, it is fairly shown that 
there was something more than the mère manufacture of the appa- 
ratus by the Allis-Chalmers Company within this district; there was 
a delivery and acceptance and approval of the work of installation 
and sale within the jurisdiction of this court. National Cash Register 
Co. V. American Cash Register Co., 178 Fed. 79-83, 101 C. C. A. 
569. It is claimed as to the Empire Limestone Company that the 
plant was not in actual opération at the time the bill was filed; but 
this, assuming it to be true, is immaterial in view of the fact that 
prior 'thereto said company threatened to inf ringe the patents in suit. 
Chester Forging & E. Co. v. Tindel-Morris Co., 165 Fed. 899, 91 
C. C. A. 577. 

[2] Another question may hère be decided before passing to the 
merits. The complainant gave testimony in rebuttal tending to es- 
tablish that the Allis-Chalmers Company had installed an alleged in- 
fringing apparatus at Détroit, Mich., subséquent to the commence- 
ment of this action, and complainant claims to hâve the right to re- 
cover herein for such infringement. This claim is thought untenable. 
How a separate and wholly independent infringement in another 
district by one of the three défendants who are jointly charged with 
infringement has any relevancy in this action is difficult to under- 
stand, and such testimony, in the absence of controUing authority re- 
quiring its considération, will be disregarded. 

[3] Proceeding to a description of the patents and claims in suit, 
both of which are so closely allied that a considération of one neces- 
sarily includes the other: As indicated by their titles both patents 
relate to crushing or breaking rock and ore, and in its accomplish- 
ment two massive revolving rolls, weighing 167,000 pounds, six feet 
in diameter and iive feet long and secured to à shaft, are used. The 
mandrels are provided with extraordinarily heavy plates, which hâve 
on their outer surfaces large projections or sledging knobs. The 
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rolls are môuflted side by sideon a frame having a gap between 
them. The frame has pulleys attached, around which runs a driving 
belt, so arranged as to cause the rolls to revolve toward each other 
and downward through the gap or space between them. The pul- 
leys are yieldingly connected to the shaft by means of slipping fric- 
tion clutches, so that when the rolls revolve the friction clutches 
yield or slip without greatly lessening their speed. The rolls are 
separately and independently driven; the friction clutches being sep- 
arate and disconnècted to permit the rolls to diminish or accelerate 
their speed independently of one another. Mr. Edison's object was 
to devise a method by which massive rock or boulder when taken 
from its bed could be instantaneously crushed or broken to pièces at 
the least possible expense by the blows of large projections on the 
rollers, and thus to eliminate the hand sledging or blasting of the 
prior art. To accomplish his object it was necessary that the rollers 
correspond in weight and strength to the size of the material to be 
broken up. He believed it possible to use the energy and force gen- 
erated by the inertia of revolving objects. The problem was how to 
apply such energy to assist in the crushing opération. Kinetic energy 
is the term by which such force and power is technically known. The 
skilled engineer knew that a heavy rotating object contained stored 
power and energy component with it, and in the adaptation of such 
force and power for breaking , and crushing large rock it will be 
comprehended that, if such energy could be practically used, an 
achievement of great économie value and benefit in this art would re- 
suit. It was necessary to design and construct machinery and rollers 
of a pecilliar kind, togethef with facilities for placing and using them 
in accordance with the modus operandi specified in the patent in suit. 
The patentée surmounted ail obstacles, and the record shows there 
were many. He was the first to evolve a crusher by which kinetic 
energy became a potential factor in the method of crushing and 
breaking rock by blows from the knobs on the rollers. It scarcely 
can be doubted that his inventions are meritorious and involve in 
their origination and perfection patentable skill of a high order. 
The claims of the method patent read as f ollows : 

"1. The method of breaking rock couslsting in eauslng two Independently- 
driven and disconnècted massive bodles to travel toward each other at a hIgh 
speed, partlally arresting the motion of such bodies by successively and perl- 
odieally introducing charges of rock between them, thereby breaking the rock 
by kinetic energy, and restorlng the speed of such bodles during the Intervais, 
substantially as set f orth. 

"2. The method of breaking rock conslsting In driving a pair of Independ- 
ently-driven and disconnècted massive rolls at a high speed by means of a 
small power capable of running the rolls up to speed when no work is being 
done, partlally arresting the motion of the rolls by successively and periodi- 
cally deliverlng charges of rock to them, thereby breaking the rock by kinetic 
energy and restorlng the speed of the rolls durlng the intervala, substantially 
as set forth." 

The claims of the apparatus patent which are involved, except the 
fif th and sixth, read : 

"1. In apparatus for breaking rock by kinetic energy, the comblnatlon of 
a pair of Independently-driven aud disconnècted massive rolls having rough- 
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ened or Irregwlar surfaces, a power connection dellvering power to both the 
rolls insufflcient to break the rock by the direct application of tlie power, and 
means for periodlcally delivering charges of rock to such rolls at sufficiently 
infrequent intervais to permit the rolls to recover sufflcient speed to effect 
the successively breaking opérations, substantially as set forth. 

"2. In apparatus for breaking rock by kinetlc energy, the combination of 
a pair of Independently-driven and disconnected massive rolls having rough- 
ened or irregular surfaces, a power connection delivei-ing power to botli thé 
rolls insufflcient to start the rolls from a state of rest, and means for period- 
lcally delivering charges of rock to such rolls at sufficiently infrequent in- 
tervais to permit the rolls to recover sufflcient speed to efCect the successive 
breaking opérations, substantially as set forth. 

"3. In apparatus for breaking rock by kinetic energy, the combination of 
a pair of Independently-driven and disconnected massive rolls, knobs of sub- 
stantially uniform height on the rolls for catchlng the rock and subjecting 
it to a rolling action, larger and higher knobs disposed In a longitudinal row 
on one of the rolls for sledglng large pièces of rock and reducing them to a 
size small enough to be subjected to the rolling action, a power connection 
delivering power to both the rolls insufflcient to break the rock by the direct 
application of the power, and means for periodlcally delivering charges of 
rock to such rolls at sufflciently Infrequent intervais to permit the rolls to 
recover sufflcient speed to effect the successive breaking opérations, substan- 
tially as set forth. 

"4. In apparatus for breaking rock by kinetic energy, the combination of 
the two independent massive rolls having roughened or Irregular surfaces, 
and the slipping power connections for both rolls, substantially as set forth." 

"7. In apparatus for breaking rock by kinetic energy, the combination, 
with independent massive rolls having roughened or irregular surfaces, of 
slipping power connections, and means for periodlcally delivering rock to the 
rolls, substantially as set forth." 

Claim 1 of the method patent is for a combination and describes 
the opération. Claim 2 is not substantially différent, but has included 
the feature of periodical delivery of rock to the rolls. Claim 2 of the 
apparatus patent is similar to claim 1, except that in its combination 
of éléments is included "a power connection delivering power to both 
the rolls insufflcient to start the rolls from a state of rest," while in 
claim 1 "the power connection delivering power to the rolls is in- 
sufflcient to break the rock by the direct application of the power." 
Claim 3 includes the higher knobs to break the rock to be subjected 
to the rolling action. Claims 4 and 7 are broadly for the combi- 
nation of two independent massive rolls with irregular surfaces, and 
the slipping power connections for both rolls. Claims 5 and 6 in- 
clude the élément of friction clutches. 

A number of patents for crushers having rollers are claimed by 
défendants to anticipate and limit the claims in controversy ; but such 
patents are inapplicable. To bring together and adapt in dimensions 
iron rollers of such large proportions inclosed in a frame and pro- 
viding means for periodically storing kinetic energy and periodically 
expending it as described in the spécifications was invention of the 
highest merit. It was not a question simply of changing the pro- 
portions, size, or shape of the rolls. New and novel additions in 
crushing apparatus were made. The prior crushing or pressing rolls 
contained no helpf ul suggestions to the patentée as to the manner 
of using kinetic energy to instantaneously fracture heavy rock. Al- 
though the prior art shows crushing rolls with irregular surfaces as 
evidenced by the patents to Umholtz, Nos. 48/224 and 27,581, for 
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coal breaker, yet such rolls are geared together and were not driven 
by a belt in opposite directions. They were incapable of delivering 
blows to powerful rock masses. Indeed, there is a total absence in 
■ the prior art of the use of kinetic energy to secure the hammering 
action necessary to break such heavy material as contemplated by 
Edison's inventions. A few of the more pertinent of the prior struc- 
tures are hère specialized. In the Adams patent, No. 24,783, for 
breaking stone, the rolls, which are provided with teeth, were geared 
together, and there is no suggestion in the patent that kinetic energy 
was any factor in breaking the material. The British patent to 
Stowe, No. 9,148, discloses a crushing machine with projections on 
the rollers, and it has a fly wheel which défendants claim was a réc- 
ognition of the desirability of crushing the material by kinetic energy ; 
but I think that such engrgy was simply used to secure an even move- 
ment of the rolls. Moreover, Edison's f eature of driving the rolls 
by belting is lacking, and the certitude that it was incapable of 
fracturing heavy rock is clearly apparent. In the Cornish rolls, which 
hâve irregular surfaces, the rolls were geared together and were not 
independently driven and disconnected. To this class of crushers 
belong the patents to Babbitt, Stutz, and Culver — patents in which 
the rolls were not designed to operate on the mass at intervais — and 
those having projections or teeth on the rolls pressed or ground 
the material, instead of breaking it by hammering. Nor was the 
speed of any such rolls accelerated by kinetic energy. 

In rolls of the size and weight of complainant's it was essential that 
they be driven independently by belting so as to secure both co- 
opérative and varying movements. Indeed, the essence of the inven- 
tion resided in such changes over the prior art. For, as indicated by 
the évidence, to hâve geared the rolls would, because of the great 
weight and strain, hâve broken the gear teeth. In the Wall rolls, 
upon which the défendants lay emphasis, the rolls, it is true, were 
large, but they formed to operate as spiral gears, and were driven 
by gears ; the method of crushing being in the nature of direct ap- 
plication of the power, with the resuit that only small rock or stone 
could be crushed or pulverized. Such rolls did not operate by kinetic 
energy. They were absolutely unable to crush large rock or boulder, 
and after repeated trials were abandoned. In the prior art there is not 
disclosed any methgd or apparatus for breaking rock by the médium 
of crushing rolls which are provided with knobs or projections and 
are driven by belting. They were provided, in most instances, with 
teeth or projections on the rolls which were geared together, and their 
function was to compress, pinch, or pick the material to separate the 
particles. The driving agent, apparently, performed the work of 
crushing the material, while in the patents under considération there 
is a distinct departure; the material being wholly crushed or broken 
by the energy of the knobs on the rolls. Although some of the sep- 
arate éléments of the claims in controversy were old and are found 
in the prior apparatuses, yet such old éléments had never before been 
assembled or combined to use power stored in the rolls to break or 
crush rock, nor prior to the inventions in suit had such rock been 
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broken or crushed by hammer blows from projections on the rolls 
driven by belt and rotating in opposite directions. Moreover, the 
patentée was the first to use a small driving power to both rolls for 
the purpose of starting the rolls in their révolutions from a state of 
rest. It is not enough to sélect separate éléments from différent de- 
vices and then without making any patentable' change or improve- 
ment insist, as do the défendants, that the patented structure might 
hâve been similarly constructed. ' Diamond Match Co. v. Schenck 
(C. C.) 71 Fed. 521, affirmed 17 Fed. 208, 23 C. C. A. 122; Gen- 
eral Electric Co. v. Wise (C. C.) 119 Fed. 922. The claims are en- 
titled to such a fair construction as vi^ill préserve to the inventor the 
fruits of his discovery. 

[4] There was much testimony pro and con in relation to the 
défense of prior public use and sale more than two years before July 
16, 1897, the date of the original application. The défendants con- 
tend: First, that the method patent was on sale and in pubHc use 
within the two-year period; second, that the apparatus patent was 
on sale and in public use more than two years before the filing of said 
original application ; and, third, that the apparatus patent was in suc- 
cessful opération in the year 1897. In view of the action of the 
Patent Office requiring a division of the original application for pat- 
ent which included claims for process and structure, the filing date 
of the apparatus patent must be antedated as of July 16, 1897, the 
date of the original application. By the file wrapper and contents it 
appears that on May 3, 1900 — a division was required subsequently on 
August 1, 1900 — the inventor, in obédience to such requirement, filed 
a divisional application for the apparatus patent. Défendant con- 
tends that the divisional appHcation contains subject-matter not dis- 
closed in the original application, and therefore the former cannot 
be antedated. The descriptive matter, however, in the application 
upon which the patent was granted, is substantially the same as that 
contained in the earlier. True, a change was made in the description, 
but such change in my opinion is not of material importance. We 
may therefore briefly examine the évidence regarding prior use and 
sale within two years before the original application was fîled. 

The construction of the crushing plant at Edison, N. J., was begun 
in the year 1893. Expérimental rolls were constructed. There were 
many difficulties to overcome, viz. : The rolls in opération reduced 
their speed so'much that they became stalled, and the belt stretched 
or slipped, making it impossible to crush the rock. The rolls also 
failed to store the required kinetic energy to break the material and 
failed to continue the rotation. After fréquent expérimental tests 
in 1898, which were without the desired success, the plant closed. 
Several periodicals or magazines hâve been introduced in évidence to 
corroborate the claim of the défendants that the rollers were suc- 
cessfully operated in 1894 and 1895 ; but such publications hâve not 
convinced me that at this time the patents were completed or beyond 
the expérimental stage. The work at the plant was resumed, and 
experimenting, constructing, and making improvements on the rolls 
continued until early in 1897, when the patentee's conceptions were 
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completed. Theidefèndants assert that not only were the giant crush- 
ers practicable before July, 1895, but nonemployés were permitted to 
witness the crushing opération. The permission given by Mr. Edison, 
however, to various persons to inspect or examine the machine if it 
was not then completed, will not establish a public use of the in- 
vention. Werckmeister v. American Co., 134 Fed. 321, 69 C. C. A. 
553, 68 L. R. A. 591. 

The Refendants further claim that a commercial machine such as 
the spécifications describe was sold, prior to 1895, to the New Jersey 
Zinc Company. The record shows that Mr. Edison had given a 
licerise to such company to use a crusher — not the completed inven- 
tion in suit — and any patentable improvements that might svibsequently 
be madçv Indeed, it is satisfactorily shown that the giant roUs em- 
bodying the inventions in suit were not used commercially until after 
the original application for patent was filed, and that prior thereto 
the inventions were under the exclusive control of Mr. Edison. My 
conclusion on this phase of the controversy is that the défendants 
hâve not proven use or sale within the statutory period beyond rea- 
sonab^e doubt. In its most favorable aspect the testimony merely 
shpw3 an expérimental use of an incompleted machine, and such use, 
it ha^ been frequently held, is not a public use. Elizabeth v. Pave- 
ment Ce, 97 U. S. 126, 24 L. Ed. 1000; American & English Ency. 
of Law, (2d Ed.) vol. 22, p. 338. 

Cortyng now to the important question of inf ringement : The de- 
fendants, to differentiate its rollers and method of opération from 
eomplainants, contend that the rolls installed at Pékin, N. Y., are 
rotated by a common driving belt which engages the pulleys which 
are fixed rigidly by the roll shafts; that no friction clutches are 
interposed between the pulleys and the roll shafts as in complain- 
ant's structure ; that the power is directly applied to the rolls from 
the driving belt, and the rolls are not driven independently, nor are 
they disconnected, but, oii the contrary, they are dépendent and con- 
nected upon and to a belt which engages the shaft. 
! The expert witnesses are not in accord on various propositions re- 
iating to the similarity of the défendants' crusher to that of the com- 
plfiinant or on the means adopted by the défendants to perform their 
work. By the testimony of complainant's witnesses Newhouse and 
y,an Zendt, who inspected défendants' rolls, it appears that they are 
àppfoximately the same weight and size as those cff complainant. 
They are similarly mounted in a frame, and the two pulleys which 
are positioned side by side drive the belts by means of a driving belt 
\vllich runs from a pulley upon a countershaft over a belt-tightening 
pulley, and the roll pulley, and to quote from the testimony : 

: "Furthest away from the Une shaft, coming in contact wlth thls pulley 
on the lower side passing partly around this pulley, then. partly around the 
other pulley (U3) and hack to the countershaft (t) in such a way that the 
samë belt drives both rolls in the proper direction, that Isi toward each other 
from the top; each pulley Is rigidly keyed to its roll shaft" 

Such method of using the driving belt to rôtate the rolls is practi- 
cally the same as that of complainant. In place of the friction clutch 
between the pulleys and the roll shafts specified in claims 5 and 6 of 
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the apparatus patent, the défendants seem to rely on the cystomary 
creeping of the belt to slightly reduce the speed of the rolls, and not 
by any sHpping connection or clutch arrangement. The évidence, how- 
ever, is open to the inference that the driving belt naturally slips upon 
the roll surfaces as the ro'lls reduce their speed. I am not unmindf ul 
of the testimony of the défendants' superintendent, Peterson, who 
positively testified that at no time had he observed any tendency of 
the belt to slip on the roll pulleys ; but, nevertheless, I am satisfied that 
there was a slipping, as distinguished from what is technically known 
as creeping, and, moreover, that such slipping was induced by the 
manner in which the rolls were operated. The spécification of the 
method patent substantially states that, after the rolls acquire their 
full speed, the rock is periodically dumped on the rolls, and the con- 
séquent effect thereof is to partially arrest the motion of the rolls, etc. 
In the defendant's method the material is likewise periodically dumped 
on the rolls, with the resuit that their speed is reduced and the driving 
belts are caused to slip at some point on the shaft. Claims 4 and 7 
are not limited to the friction clutches (complainant's preferred meth- 
od of reducing the speed) as the means by which the speed of the 
rolls is controlled or reduced. 

I am also of the opinion that the défendants' rolls are "independent- 
ly driven and disconnected," and therefore infringe the method patent 
and the broad claims 1, 2, and 3 of the apparatus patent. The phrase 
"independently driven and disconnected" relates to the construction 
and method of driving the rolls, and was obviously used in the Patent 
Office to dififerentiate rolls driven by belting and such as are geared 
together. In providing a drive by belting, the patentée secured a dis- 
connection of the rolls and independent rotation, which were essen- 
tial features of his patents, and by which the kinetic energy was ren- 
dered capable of being used. Giving said claims such a construction 
without limiting them to a friction clutch connection, the défendants' 
rolls must be deemed to operate within their scope, as each is driven 
by its own pulley, which bears independently of the other on the driv- 
ing belt, thus receiving its momentum directly from its pulley. The 
patentée has the undoubted right to every use to which his origina- 
tion can be applied and to every way in which it can be used to carry 
out its f unction, and, having correctly described his . invention, it makes 
no difiference that he did not claim such uses. National Co. v. Inter- 
changeable Co., 106 Fed. 693-709, 45 C. C. A. 544. 

To summarize, the défendants' rolls in opération are substantiallj' 
the same as those of complainant, having a like capacity for crushing 
rock. They use the kinetic energy to break the material periodically 
dumped upon the rolls, and in their opération perform the functions 
of the patents in suit and achieve the same resuit. The method pat- 
ent describes the mode of treatment of the rock by which it may be 
shattered and the séries of steps to be taken in the transforming pro- 
cess. 

The combination of éléments by which the splendid results of break- 
ing rock by blows due to the use of kinetic energy were attained Un- 
doubtedly involves the exercise of invention as distinguished from 
mechanical skill. The prior art neither suggested the patentee's meth- 



846 191 FEDERAL KBPOETBB 

od nor the appâratus by which the work could be donc A fair pre- 
potidéi'ançe of the évidence shows that the défendants hâve appropri- 
ated the inventions and inf ringed the claims of the method patent, and 
daims 1, 2, 3, 4, and 7 of the apparatus patent; claims 5 and 6 of 
the latter are not infringed. 

Accordingly, the complainant may hâve a decree for injunction and 
accounting, with costs. 



UNITED STATES LIGHT & HEATING CO. v, SAFBTÏ CAE HEATING 

& LIGHTING 00. 

(Circuit Court, N. D. Illinois, E. D. October 20, 1911.) 

No. 29,550. 

Patents (§ 328*) — Vaxiditt and Infbingement— Bbtjsh Mkchanism roB Dt- 

HAMOS. 

Tbe Bliss patent, No. 707,754, for brush mechanism for dynamos, ea- 
pecially applicable to dynamos used for the electrlç Ughting of rallway 
trains and designed to provide automatically for the constant polarlty of 
a dynamo notwithstanding reversai of direction of rotation, covers a 
combination of éléments none of which were new, but shows improve- 
ments which constitute a substantial advancement on the prlor art and 
irivolve patentable invention, although limlted to the partlcular device 
shown. As so construed and llmited, held not Infringed. 

In Equity. Suit by the United States Light & Heating Company, 
appearing as successor to the Bliss Electric Car Lighting Company, 
against the Safety Car Heating & Lighting Company. On final hear- 
ing. Decree for défendant. 

Edwin B. H. Tower, Jr. (Jones, Addington, Ames & Seibold, of 
counsel), for complainant. 

Duell, Warfield & Duell (Robert D. Kellogg, of counsel), for de- 
fendant. 

KOHLSAAT, Circuit Judge. Défendant îs charged with în- 
fringement of patent No. 707,754, granted to W. L. Bliss August 26, 
1902, for brush mechanism for dynamos. Claim 6 only is involved. 
It reads as foUows: 

"6. Brush mechanism for dynamos comprising a rotary ring, a stationary 
ring, a racet^ay Intermediate of the two rings, bearing-balls located in said 
raceway and serving to hold the rings in rotatable relation with eaeh other, 
brush-holders carried by the rotary ring and means for limitlng the rotary 
movement of the sald rotary ring, substantially as set forth." 

According to défendant, this claim covers a rotary ring, a station- 
ary ring, a raceway intermediate the two rings, aJl without quali- 
fications or limitations, bearing-balls located in the raceway, func- 
tioned to hold the rings in rotatable relation with each other, brush- 
holders to be carried by the rotary ring, and means for limiting the 
rotary movement of the rotary ring. 

The patent, line 8, p. 1^ reads : 

"My invention relates to brush mechanism for dynamos, with the object 
in View of provlding automatically for the constant polarlty of a dynamo in 

«For other cases see same tapie & i uumsbb lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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whlchever direction it may rotate and notwlthstanding changes or reversai 
of the direction of the rotation." 

The patent has 12 daims, of which claim 6 may be termed the 
broadest. The device "is especially applicable to dynamos deriving 
motion from running gear of railway vehicles for the purpose of 
charging storage batteries or furnishing a direct electrical current 
for the illumination of such vehicles." The dynamo comprises the 
casing, the armature structure, including associated armature, shaft, 
and commutator and brush mechanism. Complainant's counsel claim 
a brush construction which constitutes a unitary and easily removable 
device. By the removal of the plate i in the casing, the brush-car- 
rier may be inserted and removed. By means of a removable plate in 
the bottom of the casing, the brushes may be manipulated and the 
armature blocked in position when désirable in order to remove the 
hub formed in the casing from the axle pressure. "The brush-car- 
rier," according to the spécification (page 1, line 59) — 

"consists of an annular rotatable inner ring ;, upon which are secured and 
properly insulated therefrom the brush-holders k. The Inuer ring / has a 
seniicircular groove or bail-race l formed In Its periphery. The inner 
ring j Is mounted within an outer or stationary ring m, having on its inner 
wall a semiclrcular groove or bail-race. The outer ring m may be held se- 
eurely in position within the front opening in the casing a baek of the cover 
6 by permitting the outer portion of its inner face to rest against an annular 
flange n, formed around the margln of the opening In the casing, and its 
outer face engaged by an annular flange o, extendlng from the inner face of 
the cover b. The pressure of the cover on the outer ring may be suflaclent 
to hold it in place, or It may be secured by means of one or more screws p, 
extendlng through Its margln Into the flange n of the casing." 

According to complainant, the primary function of the balls in the 
raceway is to lock the two rings in position, although the usual bene- 
fits of a ball-bearing are incidentally secured. 

With regard to the stop mechanism, it is stated in the spécifica- 
tion (page 2, line 20) that: 

"The reclproeating rotary movement of the Inner ring }, carrylng the brush- 
es, is limlted by means of a stop-pin «, having a screw-threaded engagement 
with the cover & and extendlng Inwardly within a curved slot v, formed in 
the ring j. The length of the slot W is such as to permit the ring / to rock 
the required distance to shift the brushes and give the necessary lead, and 
in the présent instance, where the machine is a four-pole machine, this 
distance Is eqnal to or a llttle more than a quadrant." 

When the armature is reversed, the rotary ring, carrying the 
brushes, through frictional contact of the bushes with the commuta- 
tor, will be moved therewith, until intercepted by the stop-pin. This 
rotary movement of the brushes will cause them to exchange posi- 
tion with relation to the commutator, causing the polarity of the 
brushes to remain constant. 

The reversai of the direction of the current results, in the main, 
from change in the running direction of the car, from whose axle 
the dynamo is driven. Such reversai in the running direction of the 
car causes a reversai of the dynamo armature, and, necessarily, a re- 
versai of the direction of the current, unless prevented. If a re- 
versai of direction in rotation is accompanied by a proper reversai 
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of the brush position, the two reversais, says compîaînant's expert, 
Miller, "will, so to speak, counteract each other, so that the current 
vvill flow from the dynanao in the same direction as before." The 
proper position îor the brushes in a dynamo running in one direction 
is somewhat off of the theoretical axis of commutation; the neutral 
points being shifted slightly in the direction of rotation. The angle 
between the two points is termed the angle of lead. In making al- 
lowance for this angle of lead, it is necessary that the brushes be 
swung around the commutator a sufficient distance to make the sub- 
stitution of position of brushes plus the angle of lead. In a four- 
pole device, this would be 90 ° plus a small angle. This idea is, of 
course, not new with complainant. Défendant dénies the validity of 
the patent in suit, and in support of its contention cites Bliss' prior 
patent, No. 525,836, granted September 11, 1894, for a self-adjusting 
brush for dynamo-electric machines; Crompton & Swinburne patent, 
No. 5,168, of 1886, for improvements connected with the electric 
fighting of trains; Bail patent, No. 675, of 1891, for a new and im- 
proved regulator for electric generators and motors; Lake patent, 
No. 11,133, of 1891, for improvements relating to dynamo-electric 
machines and ekctriç motors and to apparatus connected therewith; 
Bail patent, No. 444,487, dated January 13, 1891, for regulator for 
dynamo-electric machines; Wheeler patent, No. 575,918, of June 26, 
1897, for brush-carrier for dynamo-electric machines ; Vicarino pat- 
«^nt. No. 662,580, of Noveqiber 27, 1900, for apparatus for electrically 
lighting ràilway carriages, etc.;i Pihlfeldt patent. No. 327,408, of 
September 29, 1885, for ball^bearing for vélocipèdes; and Herman 
patent. No. 426,271, of April 22, 1890, for fifth-wheel. 

Thè earlier BHss patent. No. 525,836, bas the brush-çarrier, commu- 
tator, ând stop mechanism, ârranged so as to reverse the position of 
the brushes. The brush-carrier is in the form of a crossbar, having 
an opéning at its center to reCeîve a hub or sleeve which supports the 
axle of the generator. This sleeve is stationary. There is no roller- 
bearing:, between the crossbar àhd the sleeve. The two rings — 
the oriè stationary and the other rotatable — of the patent in suit, 
it is claimed,: serve the same pùrpose as the inner surface of the cross- 
bar opening and the exterior periphery of the sleeve-bearing. Com- 
plainant concèdes that the latter, patent involves the principle of the 
former, but insists that it constitutes an improvement thereof, so as to 
secure syperior as well as new results. Thèse latter consist in part 
in the facility aflforded for removing the brush-carrying ring with 
brùsh-holders attached, and for providing ready access to the brushes ; 
this being désirable in cases where the casing is secured beneath the 
flobrof a car'Or other vehicle. The new features, as compared -with 
the device of the earlier patent, seem to consist of the casing with 
its ¥emo>able. ï>lates, the substitution of a rotatable brush-carrier 
ring in lieu of à rotatable brush-carrying arm, a nonrotatable outer 
ring, co-operating with the inner rotatable ring instead of the axle- 
bearing sleeve or hub; the latter having been transferred to the cas- 
ing, and being no part of the brush device, and ball-bearing and lock- 
ing- bt^ween the riïigs secured through the racewaîyj constrUcted by 
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grcxjving the inner face of the outer nonrotatable ring and the pe- 
riphery of the inner rotatable ring. 

Complainant insists that the use of the raceway and balls for lock- 
ing the two rings together is new in the dynamo art. There is also 
the alleged novel adjustments of the parts, which constitute a unitary 
brush mechanism without which the openings in the casing would 
be of little value. 

None of the éléments are in themselves new, though complainant 
insists that the locking feature of the raceway and balls is not shown 
to hâve been specifically claimed in the prior art. Roller bearings are 
shown in the R. E. Bail British patent. No. 675, of 1891, as an anti- 
friction device between two rings, one rotatable and one stationary, 
and "serving to hold the rings in rotatable relation with each other." 

In the British patent to Lake, No. 11,133 of 1891, is shown a brush- 
holder which includes in its éléments a support mounted upon anti- 
friction rollers, which travel in a cylindrical groove, forming the 
bearing between the arm and the journal. 

Roller bearings between brush-carrying rings and a stationary 
frame are shown in Wheeler patent. No. 575,918, of 1897, and in 
other patents above enumerated. 

A fair construction of the two Bail patents, the Herman patent, 
No. 426,271, of 1890, the Pihlfeldt patent, No. 327,408, pertaining 
to vélocipèdes, the Lake British patent of 1891, Wheeler patent, No. 
575,918, of 1897, relating to a brush-holding device, makes it plain 
that there is little novelty in the locking or guiding feature of the 
raceway and balls as an independent élément. Nor is there novelty 
in the large rotatable ring, if that may be said to be a feature of 
claim 6. It is found in the Wheeler patent. No. 575,918, above cited. 
The means of the Bliss patent for gaining access to the brush mechan- 
ism is one not involving in itself any invention. So, as above stated, 
the novelty must be found, if it exista, in the combination of old 
éléments. This may not be deduced f rom a more convenient arrange- 
ment than that of the prior art, but in a new resuit — the outcome of 
a new conception as applied to the brush mechanism art. 

To cease to use the bearing-sleeve as an élément of the brush-carrier 
necessitated the addition of a new brush-carrier bearing — an addi- 
tional élément. Were the nonrotatable sleeve or hub of the prior 
Bliss patent enlarged to the dimensions assumed to called for by the 
patent in suit, thereby necessitating a large rotatable ring to co-operate 
with it, that would scarcely be ground upon which to predicate in- 
vention. Nor would the interposition of an anti-friction device tend 
to create patentable novelty. The substitution of two bearings for 
one would, of itself, not amount to invention. In the patent in suit, 
the inner ring is rotatable. In the prior Bliss patent, it is the outer 
ring which rotâtes. That modification is not patentable. The claim 
iii suit inakes no mention of the relative location of the two rings 
with regard to which is rotary and which stationary. Nor does it 
call for' rings of any particular size. While this is true, yet there is 
shown sûbstantial advancement upon the prior art in the arrange- 
ment of the parts, largely due to mechanical skill, but possessing a 
191 F.— 54 
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degree of novelty, which, in an art no subtle as that hère involved, 
should be recognized as patentable, but so limited as to protect only 
the particular device of the patent. With this qualification, the claim 
sued on is held to be valid. 

Defendant's brush-holder is carried by a rotary yoke mounted 
upon a bearing formed integrally on the main end-bearing casting. 
This, défendant insists, is exactly like the bearing which complain- 
ant's expert Miller depicts in the drawing, "Miller sketch of brush- 
shifting mechanism of the prior art." It cannot be removed as a 
unit. The whole end plate must first be removed. This carries the 
brush carrier, which must therefore not be a part of a unitary body. 
In .defendant's device the brush mechanism is not removed func- 
tionally from the sleeve or hub which carries the generator axle, and 
is not independent thereof. Defendant's structure seems to resemble 
somewhat the devices of the Bail and Lake patents in the matter of 
bearings. This feature alone would relieve it from a charge of in- 
fringement of the claim in suit as above limited. There are other 
différences, such as the absence of a removable bottom plate and stop. 

The complainant fails to show infringement. The bill is therefore 
dismissed for want of equity. 



UNITED STATES LIGHT & HBAÏING CO. v. SAFETT CAR HEATING & 

LIGHTING CO. 

(Circuit Court, N. D. lUinols, E. D. Oetober 20, 1911.) 

No. 29,529. 

1. Patents (§ 328*) — Validity and Infbingement— Self-Adjustinq Beush 

FOR Dtnamo-Électeic Machines. 

The Bliss patent, No. 525,836, for a self-adjusting brush for dynamo- 
electrlc machines, dealgned for use chlefly In the electrlc llghtlng of rall- 
way trains to provide automatloally for constant polarlty, notwlthstand- 
Ing reversai of direction of rotation, whlle not for, a baslc Invention, and 
vFhlle the éléments were old, covers a new and practically useful com- 
hlnatlon and discloses Invention; also held Infrlnged. 

2. WoBDS AND Phbàses— "Pivot" — "Pivotal Stjppoet." 

The gênerai meaning of the term "pivot" is such as to Imply a flxed 
shaft or hub, and no one would understand a pivotal support to be other 
than a rlgid, nonrotatlng shaft support. 

In Equity. Suit by the United States Light & Heating Company, 
appearing as successor to the Bliss Electric Car Lighting Company, 
against the Safety Car Heating & Lighting Company. On final bear- 
ing. Decree for complainant. 

Edwin B. H. Tower, Jr., and Jones, Addington, Ames & Seibold, 
for complainant. 
Duell, Warfield & Duell and Robert D. Kellogg, for défendant. 

KOHLSAAT, Circuit Judge. [1] Défendant is charged herein 
with infringement of patent No. 525,836, granted to William L. Bliss 

'For oiher cases sèe same topic & S nuiubeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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September 11, 1894, for self-adjusting brush for dynamo-electric ma- 
chines. The one daim of the patent reads as follows, viz. : 

'■In a dynamo the combination with the commutator, the brushes and the 
brush-carrier, of a pivotai support upon which the brush-carrier Is fltted to 
rotate freely in either direction, and a flxed stop agalnst whlch the brush- 
carrier rotated by the friction of the commutator on the brushes is posltlvely 
arrested in either direction to stop the brushes in positions the reverse of 
that whleh they occupy when thelr carrier is arrested in the opposite direc- 
tion, substantially as and for the purpose hereln set forth." 

The Spécification sets out that the object of the invention is to pro- 
vide automatically for constant polarity in a dynamo, notwithstanding 
reversai of direction of rotation. The device may apply to any use of 
the dynamo, but is mainly applicable to dynamos actuated by the run- 
ning gear-of railway vehicles for the purpose of charging storage bat- 
teries for Hghting. 

The device is intended to automatically shift the brushes so that 
their polarity will correspond with the reversai of the rotation of the 
commutator and thereby remain constant. 

The claim calls for a pivotai support for the brush-carrier. The 
spécification (line 59, p. 1) provides for "a fixed hub or pivotai sup- 
port c which surrounds the shaft A." This shaft "A" is the armature 
shaft or axle. The brush-carrier is mounted rotatably upon this shaft. 

[2] Considérable stress is placed by défendant upon the fact that 
the claim does not call for a fixed support. The language used is "a 
pivotai support." The gênerai meaning, however, of the term "pivot," 
is such as to imply a fixed shaft or hub. No one versed in the art 
would understand a pivotai support to be other than a rigid, nonro- 
tating shaft support. Clearly, there can be no straining of the rules 
which govern the extent to which claims may be read in the light of 
the spécification, in giving to the term "pivotai support" the fair and 
plain définition found in everyday use of the term. This fixed pivotai 
support and the fixed stop against which the brush-carrier is arrested 
in either direction and their adjustment to the commutator, brushes, 
and brush-carrier, constitute the novelty claimed. The friction of the 
brushes on the commutator is required to be greater than the friction 
of the brush-carrier upon its fixed support, so that, whenever the di- 
rection of rotation of the armature shaft and commutator is changed, 
the friction of the brushes upon the commutator will be such as to 
overcome the friction between the brush-carrier and its support, and 
force the carrier to turn with the commutator until arrested by the 
stops. The arrangement of the stop or stops with relation to the 
brush-carrier is such that the reversai of the current which naturally 
would resuit from the change of direction of rotation of the dynamo 
and the reversai which would otherwise hâve resulted from the change 
of position of the brushes neutralize each other and préserve the po- 
larity of the current. The location of the stops, also, is so adapted 
as to permit the brush-carrier to rotate far enough to provide for an 
angle of lead for the brushes in either direction away from the neu- 
tral point. 

It is a matter of no importance whether there be one or two stops, 
nor where they are located. 
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If it be true that Blîss was the first to accomplish the resuit daimed 
in the patent, and the claim be justified hy the satisfactory working of 
the deyicç, then Bliss has made an invention, and a broad one. The 
prior artji however, is by no means barren of devices very suggestive 
of the Bliss conception. A number of prior patents are cited by de- 
fendant, two of which, Cromptoh & Swinburne British patent, No. 
5,168, of 1886, and the Houghton & White patent, No. 492,291, 
granted February 21, 1893, are mainly relied on. Thé former was 
granted for "improvements connected with electric lighting of trains" ; 
the latter for improvements in commutating apparatus for dynamo- 
elëctric machines. Beginnin^ at Une 33 of the spécification, it is said : 

"The dynamo is driven In the lisual way, so tiat, when the train stops or 
reverses, the dynamo ûoes so too. In thls case the brushes must be shlfted 
on reversaU To effect this the brush-carrier or crossbar Is mounted on the 
axle so as to turn with it, but is held by adjustable stops, so that, if the 
machine goes one way, the brushes go round until the stop holds them In the 
rlght position for that direction of rotation, and. If the train goes the other 
way, the brushes are carrled about half a révolution untll they come to the 
other stop. Tangent brushes, or brushes that will allow the commutator to 
run elther way under them, are used In carrying out the Invention." 

Claim 3 of that patent rCads : 

"3. In the electric lighting of trains the employment of a dynamo-electrlc 
machine having Its brushes or coUectors mounted on a suitable brush-holder 
whlch can move so as to set the brushes correctly to position for elther di- 
rection of rotation of the armature." 

It will be observed that the brush-carrier is mounted upon the axle 
or shaft of the armature. This, Swinburne, the inventer, who has 
no further interest in bis invention, says was deemed necessary by 
him in order that the brushes should be actuated by the friction of 
both the axle-bearing and that of the brushes upon the commutator. 
Bliss makes the friction between the brushes and the commutator to 
be 30 great as to overcome the friction of the bearing. Défendant 
contends that the use of the armature shaft for a bearing cornes with- 
in the term "pivotai support." As commonly understood, such is not 
the case. As above stated, a "pivotai support" is a nonrotatable shaft. 
Références to fixed stars and vehicles at rest are not deemed of 
weight. In view of the fact that allowance for the angle of lead must 
be assumed for the purposes of this suit to bave been a well-known 
requisite in the field of armature rotation at the time the Crompton 
& Swinburne patent was granted, it seems clear that the necessity for 
its use wa.s assumed in the spécification of that patent in the language 
there used, viz,, "the right position," and in claim 3 thereof, "a suit- 
able brush-holde;r which can move so as to set the brushes correctly to 
position for either direction of rotation of the armature." Indeed, if 
it be a fact in the electrical art that allowance must be rnade for the an- 
gle of lead, in such cases, then provision for it must be understood in 
every such case without spécial référence to it. True, it appears that 
the Crompton & Swinburne patent was never manufactured, so there 
is no évidence that it was a working device. For some reason the 
évidence upon^hat point was not produced by défendant. The pat- 
entée, Swinburne, seems to hâve doubts about the operatiyeness of his 
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conception. Whether this be correct or not, there seems to be no good 
reason why the patent with its current notices wpuld not be available 
as a publication to the extent of its disclosures. ït certainly deals with 
the gênerai principles involved in the patent in suit and removes the 
latter from the field of basic inventions. 

Swinburne says it was the practice of Crompton's to mount the 
brush arm upon the end of the bearings, but that he deliberately shift- 
ed it to the axle because he needed the friction thus attained. "I fore- 
saw," he says, "that the friction of the brushes, that is to say, of such 
brushes as were in use then, could not be depended on to move the 
rocker." It appears that carbon brushes were not known in 1886. 
Swinburne says thèse would supply more frictional force, but would 
not hâve been available for his device because of wear (thereby ne- 
cessitating the use of spring-pressed shoes or some similar crowding 
device) and for other reasons. From his testimony it appears that 
even carbon brushes of the présent date cannot be relied on alone in 
train lighting. He says the production of a successful device from 
his disclosures would hâve involved many changes and probably fur- 
ther invention. This witness further says Bliss "shows what appear 
to be carbon brushes of an early form, mounted in holders which, ac- 
cording to the constructions then common, would hâve springs press- 
ing the brushes fairly hard down radially onto the commutator." 
Bliss' commutator is large, while his bearing pivot is small. This 
gives him larger brush and less bearing friction. 

Axle friction, at the présent date, is made available through several 
intermediate inventions. Heretofore, it has not been deemed prac- 
ticable through its tendency to cause the brushes to wear loose, there- 
by producing an unreliable friction for shifting purposes. In the 
absence of such wear, it does not appear but that it would be avail- 
able. Theoretically, the Swinburne device seems to hâve embraced 
substantially the conception of Bliss, lacking just enough of the prac- 
tical éléments to debar- it from becoming a commercial success. Axle 
friction was experimented with in the Preston & Gill patent, No. 
602,182, and in the Richards patent. No. 647,155, and in several other 
patents, and in a method known as the Stone system, and by the Gould 
Coupler Company, in ail thèse cases unsuccessfully, except as as- 
sisted by other separate devices. It must not be overlooked, how- 
ever, that Bliss purposely chose axle friction, being at the time famil- 
iar with the mounting of the brush arm upon the end of the bearing. 
From the file wrapper and contents of the patent in suit, it appears 
that the application as first made was rejected on the Houghton & 
White patent, No. 492,291, granted as above set out in 1893 for brushes 
and holders. Bliss thereupon canceled his claim and presented the 
claim in suit. The cited patent shows a brush-carrier mounted upon 
a fixed support, and shifted in case of reversai of rotation of the 
armature, by the friction of the brushes upon the commutator. The 
actuation of the brush-carrier, however, is limited to an automatic 
provision for the changed angle of lead. The reversai of current is 
prevented by means of a switch automatically moved by the brush- 
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carrier as it shifts. In preSenting hîs amended claîm, Bliss makes 
the following statement, viz. : 

"AppUcant does not now clalm the utlllzation of the friction of the brushes 
on the commuta tor as a means of shifthig the brushes, but his clalm Is 11m- 
ited to a simple positive stop against whlch, -when the direction of the ro- 
tation of the dynamo is reversed, the positions of the brushes are correspond- 
Ingly reversed and a constant polarlty of the terminais of the machine is au- 
tomatlcally preserved hy the simple opération of shlfting the brushes without 
the use of swltches or other devlces such as are found in and absolutely nec- 
essary to the apparatus described in the sald patent of Houghton & White." 

Whereby he seems to assert that his priority over Houghton & White 
consists in the substitution of a positive stop for reversing the posi- 
tion of his brushes, as against the use of switches or other devices. 
As above stated, this device was not new. There may be some doubt 
as to whether the shifting of the brush-carrier by friction so as to 
provide for the angle of lead, as compared w^ith the Bliss brush-car- 
rier movement, is not merely a matter of degree. 

It seems to be clear that ail the éléments of the patent in suit were 
well known at the date of the grant thereof. Bliss' exact arrangement 
was not then knoWn, or at least not in use. The prior art very dis- 
tinctly suggested it, but the conditions necessary to successful con- 
struction were not at hand. 

The electrical art is keenly alive to any practical advances. Though 
not very satisfactorily shown in the évidence, it may be admitted 
that the patent in suit supplied a need of that art. Bliss was the first 
to cover the field. He has brought forth a practical and theref ore a 
commercial device for the maintenance of a constant polarity in dyna- 
mos, notwithstanding the reversai of the armature. He hâs provided 
practically for a steady current for lighting and heating railroad cars 
and has covered ail intermittance of current for that purpose, by 
means of a storage battery. He has put thèse old éléments together in 
a new way — more simple than theretofore obtained, and with results 
equal to any of the more elaborate devices. His invention is not 
startling, but very useful, as défendant may not deny. There is no 
new principle involved, but there is a new device — new in its exten- 
sions of old principles, new in its combinations as a whole. One can 
hardly harness electricity to usefulness without earning. some right 
to be held to be an inventor, even though he seem to trench upon 
what is contemplated by others who hâve spoken but hâve not acted. 
It is therefore deemed established for the purposes of this hearing 
that the patent in suit is valid. 

Défendant mounts its brush-carrying yoke or ring on an annular 
bearing on the outer surface of the main end bearing casting. This 
bearing is larger than the commutator, unlike the pivotai bearing of 
thé patent in suit. Brush friction is relied on to reverse the position 
of the brushes upon reversai of direction of the dynamo. Provision 
is made for the angle of lead. In no essential does it differ from the 
Bliss patent. True, ail of its éléments are old, but its whole is that 
of Bliss. If the latter patent is valid, défendant infringes. Having 
sustained the Bliss patent, it follows that défendant infringes, and it 
is so held. The patent having expired, an accounting is ordered. 
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WALTHAM WATCH CO. V. KEBNB. 

(Circuit Court, S. D. New York. November 3, 1911.) 

Patents (§ 257*) — Infringement— Right or Ownee to Impose Conditions 

ON PUECHASER OF PATENTED ARTICLE. 

The owner of a patent covering certain Improvements in. an article 
mauu&ctured by it in selling such articles to retail dealers may law- 
fuUy, by notice attached thereto, impose conditions upon tbe purchaser, 
Inclnding the fixing of tbe price at wblch they may be resold, and a pur- 
chaser who violâtes such condition is liable for Infringement of the 
patent. 

[Ed. Note. — For other cases, see Patents, Etec. Dlg. § 257.*] 

In Equity. Suit by the Waltham Watch Company against Charles 
A. Keene. On demurrer to bill. Overruled. 

Crawford, Harris & Goodwin, for complainant 
Adolph Hirsch Rosenfeld, for défendant. 

COXE, Circuit Judge. The principal question presented by this 
demurrer is whether the owner of two letters patent covering certain 
improvements in watches knovi^n as "Riverside movements" may, by 
notice attached thereto, impose conditions as to their sale, including 
the price at whicli they may be resold, which notice shall be binding 
upon purchasers from complainant who sell said movements in vio- 
lation of its provisions. 

To put a concrète case, Is a retailer who purchases from the com- 
plainant a "Riverside movement," with instructions not to sell the 
same for less than $25, liable in equity if he sells for less than that 
sum? 

I think the question must be answered in the affirmative. Many 
of the authorities hâve gone much further in sustaining the right of the 
owner of a patent to impose conditions upôn those who seek to use 
his monopoly. Heaton Peninsular Co. v. Eurêka Co., 77 Fed. 288, 
25 C. C. A. 267, 35 L. R. A. 728; Victor Talking Machine Co. v. 
The Fair, 1-23 Fed. 424, 61 C. C. A. 58; Crown Cork & Seal Co. v. 
Standard Brewery (C. C.) 174 Fed. 252. See, also, as indicating the 
opinion of the writer as to the limits within which the doctrine of 
contributory infringement should be confined, Cortelyou v. Johnson. 
145 Fed. 933, 76 C. C. A. 455; Id., 207 U. S. 196, 28 Sup. Ct. 105, 
52 L. Ed. 167. 

The demurrer should be overruled with leave to the défendant to 
answer within 20 days from the date of the order. 

♦For other cases see same toplo & \ numbbr In Dec. & Am. Dlga. 1S07 to date, & Rep'r Indexes 
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[ATCHiSON, T. & S. F. ET. CO. et al. T. UNITED STATES. 

UNION PAC. R. CO. et àl. v. UNITED STATES (INTERSTATE COM- 
MERCE COMMISSION et al., Interveners). 

(Commerce Court November 14, 1911.) 

Nos. 50, 51. 

1. Caeriers (§ 23*) — ^Interstate Commerce Acr— Construction— IiOno and 

Short Haul Clause. 

The first pi-ovlso of Interstate Commerce Act Feb. 4, 18S7, c. 104, § 4, 
24 Stat. 380 (U. S. Comp. St. 1901, p. 3155), as amended by Act June 18, 
1910, c. 309, § 8, 36 Stat.' 547, authorizing the Interstate CJommerce Com- 
mission in spécial cases, after Investigation, to exempt a carrier from 
the prohibition agalnst charglng a lower rate for a long than for a short 
haul, Is to be construed in harmony wlth the other provisions of the act, 
and as not giving the Commission an unlimlted discrétion^ but imposing 
upon It, not merely the rlght, but the duty, to grant such exemption 
whenever, on Investigation, it shall flnd that no violation of any section 
of the act would thereby be involved. As so construed, the section is 
constitutional. (Archbald, Judge, not concurring.) 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. I 23.* 
What constltutes an unlawful préférence or discrimination by a car- 
rier under Interstate commerce régulations, see note to Gamble-Robinson 
C. Co. V. Chicago & N. W. Ry. Co., 94 C. C. A. 230.] 

2. Oareiees (§ 28*) — Gonstetiction of Interstate Commerce Aci^-Long and 

Short Haul Clause. 

No undue préjudice to an intermedlate point, in violation of Interstate 
Commerce Act Feb. 4, 1887, c. 104, § 3 (U. S. Comp. St. 1901, p. 3155), ean 
be predicated merely on the faet that a rail carrier charges a less rate 
to a terminal point on the Pacific Coast, virhere such rate is forced by 
compétition. 

[Ed. Note. — For othçr cases, see Cîarrlers, Cent. Dlg. §§ 75-79; Dec 
Dlg. § 28.*] 

3. Commerce (§ 85*) — Interstate Commerce Act— Long and Short Haul 

Provision— Power of Interstate Commerce Commission. , 

The power given the Interstate Comnjerce Commission by the first pro- 
viso to section 4 of Interstate Commerce Act Feb. 4, 1887, c. 104, 24 Stat 
380 (U. S. Comp. St 1901, p. 3155), as iamended by Act June 18, 1910, c. 
309, § 8, 36 Stat 547, to authorlze a carrier to charge less for a long than 
for a short haul, does not extend to the maklng of an order determining 
the relation between long and short haul rates, irrespective of absolute 
rates. 

[Ed. Note.— For other cases, see Commerce, Cent Dlg. § Ï38 ; Dec. Dlg. 
« 85.*) 

Pétitions by the Atchison, Topeka & Santa Fé Railway Company 
and others and by the Union Pacific Railroad Company and olhers 
against the United States, in which the Interstate Commerce Commis- 
sion, the City of Spokane and others, the Chicago Association of 
Commerce, the Portland Chamber of (Commerce and others, the In- 
terior Counties Freight Bureau of Southern California and others, and 

*For other cases see same topic & § numbëk in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexes 
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the Giroux Consolidated Mines Company, intervened. On motions 
for preliminary injunctions and motions to dismiss. Motions to dis- 
miss overruled, and motions for injunctions granted. 

Charles Donnelly, F. C. Billard, and Robert Dunlap (T. J. Norton, 
E. C. Lindley, R. B. Scott, Burton Hanson, James C. Jeffery, H. A. 
Scandrett, W. F. Herrin, and Gardiner Lathrop, on the brief), for peti- 
tioners. 

J. N. Teal, for cities of Seattle, Tacoma, and Portland. 

James A. Fowler, Asst. Atty. Gen., and Blackburn Esterline, Sp. 
Asst. Atty. Gen., for the United States. 

P. J. Farrell, for Interstate Commerce Commission, 

H. M. Stephens, for city of Spokane and others. 

Byron Waters, for Interior Counties Freight Bureau of Southern 
California and others. 

Before KNAPP, Presiding Judge, and ARCHBALD, HUNT, 
CARLAND, and MACK, Associate Judges. 

MACK, Judge. Thèse cases involve the constitutionality and in- 
terprétation of section 4 of the act to regulate commerce (Act Feb. 
4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]), 
as amended June 18, 1910 (36 Stat. 547, c. 309, § 8), and the powers 
of the Interstate Commerce Commission thereunder. 

The sections as originally framed and as amended follow in parallel 
columns. The omissions from the original section and the additions 
in the amended section are italicized. 

Sec. 4. That it shall be unlawful Sec. 4. (As amended June 18, 1910.) 

for any common carrier subject to That it shall be unlawful for any 

the provisions of this act to charge common carrier subject to the provi- 

or reeeive any greater compensation slons of this act to charge or recelve 

in the aggregate for the transporta- any greater compensation in the ag- 

tlon of passengers or of like klnd of gregate for the transportation of pas- 

property, tmâer substantially similar sengers, or of like klnd of property, 

drcumstances and conditions, for a for a shorter than for a longer dls- 

shorter than for a longer distance tance over the same Une or route In 

over the same llne, in the same dl- the same direction, the shorter being 

rection, the shorter being included Included withtn the longer distance, 

wlthin the longer distance; but this or to charge any greater compensa^ 

shall not be construed as authorlz- tion as a through route than the ag- 

Ing any common carrier withtn the gregate of the intermediate rates suh- 

terms of this act to charge and re- ject to the provisions of this act; 

celve as great compensation for a but this shall not be construed as au- 

shorter as for a longer distance: Pro- thorizing any common carrier wlthin 

vided, however, that upon application the terms of this act to charge or 

to the Commission appointed under recelve as great compensation for a 

the provisions of this act, such com- shorter as for a longer distance: Pro- 

mon carrier may, In spécial cases, vided, however, that upon appUca- 

after Investigation fij/ the Commis- tion to the Interstate Commerce Com- 

sion, be authorized to charge less for mission such common caiTier may In 

longer than for shoi'ter distances for spécial cases, after investigation, be 

the transportation of passengers or authorized iy the Commission to 

property ; and the Commission may charge less for longer than for short- 

from tlme to time prescribe the ex- er distances for the transportation 

tent to whieh such designated com- of passengers or property; and the 
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mon carrier may be relleved from Commission may from tlme to tlme 
the opération of thls section 0/ thia prescribe the extent to wMch such 
act. deslgnated common carrier may be 

relleved from the opération of this 
section: Provided fwther, that no 
rates or charges lawfully existing at 
the time of the passage of this 
amendatory act shall te required to 
6 e changea iy reason of the provi- 
sions of this section prior to the ex- 
piration of sim months after the pas- 
sage of this act, nor in any case 
where application shall hâve heen 
flled lefore the Commission, in ac- 
cordance with the provisions of this 
section, until a détermination of such 
application iy the Commission. 

Whenever a carrier by railroad shall 
in compétition unth a water route or 
routes reduce the rates on the car- 
riage of any specics of freight to or 
from compétitive points, it shall not 
6e permitted to Increase such rates 
unless after hearing Tiy the Interstate 
Commerce Commission it shall Be 
found that such proposée increase 
rests upon changea conditions other 
titan the élimination of water com- 
pétition. 

At the time of the amendment a number of complaints of unrea- 
sonable and unjustly prejudicial rates, filed by commercial bodies of 
the so-called intermountam cities, such as Spokane, Wash., Reno, Nev., 
and Phœnix, Ariz., were pending before the Commission. Similar 
complaints had been filed and partial adjustments thereof made at 
various times, beginning with the year 1892. Because of the amend- 
ment, the Commission refrained from finally determining the com- 
modity rates to which thèse cities were entitled on west-bound traffic, 
believing that orders made under applications for relief, as provided 
in section 4, would obviate the necessity therefor. 

Applications were duly filed in a form prescribed by the Commis- 
sion, which required carriers to state that the rate to the intermediate 
points should not be more than a certain number of cents per 100 
pounds, per ton, per car, or per package, in excess of the rates to the 
farther point, in and by which applications the carriers' asked to be 
allowed to maintain the Pacific Coast terminal rates then in forqe, 
lower than the rates to intermediate points fixed by specified tariiïs 
on file with the Commission. 

After a full hearing and investigation, two reports and orders were 
made. Each report was entitled in the matter of the application under 
section 4. One of them was also entitled in the matter of the then 
pending Nevada and Arizona complaints (21 I. C. C. Rep. 329), al- 
though the order based thereon was entitled only in the matter of the 
applications under section 4 ; the other report was also entitled in the 
matter of the then pending Spokane and Sait Lake City complaints 
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<21 L C. C. Rep. 400), although the order based thereon was entîtled 
only in the matter of the Spokane complaint. 

The first order provided that for the purposes of the disposition of 
the applications the United States should be divided into five zones 
(being the same as those specified in a transcontinental tarifï on file), 
as follows: 

Zone No. 1 should comprise ail that portion of the United States 
lying west of a line called "Une No. 1," which extends in a gênerai 
southerly direction from a.point immediately east of Grand Portage, 
Minn. ; thence southwesterly, along the riorthwestern shore of Lake 
Superior, to a point immediately east of Superior, Wis. ; thence south- 
erly, along the eastern boundary of transcontinental group F, to the 
intersection of the Arkansas and Oklahoma state line ; thence along 
the west side of the Kansas City Southern Railway to the Gulf of 
Mexico. 

Zone No. 2 should embrace ail territory in the United States lying 
east of line No. 1 and west of a line called "line No. 2," which begins 
at the international boundary between the United States and Canada, 
immediately west of Cockburn Island, in Lake Huron ; passes westerly 
through the Straits of Mackinac; southerly through Lake Michigan 
to its southern boundary; follows the west boundary of transcontin- 
ental group C to Paducah, Ky. ; thence follows the east side of the 
Illinois Central Railroad to the southern boundary of transcontinental 
group C; thence follows the east boundary of group C to the Gulf 
of Mexico. 

Zone No. 3 should embrace ail territory in the United States lying 
east of line No. 2 and north of the south boundary of transcontinental 
group C, and on and west of line No. 3, which is the Buffalo-Pitts- 
burgh line, from Buffalo, N. Y., to Wheeling, W. Va., marking the 
western boundary of Trunk Line Freight Association territory; thence 
follows the Ohio river to Huntington, W. Va. 

Zone No. 4 should embrace ail territory in the United States east 
of line No. 3 and north of the south boundary of transcontinental 
group C. 

Zone No. 5 should embrace ail territory south and east of trans- 
continental group C. 

The order then proceeded as follows: 

"It Is further ordered: (1) That those portions of the above-numbered ap- 
plications that request authority to maintain higher commodity rates from 
points in zone ÎSÎo. 1 to intermediate points than to Paclflc Coast terminais be, 
and the same are hereby, denied, effective November 15, 1911 ; (2) that peti- 
tioners hereln be, and they are hereby, authorized to establish and maintain, 
effective November 1.5, 1911, commodity rates from ail points in zones num- 
bered 2, S, and 4, as above defined, to points intermediate to Pacific Coast ter- 
minais that are higher to Intermediate points than to Pacific Coast terminais ; 
provided, that the rates to intermediate points from points in zones numbered 
2, 3, and 4 shall not exceed the rates on the same commodities from the same 
points of origin to the Pacific Coast terminais by more than 7 per cent from 
points in zone No. 2, 15 per cent from points in zone No. 8, and 25 per cent 
from points in zone No. 4. The Commission does not hereby approve any 
rates that may be establlshed under this authority, ail such rates being sub- 
ject to complaint, investigation, and correction if they conflict with any other 
provisions of the act." 
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The second order is simîlar in ail 'respects, except that it refèrs only 
to Spokane and certain other intermountàin cities, and expressly pro- 
vides that thè carriers shall comply therewith for a period of not less 
than two years. 

The two suits brought in thîs court to enjoin the enforcement of 
thèse orders, respectively, were heard together. The same questions 
are pi-esented in each of them. 

[1] First. We agrée with the Commission that section 4 of the act 
to regulate commerce, as amended June 18, 1910, is constitutional. 
The Commission concèdes, and we concur therein, that if the first 
proviso in this section is to be literally construed, and if, under such 
construction, no limit has been imposed upon and no standard given 
to guide the exercise of the Commission's discrétion in granting au- 
thority to départ f rom the rule f orbidding a lesser rate for the long 
than for the short haul in the same direction and over the same line 
or route, the proviso would be unconstitutional, as an unlawful délé- 
gation of législative power. We concur, too, in the Commission's 
view, that, if the proviso were for this reason illégal, the entire sec- 
tion would thereby be nullified, inasmuch as both the context and the 
history of the act demonstrate that the proviso is an intégral part of 
the section, and that a hard and fast rule absolutely prohibiting such 
a lesser rate would not hâve been enacted. 

To détermine, however, the true meaning of the proviso, the entire 
act must be examined. In the light of the other sections, and of the 
législative and judicial history of the long and short haul clause, we 
are of the opinion that the guide to the exercise of the Commission's 
discrétion is to be found in the other sections of the act, thereby 
making the discrétion to exempt carriers from the prohibition in fact 
not unlimited, and imposing upon the Commission, not merely the 
right, but also the duty, to grant such exemption whenever, on in- 
vestigation, it shall find that no violation of any section of the act 
would thereby be involved. 

If, therefore, the proposed rate, lower for the long than for the 
short haul, violâtes no provision of the act, and if, in particular, it 
neither tends to produce an unreasonable rate for the short haul, nor 
opérâtes unduly to préjudice the short-haul point and unduly to prefer 
the long-haul point, it is the duty of the Commission to grant ex- 
emption from the hard and fast rule laid down in the first clause of 
section 4. 

[2] Second. The orders sought to be enjoined do not establish ab- 
solute rates for either the long or short haul, or prescribe the extent, 
itt dollars and cents, that the short-haul rate may exceed the présent 
or some definitely fixed long-haul rate; but they do establish a rela- 
tion between any long-haul rate that the carrier may put into effect 
and the short-haul rate, determining that from zone 1 the western 
short-haul rate shall not exceed the long-haul rate, and that from 
zones 2, 3, and 4, the short-haul shall not exceed the long-haul rate 
by more than 7 per cent., 15 per cent., and 25 per cent, respectively. 

The Commission found specifically that the Pacific Coast rates from 
part of this eastern territory were forced by water compétition, and 
that the rates from other parts were forced by market compétition; 
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for example, that the railroads based the-New York-Seattle rate on 
the océan compétition, and that they granted the same rate from St. 
Paul to Seattle, in order to enable St. Paul to compete with New 
York in the Seattle market. 

Under the fourth section as originally framed, it was decided (E. 
T., etc., Ry. Co. v. I. C. G., 181 U. S. 1, 21 Sup. Ct. 516, 45 L. Ed. 
719, and cases cited therein) that carriers might, in the first instance 
and without application to the Commission, make the rate less for 
the long than for the short haul, if, in fact, the circumstances and 
conditions were not substantially similar, taking their chances on a 
subséquent détermination by a court that they had erred in so doing 
and had thereby violated the law. They could, however, and in many 
instances did, apply to the Commission for the authority. After the 
section was construed as not requiring such an application in the first 
instance, the carriers, it was often charged, abused their privilège by 
making the rate for the long haul less than for the short haul, al- 
though the circumstances and conditions were substantially similar. 
This charge was, in any event, one of the causes that led to the amend- 
ment of the section, whereby the clause "under substantially similar 
circumstances and conditions" was eliminated therefrom. The prac- 
tical change thereby produced in section 4 was to compel the carriers 
to make application to the Commission if they desired to continue this 
practice. 

The violation of the long and short haul rule is, however, only 
one instance — a most striking and irritating one, it is true — of the 
préférence and préjudice which, when undue, is prohibited by section 
3. Any violation of the original fourth section would necessarily in- 
volve a violation of the third section, and, e converso, if the lesser 
rate for the long haul than for the short were not in violation of the 
third section, it could not be in violation of the original fourth sec- 
tion. In E. T., etc., Ry. Co. v. I. C. C, supra, the court held that, 
when it is established that the rates charged to the shorter distance 
point are just and reasonable in and of themselves, and that the 
lesser rate for the longer haul is not wholly unremunerative, and has 
been forced upon the carriers by compétition at the longer distance 
point, it must resuit that a discrimination springing alone from a dis- 
parity in rates cannot be held to be, in légal effect, the voluntary act 
of the carriers, and that therefore the provisions of the third section 
will not apply. The prohibition of the third section, it was said, is 
directed against undue préférence arising from the voluntary and 
wrongful act of the carriers, and does not relate to acts the resuit 
of conditions wholly beyond the control of such carriers. The lesser 
rate for the long haul could not produce an unjust préférence under 
the third section, when the compétitive conditions at the longer dis- 
tance point which had caused the lesser rate would produce the same 
préférence, even though the carrier were forbidden to meet the com- 
pétition. For example, as Seattle can get its supplies from New York 
by water, and Spokane, because of its location, cannot do so, Seattle 
cannot be said to be unduly favored merely because the rail carrier, in 
order to meet the water compétition, charges a lesser rate from New 
York to Seattle, through Spokane, than from New York to Spokane, 
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provided the Spokane rate is reasonable per se and the Seattle rate not 
uriremunèrative. And so, too, if the St. Paul-Seattle rate is reduced to 
a point less than reasonable per se, âlthough not unremunerative to meet 
the New York-Seattle rate, in order to enable the St. Paul merchants 
to coinpete with New York merchants at Seattle, Spokane could not 
complain merely because this rate is made less than the St. Paul-Spo- 
kane rate. In each of thèse cases Spokane is not unduly prejudiced, 
because, if the lower rail rate to Seattle were forbidden, Seattle would 
nevertheless, by reason of its location, be able to secure its supplies 
by water, and would therefore, in the nature of things, hâve this 
advantage over Spokane. 

While the primary question in the E. T., etc., Ry. Co. Case, supra, 
was as to the right of the carriers, in the first instance and without 
application to the Commission, to make lesser rates for the long 
than for the short haul, inasmuch as the original complaint charged 
a violation of both the third and the fourth sections, the court nec- 
essarily considered section 3, and held that it could not be violated 
by making a lesser charge for the long than for the short haul, if 
the long-haul rate was f orced by compétition and was not unremun- 
erative. 

This construction of section 3 was not dépendent upon the clause 
in section 4 which, by the amendment of 1910, has been stricken out. 
It was based upon the language of section 3 itself, which forbade, 
not any préférence, but only an undue préférence, and upon the déter- 
mination that, in the nature of things, there could be nothing undue 
in a préférence which was caused by the natural geographical situa- 
tion, and which would continue, even if there were no railroad car- 
riage. The amendment to section 4, therefore, has not changed the 
construction of section 3, and it follows that no unjust préjudice to 
Spokane and other interior points can now be predicated merely on 
the fact that the rate from any of the Eastern territory is less to the 
Pacific Coast terminais than to the intermediate points. 

The Commission also found, however, that the présent Pacific Coast 
rates from zone 1 had not been proven by the carriers, upon whom 
the burden was laid, to be less than reasonable per se. Assuming that 
they were fully reasonable per se, the Commission would hâve the 
power to refuse exemption from the long and short haul requirement, 
for under thèse circumstances any higher rates to intermediate points 
could be condemned as unreasonable and thus in violation of section 
1 of the act. 

But the order of the Commission as to this territory is not limited 
to a déniai of the applications in the form in which they were pre- 
sented ; that is, to a déniai of the maintenance of the then prevailing 
rates to the coast concurrently with higher rates to the interior points. 
It forbids the carrier to maintain any coast rate lower than the con- 
temporaneous intermediate rate from thèse points. In other words, 
if the carrier from St. Paul, in order to meefnew water compétition 
from New York, should reduce the St. Paul-Seattle rate to a point 
less than at présent, and less than a rate reasonable per se, but never- 
theless somewhat remunerative, it would be compelled, under this 
order, to grant the same rate to the interior point, even though, under 



ATCHISON, T. A 8. F. BT. CO. V. UNITED STATES 863 

thèse circumstances, a reasonable rate to the interior point, higher 
than the unreasonably low rate to the coast point, forced upon the 
carrier by such market compétition under penalty of losing the busi- 
ness, would not be in violation of section 1 or of any other provision 
of the act. 

This is likewise true of the order as to rates from the other zones. 
It is not based upon the current coast rates. It détermines the re- 
lation of the short-haul rates to any coast rates that might be estab- 
lished by the carriers. It makes illégal a rate from Chicago to Spokane 
more than 7 per cent, higher than an unreasonably low, but remun- 
erative, Chicago-Seattle rate forced by compétition, even though the 
Chicago- Spokane rate be reasonable per se, and not in violation of any 
provision of the act. 

Is the Commission empowered to make such an order? It is urged 
that, even if it must grant an application for relief, when the lower 
long-haul rate involves no violation of the act, nevertheless it may 
détermine the extent of the exemption, and therefore it may fix the 
relation of rates. 

But to sustain the constitutionality of the proviso in section 4 it 
must be read as imposing the duty on the Commission not only to 
grant exemption from the hard and fast rule when thereby no sec- 
tion of the act is viola ted, but also to grant such exemption to the 
extent that no section of the act is thereby violated; that is, the car- 
rier is entitled under the act to be granted authority to charge as much 
less as it please for the long haul than for the short haul, provided 
the Commission shall first détermine that it does not thereby violate 
any other provision of the law. In granting authority to make an ab- 
solute long-haul rate lower than some short-haul rate, the Commis- 
sion would hâve the power and the duty to prevent a violation of sec- 
tion 1, and, by virtue of its authority to détermine reasonable rates, 
to fix the short-haul rate. 

Doubtless the Commission could, moreover, in order to prevent a 
violation of section 3, make relative rates in so far as this might be 
necessary to prevent an undue préférence. For while, under the dé- 
cision in E. T., etc., Ry. Co. v. I. C. C, supra, undue préférence could 
not be predicated merely on the fact that the rate was less for the 
long than for the short haul, when the former was forced by water, 
market, or any kind of compétition, it might be predicated thereon 
if the short-haul rate were not likewise based upon the same com- 
pétition in so far as and to the extent that it ought fairly to be in- 
fluenced thereby. For example, if the St. Paul-Seattle rate be made 
less than reasonable, although remunerative, to meet the forced New 
York-Seattle rate, so as to enable St. Paul to compete with New York 
in the Seattle market, Spokane might complain of unreasonable préj- 
udice against it, if the St. Paul-Spokane rate were made higher than 
the New York-Spokane rate, and thereby similar compétition were 
prevented at Spokane. So, too, as its merchants could get their sup- 
plies through Seattle at a price based on the New York-Seattle freight 
rate plus the back-haul rate, Spokane might hâve grounds for com- 
plaint of undue préjudice if the rate either from St. Paul or New 
York to Spokane were made higher than the rate from such point to 
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$eattlf pJ^M^,the back |iaul, because only to the extent of tbe back-haul 
cost Gould Spokane be said to bein any différent position than Seattle, 
and therefore only to that extent CQuld it justly be deprived of the 
benefits of the same compétitive forces which détermine the Seattle 
rate. 

[3] But neither the equality of rates on shipments from zone 1, 
nor the relation between the rates on shipments from the other zones, 
as fixed in the order of the Commission, can be sustfiined upon any 
such considérations. In so far as the Commission attempts thus to 
détermine the relation of the long and short haul rates, irrespective 
of absolute rates, it goes beyond any authority that bas been vested in 
it; for it is not in the power of the Commission to say that 100 per 
cent., 107 per cent., or any given percentage of an unknown less than 
reasonable rate to the coast is necessarily a maximum reasonable and 
nondiscriminatory rate from the same point of origin to an interior 
point. • 

The practical effect of the Commission's order is either to compel 
a blanket rate from the entire East to the entire West, or to prevent 
the carriers from getting ail the business which they now secure with- 
out loss by making rates which enable merchants to meet market com- 
pétition. For example, if the forced New York-Seattle rate is $1, the 
St. Paul-Seattle rate cannot be made higher by the St. Paul carrier, 
unless it gives up the benefit of business which market compétition at 
Seattle might bring to it. As long as it charges no one else an un- 
reasonable rate, and as long as it does not carry under cost, it is enti- 
tled to grant St. Paul the market compétitive rate of $1. Under the 
order, its rate to Spokane in that event could not exceed $1, while the 
New York carrier could charge $1.25. The latter, however, would 
also hâve the right to enable New York to meet St. Paul compétition 
in Spokane. To do this it would hâve to reduce the New York-Spo- 
kane rate to $1, The resuit would be either to compel a blanket rate 
from ail points east of St. Paul to ail compétitive points west of St. 
Paul, or to force the carriers to give up some business which could 
be carried without loss to themselves or damage to any one else. The 
Commission's order, moreover, does not even secure to Spokane the 
market compétition of St. Paul and New York, since it empowers the 
railroads to charge a higher rate from New York, which might ex- 
clude New York from the Spokane market. 

In a word, unless some through business is given up, the effect of 
the orders would be to put Spokane and other interior points on an 
equality with Seattle and other Pacific Coast points, at least from 
zone 1 — a position to which they would not be entitled under ail cir- 
cumstances in view of their relative locations, the former 400 miles, 
more or less, in the interior, and the latter on the coast. 

It follows that the motions to dismiss the pétitions must be denied, 
and that writs to enjoin the enforcement of the orders, pending the 
final détermination of the cases, must be issued. And it is so ordered. 

ARCHBALD, Judge (concurring). It is conceded that if the right 
to approve or disapprove of an application by a carrier to charge more 
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for a shorter than fbr a longer hiaul is lef t by the fourth section of 
the interstate commerce act, as it is at présent amended, to the uncon- 
trolled discrétion of the Commission, the section is invalid ; also, that 
the proviso, taken as it reads, in terms confers such unlimited discré- 
tion; and that the section is only, therefore, to be saved in case a 
guide is found in other provisions of the statute. 

"That section provides," says Mr. Commissioner Prouty, "that no 
carrier shall charge more for the short than for the long haul, unless 
upon application to the Commission permission to do so is granted by 
it. If this section were read by itself, and were taken at its literal face 
meaning, the Commission would possess unrestricted povver to grant or 
deny such application. It could permit in one case and refuse in an- 
other, according as its fancy might dictate. So construed, the proviso 
would probably be void as a délégation of législative authority. The 
making of rates is a législative function. To say whether a carrier 
shall or shall not be allowed to charge more for the short than for the 
long haul is virtually the making of rates, and therefore an attribute of 
the Législature. To invest an administrative body like this Commission 
with that unrestricted and unguided authority would be to give it lég- 
islative power, which cannot be donc under our fédéral Constitution. 
It is one thing to authorize such a body to administer the law in ac- 
cordance with certain rules and standards prescribed by the Législa- 
ture and an entirely différent thing to turn over to it the exercise of 
the législative discrétion itself." Proceeding to cohsider whether the 
proviso could be separated from the rest of the section and the pro- 
hibitive part of it, where the charging'of more for a shorter than 
for a longer haul over the same Une in the same direction is forbid- 
den, be sustained without regard to it, it was further held that the 
proviso was an essential part of the section which manifestly would 
not hâve been enacted without it, and that the whole must therefore 
stand or fall together. This is a correct exposition of the law, and 
could not hâve been better stated than is donc in the opinion of the 
Commission. 

But I do not see how, in the face of it, to escape the conclusion 
that the section is invalid. It is sustained by the Commission by im- 
porting into it the provisions of the first and third sections, which 
respectively prohibit unreasonable rates and unjust discriminations, 
where the requisite guide is found, as it is claimed, for the action of 
the Commission. "Bearing in mind," says the same learned and able 
Commissioner, "the authority which the Commission now administers 
in prescribing a reasonable rate and in declaring and correcting an un- 
due préférence, it seems évident that the purpose of Congress was to 
commit to this body the duty of determining whether, if the carrier 
was permitted to charge a higher rate at the intermediate point, that 
would resuit in a violation of the provisions of the act. But in so 
doing the Commission cannot act arbitrarily. It must investigate each 
case, and if after such investigation it is of the opinion that a depar- 
ture from the rule of the fourth section would not resuit in unreason- 
able rates or undue discrimination it must permit that departure. If, 
upon the other hand, it is of the contrary opinion, it must refuse the 
191 F,— 55 
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permission. Such is the only possible construction which can be put 
upon this section in connection with the entire act, and if any doubt 
as' to the real purpose of Congress could exist, it must be effectively 
put at rest by an examination of the history of the passage of this 
measure." 

Undoubtedly the statute is to be taken as a whole, and the différent 
sections read together ; but I fail to see how this helps out the mat- 
ter. By the first section it is prescribed that ail charges for any serv- 
ice rendered or to be rendered by carriers subject to the act in the 
transportation of passengers or property shall be just and reasonable, 
and every unjust and unreasonable charge is prohibited and declared 
unlawful. This does no more than enact the common into the féd- 
éral law, and neither adds to nor detracts from the rights of such 
carriers, except as it inferentially recognizes their right to a just and 
pi'operly remunerative rate, in prohibiting an unjust and unreasonable 
one. But how does this assist the Commission in any given case 
whether to enforce or relieve the carrier from the greater short than 
long haul charge prohibited by the first part of the section in question, 
or what direction or guide to that end does it afford ? No doubt it in- 
sures to the carrier that the short-haul charge shall be reasonably re- 
munerative where it has not been voluntarily abandoned, although the 
Commission in the order made has entirely disregarded this. But that 
is only half of the problem to be solved, if, indeed, it is that much. 
The point is that it affords no guide in determining when a di^parity 
between the short and the long haul shall be permissible, which is the 
question which in each case is to be decided by the Commission. 

But it is further said that at this juncture the third section comes 
in, and authorizes a less charge for a long than for a short haul, pro- 
vided an undue-or unreasonable préférence or advantage does not re- 
suit to any person or locality over any other. But this provision of 
the statute is not permissive, but prohibitive. It forbids in brief any 
undue discrimination, as the first forbids unjust or unreasonable rates, 
or the fourth the particular kind of discrimination against which it is 
leveled. It may be, correlatively or by inference, that a right to dis- 
criminate is recognized when it can be done without injustice or préj- 
udice. But how, again, does this afford a guide to the Commission in 
determining wheh a greater short than long haul charge shall be sanc- 
tioned? The fourth section in express terms déclares that, except as 
extenuated 'by the action of the Commission, a greater short than 
long haul charge is per se a discrimination and advantage which is un- 
just and undue, and not to be tolerated. And how is it possible, then, 
to say that a prohibition against what is undue furnishes a guide or 
rule in determining when it shall resuit that that which so on its face 
is to be regarded as undue shall no longer be so? There shall be no 
undue discrimination, says the third section. A greater short than 
long haul charge is an undue discrimination, says the fourth. Atwhat, 
then, do you arrive by combining the one with the other ? Or where is 
there to be f ound the criterion or standard which is to enable the Com- 
mission to say when and under what circumstances that which it is 
bound otherwise to say is an unjust and undue préférence or advan- 
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tage of one locality over another is not so? Ail the guide there is, is 
its say-so. But, if it rests merely on that, the enactment is confess- 
edly void, and the action of the Commission has nothing to sustain it. 
And that is the only conclusion which I can reach with regard to it. 
It is held good by the court for the reasons given by the Commission ; 
but to this I cannot agrée, and feel compelled in conséquence to give 
expression to the views which I entertain to the contrary. There are 
at least such grave doubts with regard to the validity of the section 
that the question might well be passed by at this time; there being 
other grounds upon which the invalidity of the action of the Com- 
mission may be rested. 

For there can be no reasonable doubt that, assuming that the fourth 
section is valid, the orders of the Commission go far beyond the power 
conferred by it. The authority given by the proviso is upon applica- 
tion of the carrier in spécial cases after investigation to permit the 
charging of less for longer than for shorter distances; the Commis- 
sion having the right from time to time to prescribe the extent to 
which the carrier may be relieved from the absolute prohibition 
against this, which is otherwise imposed upon it. There must thus in 
each instance be an application by a carrier, and a spécial case which 
entitles the carrier to relief — ^whatever that may mean — must be set 
up and made out. And this fixes the limits of the Commission's au- 
thority. Its duty is to investigate what is so brought before it, and, 
if a case warranting it appears, to approve the application, or, if npt, 
to refuse it. The Commission cannot go on, if it does not approve 
and make rates, or lay down rules by which they shall be made, upon 
its own initiative. The carrier, in making application for approval, 
does not submit or subject itself to any such exaction. The right to 
inaugurate to this extent still remains with the carrier the same as be- 
fore the amendment. The authority assumed by the Commission hère 
is not to be implied from the right to prescribe the extent to which 
from time to time the carrier may be relieved, in the words of the 
statute. This refers to the spécial case in each instance which the 
carrier is required to make out in order to get the approval of the Com- 
mission, and is necessarily confined to it. In this respect the phrase- 
ology of the section is not changed, and it never by any previous con- 
struction was carried outside of this ; nor is there anything now which 
requires it. It may be that the applications màde by the carriers hère 
for the approval of existing long and short haul tariffs, blanketing the 
country, went beyond the statute. But if that was the case, the proper 
course to pursue was to throw them out upon that ground. The mère 
fact that they were in this form gave the Commission no authority to 
go on and prescribe rates by the wholesale. 

The orders in controversy extend to the entire continent from east 
to west, saving only a comparatively small section in the southeast, 
which is reserved for subséquent considération. This cannot by the 
broadest construction of the law be brought within it. By no device 
can the whole United States be made a "spécial case"; nor can the 
Commission, upon any just conception of its powers, lay down a hard 
and fast rule, which shall apply to every long and short haul case, 
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wherever orîginatîcg or whatever its destination, from east to west 
across the country. Nor is this saved by the establishment of zones 
with varying percentages. As pointed out in the opinion of the court, 
this entirely disregards the right of the carriers tohave considered 
what in each instance is a reasonable rate between points involved. It 
also overrides the established right of the carriers to make a less than 
reasonable rate to and from compétitive points from whatever cause 
that compétition arises. And it is an attempt to overcome the advan- 
tages possessed'by coast over inland cities, in the face of what nature 
has provided. Ail this is fuUy discussed in the opinion of the court, 
in which I fully concur, and to which I can add nothing of consé- 
quence. 

For thèse reasons, without regard to any others, the orders of the 
Commission were clearly invalid, and an injunction against them is 
properly to be granted ; the motion to dismiss being necessarily over- 
ruled as the conséquence. But I cannot see my way to go beyond 
this and déclare the fourth section valid, on which, if anything is to 
be said, my opinion is to the contrary. 



HENRY V. HARKIS et aL 

(District Court, S. D. Georgla, W. D., January 12, 1912. Supplemental 
Opinion, January 15, 1912.) 

(Syllabm iy the Court.) 

L Specibio Peefqbmance (§ 8*) — Right to Relief— Disceetion oï Court. 

A suit In équlty, praylng speclflc performance, Is addressed to the 
Sound discrétion of the court. 

[Ed. Note. — For other cases, see Speclflc Performance, Cent Dlg. {S 
17, 18 ; Dec. Dig. | 8.»] 
2. Bankbuptct (§ 391*) — Pkoceedings— Soopb of Inquiet. 

Where, pending a suit for spécifie performance, strongly controverted, 
Involuntary proceedings in bankniptcy are flled against the défendant, 
he Is adjndlcated banlcrupt, a trustée Is elected, and Is made a party to 
the bill,; it Is the duty of the court to consider the Intervenlng equitles 
of the baiikrupt defendant's credltors. 

[Ed. Note-— For other cases, see Bankruptey, Dec. Dlg. § 391.*] 

8. Bahkruptçt (§ 155») — Pboceedings— Equities or Thibd Peesons. 

Whére It Is shown that the plalntiff In a blU for spécifie performance 
has promlsèd to pay $36,000 for valuable realty belonging to such bank- 
rupt, and where such plalntiff has given an option to his right to a 
third party for $1,000, no money has been pald, and it appears that the 
property Itself Is worth from $60,000 to $75,000, the plalntiff's apparent 
equity wôuld be measured by the profit he promlsèd to accept; and, If 
his right to'this had been established, equity would require the court to 
direct the trustée to pay hlm such profit, and pay the excess of value 
In the property to the bankrupt's debts. 

[Ed. Note,— For other cases, see Bankruptey, Dec. Dlg. § 155.*] 

4. BankbuptcIt (§ 155*) — Proceedings— Eqtjities of Thibd Peesons. 

The equity of the person to whom such option is promlsèd is spécula- 
tive, and may not contravene the equity of the credltors. 
[Éd. Note. — For other cases, see Bankruptey, Dec. Dlg. $ 155.*] 

•For otlxer casea see same topic & i nuubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Inâexea 
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6. Baneruptct (§ 247*) — Administeation of Estate — Insteuctions of 

COTJBT. 

"VVhere the trustée and his attomey Improvldently agrée with the at- 
torneys for the thlrd party to part with the principal asset of tbe bank- 
rupt for a sum not more than half Its value, it Is the duty of the judge, 
sitting in bankruptcy and in equity as well, to proteet the creditors, and, 
if need be, by an authorltative publication to apprise them of his opin- 
ion, Judicially formed, as to their précise rights. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 247.*] 

6. Bankeuptcy (§ 247*) — Administration of Estate — Insteuctions of 

Court— Opinion. 

To form such opinion on an ex parte pétition to carry out such agree- 
ment, presented by trustee's attomey, based upon such inadéquate ofifer 
from plaintlfif's attorney, and to refuse the same after Inquiry, is judl- 
cial action. The fact that the court is prevented from filing and pub- 
llshlng his opinion and décision by the withdrawal of the offer does not 
change the character of thls action. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 247.*] 

7. Bankruptcy (§ 247*) — Administration op Estate — Instructions oïl 

Court. 

Under the circumstances above stated, where creditors are numerous 
and live* in several states, and the court, by many previous hearings, 
with ail the parties before it, has been fully apprised of ail the facta 
In both proceedlngs, and where the publication of his opinion has been 
prevented as above stated, It is not improper for the Judge to prépare 
and direct that an authorltative expression of his views shall be pub- 
lished for the Information of creditors, and the publication of such opin- 
ion does not indieate Personal préjudice or bias against the complainant, 
who is personally unknown to the judge presiding. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 247.*] 

8. JuDGEs (§ 51*) — Disqualification— SuFFiciENCY of Affidavit. 

It is not sufficient to disqualify a judge, under section 21 of the Judi- 
cial Code (Âct March 3, 1911, e. 231, 36 Stat. 1090), to allège that he has 
formed an opinion as to the law of the case and the rights of the par- 
ties, when it has been judicially formed and publlshed for legitimate 
purposes. The affidavit must speciflcally allège personal préjudice and 
blas on the part of the judge toward the party seeking his disqualifica- 
tion. 

[Ed. Note. — For other cases, see Judges, Dec. Dig. § 51.*] 

9. JUDGES (§ 51*) — DiSQUALIFIOATTON— SUFiFICIENCY OF AFFIDAVIT. 

An affidavit of the character defined by section 21 of the Judicial Code 
(Act March 3, 1911, c. 231, 36 Stat. 1090) must be strictly construed, and - 
must strictly conform to the statute. 

[Ed. Note. — For other cases, see Judges, Dec. Dig. § 51.*] 

10. DISMIS3AL AND NoNSUiT (§ 60*) — Grounds— Want of Peosecution. 

When, on the final hearing of a bill for spécifie performance, a de- 
fective affidavit is flled to disqualify the judge, and when, after hearing 
the same and relating évidence, it is held that the judge is not dlsquall- 
fled, and the attorneys representing the complainant refuse to proceed 
further, declaring that the judge is merely an automaton, and that his 
décision will be treated by them as a nullity, It is the duty of the court 
to dismiss the blU for want of prosecution. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent Dig. §§ 
140-152; Dec. Dig. § 60.*] 

Supplemental Opinion. 

11. Judges (§ 40*) — Disqualification— Statutoby Provisions. 

Section 21 of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 
1090), provlding an amendment to the law disquallfying a judge if a 

•For otber cases see same topic & S nuubeb in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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party shall flle an affldavlt charglng Mm with Personal préjudice or bias, 
bas no relation to cases pending or causes of action originatiag before 
the Ist of January, 1912, when such Code became effective. 
[Ed. Note. — For other cases, see Judges, Dec. Dig. § 40.*] 

Action by C. S. Henry against E. B. Harris and another. Dis- 
missed for want of prosecution. 

M. Felton Hatcher and W. D. McNeil, for complainant. 
Akerman & Akerman and A. L. Dasher, Jr., for Cook Clayton, 
Trustée. 

Miller & Jones and C. H. Hall, Jr., for E. B. Harris. 

SPEER, District Judge (orally). This controversy arises over the 
opportunity of getting a valuable corner lot in the business section of 
Maçon, property as valuable, perhaps, as any of the same size in the 
city. The title to this property is in a gentleman who has been adjudi- 
cated a bankrupt, Mr. E. B. Harris. It is claimed by the complainant 
hère that he is entitled to hâve a decree for the spécifie performance of 
an alleged contract made betvvreen Mr. Harris and himself , by which the 
title to that property should be placed in hini, adjudged to be his. 
Pending the bill for spécifie performance, which has been stoutly con- 
tested, it appears f rom the record before the court that bankruptcy has 
intervened, and the trustée in bankruptcy has been made a party to 
the iitigation in equity asking for spécifie performance. Before this, 
however, the matter had been referred to a master, the master had 
made his report in favor of the complainant, this had been excepted to, 
and the exceptions were pending. That being the status of the case, 
several efforts on the part of the bankrupt to compromise his bank- 
ruptcy case vi^ith his creditors having been defeated by some of the 
creditors represented by some of the counsel who appear hère now, it 
became the duty of the court to administer the assets in bankruptcy. 

Efforts of compromise of the spécifie performance suit hâve been 
made on at least two occasions. Thèse efforts were made by Mr. 
Henry, the complainant in the bill for spécifie performance. In one he 
offered to buy the stock of goods for $10,000, and pay some thou- 
sands more, provided the court would direct the trustée to withdraw 
his exceptions to the master's report, and decree that the title to this 
property is in him, Henry. That was declined by the court as inimical 
to the best interests of ail parties concerned. Then the motion which 
has been read in évidence was presented by Mr. Akerman, in which an 
offer of $4,000 was made upon the same conditions. This was on the 
13th of December. 

[1,2] Now it is the duty of the court in bankruptcy to consider 
the rights of ail persons before it. It is the duty of the court to pré- 
serve, if possible, the equities of ail thèse parties. It was entirely fa- 
miliar with the case, it had been fought out in every possible way, 
everybody had a fuU hearing, the judge was precisely advised, so far 
as he was capable of understanding them, of ail the equities in the 
case, and he saw the situation to be this ; It appeared that this prop- 
erty, if sold at ail by Mr. Harris, had been sold for little more than 

•For other cases see same topio & § numeer in Dec. & Ain. Digs. 1907 to flate, & Rep'r Indexe» 
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half its value. The sale was not completed; bankruptcy întervened. 
An intervening equity must always be considered by the court upon a 
proceeding for spécifie performance, and that proceeding is addressed 
to the Sound discrétion of the court. There is no doubt about that be- 
ing the law. It has been adjudicated in a muhitude of cases. 

"The grantlng of the équitable remedy of spécifie performance is a matter 
of discrétion." Marthinsou v. King, 150 Fed. 48, 53, 82 C. C. A. 360, 365. 

[3, 4] Very well ; the court looked at the attitude of the parties, 
and inquired what interest has Henry in this matter. It appeared to 
the court, from the record before it, that Henry had sold his interest 
in this property to Neel, or somebody else, for $1,000, or rather given 
the option of purchase to such person for $1,000. This sum had not 
been paid. His equity to him is then worth $1,000, and no more, if 
it is worth anything. The right of the third person, who has paid 
nothing for an option to buy the property promised by Henry, is mere- 
ly spéculative, and cannot successfuUy contravene the positive equities 
of the bankrupt's creditors. 

Now, what are the intervening and conflicting equities? Hère are 
a multitude of creditors of Harris. Their claims amount to some 
$76,570.87. Hère is a value in that corner lot representing the excess 
between $36,000, which was the alleged purchase price, and $60,000 or 
$75,000, which it is worth. Is it not the plain duty of the court, if 
possible, to make Henry whole, pay him, if need be, $1,000 if he is 
entitled to it, and subject the balance to the intervening equity of the 
bankrupt's creditors? This is so plain that it does not seem possible 
for any one, a way-faring man or anybody else, to err therein. That 
was the phase which was presented to the court when Mr. Akerman 
made this motion to call a meeting of creditors, to part with their 
rights, perhaps, for the sum of $4,000. 

[5] The court very well knew ail the creditors were in the dark as 
to their rights. It prepared an opinion which might hâve enlightened 
them. Then, upon the application of counsel who desires to secure 
this property for his clients, the offer was withdrawn. The attorney, 
W. D. McNeil, according to his own testimony under oath in this 
hearing, stating to the judge, at thq time that he withdrew the offer, 
that it was done to prevent the publication of the opinion. The judge 
thought about that. Was there any significance to be attached to it? 
What did counsel hâve in mind ? Did he désire to deprive the prof es- 
si'on and the public of a lucid opinion settîng forth the law upon this 
important topic ? Assuredly not ; a member of the bar would not be 
so unkind to the public and the court. What, then, was his motive? 
The court could perceive no other, except that perhaps there might 
be some facts ïn the case which, while thèse negotiations were pend- 
ing he did not wish the creditors to be apprised of. 

[6, 7] That being true, in the interest of absolute fairness and jus- 
tice, the court thought it its duty to advise the public in an authorita- 
tive way of its views on the subject; to use his language in the state- 
ment to the paper : 

"That creditors might be advlsed of the value of the property." "Every- 
thing will be judicially done," wrote the judge, "and, if the judge is right; 
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thls valuàble property wlll be sold at public outcry [and he dld not déclare 
that he Is absolutely rlght, because he wrltes that Is hls opinion 'as be is 
then advised'; tbat is, hls 'tentative opinion,' and that he said on a judi- 
cial pi-oeeeding pending before him, said it judiclally after inquiry and in- 
vestigation]. If the judge Is rlght, this valuable property Will be sold at pub- 
lie outcry, and the business world can be on hand to do Its own biddlng, with 
an even chance to ail, and the probabillty of paylng ail creditors a hundred 
cents on the dollar." 

Now, what is there improper in that? What is there expressive of 
partial or unworthy judicial conduct in that? It was an application on 
which the court had ail the facts before it. It saw that in certain 
quarters there seemed a désire to suppress the facts. For that reason 
the newspaper statement was given. The first Une of that statement, 
now in évidence, terms it "authoritative." Well, now; what is the 
law? 

"Whenever a party to any action or proceeding, civil or crimtnal, shall 
make and file an affldavit that the judge before whom the action or proceed- 
ing is to be trled or heard bas a Personal bias or préjudice either against 
him or in favor of any opposite party to the suit, sueh judge shall proceed 
no further therein, but another judge shall be deslgnated in the manner pre- 
scribed In the section last preceding, or chosen in the manner prescribed In 
section twenty-three, to hear such matter. Every such aflBdavit shall state 
the facts and the reasons for the belief that such blas or préjudice exists 
[what biasî Why, of course, a Personal bias]. and shall be flled not less than 
ten days before the beglnning of the term of the court, or good cau^e shall 
be shown for the failure to flle it wlthin such tlme." 

If this affidavit had conformed to the law, if the act itself is valid, 
which mây be seriously doubted : 

"It shall be hls [the judge's] duty, on application by either party, to cause 
the fact to be entered on the records of the court, and also an order that an 
authentlcated copy thereof shall be forthwlth eertifled to the senior circuit 
fudge for said circuit then présent in the circuit, and thereupon such pro- 
çeedings shaU be had as are provlded in section fourteen." 

[9] But this affidavit before me does not comply in any respect 
with this statute. Such affidavits must be strictly construed. "The 
statute must be strictly followed." 23 Cyc. 592; Kelly v. Hocket, 10 
Ind. 299; State v. Moore, 121 Mo. 514, 26 S. W. 345, 42 Am. St. 
Rep. 542. 

[8] The affidavit nowhere allèges that the judge has personal bias 
or préjudice. It allèges that the judge has printed his opinion with 
regard to the law of the case, and that he is not impartial for that rea- 
ison, and that he is prejudiced "against the rights of the complain- 
ant," because he has- preconceived ideas of the law. Thèse ideas, I 
may say, he has obtained after A careful investigation on a judicial 
proceeding in the procèss of the case on a motion made by counsel 
for the trustée, backed up by the counsel who now come hère and 
make this objection to the court. It was on the offer of Mr. McNeil 
that this motion was made by Mr. Akerman, and upon that the judge 
made his judicial deliverance. That was not published, it is true; but 
the substance of it was published in the paper, 

Now, there can be no doubt that I am not in any sensé disqualified. 
I do not know Mr. Henry. I hâve a tentative view of the law of this 
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case. It might hâve been changea by argument. I hâve not heard 
any argument, and my opinion stands. 

I may say, in conclusion, that the head and front of my offending 
is that I hâve differed with thèse young men upon a 'question of law, 
and when I thought I saw that it was intended in a certain quarter 
to suppress an opinion in which that différence had been expressed, 
■ I felt it my duty to give to ihe public and to the parties intelligible 
information of what I thought to be the law, that those interested 
might, if they saw proper, protect themselves. That the creditors 
were in the dark as to their own rights, that they were in danger of 
losing more than half the assets, that they were not familiar with 
those légal principles I hâve enumerated, whose application may se- 
cure their debts, is incontestable; and I sought to unfold in an au- 
thoritative way my tentative views, already judicially formed, so that 
they might see the light as I was then advised. This is ail, and for 
this it has been blazoned through the length and breadth of the land 
that I am an unfair and partial judge, unworthy to try the cause. 

In my long judicial service there hâve occurred many instances in 
which as judge I hâve been obliged to confound the purposes of 
crime, or fraud, of greed, or avarice. A judge of a United States 
court, in a large and populous district, who has the courage of his 
convictions, cannot be said to sail through life "on seas of milk in 
ships of amber." It is perhaps true that in many mighty cases, in 
which I hâve presided, I hâve been subjected to criticism far more 
truculent, by critics perhaps more formidable than the young men 
who hâve so causelessly and cruelly taken unlawful action tending to 
impugn my judicial character in this case. Not one, nor ail, however, 
hâve occasioned me more distress. They are both graduâtes of the 
law school to which quite unselfishly I hâve for 20 years devoted most 
of the time I hâve been able to spare from my judicial labors to the 
éducation of the country's youth. Toward neither hâve I indulged 
an unkind word or thought; both I hâve attempted to serve, and 
one has been heretofore the object of deep and most interested so- 
licitude. The plaintifï, Henry, I never knew. The amazed and as- 
tounded sensé of wrong I hâve suffered since thèse abortive affidavits 
were published can then be understood by every nature capable to 
appreciate the chastity of judicial honor, which. feels a stain like a 
wound. 

But is it not true that this is the reward of most who hâve con- 
scientiously, fearlessly, and effectively served the day and time in 
which they lived? Was it not true of David, the son of Jesse, the 
royal poet and warrior of Israël, whose gallant young heart and dead- 
ly sling laid low the giant of Gath, whose military genius extended the 
dominions of Israël from the Orontes to the Euphrates, whose divine 
inspiration has left to ail tongues and ail times the sacred melody of 
the sublimest poetry the world has ever known ? Was not even David 
in his old âge obliged to pray : 

"Dellver me from mine enemles, oh, God ; défend me from them that rise 
up agalnst me. 
"Dfiliver me from the workers of iniquity. 
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"For lo, they lie In walt for my soûl; the mlghty are gathered against 
me ; not for my transgression nor for my sin. 

"They run and prépare themselves without my fault; behold they belch 
eut with their mouth: 

"But thou. oh Lord, shalt laugh at them; Tàou shalt bave them In déri- 
sion." 

I might say more, but did not David also say : 

"I will keep my mouth with a hridle whlle the wicked is before me." 

[10] Mr. Akerman, counsel for the complainant, reïusing to pro- 
ceed with the case on trial, you may take an order dismissing it for 
want of prosecution. 

, Supplemental Opinion. 

The gravity of this case has impelled the court to give it further 
considération. While a final decree and order has been entered, the 
court during the term has control of its own records and orders. 
Understanding that, if any injustice had been done the complainant, 
it Was compétent for the court to modify the decree, of its own mo- 
tion, the record has again been scrutinized and the law again examined. 

(11] The resuit has been the conclusion that section 21 of the Judi- 
ciaî Code has no référence to any case pending at the time it took 
effect. This was January 1, 1912. Section 299 of the new Judicial 
Code (Act March 3, 1911, c. 231, 26 Stat. 1169) provides: 

"The repeal of existing laws, or the amendments thereof, embraeed in this 
act, shall not affect any act done, or any right acoruing or accrued, or any 
suit or proceeding » * * pending at the tlme of the taklng efEeet of this 
act, but ail such suits and proceedings, and suits and proceedings for causes 
arising or acts done prier to such date, may be commenced and prosecuted 
within the same time, and with the same effect, as if said repeal or amend- 
ments had not been made." 

This provision, then, not only préserves to any litigant in a cause 
pending on the Ist of January, 1912, the right to proceed as if the 
act had not been passed, but even authorizes a new suit or action 
upon a cause of action originating before that date, and makes the 
act also inapplicable to such new suit or action. It was plainly the 
object of Congress to avoid any rétroactive opération of this new law. 
It was the purpose of Congress to make it applicable to future suits 
and actions arising because of future acts or future rights. 

The provision of section 21 'of the act which requires that the af- 
fidavit seeking to disqualify a judge because of personal bias or préj- 
udice shall be filed not less than 10 days before the beginning of the 
term of court, or good cause shall be shown for failure to file it within 
such time, is additionally persuasive that the clause amending the 
old ;law and defining a new ground of disqualification should bave 
only a future opération. Any other interprétation would seem re- 
ductio ad absurdum, for how can the afiidavit provided for by the 
act be filed 10 days prior tO'''a term which began before the act went 
into efïect? 

There is, however, no ambiguity about clause 299. Excluding ail 
language except ■ that which is directly pertinent to the case before 
the court, the amendments to the existing law it is declared "shall not 
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affect any act donc, or any suit or proceeding, pending at the time of 
the'taking effect of this act." Since the equity cause in this case was 
filed on October 23, 1909, and the bankruptcy proceeding on March 
27, 1911, the suit or proceeding before the court was pending when 
the act took effect, and the \affidavit of alleged disqualification, even 
had it conformed to the statute, has no place in the files of the court, 
and is merely a brutum fulmen. 

For this additional and palpable reason, the action of the cornplain- 
ant and his counsel has no justification in law, asjit had none in fact. 



SAN JOAQUIN & KINGS RIVER CANAL & IRRIGATION CO., Inc., 7. 
STANISLAUS CODNTÎ et al. 

(Circuit Court, N. D. Callfomla. September 18, 1911.) 

No. 14,554. 

1. EQTJITT (§ 409*)— QUESTIOXS OF PaCT— PBESUMPTION in FAVOB 011 FiNDIHGS 

■ OF Mastee. 

In a suit to enjoln the enforcement of wa ter rates to be chargea by 
an irrigation company fixed by a county board onder législative author- 
ity as conflscatory aud in violation of the constltutioual rights of the 
Company, the corurt is requiredi to exercise Its own unfettered judgment 
upon ail material questions of fact and lavr, and the rule in ordiuary 
cases as to the presumption In favor of flndings of fact by the master 
does not prevail. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 905-923; Dec. 
Dig. § 409.*] 

2. Watees and Wateb Courses (§ 257*) — Reasonablenbss of Watee Rates 

FrxED HT Public Authority— Vai.uation of Plant. 

In ascertalning the value of a large irrigation plant for the purpose 
of determiniug the reasonableness of water rates fixed by public author- 
ity to be charged for service from such plant, as falr a rule as can be 
formulated is to find the cost oC reproduction as of the date of the use 
In question, and deduct therefrom the dépréciation that has resulted from 
âge and use. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
8 257.*] 

3. Waters and Wateb Courses (§ 257*) — State Régulation or Charges bt 

Irrigation Company— Reasonableness op Rates— Valuation of Pbop- 

EETY. 

Oomplainant, an irrigation company, brought suit to enjoln the en- 
forcement, on the ground that they were conflscatory and in violation of 
complainant's constitutional rights, of water rates flxed for its service 
by the boards of supervisors of the countles throijgh which its canals ex- 
tended under Act Cal. March 12, 1885 (St. 1885, p. 95), whlch authorlzed 
such boards to estimate the value of ail property actually used and use- 
ful to the appropriation and furnishing of such water and the reasonable 
annual expense of the service, and to flx such rates that the net annual 
profits of the company should be not less than 6 nor more than 18 per 
cent, upon the value of the property actually used and useful. Held, that 
the estimate of the master of the value of the physical property of cora- 
plainant actually used was made upon a proper basis and was supported 
by the évidence ; that his flnding as to the annual expense of the service 
was also supported by the évidence, and should be confirmed, but that 
complainant was entitled to hâve added thereto, to be deducted from its 

*For otlier cases see same topic & i numbjss lu Dec. & Am. Diga. 1907 to date, & Rep'r Indexa» 
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• gross Income, an^ allowance on account of dépréciation of Its plant in ad- 
dition ta thepost of eurrent repairs. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dlg. 
§257.*] 

4 Waters and Watee Coubses (§ 257*) — State Reqttlation of Charges bt 
Iebigation Company— Valuation of Peopeett— WateB Rights. 

Under the Constitution and laws of Californla wMoh déclare the use 
of the waters of the state appropriated for sale, rental, or distribution to 
be a public use, and the right to collect compensation therefor a fran- 
chise subject ta régulation by law, an irrigation company diverting wa- 
ter from a streain fOr' distribution through its canals Is merely an inter- 
mediate agency between the public, which is the owner of the water, and 
the owners of the land to which it is applied, who are the real appropri- 
ators and owners of the water right, which runs with the land, and is 
basëd upon and measured and llmited by the bénéficiai use ma de of the 
water. The company, bas no property in the water or the water right, 
aside from its franchise, to dlstribute and collect compensation therefor 
which a county board is requlred to conslder in estlmating the value of 
its property as a basis for flxing rates to be charged consumers, under 
Act Cal. March 12, 1885 (St. 1885, p, 95), but is entitled to hâve its fran- 
chise, valued. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
V § 257.*] , 

_ In Equity. Suit by the San Joaquin & Kings River Canal & Ir- 
rigation Company against the counties of Stanislaus, Merced, and 
Frèsno, Cal. Decree fbr défendants. 
See, also, 163 Fed. 567; 191 Fed. 898. 

Action to enjoin the enforcement of certain water rates established 
by the boards of supervisors of the counties of Stanislaus, Merced, 
aiid Fresno, in the state of California, to be charged by the complain- 
ant as owner of certain canals and other works of a water distrib- 
uting System for water furnished to consumers, and to déclare said 
rates null and void on the ground that they and each of them are so 
low as to deprive complainant of its property without due process of 
lâw, and without Just compensation. 

Garret W. McEnerney, Frank H. Short, and Edward F. Treadwell, 
for complainant. 

Maddux & Maddux, Dfenver S. Ghurch, M. F. McCormick, H, S. 
Schaffer, and J. P. Langhome, for défendants. 

MORROW, Circuit Judge. The complainant îs a corporation or- 
ganized and existing under the laws of the state of Nevada, and is 
the successor in interest of a corporation of substantially the same 
name organized under the laws of the state of California, which for- 
meir corporation for more than 30 years next preceding the 14th day 
of June, 1905, was engaged in furnishing water for irrigation, sale, 
rental, and distribution to the inhabitants of the counties of Fresno, 
Merced, and Stanislaus. This former corporation on the 14th day of 
June, 1905, for a valuable considération, transferred to the complain- 
ant ail its canals, works, and property, and ail the water appropri- 
ated by it, and ail its right to appropriate water, together with ail its 
property and business connected therewith. 

•For other cases see same topic & i nvmbsb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexe» 
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The présent controversy between the complainant and the counties 
of Stanislaus, Merced, and Fresno is substantially the continuation of 
a controversy between the complainant's predecessor and the county 
of Stanislaus alone, which was before this court in San Joaquin & 
K. R. Canal & Irr. Co. v. Stanislaus County (C. C.) 90 Fed. 516, and 
113 Fed. (C. C.) 930, and which reached the Suprême Court, and is 
reported in Stanislaus County v. San Joaquin & King's River Canal 
& Irr. Co., 192 U. S. 201, 24 Sup. Ct. 241, 48 L. Ed. 406. This for- 
mer case related to certain maximum water rates fixed by the board 
of supervisors of Stanislaus county to be charged annually by thé 
complainant in that case af ter June 24, 1896. The présent case relates 
to certain maximum water rates fixed by the boards of supervisors of 
Stanislaus, Merced, and Fresno counties to be charged annually by 
the complainant in this case after the Ist day of July, 1907. Com- 
plainant allèges in its complaint that it owns and maintains a System 
of canals and works for the diversion, carrying, and distributing of 
water from San Joaquin river and Kings river, and their tributaries, 
from Tulare Lake and streams flowing thereinto; that said canals 
and Works head on the San Joaquin river at its junction with the 
Fresno slough, in the county of Fresno, and thence running through 
the counties of Fresno and Merced to and into the county of Stan- 
islaus ; that the canals and works actually used and usef ul in f urnish- 
ing water to the inhabitants of said counties are of the value of more 
than $1,132,514.85; that complainant is the owner of the right to 
divert from the said San Joaquin river and into said canals not less 
than 760 cubic feet per second, wheri there is so much water flowing 
in said river at complainant's headgates, and, when less than that quan- 
tity. is there flowing, then ail the water then flowing in said river; 
that the said right to divert said water and to sell and distribute the 
same is the property of the complainant, and is of the value of not 
less than $760,000, exclusive of and apart . from the value of the 
canals and works. 

The act of the Législature of the state approved March 12, 1885 
(Stats. 1885, p. 95), is referred to in the complaint. It provides 
in section 1 that the use of ail water now appropriated or that 
may thereafter be appropriated for irrigation, sale, rental, or dis- 
tribution is a public use, and the right to collect rates or compen- 
sation for the use of such water is a franchise, and except when so 
furnished to any city, city and county or town, or the inhabitants 
thereof, shall be regulated and controlled in the counties of the state 
by the several boards of supervisors thereof in the manner prescribed 
in the act. In section 4 it is provided that the boards of supervisors 
shall estimate as near as may be the value of the canals, ditches, 
flumes, water chutes and ail other property actually used and useful 
to the appropriation and furnishing of such water belonging to and 
possessed by the person, association, company, or corporation whose 
franchise shall be so regulated and controlled, and shall in like man- 
ner estimate the annual reasonable expenses, including the cost of re- 
pairs, management, and operating such works. Upon thèse estimâtes 
the boards of supervisors are authorized and required by section 2 of 
the act to flx and regulate the maximum rates at which water may be 
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sold, rented, or distributed. By section 5 of the act the boards of 
supervisors are required in fixing such rates to so adjust them that 
the net annual receipts, and profits thereof shall not be less than 6 
nor more than 18 per cent, of the value of the canals, ditches, flunies, 
chutes, and ail other property actually used and useful to the appro- 
priation and furnishing of such water. It is further provided that 
in fixing said water rates the boards of supervisors may likewise take 
into considération any and ail other facts, circumstances, and condi- 
tions pertaining thereto, to the end and purpose that said rates shall 
be equal, reasonable, and just, both to such persons, companies, asso- 
ciations, and corporations and said inhabitants. 

It is alleged in the complaint that in May and June, 1907, the boards 
of supervisors of the counties of Stanislaus, Merced, and Fresno, in 
assumed compliance with the said act of the Législature, estimated 
the value of the canals, ditches, flunies, and other property actually 
used by complainant and useful to the appropriation and furnishing 
of its appropriated water to the inhabitants of the respective coun- 
ties, and at the same time the boards of supervisors estimated the 
annual reasonable expenses, including the cost of repairs, manage- 
ment, and operating the said works so far as relates to each of said 
counties, and fixed the maximum rates for each and every kind of 
irrigation hère tabulated as follows : 



County. 


Value of Property. 


Annual Expenses. 


Maximum rate 
flxed per year. 


Stanislaus 

Merced 

Fresno 


$335,456.32 ' 
750,000.00 
116,250.00 


$35,000 
37,000 

21,750 


• $1.50 

1.65 

.85 



It is alleged: That the greatest area for the irrigation for which 
complainant or its predecessor has ever furnished, or has been called 
upon to furnish, water in said counties, is 103,980 acres, as follows: 

Stanislaus county 11,673 acres 

Merced county 52,379 " 

Fresno county 39,928 " 

Total .. .• 103,980 acres 

That there is no reason to expect or believe that said areas or ei- 
ther of them will, or can, be increased for several years. 

The income from comp^ainant's property in thèse three counties, 
based upon the area stated and the rates fixed by the boards of super- 
visors, would be as follows: In Stanislaus county, 11,673 acres at 
$1.50, $17,509.50;- in Merced county, 52,379 acres at $1.65, $86,425.- 
35 ; in Fresno county, 39,928 acres at $.85, $33,938.80— $137,873.65. 

It is alleged that the rates so attempted to be fixed by the said boards 
of supervisors are grossly unfair and unreasonable, and such that the 
net annual; receipts' and profits thereof to the complainant for waters 
furnished to. the inhabitants of the said counties cannot possibly 
amount to 6 per cent., nor to any per cent., upon the amount so esti- 
mated by said board to be the value of complainant's said property 
actually used and useful in the appropriation and furnishing of said 
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water to the inhabitants of said counties; and would not even repay 
to the complainant one-half o£ its annual reasonable expenses as es- 
tablished by said board, nor will it allow or permit the complainant 
to receive any just and reasonable compensation for the property used 
by the complainant and use fui to the furnishing of water to the in- 
habitants of said counties. 

Upon filing the bill of complaint, supported by affidavits, and after 
hearing upon an order to show cause, this court directed that a tem- 
porary injunction issue as prayed for in the complaint, enjoining the 
boards of supervisors in the counties named f rom enforcing the max- 
imum rates fixed by them as before stated. San Joaquin & King R. 
C. & I. Co. V. Stanislaus County (C. C.) 163 Fed. 568. Subsequently, 
the cause being at issue, it was referred to Hon. E. H. Heacock, 
the standing master in chancery of this court, to hear and report his 
iîndings of f acts and conclusions of law in the case. The master has 
heard the testimony, and upon such testimony has made an elaborate 
and carefully prepared report, dealing with ail the questions of fact 
and law in the case in a clear and comprehensive manner. The pa- 
tience and industry of the master in the performance of this work are 
highly commended by ail the parties to the controversy. The court 
joins in this commendation. The able and searching work of the mas- 
ter has removed from the case many matters of détail which hâve 
been accepted by ail parties as satisfactory and requiring no further 
considération by the court. 

[1] The court has therefore been relieved of much labor as the 
questions at issue hâve been reduced in scope and character; but the 
main and controlling questions still remain to be determined. The 
presumption in favor of the master's report as contended for by the 
défendants is admitted as the rule in an ordinary case in equity, but 
we are advised by the Suprême Court that in a case of this character 
we should not fetter our discrétion or judgment by any artificial rules 
as to the weight of the master's findings, however useful and well 
settled thèse rules may be in ordinary litigation. Knoxville v. Water 
Co., 212 U. S. 1, 8, 29 Sup. Ct. 148, 53 L. Ed. 371. We must there- 
fore give the testimony and the questions involved an independent 
examination, and to thèse questions we will now direct our attention. 

The master found from the testimony that the actual value of the 
property used by the complainant and useful in the appropriation 
and furnishing of water to the consumers under complainant's irriga- 
tion System was $896,829.55, and that the net annual income which 
the complainant should hâve received was $69,094.41. It was found, 
further, that this net income was the équivalent of 7.704 per cent. 
The statute provides that the rates fixed by the boards of supervisors 
for the services mentioned shall be so adjusted that the net annual 
receipts and profits to the associations, companies, or corporations 
furnishing water shall be not less than 6 nor more than 18 per cent. 
If the findings of the master are correct as to the value of complain- 
ant's property and the income derived therefrom, it foUows that the 
complainant's income was more than the minimum fixed by the stat- 
ute, and upon this basis the complainant has no cause of action and 
the bill should be dismissed. Whether the value of complainant's 
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plapt as found by the master is correct is the controlling question now 
submitted to the dourt for détermination. 

The question is one o£ great difflculty. There is no ascertainable 
market value for a plant such as is owned by the complainant in this 
case. If it were offered for sale, it would only command a price based 
upon the annual return which the plant would yield upon the invest- 
naent, and the reasonable certainty of its continuance. If by reason 
of régulation of rates by a board of supervisors or other regulating 
body the rates are uncertain and the return problematical, the value 
of the plant would be correspondingly depreciated. If, on the other 
hand, the rates are fixed and reasonably commensurate and certain for 
the service rendered, with the probability that they would be contin- 
ued and a suitable return secured on the investment in the future, the 
value of the plant would be correspondingly increased. Then there 
are other questions which enter into the value of such a plant if it 
were offered for sale, as, for instance, whether the plant is an eco- 
nomical system, rendering an efficient and satisfactory service in the 
distribution of water to the consumers, whether the lands to be irri- 
gated are of the quality to make irrigation profitable and certain, and, 
generally, whether ail the Conditions are favorable for the business 
of distributing water in the locality where the plant is established. 

Mr. Wiel_ in his work on Water Rights in the Western States (3d 
Ed.)i § 1305, speaking upon this subject, says: 

"Strictly speaking, it wonld appear that a great water plant bas no fixed 
value ; for value can be measured only by some standard accepted by custom, 
such as an open market, or what a thing brlngs on a sale, which Is its price, 
or value measured in gold. Great distributing plants are so rarely sold that 
there is no such standard of measurement. There is no open market for such 
thlngs. The only way in flguring in. money the value of a thlng having no 
sale market, and In its nature fixed and permanently bound in with its sur- 
roundings, Ig Upon the money return which it brings in, comparing that re- 
turn with the return received from things which do hâve a market value ; 
that is, the measurable value of such a plant lies in the rates it can coUect, 
and to àtteiûpt to flx rates upon its value (which dépends upon the rates) is 
hence proceeding to a considérable degree in a clrcle. The resuit Is that the 
détermination of a value on which to figure the return must be more or less 
arbi(;rary. ït becomes considerably a matter of establishlng eome emplrical 
formula hy experiment." 

The situation is one of gréât embarrassment to the courts called 
Upon to examine the reasonableness of rates fixed by public boards, 
but this rtiuch. bas been determined: 

"What the Ç()impany Is entitled to demand In order that it may hâve just 
compensation is a îfair return upon the reasonable value of the property at 
the time it Is'béing uséd for the publie." San Diego Land Co. v. National 
City, 174 U. S. 739, 757, 19 Sup. Ct. 804, 811, 43 L. Ed. 1154; San Diego Land 
& Town Co. V. Jasper, 189 U, S. 439, 442, 23 Sup. Ct. 571, 47 L. Ed. 892 ; Will- 
cox V. Consalidated Cas Co.; 212 U. S. 19, 41, 29 Sup. Ct. 192, 53 L. Ed. 382. 

It bas been determined, f urther, that : 

"The cost Of reproduction Is one way of àscertainlng the présent value of a 
plant like that of a wdter dOBipany, but the test would lead to obviously in- 
correct results, If the cost of reproduction is not dimlnished by the déprécia- 
tion which has come f roin âge and use." Kuoxville v. Water Co., 212 U. S. 
1, 2, 29 Sup. et. 1,48, 150, $3 L, Ed. 371. i 
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[2] We then hâve this rule for ascertaining the value of a plant of 
the character of that owned by the complainant in this case: Find 
the cost of reproduction as of the date of the use in question, and 
then from this cost deduct the dépréciation that has occurred from 
âge and usage. 

[3] Turning now to the master's report, we find that he has pro- 
ceeded upon this rule for the purpose of determining the value of 
. the plant and has made the examination in détail, making the aggre- 
gate as near as possible the cost of reproducing complainant's cariai 
System as of the date of July 1, 1907, when the rates in controversy 
took effect. The complainant claimed that the cost of reproducting 
the structures was the sum of $420,866.87. After a careful examina- 
tion of the testimony upon this claim, the master found that the esti- 
mate was 25 per cent, too high, and determined that the estimated 
cost of reproduction would be $315,515.14. The master further found 
that the dépréciation on the présent structures had been 30 per cent., 
or $94,654.54, which, being deducted from $315,515.14, leaves the 
value of the structures as of July 1, 1907, $220,860.60. This làst ap- 
pears to bê a large réduction for dépréciation, but with a suitable al- 
lowance from annual earnings to keep the property from further 
dépréciation the finding will be sustained. 

The complainant claimed that the cost of reproducing the earth- 
work of its canals would be $575,730.95. The cost was based upon 
the estimate that the canals had required the excavation of 5,367,765 
cubic yards of earth. The complainant estimated that the cost of 
excavation would be 10.725 cents per cubic yard, making a total cost 
of $575,730.95. The défendants estimated that the canals required the 
excavation of 4,679,760 cubic yards of earth, and introduced testi- 
mony tending to show that the work of excavation could be made at 
a cost of 5.5 cents per cubic yard, making a total of $257,386.80. The 
testimony showed that the cost of excavation turned largely upon the 
appliances used. The complainant's estimate was based upon the 
cost of doing the work entirely by sçrapers, and that of the défend- 
ants was based upon doing the work by means of modem excavating 
machinery. There was évidence tending to show that the combination 
of excavators and sçrapers would be required in digging complain- 
ant's canals, and the master found accordingly, and fixed the cost of 
excavation at 8 cents per cubic yard. The master accepted complain- 
ant's estimate as to the amount of earth required to be excavated, to 
wit, 5,367,765 cubic yards. The removal of this quantity of earth 
at a cost of 8 cents per cubic yard would be $429,421.20. The cost 
found by the master was $429,425.28. The différence between thèse 
two amounts is tmmaterial. This estimate appears to be reasonable, 
and the finding is sustained. 

The complainant claimed that the earthwork had appreciated in value 
in the sum of $129,365, and that this sum should be added to the cost 
of reproduction. The master refused to allow this claim. His rea- 
sons for so doing cannot be better stated than as set forth in his re- 
port. He says: 

"Complainant also claims that the earthwork had actually appreciated in 
value, effectiveness, and earning power by the lapse of time, by reason of the 
191 F.— 56 
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packing of the banks and tlie silting of the canals, thus avoldlng breaks and 
preventing loss of water by seepage. Tbe only witness produced by com- 
plainant ta show the value of such alleged a,ppreciation Is Mr. Haœmett, com- 
plainant's englneer. The testlmony is somewhat lengthy on thls point. I 
shall endeavor to state Mr. Hammett's theory of the alleged appréciation and 
his method of Computing its valuation. He advances the proposition that a 
newly bullt canal is less effective than an old canal by reason of the greater 
amount of seepage and loss of water than a new canal, due to the looseness 
of the soil, due to the bapks not being compacted, and causing washouts and 
'blowouts,' as It is called, maklng a new canal rather precarious of opération ; 
that, af ter It has been operated a f ew years, it gets in condition ; that it 
stays about the same from year to year, caused by the fact that the walls and 
the floor settle, and the silting, so that both seepage and leakage from the 
gâtes are largely stopped ; that, in order to make hls estimate, It is necessary 
for him to estimate the loss of water by such seepage in a new canal and to 
calcula te the total seepage and evaporatlon. He further testified as follows: 

" 'Q. Hâve you glven attention to the amount of loss from seepage and 
evaporatlon in canals? A. I bave in a gênerai way, but I hâve been unable 
to get accurate figures on them. Figures are very hard to get, due to people 
wantihg to get water through, and not caring much about the measurements. 

" 'Q. But hâve you experimented yourself in order to deteimine the amount 
of loss'by seepage and evaporatlon in canals, new and old, and otherwise? A. 
I hâve with old canals, but, as I say, on new canals I hâve been unable to 
get figures, except In a gênerai way because we hâve no new canals of our 
own, and, wlth other people's canals, they do not seem to care much about 
the figures ; and so it is impossible to get accurate figures from them. They 
do, however, state that the loss is in a gênerai way so much, but there is 
nothing accurate in those figures. 

" 'Q. Well, irrespective of the exact figures, are you able to approximate the 
différence in loss between a new canal and a well-silted canal from the ex- 
périence you hâve hadV A. I am able to assume it at a quantity which I am 
sure is less than the actual quantity. That is the best I can do. * * * 

" 'Q. What examina tion. If any, hâve you made of the canals of complain- 
ant in order to détermine the amount of actual seepage and evaporatlon in 
the complainant's System of canals, as they now exist and durlng the year 
1907-08? A. In August, 1907, I had measurements taken over the whole San 
Joaquln System, and determlned the amount of loss of water during a short 
period durlng that month. A period of seven days, in fact, was ail that I 
was able to eollect proper figures on, due to the inexpérience of the men that 
I had at work on It. So I had to throw ont the first two weeks of thelr work, 
and the thlrd week they got in figures which could be taken. Then, in 1908, 
I had continuons measurements taken from the Ist of July until the last of 
August, to détermine the exact amount of loss fi"om seepage and evaporatlon.' 

"He then states that he has eouiputed this loss, and that 33.1 per cent, of 
the total intakè was lost by seepage and evaporatlon. ' 

" 'Q. Now, you stated that your expérience permitted you to come to at 
least a minimum amount that would be lost in a new canal, and for the first 
few years of Its construction. Will you please state what that expérience has 
been in that regard, and what Is the amount of loss in a new canal as com- 
rared with this canal? A. 'My knowledge of that is mainly from observation 
of a few small, new ditches, and of hearsay In regard to actual canals where 
water has run in on new canals. For Instance, we bave at the end of our 
southsi'le canal a realty dit eh which was put In during the past year, and 
we know how much water per acre it took in that ditch to irrigate. We know 
that that was about six or elght times the amount that It takes per acre to 
irrigate under our own canal. Therefcre we assume that the extra quantity 
of water was lost in the canal, due to Its beIng a new canal. It would be 
probably about flve tImes the amount that Is being lost per mile in our own 
canal. Then I bave been told by people who were connected with the canal 
System — the San Joaquln System— tb.it at the time when the extension of the 
canal was made from Los Banos creek to Orestlraba creek that bétween 40() 
and 500 second fèet were turned into that canal first in attempting to take it 
to the Orestlmba Creek, and that very little.of the water reached Orestlmba 
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creek ; that is, that the loss for that— about 30 miles — was about 400 second 
feet for 30 miles. * * * 

" 'Q. Take tliis entire canal System, what would be your opinion as to tbe 
amouiit tbat it would lose on the average during tbe years before it got into 
what you mlght eall a perfeet condition? * * * A. I should say that it 
would lose three times as mueb at the start as it would after, say, eigbt years 
or so, and tbat after eight years or so it would practically be sUted, so that 
the loss woTild be very little more tban it would be after any succeeding num- 
ber of years.' 

"He then States hls method of computation as foUows: 'A. The theory that 
I went on was thls: That if the canal was constructed anew that there would 
be a very mueb increased quantlty of water lost in tbat canal in the flrst few 
years, as I hâve stated. The canal Is entitled to a certain quantity of water. 
We bave takers for ail that water, and therefore the second feet lost during 
this few years while the canal was siltlng up is an actual loss in dollars and 
cents. I consider that loss as a block amount equal ; that is, that the loss on 
one year, the présent loss in one year — tbat is, the increased loss because of 
the canal belng new — over thls eigbt years, would be equal to six times the 
présent loss in one year. Thls is due to the fact that at flrst the flrst year 
it would be three times as much, but the second year it would be very much 
smaller; tbat is, the change in loss for that eight years would not run in a 
straight Une, but would run in a cnrve approaching the horizontal, that at 
tbe end of eigbt years the loss would be the sa me from year to year, and tbat 
the total loss of tbose eight years would amount to, as I say, a block amouut 
equal to six times the présent amount in one year. Tbat amount would be ap- 
proximately 125,000 second feet for 24 bours. I give thls a value equal to the 
value per second feet of every second foot whicb we sold during the past sea- 
son, 1907-1908. This average amount received for every second foot that we 
sold was $1.05 per second foot for 24 bours, wbich made the value of this 
125,000 second feet of excess loss due to a new canal to be worth $125,- 
250. • * • 

" 'XQ. You never had occasion before this (bis employment by complalnant) 
to estimate the loss of water by seepage or evaporation in an irrigation canal 
under conditions exhibiting the same cllmate and the same or similar soil to 
that obtainlng in complainant's canal, had you? A. I had not. * • » 

" 'Q. Well, you never had any expérience in making tbose measurements 
before, hà* you? A. I had never had expérience in making tbose measure- 
ments before.' 

"As heretofore stated, Mr. Haramett entered into complainant's employ In 
the year 1907. The total amount of tbe appréciation clalmed is sbown by 
Complainant's Exbibit No. 26, wbfch is Mr. Hammett's calculation of dépré- 
ciation of structures and appréciation in earthwork, such appréciation In 
earthwork belng .$129,365. Défendants deny tbe theory of appréciation of 
earthworks and its application, and contend tbat no such alleged appreciatiom 
of earthworks is proper in arrlving at the présent value of the canal, for the 
reason stated by Mr. Henderson (a witness on behalf of the défendants) In hls 
testimony. In reply to the question, 'I ask you whether, in yorur opinion, any 
sum of money should be added to the value of thèse eanals on account of or 
as representing in any way tbe loss of any water by seepage?' he answered: 
'If tbe valuation of the canal sboiild be increased in regard to its cost or in 
regard to tbe value by the sllting up of tbe canal to the extent of preventing 
further percolation, I should not think so, inasmuch as in the design of the 
canal it is one of the éléments neces?ary to hâve the canal sufflclent to allow 
for seepage and evaporation in order to Irrigate a certain area, and In the 
construction of the canal to liTlgate a given number of acres due considéra- 
tion is given to tbat part of it, and therefore it follows tbat tbe original cost 
of the canal covered tbe feature of seepage, and that afterwards, if the seep- 
age Is reduced, it wo^ld simply give a greater earning capacity of the canal 
on the same luvestment.' 

"In determining tbe question of présent value, the method whîch bas been 
followed, and wbich is conceded by both parties to be the proper method, was 
to establish the présent cost of reconstructing the physical structures and 
earthworks of complaiijant's canal, togcther with such properties as might be 
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incident tliereto. Tiils method I hâve foUowed, as appears from the foregoing 
estimâtes. Havlng ascertained sucli cost of reproduction, the question Is pre- 
sented, In wliat respects is the canal at the time of the application of the 
rates in q.uestiora moi'e or less valuable than such newly constructed canal? 
For the purpose of ascertalnlng such présent value, It is admltted that the 
extent to which the canal bas depreclatéd shpuld be deducted from such es- 
tlmated cost of reconstruction. Likewlse, It wouW seem to me that If hj 
reason of a lessened amount of percolation the canals of complainant in their 
présent condition are capable of delivering more water, thereby producing 
greater revenues to the-company, It would be of more value than a canal es- 
timated on the basis of the reconstruction figures aforesaid. From Mr. Hen- 
derson's statement that, if afterwards the seepage Is reduced, it would sim- 
ply give a greater earalng capacity of the canal on the same investment, it 
seems to me that it would necessarily foUow that the canals would be more 
valuable by reason of such increased earning capacity. This is, of course, as- 
sumiEg that the canal company in this Instance would be able to sell the wa- 
ters which would be represented by the Increased capacity of the canal. 

"The only testimony offered to establish the vahiatlon of this alleged ap- 
préciation is that of Mr/ Hammett. Mr. Goodwin (a wltness on behalf of 
complainant) made no calculations of either appréciation or dépréciation, as 
heretofore stated. In order to arrive at the Increased carrying capacity of 
the canals by reason of the less amount of seepage that would exist in new 
canals, it was necessary for Mr. Hammett to< ascertain, flrst, the amount of 
water lost by reason of seepage in the présent condition of the canals; and* 
second, the amount of water that would be lost by seepage on the assumption 
that the canals were new* That Mr. Hammett as an engipeer is compétent 
to measure loss by seepage in the présent canal I believe satisfactorily ap- 
pears by reason of hls qualifloations as a hydraulic engineer, but it is equally 
important that he shall be compétent to estimate the amount of seepage In 
the new canals, foi; without such an estimate no calculatlon as to the advan- 
tage of the présent canals over the new canals- could be made. The excerpts 
from the testimony above stated I am of opinion show that Mr. Hammett 
does not possess the necessary expérience, and has failed to qualify as an 
expert wltness to testify an the point of the seepage in new canals. To re- 
peat hls testimony, he found it impossible to get aceurate figures on new 
canals; and hls knowledge 'is mainly from observation of a few small, new 
ditches and of, hearsay in regard to actual canals where water was run In 
on new canals,' as well as other portions of the testimony quoted, shows to 
my miud that Mr. Hammett is not a compétent wltness on this point. The 
burden of proof In establlshing the amount of such alleged appréciation is on 
the complainant, and complainant must establish the same by satisfactory 
évidence. 

"I do not flnd that the évidence offered on this point is satisfactory. Aside 
from the unsatisfactory character of such évidence, it seems to me that, ad- 
mitting that such canals hâve appreclated in value, the amount of such ap- 
préciation would be afCeeted by certain éléments of dépréciation caused by 
the collection pf berm In the canal, which has been testifled to in this case, 
and also by siltlng of the canal, which nécessitâtes an expense of cleanlng. 
Complainant contends that there Is at présent very little silt in the canals. 
Mr. Goodwin testifled in comparing the relative condition of the canal in 1906 
and 1S96, at which latter date he made an examlnatlon of the canal on behalf 
of the board of supervisors of Stanislaus county, that at the time of hls ex- 
amlnatlon, in 1906 there was practlcally no siltlng at ail, that the canal had 
practlcally had its croas-sectlon restored. Complainant also calls attention 
to the fact that one of défendants' wltnesses, D. M. Bouse, testifled that, 
while he had not been over ail the canal, some of it he had been over, and 
that he had done considérable work on it, cleanlng It out* and that the canal 
is in betteT shape than it was a few years ago, and that there was no sUt 
where he had seen. Mr. Rouse was formerly complainant's superintendent, 
Notwlthstanding Mr. Goodwin's statement that there was practlcally no silt, 
which testimony referred to the time of hls exainination in 1906, I flnd that 
complainant has charged in its maintenance accounts for the year ending 
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June 30, 1908, the sum of $15,760.44 for canal cleaning, the largest amount 
appearing in any one year. • » * 

•'Défendants' wltness Sloane has estimated In hls report of complainant's 
properties a dépréciation of earthworks by reason of silting to an amownt 
of |30,000. I find that In Mr. Goodwin's report to the supervisors of Stan- 
islaus coupty in 1896 he foUowed this method of deducting from the value of 
the earthworks an amount for dépréciation by silting, as appeàrs from the 
testimony in a certain excerpt taken from Mr. Goodwin's testimoriy before 
the board of supervisors of Stanislaus county. In reply to the question: 'Q. 
How much in your calculation of the dépréciation of $51,000 between the cost 
of construction and the présent value did you allaw for the fact that the 
canal was sllted? A. I allowed the whole silting of the canal as 223,767 
yards. Q. How much did you estimate it would cost to clean thatî A. Ten 
cents. Q. So that accounts for $22,376.70 of the $51,000 dépréciation from the 
cost of construction to the présent value.' 

"Mr. Goodwin in the case at bar testifled that both appréciation and dépré- 
ciation were questions to be eonsidered in the valuation of thèse properties. 
According to Mr. Hammett's theory, the canal would reaeh its maximum ca- 
pacity in eight years. The canals conceming vîhich Mr. Goodwin testifled 
before the supervisors in 1896 had been constracted for more than elght years 
prlor to the time of giving hls testimony, and had as fully appreciated In 
value as to the portions of the canal then existlng as at the présent day. Mr. 
Goodwin not only made no allowanee for appréciation, but, as shown, de- 
ducted a sum for dépréciation of the earthworks. It îs true that complalnant 
would not be bound; by Mr. Goodwin's testimony given in such former pro- 
ceeding, that It may not hâve urged this theory of appréciation at that time, 
or that, If the same was'urged, Mr. Goodwin did not concède it. I cite this 
instance mainly for the purpose of showlng that a déduction for dépréciation 
of earthworks by silting should be made from the alleged appréciation. Also, 
during the flrst eight years, which Mr. Hammett states is the time required 
to elapse before the seepage Is normal, I take it llttle or no canal cleaning 
would be required, as the silting up of the canal to a certain extent is désira- 
ble in its early stages, silting reducing the seepage as testifled to hy Mr. Ham- 
mett. As Mr. Hammett takes the total value of the water lost during thèse 
eight years as representing the Increased value of the canals in their présent 
condition, It seems to me he should deduct from the value of such water the 
cost of canal cleaning during a perlod of eight years, whIch Is now required 
to keep the canals up to thelr normal efflcieney. In other words, if a new 
canal lost $100,000 worth of water In elght years, but needed no canal clean- 
ing, and an old canal lost no water, but required $100,000 for canal cleaning, 
the revenue dèrived would be the same. Gomplainant expended for canal 
cleaning and dredglng from 1900 to 1908 $80,984.76. 

"After a eareful examination of ail the testimony on this question, I flnd 
I am unable to make either a calculation as to appréciation or dépréciation 
of the earthworks of the canal, and shall assume that the one ofCsets the 
other." 

After carefully reading the testimoiiy on this subject, I hâve reached 
the same conclusion the toaster did with respect to this claim. 

The master found that the rights of ways for complainant's canals 
were of the value of $144,119. To this finding no exception has been 
taken, but, in addition to this valuation, the complainant claimed be- 
fore the master, and urges the claim hère for the valuation for 286 
miles of fences along the canals at a cost of $148.50 per mile, making 
$42,471. The master rejected this claim for the reason that it was 
not supported by évidence. There is no évidence in the record that 
the complainant built any fences along its right of way. In com- 
plainant's brief before the master it îs stated : 

"That they were unable to prove that the Company Itself built thèse fences, 
but the books of the coinpany refer to thèse fences as early as 1877. If vie 
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admit that the adjolnlng owners bullt the fences, still, If the canal Company 
should fence Its right of way, it would be liable for one-half of thèse fences. 
O. C. Cal. § 841. Undoubtedly a new Company would be compelled to pay the 
cost of thèse fences if they attempted to condemn a right of way through this 
country." 

The master held that the inquiry he was called upon to irtake was 
the cosf of reproducing the plant at the time the rates in question 
were fixed, and that such cost of reproduction must be applied to the 
property that was owned by the complainant. He was of the opin- 
ion that if the fences had not been built by the complainant, and there- 
fore did not belong to the complainant, it would not be entitled to 
hâve them valued as a part of its property. I see no reason for sus- 
taining the exception to this finding. 

The complainant claimed that a fair and reasonable estimate of the 
life of weirs, gâtes, bridges, buildings, and machinery and other per- 
ishable structures in complainant's plant was 33 years, that an annual 
allowance should be made for such dépréciation, and, on the basis 
that reproduction of thèse structures would cost $420,866.87, it is 
claimed that an annual allowance should be made of ^/»8 of that sum, 
to wit, $12,748.08. The master found, as we hâve seen, that the cost 
of reproduction would be $315,515.14. He also found from the testi- 
mony that the average life of the structures was 33 years. Dividing 
$315,515.14 by 33 gives $9,561.06 as the average annual dépréciation 
found by the master. Défendants objected to such an allowance on 
the ground that the complainant had entered in its maintenance ac- 
count the expense incurred for repairs of structures, and that to allow 
complainant a sinking fund in addition would resuit in a double allow- 
ance for détérioration. The master was unable to distinguish be- 
tween repairs and replacements in the maintenance account, and found 
the complainant at f ault in not keeping a separate account for replace- 
ments, and accordingly made> no spécifie allowance for dépréciation. 
In doing this the master cites as authority the case of Knoxville v. 
Water Co;, 212 U. S. 1, 13, 29 Sup. Ct. 148, 53 L. Ed. 371. In that 
case in êstimating the value oif the water company's plant large déduc- 
tions were made on account of dépréciation. Thèse dépréciations 
were divided into complète and incomplète dépréciation. The com- 
plète dépréciation represented that part bi the original plant which 
through destruction or obsolescence had actually perished as useful 
property. The incomplète dépréciation represented the impairment in 
value of the parts of the plant which remained in existence and were 
continued in use. It was urgently contended on the part of the water 
Company that in fixing upon a valuation of the plant upon which the 
company was entitled to earn a reasonable return the amounts of com- 
plète and incomplète dépréciation should be added to the présent value 
of the surviving parts. The trial court refused to approve this meth- 
od, and the Suprême Court thought the refusai wasproper. That 
question is not involved in this case. There has been no addition of 
any amount on account of dépréciation to the présent value of the 
surviving parts, but, on the contrary, a déduction of $94,654.54 from 
the cost of reproduction has been made to find présent value, and 
what the complainant now asks is to be allowed to do what the Su-: 
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preme Court says it should do, namely, "earn a sufficient sum annu- 
ally to provide, not only for current repairs, but for making good the 
dépréciation and replacing of parts of the property when they corne 
to the end of their Hfe." The fact that the complainant has hereto- 
fore entered in its maintenance account expenditures for replacements 
ought not to deprive complainant of an allowance for dépréciation in 
the future if the amount can be ascertained with reasonable accuracy 
by the method of computing the average annual dépréciation as has 
been done in this case. The Suprême Court in the Knoxville Case 
said further: 

"The Company is not bound to see Its property gradually waste, without 
making provision eut of its earnings for its replacement. It is entitled to see 
that from earnings the value of the property Invested is kept uiiimpaired, so 
that at the eud of any glven term of years the original Investinent remains 
as it was at the beginning. It is not only the right of the Company to make 
such a provision, but it Is its duty to Its bond and stocli holders, and, In the 
case of a public service corporation at least, Its plain duty to the public" 

It seems to me that $9,561.06, the amount estimated by the master 
as the annual dépréciation of the plant, should be speciiically allowed, 
that there may be a clear understanding that the dépréciation of the 
plant is provided for and allowed out of the earnings that the value 
of the property may be kept unimpaired by use. It will then remain 
in estimating for the annual allowance for maintenance to separate 
annual repairs from expenses incurred for replacements to prevent 
dépréciation. This may be a difficult task, as the master has found 
with respect to the maintenance account now before the court. The 
distinction between ordinary repairs and repairs made in substantial 
reconstruction of the plant may not be accurately drawn, but absolute 
accuracy is not required in such détails. What is required is an esti- 
raate as near as may be of the value of the property, and an estimate 
as near as may be of the annual receipts and expenditures. The act 
of March 12, 1885, requires the boards of supervisors to estimate as 
near as may be the value of the canals, ditches, flumes, water chutes, 
and ail other property of such corporations, and in fixing rates to so 
adjust them that as near as may be the net annual receipts and profits 
shall not be less than 6 nor more than 18 per cent, upon the estimated 
value, and in estimating such net receipts and profits the cost of any 
extensions, enlargements, or any permanent improvements is not ta 
be included as part of the expenses of management, repairs, and op- 
erating of such works; but, when accomplished, may and shall be in- 
cluded in the présent cost and cash value of such works. The ques- 
tion before the court is to détermine whether the défendants in this 
case hâve made estimâtes in accordance with the requirements of the 
statute, and in so doing the revision must necessarily be also one by 
estimation. 

Referring now to the maintenance account, we find that complain- 
ant's books show that for the year ending June 30, 1908, it amounted 
to $83,487.28. In estimating what this account should be for an aver- 
age year, the master has made a number of déductions amounting in 
the aggregate to $16,372.44, leaving the amount to be deducted from 
compïainant's gross income on account of maintenance the sum of 
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$67,114.84. For example, the maintenance account as ît appears in 
complainant's books contains the charge for expenses incurred in 
cleaning the canals, $15,760.44. The master found that the average 
of this expense for the 10 years from 1900 to 1908 was $6,074.23. He 
has accordingly allowed this amount for maintenance for the year end- 
ing June 30, 1908, and not the sum of $15,760.44, actually expended. 
The master gives the reasons for such a reduced estimate. He says : 

"In the matter of flxing rates the présent act does not contemplate that the 
rates sbould be flxed annually. Whlle the act provides a method by which 
such rates may be changed from tlme to tlme, and whlch could be so foUowed 
as to requlre rates to be flxed annually, It Is clearly not the contemplation of 
the law that the rates should be so flxed. • * • There are many Items In 
the expense account whlch would be an easy matter to control by any dls- 
trlbutor of water ; as an illustration, canal cleaning, as well as the matter of 
repairs might be deferred for one or two years, and then an unusual amount 
of cleaning and repairs donc in one year solely for the purpose of having the 
rates adjudged InsufBclent. • * * It seems to me that It Is both advan- 
tageous to the canal company and ta the people of the countles that thèse 
rates should be so flxed that they wlU produce the annual rate on the average 
which the Législature Intended that such company shall reeeive, but not less 
than 6 per cent., and that the question as to whether such rates are sufficlent 
should be determined upon the basis of an average maintenance expense." 

In view of the large déduction of 30 per cent., amounting to $94,- 
654.54, made by the master on account of the depreciated condition 
of the property upon which the complainant is to reeeive a corre- 
spondingly reduçed income, and the further réduction of $9,686.21 
from the amount actually expended in 1908 for cleaning complainant's 
canals in estimating the average annual expenses for that work it 
would seem that the maintenance account might very well stand with- 
out furthér réduction. 

In my opinion it is the duty of the complainant to keep its works 
in good repair, and dépréciation promptly met by replacements. The 
number of acres irrigated under complainant's System for the year 
ending June 30, 1908, was 93,003.35. An allowance of $9,561.06 for 
annual dépréciation, in addition to $67,114.84 found by the master as 
the annual maintenance account, and the sum of $488.10 for the féd- 
éral excise tax, would make the total sum of $77,164. This sum 
will be approximately an allowance of 83 cents per acre for cost of 
maintenance, which appears to be less than the average cost of main- 
tenance for 20 of the United States réclamation service projects, where 
the average is reported to be $1 per acre. Wiel on Water Rights in 
the Western States (3d Ed.) §§ 1288,. 1399. I shall therefore concur 
in the master's estimate of $67,114.84 for the annual maintenance, 
including current repairs; and shall also find that the sum of $9,561.- 
06 should be allowed from the annual earnings to meet dépréciation 
and keep the property unimpaired. 

The master's finding that the value of complainant's tangible prop- 
erty is $896,829.55 is, therefore, sustained. The estimate for annual 
maintenance, amounting to $67,114.84, to which is added the sum of 
$488.10 for the fédéral excise tax, is also sustained. But to this esti- 
mate I will add the estimate of $9,561.06 for annual dépréciation, 
making the total amount for maintenance, inclqding repair^ and the 
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allowance for dépréciation and excise tax the sum of $77,164. The 
master's estimate that the total amount which the complainant should 
receive annually from water rates and other minor revenues is the 
sum of $136,697.35. Deducting from this amount the estimated an- 
nual expense of $77,164, there will be left the sum of $59,533.35 as 
complainant's net annual income on the value of its property. This 
sum is still in excess of 6 per cent, of the value of complainant's 
tangible property, the minimum fixed by the statute. 

[4] But there remains to be considered complainant's claim that 
the valuation of its property should include a valuation of its alleged 
water rights, which it values at $1,000,CXX). The complainant intro- 
duced testimony tending to support this claim. It is contended by 
complainant that this testimony tended to show that complainant's 
predecessor had purchased and paid for certain interests the sum of 
$112,000, and had by contracts made concessions in water rates 
amounting to $341,595.67 to parties owning lands riparian to the San 
Joaquin river below complainant's point of diversion, upon a sup- 
posed waiver by such landowners of their riparian rights as against 
complainant's appropriation of water from the river. I shall not 
review this testimony. I hâve carefully read it ail, and I agrée with 
the master that it does not support complainant's claim. It is con- 
tended, however, on the part of the complainant, that, whether it 
paid anything for the right of appropriation or not, the fact is not con- 
clusive of its value at the time of use, and I am of the opinion that it 
is not material to the controHing question whether the water right is 
property which the complainant as a carrier is entitled to hâve valued 
as its property under the statute. The latter question is the one to 
be considered in this case. The master found that the water right 
clajmed by complainant was a valuable one, and under the testimony 
was of the approximate value of $1,000,000. But the master did not 
find that this water right was property owned by the complainant, 
and rejected the claim. Complainant also contended that, as it was 
the owner of the franchise to coUect rates for the diversion and dis- 
tribution of water to its customers, it was entitled to hâve this fran- 
chise valued as property. It was further contended by the complain- 
ant that it was a "going concern," and was entitled to hâve that fact 
considered in estimating thè value of its property. 

The master's report upon this feature of the case is as follows : 

"It wlll be noted tbat In enumeratlng the propertles to be valued na men- 
tion is made of tlie valuation of the water right, but the property to be valued 
Is descrlbed as ail property actually used and useful to the appropriation and 
furnlshing of such water. I agrée, however, with eounsel that If sueh water 
right is property of the complainant that the same could not be taken for 
public use without compensation ; also, that the value of the water right in 
this case is a very valuable one, and under the testimony its valuation is ap- 
proximately $1,000,000. Also I agrée with eounsel that a water right is prop- 
erty, and cannot be taken from the owner thereof fcrr a publie use without 
compensation. The question presented, however, is whether complainant is 
the owner of the waters that it delivers to its customers. AU the cases cited 
by eounsel for complainant sustain the proposition that a water right is prop- 
erty, and cannot be taken for a public use without compensation, but ail of 
such cases, so far as my Investigation of the same has shown, refer to the 
taking of the property from the user of the water ; that is, the riparian own- 
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er wbo bas acquîred a right to tte water by reason of appropriation or other- 
wise, and do not refer to the taklng of the water by tbe public from a corpo- 
ration or person wbo acts as and wbose business is that of a distributor. 
Counsel In their argument state that tbere were no cases directly in point on 
this question. It seems to me, however, tbat the case of San Diego, etc., v. 
National City [G. C] 74 Fed. 79, is In point." 

The master refers to the fact that the décision is by United States 
Circuit Judge Ross, and quotes from the opinion as to the water rights 
claimed in that case as follows: 

"One of the objects of the présent suit Is to obtain a decree establlshing the 
validity of that clalm of the complainant to exact a sum of money in addi- 
tion to an annual charge as a condition on which alone the complainant wUl 
furnish consumers of water for Irrigation purposes other than those to whom 
it had furnished it for such purposes prior to December 18, 1892. And the 
contest that arose between the consumers and the company over this charge 
for a so-called water rIght and the refusai of the municipal authorlties of ■ 
National City to allow that charge in respect to acreage property withln the 
city limits is one of the principal causes of the présent suit. It does not 
change the essence of the thing for whlch the complainant demands a sum 
of money to call it a water right, or to say, as It does, that the charge is im- 
posed for the purpose of reimbursing complainant in part for the outlay to 
which it bas been subjected. It is demanding a sum of money for dolng what 
the Constitution and the laws of Californla authorized it to approprlate wa- 
ters within its llmlts, eonferred upon It the great power of eminent domain 
and the franchise to distribute and sell the water so approprlated, not only 
to those needing it for purposes of irrigation, but also to the clties and towns 
and their Inhabitants, within Its flow, for whlch It was glven the right to 
charge rates to be establlshed by law, and nothlng else. No autborlty can 
anywhere be found for any charge for the so-called 'water right.' The state 
permltted the water in question to be approprlated for distribution and sale 
for purposes of Irrigation, and for domestic and other bénéficiai uses, con- 
ferring upon the appropria tor thé great power mentloned, and compensating 
it for Its outlay by the fixed annual, rates. The complainant was not obliged 
to avail itself of the offer of the state, but choosing. as It did, to accept the 
beneflts eonferred by the Constitution and laws of Californla, It accepted them 
charged wlth the corresponding burdeh. Appropriating, as It dId. the water 
In question for distribution and sale, It thereupon became, accordlng to the 
express déclaration of the Constitution, charged wlth a public use." 

"Whenever," said the Suprême Court of California in McCrary v. 
Beaudry, 67 Cal. 120, 121, 7 Pac. 264 [265], "water is appropriated 
for distribution and sale, the public has a right to use it ; that is, each 
member of the community by paying the rate fixed for supplying it 
has a right to use a reasonable quantity of it in a reasonable manner. 
Water appropriated for distribution and sale is ipso facto devoted to 
public use, which is inconsistent with the right of the person so ap- 
propriating it to exercise the same control over it that he might hâve 
exercised if he had never appropriated it." 

The master proceeds as follows: 

"Counsel for complainant In their reply brief claim that the court In the 
National City case held that, the board having fixed the rates that the Com- 
pany might charge for the furnishing of water, that the company sought to 
charge in addition to those rates a charge for the water right — that is, for 
the right of the consumer to get the water — but the court properly held that 
this was included in the rates fixed by the board. Therefore they claim that 
the case is not In point. I do not flnd in the opiniom of the court that, as 
claimed by counsel, the court held that the value of the water right was in- 
cluded In the rates flxed. On the contrary, it seems to me the case directly 
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décides that there can be no charge for the so-called water right It seems 
to me to be very clear that, If a Company which bas appropriated certain 
watei's could not charge for a water rigbt as a condition précèdent before 
such water would be dellvered to a consumer, such company would not bave 
the rigbt to bave a valuatlon of such water rigbt added to the valuatlon of 
Its properties used In distrlbuting the water and the rates increased by such 
valuatlon of water rigbts. This would be doing Indirectly that which they 
could not do directly. The principle involved seems to me to be that a dis- 
trlbutor of water does not acquire any interest in the water itself, except for 
the purpose of distribution, and that, as stated by the court in the quotation 
aforesald, its sole compensation is to be derlved in the right to charge rates 
for such distribution. They are authorlzed uDder the law to appropriate wa- 
ter for this purpose, and to charge for such right is to charge for doing that 
which the Constitution and the laws of C'allfornia authorize them to do. As 
an illustration, to show that the right of the company to the water as an 
appropriator does not give a rigbt to the water itself, let us assume that the 
waters dlstributed by the complalnant in this case should be required for a 
greater public use, for instance the supplying of some municlpallty with wa- 
ter, and eondemnatlon proceedings should be brought to obtaln such water. 
It cannot be questloned that the right to such water is of great value to the 
farming community uslng the same, and that such users could not be de- 
prived of such water without just compensation, and that such compensation 
mlght be the différence between the value of their lands with the water and 
without the water. But such damage would cçrtalnly be payable to the users, 
and not to the canal company. It is true that the canal company might aiso 
be damaged by reason of the taking of such water and thus destroying their 
business, but such damage would not arise from the value of the water itself, 
but by reason of the loss of their franchise, which is their right to charge 
rates, as defined by the act. 

"Counsel for complainant in their brief state that, 'even if this value (the 
alleged value of the water right) should not be considered as a distinct item 
eo nomine, it Is évident that the value of complalnant's franchise and busi- 
ness is Increased to that extent by the existence of that right' If complain- 
ant means by this that the value of its franchise is increased to the extent of 
the full value of its water rigbts, such a construction would be allowing them 
the very mâtter which it is decided that they are not entltled to. Under the 
récent décision of the United States Suprême Court in the case of WlUcox v. 
Consolidated Gas Company, decided by the United States Suprême Court on 
January 4, 1909, It Is decided that a franchise is such property as should be 
valued in the matter of the fixing of rates, in that case a municipal gas corpo- 
ration. Counsel for défendants state that the court décides in that case that 
a franchise shall not be included in valuing the plant. I do not read such 
décision to that effect, but, on the contrai'y, that a franchise is property and 
must be valued, and that complalnant would be entitled to a valuatlon on its 
franchise, which uhder the act of California providlng for the régulation of 
rates is described as its right to eoUect rates. No testimony bas been ofifered 
in this case for the purpose of flxing such valuatlons. Counsel for complaln- 
ant In their brief as to the items which should enter Into their properties 
hâve made no clalm that under the évidence they bave established any valu- 
atlon for a franchise or for the good will or a valuatlon as a going concern." 

I agrée with the master in his interprétation of Judge Ross' déci- 
sion. The latter said distinctly that "no authority can anywhere be 
found for any charge for the so-called water right." This was équiv- 
alent to saying that under the Constitution and laws of the state the 
water company, as a mère appropriator and carrier of water for dis- 
tribution to consumers, had no such right. 

The San Diego Case was appealed to the Suprême Court of the 
United States, but that court did not find it necessary to pass upon 
this particular question. But in San Diego Flume Co. v. Souther, 
104 Fed. 706, 44 C. C. A. 143, the Circuit Court of Appeals for this 
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circuit, following the Suprême Court of California in the case of Ir- 
rigation Cbmpany V. Park, 129 Cal. 437, 62 Pac. 87, held valid a con- 
tract exàdjting a sum of money in addition to the legally established 
rate for tlie so-called water right ; and in the case of Souther v. San 
Diego Flume Co. (C. C.) 112 Eed. 228, Judge Ross yielded to that 
décision; but in the subséquent case of Boise City Irr. & Land Co. 
V. Clark, 131 Fed. 415, 65 C. C. A. 399, in the Circuit Court of Ap- 
peals, Judge Ross being then a member of the court and writing its 
opinion, adhered to his original opinion in the San Diego Case in 
passing upon the validity of certain water right contracts. That case 
arose in the state of Idaho whose Constitution provides, substantially 
as does the Constitution of the state of California, that the use of the 
waters of the state appropriated for sale, rental, or distribution is a 
public use and the right to collect compensation therefor a franchise, 
which cannot be exercised except by authority of and in the manner 
prescribed by law. The Constitution further authorizes the Législa- 
ture to fïx, as it had donc, the maximum rates to be charged for wa- 
ters sold. It was held by the Circuit Court of Appeals, Judge Ross 
speaking for the court and following his décision in the San Diego 
Case and the case of Stanislaus County v. San Joaquin & Kings River 
Canal & Irr. Co., 192 U. S. 201, 24 Sup. Ct. 241, 48 L. Ed. 406, that 
an irrigation company appropriating water for sale under the statute 
had no authority to «lakë private contracts for so-called perpétuai wa- 
ter rights, and that such contracts were void. It appears that there 
was an inequality in thèse contracts, but their invalidity was not based 
upon that ground, but because, as in the San Diego Case, they were 
contrary to the terms of the public use provided by the Constitution 
and laws of the state. In the meantime the doctrine of the Park Case 
was somewhat modified by the Suprême Court of the state in the case 
of Crow V. San Joaquin & Kings River Canal & Irrigation Co., 130 
Cal. 309, 62 Pac. 562, 1058, where it was held that a régulation of 
the company providing that "no land will be supplied with water 
unless ail dues and claims for previous supply on that land shall hâve 
been paid''_was not binding upon the consumer. It was held that, if 
the régulation could be considered a cotitract, it was without consid- 
ération, aiid that it was the duty of the water company under the law 
in California to furnish the consumer with water upon a tender of 
the estaiDlished rates, and that this rule precluded the idea that any 
other duties could be prescribed or imposed except the tender of the 
rate as a condition for supplying water as required by law. 

It may be said that the later case of Stanislaus Water Co. v. Bach- 
man, 152 Cal. 716, 93 Pac. 858, 15 L. R. A. (N. S.) 359, reaffirms the 
doctrine of the Park Case, but there was some question in the Bach- 
man Case whether the water company was in private ownership and 
use at the time the Constitution of the state was adopted, and whether 
the water right had become such a public use in the sensé of that term 
as used in the Constitution. But, if it was conceded that the water right 
had become such a public use, the court was of the opinion that the 
constitutional provision was not intended to prevent a landowner from 
acquiring and attaching to his land a right to the permanent use of 
water for its irrigation. That is a différent question from the one 
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we are now considëring. The question hère is whether the Consti- 
tution in declaring that the use of ail water appropriated for sale, 
rental, or distribution to be a. public use attaches the water right to the 
land for which the water is appropriated. The Bachman Case does 
not hold to the contrary, but, however that may be, in the still later 
case of Leavitt v. Lassen, 157 Cal. 82, 106 Pac. 404, 29 L. R. A. (N. 
S.) 213, and Lassen Irrigation Co. v. Long, 157 Cal. 94, 106 Pac. 409, 
the Bachman Case is left to be "construed in the light of the facts 
there presented." In view of this limitation the Lassen Cases be- 
come specially important and interesting. They appear to clear up 
the question under considération very materially, and, as they présent 
the very latest expression of the Suprême Court upon the subject, 
they deserve to be carefuUy considered. 

The plaintiff in the Leavitt Case was the owner of an irrigation 
System which appropriated waters from Susan river for the purpose 
of sale, rental, and distribution, and it was also claimed that, by means 
of the same canal and ditches, the plaintifï had made a private ap- 
propriation of waters for use upon his individual lands. He sold the 
System, but in selling reserved to himself the prior and perpétuai right 
to take from the system a sufificient quantity of water to irrigate his 
individual lands free of charge. The purchaser of the irrigation Sys- 
tem refused to allow the plaintiff to take water under such réservation. 

In the second case the Lassen Irrigation Company, as plaintiff, sued 
the défendant to recover the reasonable value of its service in furnish- 
ing water for the irrigation of defendant's lands. The défendant set 
up by way of cross-complaint a contract made with the plaintiff's 
predecessor in interest, under which he contended that he had a perma- 
nent preferential right to water sufficient to irrigate his lands. The 
court in denying the validity of thèse contracts, speaking through Mr. 
Justice Henshaw, said: ' 

"Treating Leavltt's appropriation as belng wholly and entirely for public 
use, he, the owner of the System, was but an Instrumentallty for the distribu- 
tion of the waters which he gathered to Buch members of the publie as mlght 
apply for them and pay to hlm the légal charge for the service that he ren- 
dered. As the agent of such a public use, he had no power whatsoever to ré- 
serve to himself for his private purposes any part of thls water." 

Treating Leavitt as a private appropriator, the court held his so- 
called réservation invalid because it would reserve for himself an "un- 
determined quantity of water without regard to the amount he had 
been beneficially using." 

The court said, further: 

"AValvlng ail minor objections, had Purser (the purchaser of the Irrigation 
System) the power so to burden his public trust wlth thls perpétuai private 
right, Purser, It is to be remembered, held ail of thèse waters as an appro- 
priator for sale, rental, and distribution under the Constitution of 1879. He 
was but the purveyor of this publie use, the agent in the exécution of this 
public trust. If, by any metbod, however devions, there can be carved out 
of this public trust such a private right, it must obvlously resuit In the de- 
struction of the public use Itself." 

Again the court said : 

"The right of an individual to a public use of water la In the nature bt a 
public right possessed by reason of his status as a person of the class for 
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whose beneflt the water is approprlated or dedlcated. Ail wlio enter the class 
may demand the use of the water, regardless of whether they hâve previously 
enjoyed It or not." 

The theory that the carrier or distributor of water, the use of which 
is declared by law to be a public use, is but the purveyor of this pub- 
lic use, the agent in the exécution of this public trust, has been adopt- 
ed in the state of Colorado, where the Suprême Court of that state 
in Wheeler v. Northern Irr. Co., 10 Colo. 582, 17 Pac. 487, 3 Am. St. 
Rep. 603, under a constitutional provision substantially the same as 
that of California, held that the carrier of water dedicated to the pub- 
lic use was "at least a quasi public servant or agent," that it was 
"not in the attitude of a private individual contracting for the sale or 
use of his private property," and that it "exists largely for the ben- 
efit of others, being engaged in the business of transporting for hire 
water owned by the public to the people owning a right to its use," 
that "the carrier must be regarded as an intermediate agency existing 
for the purpose of aiding consumers in the exercise of their constitu- 
tional right, as well as a private enterprise prosecuted for the benefit 
of its owners." 

In the later case of Wyatt v. Larimer, 18 Colo. 298, 33 Pac. 144, 36 
Am. St. Rep. 280, the same court said : 

"We adhère to the doctrine that such a canal company (irrigation company) 
is not the appropriator of the water diverted by it, but- that 'it must be re- 
garded as an intermediate agency existing for the purpose of aiding con- 
sumera in the exercise of their constitutional right as well as a private enter- 
prise prosecuted for the benefit of its owners' " — citing a number of Colorado 
cases. 

In Nebraska the irrigation act of 1895 (Laws 1895, c. 69) attached 
the right to the use of the water for irrigation purposes to the land 
to be irrigated. In Farmers' Canal Co. v. Frank, 72 Neb. 136, 100 
N. W. 286, the Suprême Court of the state, referring to this statute, 
said: 

"The doctrine of private ownership of water for irrigation purposes, dls- 
associated from the land to which it is designed to be applied, has been 
proved by long expérience to be detrimental to the public welfare. It has 
proved productive of endless controversies and abuses, and has given rise to 
interminable litigation. The other doctrine is that the right to the use of 
water should never be separated from the land to which it Is to be applied." 

The court then quotes the following from the report of Elwood 
Mead on Irrigation in California, United States Agricultural Depart- 
ment, 1901, p. 38 : 

"Where this doctrine prevails, canals and ditches. become, llke ràilroads, 
great semipubllc utilities, means of eonveyance of a public commodity, their 
owners entitled to adéquate compensation for services rendered, but having 
no ownership in the property dlstributed." 

The court, in further discussing the relation of the irrigation com- 
pany to the -water consumers for whose lands it has been allowed to 
appropriate the same, said : 

"The law grants to corporations of this character valuable rlghts, but vrith 
thesç rights are accompanying duties to the landholders for the irrigation of 
whose land the rights are granted, and, if thèse obligations are not fulfllled, 
the law will interfère at the request of the party injured. The irrigation 
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Company does not own the water. It Is only the servant of the public to car- 
ry it to the land for which it has been appropriated, and this service it is 
bouud to perform." 

In thèse cases the theory that the irrigation company is an inter- 
mediate agency in the exécution of a public trust is necessarily based 
upon the doctrine that the right to appropriated water is attached to 
the land. The company cannot at the same time be principal and 
agent. It cannot own the water or the right to appropriate and sell 
it, and at the same time be the agent of the public in appropriating 
it for a public use. The logical relationship of such a company to its 
appropriated water is that of agent of the owner of the land in divert- 
ing and bringing the water to the land for which it has been appropri- 
ated. But it is immaterial whether the company is deemed to be the 
agent of the public in diverting and carrying the water owned by the 
public to the consumer who owns the right to its bénéficiai use, or the 
agent of the consumer in diverting and carrying the water to his prin- 
cipal for a bénéficiai use. In either case, while the carrier is entitled 
to be paid for his services as a carrier a reasonable compensation un- 
der such régulations as the law may prescribe, he is not the owner 
of the water carried or the water right created by its diversion, and he 
cannot compel the consumer to purchase it, and to pay for its use, 
either in the way of an annual or other rate upon its supposed value as 
a property right. 

One of the methods suggested by the complainant for estimating 
the value of its alleged water right was upon the basis that the value 
of the right to hâve water to irrigate land may be measured by the 
excess of the value of the land with such a right over that which it 
possessed without such a right, less the expense incurred by the land- 
owner and the canal company in introducing the irrigating System. 
By this method the following estimate was obtained: The value of 
the land without water was $855,312. To bring the land under ir- 
rigation, the landowners had constructed latéral ditches costing $162,- 
000, making a total of $1,017,312 as the investment of the landowners 
The complainant's irrigation works cost $1,042,940.05, making a com- 
bined expenditure on the part of the landowners and complainant of 
$2,060,252.05. The value of the land with water was estimated at 
$4,122,210. Deducting from this amount the combined expenditure 
of $2,060.252.05, and we hâve as the value of the water upon the land 
the sum of $2,061,957.95. This sum divided in half would be $1,- 
030,978.97, which would represent the increased value of the land upon 
the landowner's investment, and also the increased value upon the ca- 
nal owner's investment — that is to say, the sum of $1,030,978.97 for 
each — and accordingly this sum is claimed by the complainant as the 
value of its water right. This method of working out a water right 
for the complainant and fixing its value is plausible, but not sound. 
It assumes that the irrigation company has obtained a partnership in- 
terest in the land irrigated, when none has been secured by contract 
or provided for by law. As well might a railroad company in estimat- 
ing the value of its property for rate purposes add to the value of 
its railroad property the valuation for a share or interest in the in- 
creased value of the land through which the railroad has been built, 
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and to tHë owhers of which it distrîtutes merchandise as à carrier. 
This method of valuation of a water right discloses, however,its real 
basis and charaçter ; to be of substance and value it must be attached 
to the land and be a part and parcel of that interest. What Mr. Jus- 
tice Henshaw said in the Leavitt Case with respect to a private right 
of service from the carrier is equally applicable to such a water right : 

"If by any method, however devlous, there can be carved out of this public 
trust such a private right, It must obviously resuit in the destruction of the 
public use Itself." 

Thijs theory of the relation of the carrier to the water right as an 
intermediate agent is in accord with the law of bénéficiai use pre- 
vailing in ail the Western states where the right of appropriation is 
derived from Act Cong. July 26, 1866, c. 264, 14 Stat. 251, and is 
there limited to some useful or bénéficiai purpose. As said by Mr. 
Justice Field in Atchison v. Peterson, 20 Wall. 514 (22 L. Ed. 414) : 

"The right to water by appropriation Is Umlted in every case in quantlty 
and quality by the uses for which the appropriation is made." 

This was said with respect to the use of water for mining purposes, 
but in the subséquent case of Basey v. Gallagher, 20 Wall. 682, 22 h- 
Ed. 452, the court held that the views and rulings made in the case of 
Atchison V. Peterson "are equally applicable to the use of water on 
the public lands for the purposes of irrigation." 

To the same effect is the désert land act (Act March 3, 1877, c. 
107, 19 Stat. 377 [U. S. Comp. St. 1901, p. 1548]), where it is provided 
that the right to the use of water on désert land "shall not exceed the 
amount pf water actually appropriated and necessarily used for the 
purpose of irrigation and réclamation." The Civil Code of California 
provides in section 1411, with respect to water rights acquired by 
appropriation : 

"The appropriation must be for some useful or bénéficiai purpose, and when 
the àppropriator or his succéssor in interest ceases to use it for such a pur- 
pose, the right ceases." 

Section 8, Act Cong, June 17, 1902, c. 1093, 32 Stat. 390 (U. S. 
Comp. St. Supp. 1909, p. 600), commonly called the "Irrigation Act," 
provides that : 

"The right to the use of water acquired under the provisions of this act 
shall be appurtenant to the land Irrigated, and bénéficiai use shall be the 
basis and measure and llmit of the right" 

The same provision has been incorporated into the laws of most 
of the Western states, not, however, as new législation, but as the 
established définition of a water right under the acts of Congress and 
the constitutional provisions of the states declaring that the use of 
appropriated water is a public use. The right of diversion is accord- 
ingly limitedto the bénéficiai use made by the consumer. Andersen 
V. Bassman (C. C.) 140 Fed. 14; Wiel on Water Rights in the Western 
States (3d Ed.) § 478. The complainant in this case claims to have 
acquired by prescription against ail riparian owners and by appropri- 
ation against the world the right to divert from the San Joaquin river 
the quantity of water which thé évidence shows it has diverted into 
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and through its canals for more than five years, to wrt, 1,350 cubic 
feet of water per second. The claim, as stated, is manifestly not suf- 
ficient to state a right of diversion. It must appear, further, that the 
complainant is either the owner of land for which the water is being 
appropriated for a bénéficiai use, or that the water is being diverted 
for the purpose of being carried by the complainant to consumers 
who own land for which the water is being appropriated for a bén- 
éficiai use, and that the water is being so used. The complainant in 
this case is not the owner of any land for which the water is being 
appropriated. The complainant's right to divert the water of the riv- 
er is therefore based upon and is measured and Hmited by the bén- 
éficiai use of certain consumers for which the water is being appro- 
priated. But, if the amount required by thèse consumers for a bén- 
éficiai use is not 1,350 cubic feet of water per second, then complain- 
ant has no right to divert that quantity of water; or if, for example, 
thèse consumers require only 100 cubic feet per second for bénéficiai 
use, then that would be the basis arid measure and limit of complain- 
ant's right to divert water from the river, and not the capacity of 
complainant's headworks, canals, and ditches used in making such di- 
version. The water right must, therefore, be the right of the con- 
sumer and attached to his land, and not the right of the complainant 
attached to its canal System. It follows that, under the law of this 
State, it cannot be v^lued as a property right upon which the com- 
plainant is entitled to an income from the water rate to be paid by the 
consumer. I do not overlook the fact that the right of the carrier 
to divert water from a running stream has been recognized in this 
state in some instances as ■ a water right vested in the carrier, and that 
valuations of such supposed rights hâve been admitted by the con- 
sumers; but the consumers hâve not admitted that right in this case, 
and as I do not find it established by law, and the évidence is not 
sufficient • to make it a law growing out of custom, I conclude that it 
is not a right that complainant is entitled to hâve valued as its prop- 
erty right in this case. i 

The complainant contends, further, that it is entitled to a valuation 
upon its "franchise" and upon the value of its plant as a "going con- 
cern," but the valuation claimed is based upon the value of its sup- 
posed water right, which, as has already been determined, as not a 
property right belonging to the complainant, and cannot, therefore, be 
so considered in any estimate of complainant's property either as a 
"franchise" or as the business of a "going concern." 

I think that under the law of this state and the authority of Will- 
cox V. Consolidated Gas Co., 212 U. S. 19, 29 Sup. Ct. 192, 53 L. 
Ed. 382, the complainant is j entitled to hâve its franchise valued by 
the boards of supervisors of the counties of Stanislaus, Merced, and 
Fresno as part of complainant's property, used and useful in the ap- 
propriation and distribution of water to the inhabitants of those coun- 
ties. But there is no évidence before the court upon which such a 
valuation can be made in this case, nor is there évidence upon which 
the court can value complainant's property as a "going concern." It 
follows that as complainant's net income is in excess of 6 per cent. 
191 F.— 57 
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(the minimum fixed by the statute) on the estimated value of com- 
plainant's property, used and useful in the business in which it is em- 
ployed, the complainant has no cause of action, and the biU must be 
dismissed. 

The temporary injunction heretofore issued in this case is dissolved, 
and the bill dismissed. 



SAN JOAQDIN & KINGS EIVER CANAL & IRRIGATION CO., Inc., T. 
SÏANISLAUS COUNTY et al. 

(Circuit Court, N, D. Callfornia. September 18, 1911.) 

No. 15,359. 

In Equity. Suit by the San Joaquin & Kings River Canal & Ir- 
rigation Company against the counties of Stanislaus, Merced, and 
Fresno, Cal. On motion for preliminary injunction. Motion denied. 

See, also, 163 Fed. 567; 191 Fed. 875. 

Action to enjoin the enforcement of certain water rates established by the 
boards of supervisors in the counties of Stanisla us, Merced, and Fresno, In the 
State of Callfornia, to be charged by complainant for water dlstributed to the 
Inhabltants of those counties for Irrigation after the Ist day of July, 1911. 

Garret W. McEnerney and Edward F. Treadwell, for complainant. 
L. J. Maddux, Denver S. Church, H. S. Shaffer, and J. P. Lang- 
home, for défendants. 

MORROW, Circuit Judge. This is a motion for an injunction 
pendente lite. 

The action was commenced by the complainant to restrain the de- 
fendants from enforcing certain water rates established by the boards 
of supervisors of Stanislaus, Merced, and Fresno counties after Case 
No. 14,554, 191 Fed. 875, just decided, had been submitted. The rates 
in the présent case took eflfect on the Ist day of July, 1911. The mo- 
tion is submitted upon the bill of complaint and answer, and upon the 
évidence taken in case No. 14,554. 

In the présent case it appears that the master's report in the former 
case was submitted to the boards of supervisors for their considéra- 
tion, and that they fixed the new rates upon the basis of the master's 
findings as to the value of complainant's property $896,829.55, adding 
thereto $60,000 as the value of complainant's franchise, making a 
total of $956,829.55. 

The rates fixed by the boards of supervisors in the présent case dif- 
fer somewhat from the rates fixed in the former case for a like serv- 
ice • 

1907. 1911." 

Per acre, per annum. Per acre, per annum, 

•Fresno County.. $ .85 $1.25 

Merced County 1.55 1.75 

Stanislaus County 1.50 2.00 
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It appears in the présent case that the total acreage of agricultural 
iands to be irrigated and the rates to be charged, and the income there- 
f rom, would be as follows : 

Fresno County 36,706 acres at $1.25 $45,822.50 

Merced County 47,836 " " 1.75 83,713.00 

Stanlslaus County 11,527 " " 2.00 23,054.00 

Total 97,069 acres $152,485.50 

Estlmated cost for maintenance in former case applied In thls case 77,164.00 



Net Income $ 75,485.50 

If the complainant should receive this net income from the increased 
rates upon the acreage as hère stated, it would be in excess of the 
net income found in the former case, and for the reasons there stated 
will be in excess of the minimum income allowed by the statute. 

It follows that the bill of complaint does not state a cause of action, 
and the application for an injunction pendente lite must be denied. 



KENTUCKY COAL LANDS CO. v. MINERAL DEVELOPMENT 00. (two 

cases). 

(Circuit Court, E. D. Kentucljy. September 25, 1911.) 

Nos. 699, 700. 

1. Courts (§ 269*) — Juhisdiction oii Fedebal Cotjbts— Construction or 

Statute. 

Section 8 of the fédéral judiciary act (Aet March 3, 1875, c. 137, 18 Stat- 
472 [U. S. Comp. St. 1901, p. 513]), providing for bringing In nonresident 
défendants in actions of a local eharacter, bas nothing to do witb the 
right to bring suits in a Circuit Court, but bas to do only with making 
It so that suits to enf orce certain liinds of causes of action rightf uUy 
brought there may be prosecuted to a hearing and détermination. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. 
§ 269.*] 

2. Courts (§ 269*) — Jueisdiction of Fédéral Courts— Venue of Local Ac- 

tions. ■ 

The provision of section 1 of the fédéral Judiciary act (Act March 3, 
1875, c. 137, 18 Stat. 470, as aniended by Act March 3, 1887, c. 373, § 1, 
24 Stat. 552, and Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 [U. S. Comp. 
St. 1901, p. 508]) that the Circuit Courts shall hâve original cognizance 
"of ail suits of a civil nature" involving the requislte amount, "in which 
there shall be a controversy between citizens of différent states," confers 
on those courts essential jurisdiction of ail such suits, whether transitory 
or local in thelr nature, leaving only the question of venue to be deter- 
mined. The provision of the following venue clause that "no civil suit 
shall be brought before either of said courts against any person by any 
original process or proceeding In any other district than that whereof 
he is an inhabitant, but where the jurisdiction is founded only on the 
fact that the action is between citizens of différent states suit shall be 
brought only in the district of the résidence either of the plaintiffl or the 
défendant," cannot apply to a local action, such as ejectment, which can 
only be brought in the district where the property atCected is situated, 
but in such case the venue is fixed by the nature of the cause of action, 
and, if the parties are citizens of différent states and the défendant can 

•For other cases see same topic & § numeee In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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be served wltWn the district, the court bas Jurlsdictlon, although nelther 
party Is a résident of the district. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. $ 809 ; Dec. Dig. ! 
269.* 

Jurlsdictlon of fédéral courts as affected by possession of subject-mat- 
ter, see note to Adams v. Mercantile Trust Go., 15 C. 0. A. 6.] 

3. Courts (§ 269*)— Fédéral Courts— Nature or Action— Teespass for In- 
JUBY 10 Real Peopbrtt. 

An action qf trespass to recover damages for Injury to land by cuttlng 
tlmber therefrom, and removlng the same, Is of a local nature, and can 
only be maintalned In a fédéral court In the district ta wMeh the land is 
sltuated. . 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 809; Dec. Dig. 
I 269.*] 

At Law. Actions by the Kentucky Coal Lands Company against 
the Minerai Development Company (two cases). On motions, to re- 
mand to state court. Motions overruled. 

R. D. Silliman, Choate & Larocque, Jos. C. Jones, and T. L. Edelen, 
for plaintifif. 

D. D. Fields & Son, Dishman & Dishman, and Worthington & Coch- 
ran, for défendant. 

COCHRAN, District Judge. Thèse two causes are before me on 
motions to remand. They are both civil suits at law, and the parties 
to each are the same. They were originally brought in the Letcher 
circuit court, and hâve been removed hère from thence. One is in 
ejectment to recover, possession of two tracts of land in L,€tcher coun- 
ty and $2,000 damages for the wrongful détention of same. The oth- 
er is in trespass, and is to recover $15,000 damages for wrongfuUy 
entering on those tracts and cutting down timber growing thereon, 
removing it therefrom, and converting it to the défendant' s own use. 
The plaintifif is a New York corporation, and the défendant a Vir- 
ginia corporation, doing business in this state. The latter has an agent 
in the state appointed under the laws thereof to receive service of 
process. At the time of the filing of the pétition and bond for re- 
moval service of process on such agent had been duly had in both suits. 

The ground of the motion to remand is that this court is without 
jurlsdictlon to hear and détermine the suits; i. e., that they were not 
removable causes. And this position is based upon the subordinate 
one that they could not hâve been originally brought in this court. 
That a civil suit is not removable from a state court to a Circuit Court 
of the United States, unless it could in the first instance hâve been 
brought in the latter, is well settled. Ex parte Wisner, 203 U. S. 449, 
27 Sup. Ct. 150, 51 L. Ed. 264. The removability of the suits in hand 
dépends, then, on the question whether they could hâve been originally 
brought hère. That is the sole question which is now up for con- 
sidération and détermination. 

Counsel for plaintiff practically assume that this question hangs on 
the question, subordinate thereto, whether the suits are covered by 
section 8 of the jurisdictional act of March 3, 1875. They will not 

•For other cases see same topio & § numbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 



KENTUCKT COAL LASDS 00. V. MINERAL DEVELOPMENT CD. 9QI: 

have it that it is possible for such jurisdiction to exist by virtue of: 
the jurisdictional act of 1887-88, the main act conferring jurisdiction i 
on the Circuit Courts of the United States. It is thought that thait, 
statutory provision is removed from considération by the fact that iti 
is expressly provided therein that where the jurisdiction is founded 
only on the fact that the action is between citizens of diiïerent, 
States, as is the case hère, suit shall be brought only in the district of , 
the résidence of either the plaintiff or défendant. This is not the dis- 
trict of the résidence of either plaintiff or défendant; the one being. 
a New York corporation and the other a Virginia corporation. That 
it is not the district of the résidence of the défendant, even though 
it does business therein and has an agent on whom process can be 
served, has been decided by the Suprême Court in the case of Shaw 
V. Quincy Mining Co., 145 U. S. 444, 12" Sup. Ct. 935, 36 L. Ed. 
768. 

As to section 8 of the earlier jurisdictional act, to which the later 
one purports to be an amendment, their claim is that thèse suits are 
not covered thereby. The suits which it covers are suits "to enforce 
any légal or équitable lien upon or claim to or to remove any incum- 
brance or lien or cloud upon the title to real or personal property 
within the district where they are brought." The only possible ground 
upon which it can be claimed that this statutory provision covers 
suits, such as thèse in hand are, is that they are brought to enforce a 
légal claim to real property within this district. It is urged that it is 
not possible to claim that the suit to recover damages for the cutting 
down and removal of the timber or so much of the other suit as seeks 
to recover damages for the wrongful détention of the real property 
whose possession is sought to be recovered are brought for any such 
purpose, and hence corne within that provision. As to so much there- 
of as seeks to recover such possession, it is claimed that, in so far, 
the suit is in personam, just as much so as it is, in so far as it seeks to 
recover damages for the wrongful détention, and that provision cov- 
ers no suit in personam, but is limited to suits that are in rem or 
quasi in rem. Indeed, it is urged that 'the section, inasmuch as it 
provides for bringing the défendant before the court by substituted 
service of process outside of the district, and, if not to be had, by pub- 
lication, could not constitutionally have been made to cover any suit 
in personam, not even one in ejectment. In support of the position 
that section 8 does not cover a suit in ejectment, the décision of the 
Court of Appeals of the District of Columbia in the case of Staffan 
V. Zeust, 10 App. D. C. 260, that a substantially similar statute, appli- 
cable to the District of Columbia alone, providing for substituted 
service of process and publication, did not cover a suit in ejectment 
is much relied on. The récent décisions of the Suprême Court in the 
case of L,adew v. Tennessee Copper Co., 218 U. S. 357, 31 Sup. Ct. 
81, 54 h. Ed. 1069, and Wetmore v. Tennessee Copper Co., 218 U. 
S. 369, 31 Sup. Ct. 84, 54 L. Ed. 1073, are relied on generally as up- 
holding the position that thèse suits could not originally have been 
brought in this court. It is conceded that Judge Phillips in the case 
of Spencer v. Kansas City Stockyards Co. (C. C.) 56 Fed. 745, and 
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that Judge McDowell in the case of Elk Garden Co. v. T. W. Thayer 
Co. (C, C.) 179 Fed. 556, each hâve held that a suit in ejectment can be 
brought in the Circuit Court of the United States for the district with- 
in which the land lies, even though such district is net the résidence 
of either plaintiff or défendant. But it is contended that the princi- 
pal point upon which reliance is had hère, to wit, that a suit in eject- 
ment is in personam, and hence not covered by section 8 of the act 
of March 3, 1875, was not presented in either case, that they are er- 
roneous, and that they hâve in eflfect been overruled by the décisions 
of the Suprême Court in the Ladew and Wetmore Cases. Such I 
believe to be a f air présentation of plaintifï's position on thèse motions. 

[1 ] I can say at the outset that, if the right to bring thèse suits orig- 
inally in this court depended on section 8 of that act, they could not 
hâve been brought hère. That section has nothing to do with the right 
to bring, suits in the Circuit Courts of the United States. It has 
to do with making it so that suits to enforce certain kinds of causes of 
action, rightfully brought there, may be prosecuted to a hearing and 
détermination. 

The jurisdiction of any court of original jurisdiction to hear and dé- 
termine a suit brought in it dépends upon two things. One of thèse 
two things is that the plaintifï must hâve had the right to bring the suit 
there. The other is that he must hâve had the right to prosecute it 
to a hearing and détermination after it was brought there. The right 
to so prosecute it does not follow necessarily from the right to bring 
the suit in the court. Thèse two things from the standpoint of the 
court may be put thus. The court must hâve jurisdiction of the cause 
of action sought to be enforced in the suit. And it must hâve juris- 
diction of the person of the défendant, either by service of process 
on him within the territorial jurisdiction of the court, or by his enter- 
ing his appearance, or, in case such service of process cannot be had 
because of his absence from such territorial jurisdiction, and the cause 
of action concerns property located therein, it must hâve jurisdiction as 
to such property, either by service of process outside of such territorial 
jurisdiction, or by constructive service by publication or warning or- 
der. Unless the court has jurisdiction of the cause of action sought 
to be enforced, the plaintiflf has no right to bring the suit there. And 
unless it has acquired jurisdiction of the person of the défendant or 
of his property, as the case may be, he has no right to prosecute the 
suit to a hearing and détermination after he has brought it there, not- 
withstanding he had a right to bring it there. Jurisdiction of the 
cause of action sought to be enforced in the suit or the right to bring 
the suit in the court consists of two éléments. The character thereof 
must be of the kind, jurisdiction of which or the right to bring suit 
to enforce which in the court is conferred by the statute. This is 
what has been termed "essential jurisdiction." It cannot be enlarged 
by consent of the parties. The other élément is that the court must 
be that one of the several co-ordinate courts differing only in the ter- 
ritory covered by them — i. e., in their territorial jurisdiction — where 
the suit to enforce the cause of action is required or permitted to be 
brought. In other words, the suit must be laid in the proper venue. 
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This élément is not essential to jurisdiction. It exists only for the 
benefit of the défendant, and can be waived by him. If the suit is of 
such a nature that it can be brought in another of such co-ordinate 
courts than the one in which it is permitted to be brought, and is so 
brought, the court where it is brought has jurisdiction of the cause 
of action notwithstanding the suit is improperly brought there if the 
défendant consent to its remaining there. What has been thus said 
of courts of original jurisdiction generally is true of the Circuit Courts 
of the United States. In order that any one of those courts may hâve 
jurisdiction to hear and détermine a suit brought there, it is essen- 
tial that the plaintiff had the right to bring the suit there; i. e., that 
the cause of action thereby sought to be enforced be of the kind ju- 
risdiction of which is conferred by statute on such courts, and that, 
there being no waiver, it be one of the several Circuit Courts of the 
United States where the suit is permitted to be brought, and, further, 
that the plaintiff has the right to prosecute the suit in that court after 
it has been brought there by the court's having acquired jurisdiction 
of the person of the défendant or of the property as the case may be. 
Now, section 8 of the act of March 3, 1875, as I view it, has nothing 
whatever to do with the first of thèse two things which are essential 
in order that a Circuit Court of the United States may hâve juris- 
diction to hear and détermine a suit brought in it ; i. e., it has nothing 
whatever to do with the plaintiff 's right to bring a suit therein. It 
neither prescribes the character of causes of actions, suits to enforce 
which may be brought in such courts and which they hâve the right 
to hear and détermine, nor the particular courts in which such suits 
may be brought. It détermines neither essential jurisdiction nor venue. 
In the case of Greeley v. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 L. 
Ed. 69, Mr. Justice Brown said : 

"It is entirely true that section 8 of the act of 1875 • • * does not en- 
large the jurisdiction of the Circuit Court. It does not purport to do so." 

The bearing of the section is in relation to the second of the two 
things which are essential in order that a Circuit Court of the United 
States may hâve jurisdiction to hear and détermine a suit brought in it, 
i. e., it concerns solely the right to prosecute a suit rightfully brought 
in such court after it has been brought when jurisdiction of the person 
of the défendant cannot be acquired because of his absence from the 
territorial jurisdiction of the court and his failure to enter his ap- 
pearance, and the cause of action sought to be enforced thereby con- 
cerns property located within such jurisdiction. It provides process 
for acquiring jurisdiction of such property. What it provides for is 
termed "substituted service of process." An order is to be made di- 
recting the absent défendant to appear, plead, answer, or demur. This 
is to be served on him wherever he may be found, and also upon 
the person or persons in possession or charge of the property sought 
to be affected, if any there be. Where such personal service upon the 
absent défendant is not practicable, the order is to be published in 
the manner required by the section. Such is the sole function of the 
statute. It has none other. It is a process statute, and not otherwise 
a jurisdictional statute. Judge Clark put the matter right in the case 



904' 191 FEDERAL REPORTER 

of Tug River Coal & Sait Co. v. Brigel, 67 Fed. 625, 14 C. C. A. 577, 
when he said : 

"The act slmply allows substltuted service In certain cases where the court 
bas jurlsdlctlon, and does not purport to change or modify the law as to 
jurlsdlction." 

Hence I say that, if the right to bring thèse suits originally in this 
court depended on this section, they could not hâve been brought hère. 
This being so, it has no bearing hère whatever, not even in its true 
function as a process statute. It has no such bearing, even if applic- 
able, because not needed, inasmuch as jurisdiction of the person of 
the défendant was acquired by due service of process on its statutory 
agent before the removal of thèse suits from the state court to this 
court. Were that not so, it could hâve no application to the suit in 
trespass nor to the suit in ejectment, in so far as it sought to recover 
damages for the wrongful détention of the land sought to be recov- 
ered. Such suits are not within the terms of the section, and possibly 
could not constitutionally hâve been made so. It is not certain that 
they could not. It is true that a money judgment can be based only 
upon actual service of process within the territorial jurisdiction of 
the sovereignty which created the court. But the jurisdiction of the 
United States is as wide as its territory. As to whether in that con- 
tingency it would hâve had application to the suit in ejectment, in 
so far as it sought to recover possession, is questionable. This is so, 
not because it could not constitutionally hâve been provided that re- 
covery of possession of land in a suit in ejectment could be had on 
such service. The case of Freeman v. Alderson, 119 U. S. 185, 7 Sup. 
Ct. 165, 30 L,. Ed. 372, cited by counsel for plaintiff, is not an authority 
to the efïect that it could not hâve been. It is rather an authority to 
the contrary, for the opinion say s that "service by publication may 
suffice for the exercise of the jurisdiction of the court over the prop- 
erty as far as to try thC right to its possession." It was there held 
only that a personal judgment for costs in a suit against an absent 
or nonresidcnt défendant to recover possession of land cannot be ren- 
dered on default where the défendant has not been personally served 
with process within the territorial jurisdiction of the court. It is so, 
because it is not entirely clear that the suit is within the terms of 
the section and that in two particulars. One is, as to whether the sec- 
tion has application to suits removed from the state court to a Circuit 
Court of tire United States. In the case of Woolridge v. McKenna 
(C. C.) 8 Ped. 650, Judge Hammond held that it applied only to a 
suit commenced in such Circuit Court, and that it did not apply to 
one removed there. In the case of Gillespie v. Pocahontas Coal & 
Coke Co. (C. C.) 162 Fed. 742, it was held otherwise. The other 
particular in which it is not entirely clear that the suit in ejectment, in 
so far as it seeks recovery of possession, is within the terms of the 
section is, as to whether it is a suit to enforce a légal claim to real 
property within the meaning of the section. In the case of Stafïan 
v. Zeust, supra, cited and relied on by plaintifï's counsel, it was held 
that such a suit was not covered by a substantially sitnilar statute 
providing for substituted service and publication applicable alone to 
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the District of Columbia. And it would seem that there is not as 
tnuch need for such a statute covering a suit in ejectment as suits in 
rem or quasi in rem. The relief granted in a suit in ejectment is a 
recovery of possession only. If the possession of the land is vacant, 
the plaintiff can voluntarily take possession. If it is not, he can sue 
the party in possession. He need not sue the owner. Possibly some 
difficulty might arise hère if the owner was in possession by agent, 
and not by tenant. By directing attention to thèse considérations 
against a suit in ejectment being within the Statute, I do not mean to 
intimate that I think it is not. I merely désire to point eut that the 
matter is questionable. The necessities of thèse cases do not call for 
a décision of the question by me. 

It is thus seen how utterly foreign section 8 of the act of March 
3, 1875, about which so much has been said by counsel, is to thèse 
cases. It has nothing to do with the question whether either of thèse 
suits could hâve been originally brought in this court; and, even if 
it h ad a limited bearing on thèse suits as a process statute, it is not 
needed, as there has been personal service of process. 

[2] If, then, thèse suits could hâve been originally brought hère, 
we must look elsewhere than to this section for such right, and it 
cannot be found elsewhere than in section 1 of the act of 1887-88, 
the main act conferring jurisdiction on the Circuit Courts of the United 
States, where counsel for plaintiff will hardly tolerate the idea that 
it is possible to find it. And it must be conceded that it is essential 
that this section should affirmatively confer such right. What, then, 
is the thought contained in that section? For whatever that thought 
is that is what it provides. To grasp that thought, and to présent it 
lucidly, will require entering into some détail, and may call for some 
deep thinking. The section is composed of two sentences, and the 
second sentence of three clauses. What we hâve to do with is the 
first sentence and the second or middle clause of the second sentence., 
The first and last clauses of the second sentence hâve no bearing hère. 

The first sentence is affirmative. It provides that the Circuit Courts 
of the United States shall hâve original cognizance of fîve différent 
kinds of civil suits, where the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value of $2,000. The first kind is dis- 
tinguished by the subject-matter of the suit, in being one "arising under 
the Constitution or laws of the United States, or treaties made or 
which shall be made under their authority." The other four kinds 
are alike in that they are distinguished by the parties to them. They 
are those where "the United States are plaintiffs or petitioners," those 
"in which there shall be a controversy between citizens of différent 
States," those in which there shall be "a controversy between citizens of 
the same state claiming land under grants of différent states," and those 
in which there shall ;be "a controversy between citizens of a state and 
foreign states, citizens or subjects." This sentence, then, has in view 
the Circuit Courts of the United States — indeed, its view is'i limited 
thereto — and it prescribes the character of civil suits of which they shall 
hâve jurisdiction. It confers such jurisdiction and none other upon 
them. Under and by virtue thereof, therefore, each Circtiit Court of 
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the United States has original jurisdiction of any suit of either char- 
acter mentioned therein. 

The second clause of the second sentence is négative. It is made 
up of two subordinate clauses. According to Mr. Justice Field in 
Wilson V. Western Union Telegraph Co. (C. C.) 34 Fed. 561, the 
first of thèse two clauses is "a gênerai provision" and the second "a 
proviso." This nomenclature was followed by Mr. Chief Justice Ful- 
1er in MicCormick v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 L. 
Ed.. 833, and by Mr. Justice Gray in Re Keasbey & Mattison Co., 160 
U. S. 221, 16 Sup. Ct. 273, 40 L. Ed. 402. In the case of G., H. & 
S. A. Ry. Co. V. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. Ed. 
248, Mr. Justice Brown characterized the one as a provision of "uni- 
versal application" and the other as "an exception." The first of thèse 
two clauses is in thèse words : 

"And no civil suit shall be brought before either of sald courts agalnst any 
person by any original process or proceedlng In any otber district tlian that 
whereof he Is an inhabltant." 

As Mr. Justice Gray puts it in Shaw v. Quincy Mining Co., su- 
pra, this clause "forbids" any suit being brought elsewhere. The 
second one covering the "proviso" or "exception" is in thèse words : 

"But where the Jurisdlctlon Is founded only on the fact that the action Is 
between cltlzens of différent states, suit shall be brought only in the district 
of the résidence of either the plalntifC or défendant." 

This second clause of the second sentence has in view the parties 
to the suit, and its view is limited thereto. The person forbidden is 
the plaintiff, though he is not mentioned. He is forbidden, so far as 
the terms of the clause are concerned, to bring any suit of the kind 
mentioned in the first sentence anywhere else than in the district of 
which the défendant is an inhabitant, except that, in a suit where 
the jurisdiction is founded only on diversity of citizenship, he may 
bring it in the district of the résidence of either the plaintiff or de- 
fendant. He is so forbidden out of regard, i. e., for the benefit of 
the défendant. The plaintiff being thus in terms forbidden to bring 
any such suit elsewhere, it apparently f ollows that the Circuit Court 
of the United States whereof the défendant is the inhabitant has sole 
jurisdiction of any suit brought by him, except where the jurisdiction 
is grounded on diversity of citizenship, in which case that of either 
the plaintiff or défendant is a résident and none other has jurisdic- 
tion. 

Thèse two parts of section 1 which I hâve been considering are 
thus seen to cover 'the two éléments of the first of the two things 
essential for a Circuit Court of the United States, to hâve juris- 
diction to hear and détermine a suit in it to which I hâve heretofore 
referred. The first sentence fixes its essential jurisdiction and the 
second' clause of the second sentence détermines the venue. Concem- 
ng them, Mr. Chief Justice FuUer in the case of Sweeney v. Carter 
on Co., 199 U. S. 252, 26 Sup. Ct. 55, 50 L. Ed. 178, had this to say: 

"The clause vestlng jurisdiction should not be confounded with the clause 
determiniug the partlcular courts in which the jurisdiction must be exer- 
clsed." 
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In the opinions of the Suprême Court the first sentence is referred 
to as being concerned with the "gênerai jurisdiction" of the Circuit 
Court, and it is characterized as a "grant of gênerai jurisdiction." 
In the case of Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. 
Ed. 635, Mr. Justice Miller characterizes it as describing — 

"the jurisdietic.il common to ail the Circuit Courts of the United States as 
regards the subject of the suit, and as regards the character of the parties, 
who, by reason of such character, may either as plaintlfCs or défendants sus- 
taln suits In the Circuit Courts." 

In referring to the second clause of the second sentence, he said 
that it "undertakes to define the jurisdiction of each one of the sev- 
eral Circuit Courts of the United States with référence to its ter- 
ritorial limits." Mr. Justice Gray in Shaw v. Quincy Mining Com- 
pany, supra, in referring to a like provision in another fédéral stat- 
ute, said that its effect was "to restrict and distribute jurisdiction." 
And in the case of In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 
37 L. Ed. 1211, in speaking of the words of the clause in question, 
he said : 

"Their object is to distribute among the particular districts the gênerai 
Jurisdiction fully and clearly granted in the earlier part of the section." 

Mr. Justice White in Maçon Grocery Co. v. Atlantic C. L,. Ry. Ce, 
215 _U. S. 501, 30 Sup. Ct. 184, 54 L. Ed. 300, where the claim of 
non jurisdiction was based on the ground that the suit was one that 
had to be brought in the district of which the défendants were inhab- 
itants and had not been, treated the noninhabitancy of the défendants 
as affecting the jurisdiction of their persons, though each one had 
been duly served with process He said : 

"ïhe basls of the claim that the Circuit Court had not acquired jurisdiction 
over the peison of the défendants was that none of the défendants was an 
inhabitant of the district in whlch the suit was brought." 

And in stating his conclusion he said that the Circuit Court for that 
reason "was without jurisdiction of the persons of the défendants." 
As to whether it is correct to say that noninhabitancy in such cases 
afïects the jurisdiction of the person of défendant may be question- 
able. But the requirement that' the suit should be so brought, being for 
the benefit of the défendant, is subject to waiver by him. This has been 
held by the Suprême Court in quite a number of cases. Ex parte 
Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904; Western 
Loan Co. v. Butte & Boston M. Co., 210 U. S. 368, 28 Sup. Ct. 720, 
52 L. Ed. 1101. 

Hereafter in referring to the first sentence of the section in question 
I will characterize it as the gênerai grant and the second clause of the 
second sentence as the distributing clause. 

What has thus far been said concerning the two has been for the 
purpose of clearing the way for deeper thinking. It is essential that 
we go deeper into the relation between the gênerai grant and the 
distributing clause than what lies on the surface. The function of 
the latter, as we hâve seen, is solely to distribute amongst the sev- 
eral Circuit Courts of the United States ^the jurisdiction cott- 
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ferred on thetn ail alike by the gênerai grant. If, then, upon dose 
examination jt should turn out that the distributing clause does not 
distribute ail the jurisdiction conferred by the gênerai grant, what is 
to become of the excess that has not been distributed ? Is it annulled 
because it has not been distributed, or is it to be treated as distributed 
i;; accordance with fundamental juridical principles applicable vvhere 
there is no statutory provision making distribution ; i. e., fixing venue ? 
There is no escaping the conclusion that the latter of thèse two al- 
ternatives is the Sound one. If the first section of the act of 1887-88 
had been confined to the gênerai grant— i. e., if it had not contained 
the distributing clause — and there was no distributing clause else- 
\vhere, it could not possibly hâve been urged that the gênerai grant 
was of no value. The sole effect of such a condition of things would 
hâve been 'that the jurisdiction thus generally conferred would hâve 
tb be treated as distributed in accordance with such principles. 
]jt would hâve to be taken that Congress intended such a distribu- 
tion. We find this very condition of things existing in relation 
to the jurisdiction of the Circuit Court of the United States in 
admiralty. Section 711, Rev. Stat. (U. S. Comp. St. 1901, p. 577), 
confers exclusive jurisdiction in admiralty on such courts. There is 
no statute distributing such jurisdiction amongst them. It was there- 
forè held in the case of In re Louisville Underwriters, 134 U. S. 488, 
10 Sup. Ct. 587, 33 L. Ed. 991, that a suit in admiralty could be 
brought in any district where process could be served on the défend- 
ant. A similar condition of things in relation to the exclusive juris- 
diction of those courts as to suits for infringement of patents and copy- 
rights existed until Act March 3, 1897, c. 395, 29 Stat. 695 (U. S. 
Comp. St. 1901, p. 589). Bowers v. Atlantic G. & P. Co. (C. C.) 104 
.Fed,:887. 

i). if, then, there had been no distributing clause in section 1, or else- 
where, the jurisdiction conferred by the gênerai grant would hâve to be 
treated as so distributed, and it necessarily follows that, if the distrib- 
uting clause does not distribute ail the jurisdiction conferred by the gên- 
erai grant, such as is not distributed thus should be treattJ also as so 
distributed. _ _A direct authority in support of'this position and of the 
ftirther position that the distributing clause of section 1 does not distrib- 
ute ail the jurisdiction conferred by the gênerai grant is to be found in 
the case of In re Hohorst, supra. That was a suit in the Circuit Court 
of the United States for the Southern District of New York by a New 
York citizen against a German corporation doing business in New 
York. The essential jurisdiction was founded on the ground that the 
suit was a civil suit between a citizen of a state and a citizen of a for- 
eign State. Thé défendant, though doing business in the state where the 
suit was brought, was not an inhabitant thereof, as held in Shaw v. 
Quincy Mining Company, supra. It was not an inhabitant of any state. 
The bringing of the suit in that court, there fore, was not forbidden by 
the gênerai provision of the distributing clause. It had application only 
to suits against inhabitants of some state, which was not the case 
with that suit. The défendant having been served within the dis- 
trict, and jurisdiction of its person having been thus acquired, it was 
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held that the court had jurisdiction under and by virtue of the gên- 
erai grant. Mr. Justice Gray in referring to the gênerai grant said : 

"The Intention of Congress Is manlfest • * * to vest In ttie Circuit 
Court of the United States full and effectuai jurisdiction, as contemplated 
by the Constitution, over each of the classes of controversies above men- 
tioned." 

The question therein he said was ^how far the jurisdiction thus con- 
ferred * * * jg afïected by the subséquent provisions of the same 
section." Then, as to the gênerai provision of the distributing clause, 
he said, a part of what is hère quoted having already been quoted in 
another connection, as follows: 

"Thèse words evidently look to those persons only who are Inhabltants of 
some district withln the United States. Thelr object is to dlstribute among 
the particular districts the gênerai jurisdiction fully and clearly granted In 
the earlier part of the same section, and not to whoUy amend or def eat that 
jurisdiction over any case comprehended in the grant. To construe the pro- 
vision as applicable to ail sults between a citizen and an alien would leave 
the courts of the United States open to allens agalnst citlzens, and close them 
to cltizens agalnst aliens. Such a construction Is not requlred by the pro- 
vision, and would be inconsistent with the gênerai Intent of the section as 
a whole." 

In the case of In re Keasbey & Mattison Co., supra, Mr. Justice 
Gray said with référence to the Hohorst Case that: 

•'The décision was that the act of 1S88 foi'biddlng suits to be brought In 
any other district than that whlch the défendant is an inhabitant had no ap- 
plication to an alien or a foreign corporation sued hère, * • * and there- 
fore such a firm or corporation might be so sued by a citizen of a state of the 
Union In any district in which valld service eould be made on the défendant." 

He further stated the ground of the décision to be that the suit 
was "not within the scope or intent of the provision requiring suit to 
be brought in the district of which the défendant is an inhabitant." 
To the same effect is the case of Barrow Steamship Co. v. Kane, 170 
U. S. 100, 18 Sup. Ct. 526, 42 L. Ed. 964. 

Shortly after the décision in the Hohorst Case, the case of Galves- 
ton, etc., Ry. Co. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 L. 
Ed. 248, came before the Suprême Court. It involved the question 
whether a suit by an alien against a citizen of a state was like a suit 
by a citizen of a state against an alien, in that it might be brought in 
any district where process could be served on défendant. It looked 
like that, if the citizen of a state could follow up an alien and sue him 
wherever he might be found, an alien should hâve the same right to 
follow up the citizen of a state and sue him wherever he might be 
found ; or, in other words, that it was a case where the homely saying 
that "what is sauce for the goose is sauce for the gander" should be 
applied. And this idea seems to hâve caught Mr. Justice Jackson and 
Mr. Justice Harlan, who dissented. But the Suprême Court held that 
a suit by an alien can only be brought in the district whereof the de- 
fendant is an inhabitant, because such a suit is clearly within the in- 
tent and scope of the gênerai provision of the distributing clause, 
whereas a suit against an alien is not. 

It is clear, therefore, that the distributing clause does not distrib- 
ute ail the jurisdiction conferred by the gênerai grant. It does not 
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distribute any of such jurisdiction as to a défendant who is not an 
inhabitant of some state. And such jurisdiction, not so distributed, 
is to be treated as distributed in accordance with such principles. 
How, then, is it as to such jurisdiction as to a défendant who is an 
inhabitant of some state? Does the distributing clause distribute ail 
such jurisdiction? Or, limiting ourselves to the jurisdiction of suits be- 
tween citizens of différent states, coyered by the proviso or exception of 
the distributing clause, does that proviso or exception distribute ail the 
jurisdiction of the Circuit Courts of the United States over civil suits 
between citizens of différent states ? If it does not, so much as it does 
not distribute is not affected by the proviso or exception of that clause 
and is to be treated as distributed in accordance with fundamental jurid- 
ical principles. Itmustbe conceded that the gênerai grant conf ers ju- 
risdiction of suits in ejectment and suits in trespass to recover damages 
for cutting down and removing timber and converting same to one's own 
use between citizens of différent states ; for it conf ers jurisdiction of 
ail civil suits between citizens of différent states and suits in ejectment 
and in trespass to so recover are civil suits. Are such suits then within 
the proviso or exception of the distributing clause ; i. e., are they there- 
by distributed ? Hère I will deal with the two kinds of suits separately. 
Are suits in ejectment covered by that proviso or exception? If so, 
they are distributed to the district of either the plaintiff or défendant. 
But that canriot be. From "inévitable necessity" a suit in ejectment 
cannot be brought anywhere else than in, the district where the land 
sought to be recovered lies. The suit in ejectment which we hâve hère 
could not hâve been brought in either the state of New York, the 
state of plaintiff's résidence, or in the state of Virginia, that of de- 
fendant's résidence. It could only hâve been brought in this district. 
It is clear, then, that suits in ejectment are not within the proviso or 
exception of the distributing clause. They were not distributed there- 
by. Then how is it as to suits in trespass like the one we hâve hère? 
Such suits are suits of a local nature, as well as suits in ejectment, 
tbough they are not so of "inévitable necessity." Mr. Chief Justice 
Marshall in Livingston v. Jefferson, Fed. Cas. No. 8,411, thus stated 
the distinction between transitory actions and those of a local nature r 
"The distinction taken is ttiat actions are deemed transitory where trans- 
actions on wliich they are founded might hâve taken place anywhere, but are 
local where their cause is in its nature necessarily local." 

In the American note by Judge Hare to the case of Mostyn v. Fa- 
brigas, 1 Smith's Leading Cases, part 2, p. 1071, it is said: 

"AU the books agrée that, when the suhject-matter in litigation is ownership 
or possession of real estate, It is essentlally local, and the remedy must be 
sought in the state or county where the land is situated. This is equally 
true of trespass and ejectment ; the wrong complalned of being substantially 
the same in both and dlflfering only in being prolongea. • * * A judg- 
ment in trespass may be as conclusive of the right to real estate as a judg- 
ment in a wrlt of entry or ejectment, and should theref ore only be pronounced 
by a tribunal which ean take judicial cognizance of the statutés, principles, 
and usages constltuting the les loci rei sitœ which must ultimately prevali 
where immovable property Is eoncerned. If a foreign court may adjudge such 
questions, it might mulet the défendant for damages for an act which was 
subsequently ascertained to be a legltlmate exercise of the authority implied 
in ownership." ' 
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But as suits in trespass like the one we hâve hère, though of a local 
nature, are not so by "inévitable necessity," as is the case with suitsin 
ejectment, it is not inconceivable that Congress might not hâve in- 
tended by the proviso or exception of the distributing clause that such 
suits when between citizens oî différent states, and the jurisdiction is 
founded only on diversity of citizenship, should be brought only in 
the district of the résidence of either the plaintiff or défendant. It is 
clear, however, that it did not so intend. In the case of Casey v. Ad- 
ams, 102 U. S. 66, 26 L. Ed. 52, Mr. Chief Justice Waite said : 

"The distinction between local and transitory actions is as old as the ac- 
tions themselves, and no one has ever supposed that laws which prescribed 
generally where one should be sued includod such suits as were local in their 
eharacter either by statute or the common law, unless it was expressly so 
declared." 

The case of Livingston v. Jefferson, heretofore referred to, arose 
under the judiciary act of 1789 (Act Sept. 24, 1789, c. 20, 1 Stat. 73). 
It conferred jurisdiction on Circuit Courts of the United States of civ- 
il suits between a citizen of the state where the suit is brought and the 
citizen of another state, and provided that no such suit should be 
brought in any other district than that whereof the défendant was an 
inhabitant, or in which he should be found at the tinie of serving the 
writ. That case was a suit by a citizen of New York against Mr. 
Jefferson, a citizen of Virginia. It was brought in Virginia, of which 
district the défendant was an inhabitant, and where he was found. 
But it was a suit for a trespass on land committed in Louisiana whilst 
it was a territory, but which was then a state. It was held that the 
court had no jurisdiction, though it was recognized that there was no 
likelihood of Mr. Jefferson ever being in the state of Louisiana so that 
he could be sued there. In the case of Northern Indiana Ry. Co. v. 
Michigan Central Ry. Co., 15 How. 233, 14 L. Ed. 674, Mr. Justice 
McLean said : 

"But wherever the subject-matter In controversy is local, and lies beyond 
the limlt of the district, no jurisdiction attaches to the Circuit Court sitting 
in it. Au action of ejectment cannot be maintained in the district of Michigan 
for land In any other district. Nor can an action of trespass quare clausum 
fregit he prosecuted where the act complained of was not done in the district. 
Both of thèse actions are local in thelr eharacter, and must be prosecuted 
where the process of the court can reach the locus in quo." 

The case of EUenwood v. Marietta Chair Co., 158 U. S. 105, 15 Sup. 
Ct. 771, 39 L. Ed. 913, arose under the act of March 3, 1875. It was 
a suit in trespass exactly like the suit in trespass we hâve hère. The 
trespass was committed in the state of West Virginia. The suit was 
brought, however, in the Circuit Court of the United States for the 
Southern District of Ohio by a New Jersey citizen against an Ohio 
corporation. The requisite diversity of citizenship existed, and the 
suit was brought in the district whereof the défendant was an inhabit- 
ant, and where it was found. It was held that the lower court was 
without jurisdiction to hear and détermine the case. Mr. Justice 
Gray said: 

"By the law of England and those states of the Union whose jurispru- 
dence is based upon the common law, an action for trespass npon land like 
an action to recover the tltle or the possession of the land Itself is a local 
action, and can only be brought wlthin the state In which tUe land lies." 
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And again: 

"The entire cause of action Is local. The land alleged to hâve been tres- 
passed upon lies la West Virginia ; the action could not be maintained in 
Ohio. The Circuit Court of the United States sitting in Ohlo had no juris- 
diction of the cause of action." 

Thèse authorîties make sure that under the statutes as they ex- 
isted prior to the act of 1887-88 no suit of a local nature was within 
their distributing or venue clauses. There is no possible ground for 
claiming that this is not true as to the venue or distributing clause 
of that act. Direct authority in support of the position that it is true 
as to suits of a local nature by "inévitable necessity" coming within 
section 8 of the act of March 3, 1875, and covered also by the gênerai 
grant, is to be found in the cases of Mellen v. Moline Ironworks, 131 
U. S. 352, 9 Sup. et. 781, 33 L. Ed. 178; Greeley v. Lowe, 155 U. S. 
58, 15 Sup. Ct. 24, 39 L. Ed. 69; Dick v. Foraker, 155 U. S. 404, 15 
Sup. Ct. 124, 39 L. Ed. 201 ; Jellenik v. Huron Copper Mining Co., 
177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647; Citizens' S. & T. Co. v. 
111. C. Ry. Co., 205 U. S. 46, 27 Sup. Ct. 425, 51 L. Ed. 703. The 
suit in Mellen v. Moline Iron Works was a suit brought in the Cir- 
cuit Court for the Northern District of Illinois by a Wisconsin cor- 
poration against an Illinois corporation and an Ohio citizen to remove 
an incumbrance and cloud on the property of the Illinois corporation 
in said district held by the Ohio citizen. The suit in Greeley v. Lowe 
was a suit brought in the Circuit Court for the Northern District of 
Florida by a New Hampshire citizen against Elorida citizens and 
Georgia and other states citizens for the partition of real estate in 
Florida. The suit of Dick v. Foraker was a suit brought in the East- 
ern district of Arkansas by an Ohio citizen against an Illinois citizen 
to remove a cloud from the title to certain real estate in that district. 
The suit 6f Jellenik v. Huron Copper Mining Co. was a suit brought 
in the Circuit Court for the Western District of Michigan by citizens 
of other states than Michigan against a Michigan corporation and 
Massachusetts citizens to remove the cloud from certain of the 
stock of the corporation çlaimed by the Massachusetts citizens 
held to be personal property located in that district. And the 
suit in Citizens' S. & T. Co. v. 111. C. Ry. Co. was a suit 
brought in the Eastern district of Illinois by an Ohio corporation 
against three Illinois corporations, inhabitants of the Northern, and not 
the Eastern, district, and a New York corporation, for the cancella- 
tion of deeds and leases covering real property in the Eastern dis- 
trict. In each of thèse cases there was diversity of citizenship, 
but in neither was the suit brought in the district of either the 
plaintiff's or defendant's residei^ce within the construction of those 
words in Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 
635. Each suit, however, was a suit of a local nature, being such 
from "inévitable necessity," and was brought in the district where the 
property concerned was located. It may be thought that jurisdic- 
tion was upheld in thèse cases because the suits came within section 
8 of the act of March 3, 1875. It is certain that in none of them save 
Greeley v. Lowe is mention rnade of any other basis of jurisdiction 
than section 8, and in that case it does not seem to hâve been made 
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as clear as it tnight hâve been th.at some reliance was not had on that 
section for essential jurisdiction and proper venue. I can account 
for the prominence of section 8 in thèse cases on no other ground than 
that except in Greeley v. L,owe there was no question made as to the 
essential jurisdiction and venue. In the case of Jellenik v. Huron 
Copper Mining Co., Mr. Justice Harlan said: 

"No objection Is made as to the jurisdiction of the court so far as It rests 
upon the diverse citizenship of the parties." 

The sole question considered, except in Greeley v. Lowe, was as 
to the jurisdiction of the property of the nonresident défendant or 
défendants sought to be afïected. This involved only section 8. But, 
as that jurisdiction was as necessary as essential jurisdiction and 
proper venue to the right to hear and détermine the suit, there was 
no occasion to use any distinguishing words in referring to the juris- 
diction under considération. It was then jurisdiction of the property, 
and not essential jurisdiction or proper venue, that was upheld in 
thèse cases on the ground of section 8. Essential jurisdiction was 
not upheld on that ground. It could not hâve been upheld on that 
ground in view of the statement of Mr. Justice Brown in Greeley v. 
Lowe heretofore quoted to the effect that section 8 did not "enlarge 
the jurisdiction" and did not "purport to do so." Nor was venue. 
It foUowed necessarily that the suits were brought in the proper dis- 
trict. Essential jurisdiction and proper venue existed on the ground 
that the suits therein involved were within the gênerai grant, and not 
within the distributing clause of section 1 of the act of 1887-88, and 
that they were not within the distributing clause because they were 
suits of a local nature. That this is so appears, though somewhat 
obscurely, from the case of Greeley v. Lowe — the only one of them in 
which the question of essential jurisdiction or proper venue seems 
to hâve been raised. It came to be raised there by the citation of the 
case of Smith v. Lyon, supra, as an authority against the right of the 
Circuit Court to hear and détermine the cause. That was a suit 
brought in the Eastern district of Missouri by a Missouri citizen and 
an Arkansas citizen against a Texas citizen. It was a suit on a con- 
tract, and hence transitory. It is not stated, but I take it for granted, 
that jurisdiction of the person of the défendant had been acquired by 
actual service of process on him. Proper venue alone was involved 
as diversity of citizenship existed which was sufficient for essential 
jurisdiction. It was held that the suit was within the proviso of the 
distributing clause, and hence the venue was not proper. This was 
so, because, according to that proviso, suits where the jurisdiction 
is founded on diversity of citizenship only are to be brought in the 
district of the résidence of the plaintiff or défendant, and this re- 
quired both plaintifïs to be résidents of the Eastern district of Mis- 
souri, which was not the case. In the case of Greeley v. Lowe the 
plaintiff did not réside in the district where the suit was brought. 
Some of the défendants, but not ail of them, did. The case of Smith 
V. Lyon applicd, therefore, unless the fact that it was a suit of a local 
nature made a différence. It was held that it did. Mr. Justice Brown 
said: 

l&lî'.— 58 
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"A brlef revlew of the hlstory of corresponding provisions of prîor acts will 
show that it bas never been supposied that the fédéral courts did not hâve 
jurisdfction of local actions In which cltlzens of différent districts were de- 
fendants, and, la fact, provision was expressly made by law for such a con- 
tingency." 

He hère refers to the provision made by the act of 1839 (Act Feb. 
28, 1839, c. 36, 5 Stat. 321) for proceeding without having the défend- 
ant, who is not a résident of the district where suit is brought, before 
the court if he is not an indispensable party, and by the act of 1872 
(Act June 1, 1872, c. 255, 17 Stat. 196), subsequently with some mod- 
ifications becoming section 8, for bringing him before the cause by sub- 
stituted service and publication. Then, after stating what I hâve here- 
tofore quoted as to section 8 not enlarging or purporting to enlarge 
the jurisdiction of the Circuit Court, to indicate the true foundation 
of the court's jurisdiction, he says: 

"Juvlsdlctlon was conferred by the flrst section of the act of 1888 of ail 
sults of a civil nature exceedlng $2.000 In amount 'In whlch there shall be 
a controversy between cltlzens of différent states,' and this implles that no 
défendant shall be a citizen of the same state wltli the plaintifï, but other- 
wise there Is no limitation upon such jurisdiction." 

But though he did not think that section 8 had any bearing on the 
essential jurisdiction of the Circuit Court — i. e., the gênerai grant of 
section 1 — -he does seem to think that it had some relation to the dis- 
tributing or venue clause. He continues as follows: 

"Section 8 of the act of 1875 saved by section 3 of the act of 1888 does, 
however, eonfer a privilège upon the plaintiiï of joining in local action de- 
fendants who are nonresldents of the district in whlch the action Is brought 
and caJllng them In by publication, thns creatlng an exception to the clause of 
section 1 that no civil suit shall be brought la any other district than that 
of which défendant is an inhabitant." 

He thus says that section 8 is an exception to the distributing clause 
of section 1. With due déférence I would submit that there is no re- 
lation between the two. They deal with separate matters. Section 8 
has to do with jurisdiction of the property involved. The distributing 
clause of section 1 has to do with the venue. The true ground upon 
which the doctrine of Smith v. Lyon did not apply was that the suit 
was covered by the gênerai grant, and not covered by the distributing 
clause, as the suit in Smith v. Lyon was. The venue was not dépend- 
ent on section 8 or on any statute. Essential jurisdiction existing 
venue was fixed by the fundamental juridical principle that local suits 
shall be brought in the district where the property that they concern 
or out of which they arise is located. 

I think, then, that it must be accepted that thèse two suits come 
within the gênerai grant of section 1, and that they do not come with- 
in the distributing clause thereof, and that, this being so, they could 
by virtue of the first section hâve been brought originally in this court. 
It will be npticed, therefore, that jurisdiction essentially and in the 
matter of venue of thèse causes if originally brought hère would hâve 
existed by virtue of section 1, not because such jurisdiction is not 
forbidden by that section, as counsel f.or plaintifï apprehend is the 
force of the argument by which jurisdiction thereunder is upheld, 
but because essential jurisdiction is granted bv the gênerai grant there- 
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of, and bringing of the suits in this district is not forbidden by the 
distributing clause. The section so far as applicable hère is precisely 
the same as if it had expressly provided that Circuit Courts of the 
United States should hâve original jurisdiction of suits between cit- 
izens of différent states, but no such suit, not of a local nature, shall 
be brought elsewhere than in .the district of the résidence of either the 
plaintiff or défendant. Had the statute been so worded, no one would 
ever hâve thought of raising the question as to vvhether either of thèse 
two suits could hâve been originally brought hère. They are between 
citizens of différent states, and they are of a local nature. They corne 
within the first branch of the section as thus put, and not within the 
second. And why should Congress hâve bothered itself with fixing 
the venue of suits of a local nature? Their very nature itself fixes 
their venue. So it is that Congress has never undertaken to fix the 
venue of suits of a local nature except where the défendant résides in 
a différent district of the same state from that in which the suit is 
brought, or wherç the property which is the subject-matter of the 
suit is located partly in one district and partly in another within the 
same state. This it did by sections 741 and 742 of Revised Statutes 
(U. S. Comp. St. 1901, p. 588), re-enacted by sections 54 and 55 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1101, 1102). 
Those statutory provisions présuppose the soundness of the position 
I hâve hère taken. That position finds support so far as the suit in 
ejectment is concerned in the cases of Spencer v. Kansas City Stock- 
yards Co., supra, and Elk Garden Co. v. Thayer Co., supra, though I 
understand Judge Phillips in the former case based his holding solely 
on the ground that such suit is within section 8 of the act of March 
3, 1875. 

It remains to consider hère the bearing of the Ladew and Wetmore 
Cases in 218 U. S., 31 Sup. Ct., 54 L. Ed., on that position. Each 
of thèse suits was brought in che Eastern district of Tennessee. The 
plaintiffs in the Ladew Case were New York and West Virginia cit- 
izens, and the défendant a New Jersey corporation and a British cor- 
poration, each doing business in Tennessee, and having an agent on 
whom process could be served. Both défendants were duly served 
with process. The court had jurisdiction, therefore, of their persons. 
There was no question as to the jurisdiction so far as the British cor- 
poration was concerned; it being a foreign corporation. So far, the 
case came within the Hohorst Case. As the case came to the Suprême 
Court, it involved the question only as to the jurisdiction. So far as the 
case was between the plaintiffs and the New Jersey corporation diver- 
sity of citizenship existed, so that there was no question as to essential 
jurisdiction. The suit came within the gênerai grant of section 1 of the 
act of 1887-88. The only question under that act, therefore, was as 
to the venue, as the suit was not brou<ïht in the, district of the rési- 
dence of the plaintiff or défendant. The plaintiffs were the owners 
of timber lands in Georgia. The défendants were the owner and 
operator of copper mines and smelters in Tennessee. The plaintiffs 
claimed that the opération of the smelters was a nuisance and in- 
juriously aft'ected the.ir timber, and the suit was brought to obtain an 
injunction against the continuance of the nuisance and to obtain its 
abatement. The Wetmore Case was exactly like the Ladew Case, ex- 
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cept that the plaintiff was a Rhode Island citizen and his tîmber lands 
were located in Tennessee. So that the property injured and the nui- 
sance were both in the district where the suit was brought. It was 
held that neither suit was properly brought in the lower court. It was 
assumed that the cases came within the distributing clause of section 
1 of the act of 1887--88, and, that beingso, it was assumed, also, that 
no right to bring them in the lower court was conferred by that sec- 
tion. The only basis of jurisdiction considered was section 8 of the 
act of March 3, 1875, and, it being held that the suits were not within 
that section, the right to so bring them was denied. The claim that 
they were within section 8 was farfetched and desperate, and the help 
it could afïord was not needed, as the défendant was before the court 
by actual service of process. More significance seems to hâve been at- 
tached to it than it was entitled to if our position as to its real char- 
acter is correct. The bearing of thèse cases hère is in the assump- 
tion that the suits there involved came within the distributing clause 
of section 1 of the act of 1887-88, and were forbidden by it to be 
brought in the lower court. If those suits were suits of a local 
nature, then those cases are direct authorities against the position I 
hâve taken at least as to the suit in trespass. And within the définition 
of Mr. Chief Justice Marshall in the case of Livingston v. Jeflferson, 
heretofore quoted, they were suits of a local nature. Their cause was 
in its nature necessarily local. Judge Marshall held that suits whose 
cause was necessarily local as well as suits which in themselves were 
necessarily local were suits of a local nature, and that that suit was 
therefore such a suit because both propositions were so well settled 
at common law that he felt cqnstrained to accept them and act ac- 
cordingly. He, however, expressed a disapproval of the doctrine that 
that suit was of a local nature. Since then in some jurisdictions it 
has been held that such a suit was not local but transitory. In the 
case of Huntington v. Attrill, 146 U. S. 669, 13 Sup. Ct. 228, 36 L,. 
Ed. 1123, Mr. Justice Gray said: 

"Proceedlngs In rem to détermine the tltle to land must necessarily be 
brought in the state within whose borders the land la sltuated, and whose 
courts and offlcers alone can put the party In possession. Whether the ac- 
tions to recover pecunlary damages for trespass to real estate 'of which the 
cause' as observed by Mr. WestlaKe (Private International Law [3d Ed.] p. 
213) 'could not bave oecurred elsewhere than where they dld occur' are purely 
local, or may be brought abroad, dépends on the question whether they are 
vlewed as relating to the real estate or only as aflfording a personal rem- 
edy. By the common law of England, adopted in most of the states of the 
Union, such actions are regarded as local, and can be brought only where 
the land is situated. Doulson v. Matthews, 4 T. R. 303 ; McKenna v. Flsk, 1 
How. 241 [11 L. Ed. 117]. But in some states and couùtrles they are regarded 
as transitory like other Personal actions, and whether an action for trespass 
on land In one state can be brought In another state dépends on the view 
which the latter state takes of the nature of the action." 

This latter proposition being true, it would seem that a Circuit 
Court of the United States in a state where such a suit or any other 
suit that might otherwise be held to be of a local nature was regarded 
as not of such a nature should act in accordance with such position. 
That it should so do was held by the Eighth Circuit Court of Ap- 
peals in the case of Peyton v. Desmond, 129 Fed. 1, 63 C. C. A. 651. 
That was a suit brought in the Circuit Court of the United States for 
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the District of Minnesota, It was a suit by a Wisconsin citizen 
against Minnesota citizens to recover damages for entering on land 
in Wisconsin, cutting down timber, sawing it into lumber, and con- 
verting same to their own use. It was held to be really a suit to 
recover damages for the conversion of personal property, to wit, the 
lumber into which the timber had been sawed after it was eut and 
was therefore transitory, and not local, under the common-law dis- 
tinction, and might be brought anywhere. It was so held upon the 
authority of the Suprême Court in Stone v. United States, 167 U. S. 
178, 17 Sup. Ct. 778, 42 L. Ed. 127, where such a suit was distin- 
guished from the suit in the case of EUenwood v. Marietta Chair 
Co., supra. But it was also held that even if the suit be regarded 
as one for the recovery of damages for injury to land, and hence 
local at common law, yet it was cognizable by the lower court. This 
was so held on the ground that in Minnesota such a suit is not of a 
local nature as had been held in the case of Little v. Chicago, etc., 
Ry. Co., 65 Minn. 48, 67 N. W. 846, 33 L. R. A. 423, 60 Am. St. Rep. 
421. Judge Van Devanter said: 

"By the common law of England an action for the recovery of damages 
for the Injury to land Is local, and can be brought only where the land la 
sltuated. Thls Is the law lu most of the states of the Union. Chilly, Pd. 
281 i Shlpman, Com. PI. (2d Ed.) 201, 380; Cooley on Torts, 471; Livlngs- 
ton V. Jefferson, 1.5 Fed. Cas. 660, No. 8,411 ; McKenna v. Fisk, 1 How. 241, 
11 L. Ed. 117 ; EUenwood v. Marietta Chair Co., 158 U. S. 105, 15 Sup. Ct. 
771, 39 L. Ed. 913. The opération of thls common-law rule bas been much 
restrlcted by législation In England (Britlsh South Afrlca Co. v. Compania de 
Mocambigue [1893] App. Cas. 602), and In some of the states (15 Fed. Cas. 
665 note, Genln v. Grier, 10 Ohlo, 209, 214). There are some states in whlch 
the rule never prevalled. Holmes v. Barclay, 4 La. Ann. 63. The matter Is 
essentidlly one of state pollcy or local law. As was said by Mr. Justice Gray 
In Huntlngton y. Attrill, 146 U. S. 657, 669, 13 Sup. Ct. 224, 228 (36 L. Ed. 
1123): 'Whether actions to recover pecuniary damage for trespass to real 
estate * * * are purely local or may be brought abroad dépends upon 
the question whether they are viewed as relating to the real estate or only 
as affordlng a pei-sonal remedy. * • • And whether an action for tres- 
pass to land in one state can be brought In another state dépends on the vlew 
which the.latter state takes of the nature of the action.' In Minnesota an 
action for pecuniary damages for trespass to real estate In another state is 
viewed not as relating to the real estate, but only as affordlng a personal 
remedy. It Is there deemed to be transitory In nature, and not local. In 
Little r. Chicago, etc., Ry. Co., 65 Minn. 48, 67 N. W. 846, 33 L. R. A. 423, 60 
Am. St. Rep. 421, the Suprême Court of that state In sustainlng the jurlsdic- 
tion of the courts of the state over an action brought to recover damages 
for injuries to real estate sltuated In Wisconsin said: 'The réparation Is pure- 
ly Personal and for damages. Such an action Is purely personal, and in no 
sensé real.' " 

And again: 

"This action présents a controversy between citizens of différent states, and 
was brought In the district and division of the résidence of the défendants. 
It Is of a civil nature, Is a common-law action, and the matter in dispute 
exceeds, exclusive of interest and costs, the sum or value of $2,000. Being 
also an action which Is cognizable In the courts of the state, as before shown, 
it Is equally wlthin the concurrent cognlzance of the Circuit Court of the 
United States within that state." 

Now the suits in the Ladew and Wetmore Cases were not of a 
local nature in Tennessee. However, they may hâve been elsewhere. 
I hâve not investigated the question generally as to suits for or to en- 
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join nuisances; the latter being the nature of those suîts. Before 
the bringing of those suits, the Suprême Court of Tennessee had held 
in a suit brought by the British corporation, one of the défendants in 
the Ladew and Wetmore Cases, to enjoin the prosecution of suits at 
law to recovèr damages to real estate by this same nuisance brouglit 
by varions individuals amongst whom were Georgia citizens, whose 
real estate that had been injured was located in those states, that those 
suits were not of a local nature. The case is that of Ducktown Sul- 
phur Copper & Iron Co. v. Barnes (Tenu.) 60 S, W. 593. The lower 
court in its opinion approved by the Suprême Court said: 

"The last and one of the main contentions of complalnant Is that the ac- 
tions at law of appellees enjoined by the blU were local actions because they 
related to land, or an interest In land, and hence they must hâve been brought 
in the connty and state where the land Is situated, and, that being ro, the 
courts of Tennessee had no jurlsdiction of such action. We are cited to the 
following authorltles in support of this contention: Roach v. Damron, 2 
Humph. 425; Llvingston v. JefCerson, 4 Hall. Law J. 78 [Fed. Cas. No. 8,- 
411] ; and other cases and authorlties. We cannot subscribe or assaut to 
this contention. The action of appellees for damages do not involve title to 
land nor the assertion of a rlght to or an interest in land. The actions are 
purely actions for damages sustalned by virtue of a nuisance operated by the 
complalnant. The action was Personal, and not local; and the appellees, al- 
though résidents of the state of Georgia, and although the Injury was done 
to property in the state of Georgia, had the.right to maintain their suits iâ 
the courts of Tennessee. Lewis v. Morton, 5 T. B. Mon. [Ky.] 8 ; Shannon's 
Code, §§ 4314-4316; Hobbs v. Railroad Co., 9 Heisk, 873-S80." 

I think, therefore, that there is no room to claim that the décision 
of the Suprême Court in the Ladew and Wetmore Cases is adverse 
to the position taken hère. Yet I cannot help but feel that the opin- 
ions in the cases are quite unsatisfactory, They dévote too much 
space to section 8, and none whatever to section 1. As stated, the 
claim that the suits were of the character covered by section 8 was 
far-fetched and desperate, and, even if they were so covered, section 8, 
in its true function as a process statute, was not needed to enable the 
lower court to proceed, because jurisdiction of the person of the de- 
fendant had been acquired by service of process on the défendant with- 
in its territorial jurisdiction, and, that being so, by its very terms sec- 
tion 8 could hâve no application. They seem to présuppose that sec- 
tion 8 has to do with the matter of venue, which I submit is not the 
case. 

The main question in the case was whether jurisdiction did not ex- 
ist by virtue of section 1. Diversity of citizenship existing and the 
cases by rèason thereof coming within the gênerai grant of that sec- 
tion, that question depended on the subordinate question whether they 
came within the distributing clause, and this depended on the ques- 
tion, subordinate thereto, whether they were suits of a local nature. 
If they were, then they were not within the distributing clause (Ca- 
sey V. Adams, supra), and, being within the gênerai grant, the lower 
court had jurisdiction. If they were not, then they were within that 
clause, and that court did not hâve jurisdiction. The suits involved 
putting a stop to the use of real property which was an injury to other 
real property to prevent such injury; both properties being within 
the territorial jurisdiction of the lower court in the Wetmore Case. 
The suits, therefore, were, as stated, suits of a local nature within 
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the définition of Mr. Chief Justice Marshall in Livingston v. Jeffer- 
son. If that définition was to control, then the lower court had ju- 
risdiction, and its decree should hâve been reversed. The décisions 
are to be accounted for on the ground either that such is not the posi- 
tion of the Suprême Court as to what constitutes a suit of a local na- 
ture and within its conception of what constitutes such a suit tliey 
were not suits of a local nature, or that they were not suits of a local 
nature according to the law of Tennessee and that law should govern. 
Thèse matters opened up an interesting line of thought, but they were 
not dealt with. 

-Possibly, before leaving the discussion, and in order that there may 
be no mistake as to my position, I should add this. Undoubtedly 
section 8 présupposes that the suits covered by it may be brought in 
the Circuit Court of the United States for the district in which the 
property sought to be affected is located. But it does no more. It 
does not confer the right to bring them there. That right exists ir- 
respective of its provisions. It exists because the suits covered by it 
are ail suits of a local nature. The venue of such suits is fîxed by 
their character. And from inévitable necessity suits of a local nature 
such as those covered by section 8 are can only be brought in the 
Circuit Court of the United States for the district where the property 
sought to be affected is located. The sole function of section 8, there- 
fore, is, as already stated, to make it so that suits so brought may 
be effective by providing process for bringing the défendant before 
the court and thereby conferring on the court jurisdiction to hear and 
détermine the suits. So regarded section 8 cannot be an exception to 
the distributing clause of section 1, as stated by Mr. Justice Brown 
in Greeley v. Lowe, nor should it be construed together with that 
clause as stated by Mr. Justice Harlan in Ladew v. Tennessee Cop- 
per Co. That clause, as we hâve seen, having no relation to suits of 
a local nature, whose venue is fixed by their character, it was not 
necessary to treat section 8 as cutting down or modifying the effect 
of that clause in order that the Circuit Court of the United States for 
the district where the property was located might hâve jurisdiction 
thereof. Had section 8 never been enacted that court would still 
hâve had jurisdiction of suits of that character; i. e., they could 
rightly hâve been brought therein. The only trouble arising from 
its nonexistence would hâve been in the matter of getting the de- 
fendant before the court. 

[3] There can be no question thàt the suit in trespass as well as 
the suit in ejectment is of a local nature. It is not a suit to recover 
damages for the conversion of personal property, to wit, the timber 
after eut or the lumber into which it may hâve been sawed. It is a 
suit to recover damages for the injury to the land by cutting the tim- 
ber and removing it therefrom. The allégation is that the défendant 
had entered on the land wrongfully, unlawfully, forcibly, and with-. 
out right so to do, and against the wîll and consent of the plaintiff 
has eut down thereon 3,000 valuable oak, poplar, ash, pine, lynn, cu- 
cumber, beech, and other timber trees then standing and growing 
thereon, the property of the plaintiff, and has unlawfully, wrongfully, 
and forcibly and without right and against the plaintiff's will and 
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without its consent removed therefrom and converted to îts own use 
sai.l timber trees, ail to the damage of the plaintiff and to the injury 
of its said land in the full sum of $15,000. It is exactly the same 
kindof suit as that in EUenwood v. Marietta Chair Co., except that 
it is not a suit in trespass quare clausum f régit, as it is not alleged 
in the pétition that plaintif! was in possession at the time of the entry 
on the land. It is a suit brought under section 2361, Kentucky Stat- 
utes (section 17, Russell's St.), which is in thèse words: 

"The owner of land may maintaln the approprlate action to recover dam- 
ages for any trespass or Injury committed thereon or to prevent or restraln 
any trespass or other injury thereto or thereon notwithstanding- such owner 
may not hâve the actual possession ot the land at the time of the commission 
of the trespass." 

The pétition allèges that the plaintiff is the owner of the land on 
which the timber was eut. It is on this basis of ownership alone that 
recovery is sought. The suit therefore involves directly the title to 
the land. That dépends on the laws of Kentucky as laid down by the 
décisions of its courts and by its statutes. In the case of Scroggins 
V. Nave, 133 Ky. 793, 119 S. W. 158, Judge Settle said: 

"Under section 2361, Ky. Stat, the owner of land, although not in actual 
nossession, may raalntaln an action for trespass thereon. The word 'owner' 
appearing In the statute, supra, means one who owns the land by a title de- 
ducible from the commonwealth, and by reason thereof superior to any 
other title by whomsoever held, or by such right of ownership as may be ac- 
qulred by the actual adverse possession of the land and clalming and using 
It as his own to a well marked or deâued boundary continuously for 15 
yeara." 

But there is no room to claim that the suit, even if it had been one 
in trespass quare clausum fregit, was not one of a local nature. It is 
so held to be by the Suprême Court and most of the courts of the 
Union, and I find no intimation in the décisions of the Court of Ap- 
peals of Kentucky that it is not such in this state. See the cases of 
Whitlock V. Redford, 82 Ky. 390; Stillwell v. Duncan, 103 Ky. 59, 
44 S. W. 357. As, then, thèse suits could hâve been originally brought 
in this court, they were removable thereto. 

I cannot close without expressing my indebtedness to counsel for 
the aid they hâve given me in disposing of the motions. 

The motions to remand are overruled. 



In re REED. 

(District Court, W. D. Oklahoma. Aprll, 1911.) 

1. Banketjptct (§ 407*) — Geoukds fob Refosal of a Discharge— Obtainino 
Pkopebty by False Statement— "Owneb." 

One duly appointed as manager and attorney In fact for the owner hi 
conductlng a mercantile business lias such authorlty that a materlally false 
property statement made by hlm for the purpose of purchasing goods on 
crédit is one made by the owner wlthin Bankr. Act July 1, 1898, c. 541, § 
14b (3), as added by Act Feb. 5, 1903, c. 487, § 4, 82 Stat. 797 (U. S. Comp; 
St. Supp. 1909, p. 1310), and Is ground for refusai of a diseharge. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.* 
For other définitions, see Words and Phrases, vol. 6, pp. 5134-5151; 
vol. 8, p. 7744.] 

•For other cases see same topic & ! number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Banketjptct (§ 413*) — Objections to Dischaege— Evidence. 

It is compétent on objections to a bankrupt's discharge to show that a 
creditor sold goods to the bankrupt In rellance on a wrltten property 
statement whlch was false by circumstantlal évidence, and that the state- 
ment was furnished as a basls for crédit, and that shlpment followed 
warrants a findlng of sueh fact. 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 413.*] 

3. Bankeuptcy (§ 407*) — Dischabgb— Oreditoes Entitled to Oppose. 

A creditor from wbom a bankrupt obtalned property on crédit by a 
materlally false statement in writing, where he bas proved hls claim, is 
not precluded from contesting the bankrupt's discharge by the fact that a 
discharge would not release the bankrupt from such debts. 

[Ed. Note.— For other cases, see Bankruptey, Dec. Dlg. § 407.*] 

4. Bankbuptct (§ 408*) — Feaudulent Concbalment of Property. 

That a bankrupt falled to place any valuatlon on property llsted In hls 
schedules and elalmed as exempt is not ground for denylng a discharge, 
although the state law places a limlt on the value of a homestead exemp- 
tion, unless It amounts to a fraudulent concealment of property within 
Bankr. Act July 1, 1898, c. 541, § 29b (1), 30 Stat. 554 (U. S. Comp. St. 
1901, p. 3433). 

[Ed. Note. — For other cases, see Bankruptey, Dec. Dlg. § 408.*] 

In the matter of Josie L. Reed, bankrupt. On exceptions to spécial 
master's findings and report in the matter of bankrupt's application 
for discharge. Exceptions sustained, and discharge denied. 

The foUowing is the opinion and report of B. M. Parmenter, spécial 
master : 

Findings of Facts from the Record. 

The bankrupt, Josie !.. Reed, filed her application for discharge In bank- 
ruptey on the 5th day of January, at the hour of 9 o'clock a. m., 1910, repre- 
senting that on the 5th day of April, A. D. 1909, she was duly adjudged a 
bankrupt under the aets of Congress relating to bankruptey; that she had 
duly surrendered ail of her property and rights of property, and has fuUy 
complled with ail the requlrements of sald acts and to the orders of the court 
touching her bankruptey. Wherefore she prayed that she be decreed by the 
court to hâve a full discharge from ail debts provable agalnst her sald estate 
whlch sald bankruptey acts excepting such debts as were excepted by law 
from such discharge. Thereafter, to wit, on the 29Qi day of January, A. D. 
1910, Peek & Hills Furniture Company, a corporation, organîzed, exlsting, 
and doing business under and by vh-tue of the laws of the state of Illinois 
and having its office and place of business In the city of Chicago, within sald 
state, filed Its spécifications for objections to the discharge in bankruptey of 
the bankrupt. The said objecting creditors allège: 

Spécification No. 1. 

That It was at the tlme of the flling of the objections and had been con- 
tlnuously for on or about two years last past a creditor of the bankrupt ; 
that on or about the month of April, 1908, it sold and delivered to the bank- 
rupt at her spécial instance and request certain goods, wares, and merehan- 
dlse, amounting ta the sum of $2,346.49. That the elalm in sald amount and 
for said merchandise was duly proven, filed, and allowed in the banliruptey 
proceedlngs. That there has been pald to said ohjecting créditer divldends 
out of the estate of the bankrupt in the sum of $381.22 and no more. That 
the entire assets of the estate hâve been dlstributed pro rata among the sev- 
eral creditors of the estate, and there remains a balance due and unpald from 
the bankrupt to the objecting creditor in the sum of $1,965.27. That the said 
merchandise was obtalned from said objecting creditor upon a materlally 
false statement in writing made by the bankrupt to the objecting creditor on 
the 27th day of ilarch, A. D. 1908, for the purpose of obtaining said goods, 
wares, and merchandise on crédit. A eopy of said statement Is attached to 

•For otber cases see same topic & % numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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the objections flied. That the sald statèinent was materially false, In tbat 
the banlîrupt llsted In sald written statement so delivered ta sald objecting 
créditer and on wliich said crédit was glven, based, and extended by the ob- 
jecting creditor to tbe bankrupt, the followlng descrlbed real estate owned by 
sald bankrupt at the tlme of obtalnlng said crédit, and tbat It was not ex- 
empt from execntlon, and was not a homestead and was descrlbed as follows, 
to wit: Lots 2, 3, 4, 5, 6, and 7, in block 6, and lots 1, 2, 10, and 11, In block 
5, In Bay's addition to Eurêka Sprlngs, Carroll county, state of Arkansas, 
together wlth iniprovemeuts thereon, sald property otherwise descrlbed as the 
north 26 feet of lot 10 in block 5, the west 11 and .65 feet of lots 1 and 2 in 
block 6, and the south 221/2 feet by T0.65 feet out of the west end of lot 6 
in block 6, sltuate In the city of Eurêka Sprlngs, county of Carroll and state 
of Arkansas, accordlng to plat of James W. Eyley and recorded as Bay's sur- 
vey or Magnetlc Forty addition to sald clty. 

That sald descrlbed property Is the same property as mentloned in bank- 
rupt's said statement In wrltlng attached to the spécifications for objections 
and descrlbed in sald statement as 10 lots and building known as the Mag- 
netlc Hôtel. Building is four stories, and Is 70 by 140, and cost to erect 
$23,000. That said property Is Included in the bankrupt's statement in wrlt- 
lng to sald objecter whereby sald crédit was glven and extended. That said 
statement reads as follows: "Real estate other than homestead, amount, $27,- 
600.00." And said objecter charges that it thereby appears that the other 
real estate, not homestead, nor clalmed as exempt being as follows, to wlt: 
One house and two lots in Eurêka Sprlngs, Ark., value $600. One bouse and 
two lots in Eurêka Sprlngs, Ark., value $1,800. One house and two lots in 
Eurêka Sprlngs, Ark., value $1,500. Two farms near Eurêka Sprlngs, Ark., 
with barns, value $700. That under and by vlrtue of the représentations so 
made it appears from sald statement of crédit that ail of said real estate 
mentioned in said statement was valued by the bankrupt in the sum of $27,- 
600. That the bankrupt bas llsted hère certain real estate referred to as 
Magnetlc Hôtel in schedule B of her assets in said bankruptcy matter and 
valued at $23,000 as her homestead and exempt from exécution, and clalms 
the same as her homestead and as exempt from the opération of the acts of 
Congress relatlng to bankruptcy. That the bankrupt flled a daim to said 
Magnetlc Hôtel and the land on whlch it is situated on the 27th day of June, 
1909, as being exempt and a homestead, and that said property was set aslde 
by the trustée in bankruptcy to the bankrupt as exempt property. That, when 
the bankrupt made said false statement in wrltlng to the objecting creditor, 
she knew that she Intended to and did clalm sald property as exempt and as 
her homestead and thus intended to defraud and did iuduce the objecting 
creditor by fraud ta part with the aforementioned and referred to goods, 
wares, and merchaudise on the basis of the aforesaid false statement. That 
in said written statement so furnished by said bankrupt to said objecter on 
the 27th day of March, 1908, the said bankrupt represents and allèges tbat 
ail of sald real estate heretofore speeiflcally descrlbed, and the other real 
property mentloned in said instrument in writing, whlch other real estate 
Is^more fully descrlbed as follows, to wit: S. E. y^. of S. B. %, section 14, 
township 20, range 27, 40 acres; S. B. % of S. W. %, section 14, town- 
shlp 20, range 27, 40 acres; S. W. >4 of N. E. 14, section 14, township 20, 
range 27, 40 acres; N. E. V^ of N. W. %, section 23, township 20, range 
27: N. E. % of N. E. %, section 23, township 20, range 27, 40 acres; N. 
W. % of N. W. %, section 24, township 20, range 27, 40 acres; lot 9 la 
block 25 Olayton's survey. Eurêka Sprlngs, Ark., in the county of Carroll and 
state of Arkansas, was Incumbered and mortgaged in the sum of $3,500, when 
in truth and in fact at the time of making sald statement in writing the 
sald hôtel property alone was mortgaged in the sum of $3,500, and the other 
real estate herein was at that tlme mortgaged in the aggregate sum of 
$1,734, as is further shown in the bankrupt's schedules A, flled in sald bank- 
ruptcy matter. 

That the bankrupt obtalned the aforesaid goods, wares, and merchandlse 
from the objecting creditor on the aforesaid false statement In writing as to 
mortgage on said land. and that said bankrupt well knew at the time of mak- 
ing said materially false statement in writing as to mortgage on sald real 
estate so owned by her that sald statement as to incumbrance on said prop- 
erty was false and untrue, and that the incumbrance and mortgage on sald 
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property was at that tlme more than glven In sald wrltten statement, and 
said statement as to Incumbrance was given by sald bankrupt to objecter 
for the purpose of deceiving and defraudlnç thls objecter. That said mate- 
rially falSe statement In wrlting was wiJIfully and knowlngly made by said 
bankrupt, and that they were so made for the purpose of obtalnlng said 
goods, wares, and merchandise from said objectlng credltors. That the ob- 
jecting créditer believed said statements to be true and correct, and relied 
on the same as being true and correct. 

Spécification No. 2. 

Under thls spécification the objectlng créditer allèges: That the bankrupt 
falled to schedule as a part of her assets In schedule B, flled in said bank- 
ruptcy proceedings, shares of stock tn one Green Lawn Realty Company, 
whlch shares ef stock were oavned by her, and in her possession and under 
her contre] at the time of the ûling ef the pétition In bankruptcy in this 
cause. That said stock was of the value of $3,700 at the tlme of the fillng 
of the spécifications for objections. That said bankrupt willfuUy, intentlon- 
ally, and fraudulently falled ta schedule the property as assets to be dis- 
trlbuted among her credltors, and that sald bankrupt bas falled, neglected, 
and refused te turn ever said preperty or any part thereof to the trustée In 
bankruptcy, and that she now retalns sald property and the proceeds thereof 
fer her own use and benefit. That the bankrupt made a false oath to her 
schedule B with référence to the assets owned by her, and whlch schedule 
so made and sworn to by her was flled in sald bankruptcy proceedings, and 
that she, the sald bankrupt, dld make sald false oath before B. M. Parmen- 
ter, référée In banki-uptcy, on the 6th day of May, A. D. 1909. That B. M. 
Parmenter was at that time a duly authorized officer of the bankruptcy court 
and empewered by law to administer oaths. That said schedule B, signed 
and sworn to by said bankrupt, purported to centain a full and complète list 
of ail her estate, both real and Personal. That in truth and in fact said 
schedule B does net centain any of the Green Lawn Realty stock, which was 
then ewned, held, and possessed by said bankrupt. The sald objectlng créd- 
iter allèges that the aforesald pretended and false statement was willfuUy, 
Intentlenally, and corruptly made by the bankrupt at fhe time and place 
stated. 

Spécification No. 3. 

Hereln the objectlng créditer allèges: That In the real estate clalmed as 
a hemestead and exempt under the law, which said property Is scheduled as 
exempt in bankrupt's schedule B, te wit, lots 2, 3, 4, 5, 6, and 7, In block 6, 
lots 1, 2, 10, 11, and 12, In block .5, situate In Bay's addition to the city of 
Eurêka Springs, Carrall county, Ark., no value whatever is given to said prop- 
erty In sald schedule by the bankrupt, nor Is the bankrupt's equity In the 
same shewn or indicated. The vahiation ef the same Is entirely omltted. 
That in truth and In fact sald alleged exempt real estate and Imprevements 
thereon, otherwise referred to as Magnetic Hetel, extends ever and covers 
more than one-fourth of an acre of land, and is of the reasonable value of 
$23,000; and the laws of Arkansas allow eut of sald preperty to the sald 
bankrupt the sum of S2,,'50O and more, leavlng' a balance in the sum of $20,- 
500 ef equity In said property, which said equity bankrupt has secreted and 
which she vdthbolds from the trustée In bankruptcy and from her credltors, 
and which equity she has failed, neglected, and refused, and still fails, neg- 
lects, and refuses, te turn over to the trustée In bankruptcy for distribution 
among her credltors as required by law, and that the claim of exemptions is 
excessive and contrary to the laws of the said state of Arkansas, where said 
property Is slluated. That thereafter, on the 17th day ef February, 1910, 
Hon. John H. Cotteral, judge of the above-entltled court, ordered that the Is- 
sues made by the application of the bankrupt for a discharge In bankruptcy 
and the spécifications of objections thereto flled be referred to me, the un- 
derslgned, as spécial master, to take testimony and make report to the court 
with findings of facts and recommendations In favor of or against the dis- 
charge In bankruptcy. That sald erder of référence with the application for 
a discbarge and spécifications for objections filed tbereto were received by 
the spécial master, at his office at Lawton, 0kl., February 18, 1910. That 
thereafter, to wit, on the 8tb day ef March, A. D. 1910, the bankrupt flled 
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her answer tQ the objections made and entered to her discharge by Peck & 
Hills Furnlture Company. By sald answer to the spécification for objections 
to her dlseharge, the bankrupt dénies eaeh and every, ail, and slngular the 
alleged statements and charges in sald spécifications for objections to her 
discharge coatained, excepting such as are by the bankrupt speclflcally ad- 
mltted, explalned, or otlierwise accounted for. 

The bankrupt allèges that she Is whoUy unlnformed as to what goods or 
the value thereof were by the objectors sold or furnlshed to the business 
conducted in her name in the clty of Lawton, 0kl., and therefore nelther ad- 
mits nor dénies the same, but leaves sald objecting credltors ta make its 
proof. Nelther has she any Personal information or knowledge as to the 
amount of mooey recel ved by the objecting credltors through and by reason 
of the aforesaid bankruptcy proceedings. Sald bankrupt dénies that the ob- 
jecting credltors sold or furnlshed to her upon any wrltten or oral statement 
by her made or made by any other person wlth her knowledge, consent, 
privity, or procurement, and dénies that she ever authorlzed any person to 
make or knew of any person maklng any false or fraudulent statement in 
référence to the business conducted in her name elther for the purpose cft 
obtaining goods or crédit or for any other purpose whatever, and expressly 
dénies that she knew or was Informed in any manner whatever of the mak- 
ing or dellvering of the alleged materlally false statement in wrltlng. 

The bankrupt admlts that she furnlshed means ta M. 6. Hlcks, her son, 
and authorlzed hlm to commence and carry on In her name a gênerai fur- 
nlture business in the clty of Lawton, 0kl., but she expressly dénies that she 
ever gave hlm any authority to make any fraudulent statement In référence 
to the business and the conductlng thereof. She dénies that she furnlshed 
hlm any statement or schedule of the property by her owned and possessed, 
and dénies that she at any tlme, or in any manner, authorlzed hlm to make 
any false, fraudulent, or untrue statement In référence to property by her 
clalmed as a homestead, or to make any statement in référence thereto, ex- 
cepting truthful statements in ti\e ordinary conduct of sald business. 

And she further allèges that, If said Hlcks made any other statement, it 
was made, as she verlly belleves, by inadvertence and mistake and in ignor- 
ance of what the true facts were, and dénies that her sald agent made to the 
said objectors, or to any other person, any false or fraudulent statement In 
référence to property by her possessed, or the character thereof for any false 
or fraudulent purpose, or wlth intent to mislead or deceive sald objectors or 
any other person, or thereby wrongfuUy to obtain any property or crédit 
from any person whomsoever. 

Wlth référence to the shares of stock in the Green Lavni Realty Company, 
the bankrupt allèges that long before the flllng of the pétition in bankruptcy 
said shares of stock had been transferred and assigned to one M. Koehler 
for the sum of $500, and had been by said M. Koehler surrendered to the 
said Corporation and new stock issued thereon in his own name, and he there- 
after sold and assigned such new stock to one Chas. A. Eeed, who purehased 
the same In good falth, as the bankrupt is informed and believes, and that he 
Is still the lawful owner and holder of sald stock, and also such owner long 
before and at the tlme your petitloner flled and verified her schedules of prop- 
erty herein, and that sald shares of stock in said Green Lawn Bealty Com- 
pany were not omitted from her said schedules of property for any false or 
fraudulent purpose or with the Intent to wlthhold any of her property from 
her creditoi-s, but solely and only for the reason that she did not ow^n the 
same or therein bave any right to, or control over, the same, or any part 
thereof, and that ail of the sald transfers and transactions in référence to 
said stock were by your petitloner fully made known and disclosed at the 
flrst meeting of the creditors In sald bankruptcy proceedings. That the trus- 
tée in said bankruptcy proceedings was fully informed in the premlses and 
wlth rlghts thereto and could hâve recovered as a part of the assets of the 
bankrupt estate any rlght or interest the bankrupt had In said shares of 
stock if he had elected so to do and had cause for so doing, but the bankrupt 
allèges that the trustée acting for and on behalf of said credltors dId not 
pursue or seek to recover sald shares of stock or any rlght or interest therein 
solely because said trustée was advised by his counsel that the bankrupt had 
no rlght or interest therein, and that the same dld not belong to the estate 
of the bankrupt and could not be recovered for and on behalf of the same. 
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The bankrupt admits that lots 2, 3, 4, 5, 6, and 7, In block 6, and lots 1, 
2, 10, 11, and 12, In block 5, In Bay's addition to the city of Eurêka Springs, 
Ark., togetlier wlth the building sltuate thereon, were by the trustée in bank- 
ruptcy set aside and assigned to the bankrupt as and for her homestead, but 
she dénies that she speclfically clalmed and demanded the same to be as- 
signed to her and for her homestead, but allèges and charges that faet to be 
that she claimed and demanded no more of said lots than would constltute 
one-fourth of an acre; and further allèges and shows that the balance of 
said land and premises were by her turned over and dellvered to said trustée 
in bankruptcy and was by him sold baek to the bankrupt at and for the prlce 
and considération of $500, which was more than a fair value for the same, 
and for that reason and none other the whole of said premises were by the 
court assigned and set over to the bankrupt as her homestead after said facts 
had been made known to the référée ; that bankrupt dénies that the premises 
are of the value of $23,000, or any other greater value than the sum of 
$2,500, and the mortgage and incumbrances against the same. The bankrupt 
dénies that she bas seereted or withheld from the trustée any property of any 
value whatever, or of any klnd or nature, but she allèges and charges the 
facts to be that she bas surrendered and turned over to the trustée in said 
bankruptcy proceedings ail the property belonging to her of every klnd and 
nature, except such as was exempt by law from the clalms of creditors. 

Bankrupt further allèges that never at any time bas she done or authorized 
or permitted to be done any act or made any statement knowlngly intending 
thereby to wrongfuUy or unlawfully obtain any crédit or property from any 
person whomsoever. 

Thereafter the spécial master caused notices to be Issued and served upon 
the bankrupt, attorney for bankrupt, objecting creditors and attorney for 
objecting creditors, that hearlng on issues as framed in the above-entitled 
matter would be had at the office of the spécial master on Thursday, Mareh 
10, 1910, and thereafter on said date there were présent at the office of the 
spécial master, the bankrupt, and attorneys for the bankrupt, J. F. Steck, 
Esq., and attorneys for objecting creditor, Gustave A. Erixon, Esq., and L. 
M. Gensman, Esq., and H. A. Smitli, Esq., who had theretofore been one of 
the attorneys of record for the objecting creditors and orally announced to 
the spécial master hls wlthd.rawal as attorney from said cause. At the re- 
quest of parties litigant. Miss Belle V. McKaughan was by the spécial master 
regularly appointed as stenographer to take down in sho'rthand and transerlbe 
Into long hand a true, full, correct, and complète record of the proceedings 
herein to the best of her skill, knowledge, and ability, and to so do she was 
by the spécial master dnly cautloned and sworn. On said lOth day of March, 
A. D. 1910, the hearlng of said cause, by consent of parties, was eontinued to 
the 12th day of March, A. D. 1910. On the 12th day of March, A. D. 1910, 
évidence was submltted In the case, and from the records at the same the 
spécial master makes the following flndings of facts: 

Eindlngs of Facts from the Evidence. 

That the Peck & Hills Furnlture Company Is a corporation, and was at 
ail times in the bankruptcy proceedings herein referred to a créditer of Josie 
Ij. Reed, bankrupt, wlth Its elaim duly proven, filed, and allowed In said 
bankruptcy proceedings, and that there yet remains a balance due and un- 
paid on said clalm. That the estate in bankruptcy of Josie L. Reed has been 
fully administered upon by the référée in bankruptcy before whom the same 
was pending. That said indebtedness due to the objecting creditor by Josie 
L. Reed, the bankrupt, was for and on account of goods, wares, and mer- 
chandise sold on crédit and dellvered by the objecting creditor to the bank- 
rupt on or about the month of Aprll, 1908. That at ail times in thèse pro- 
ceedings mentioned and referred to, after the establishing of a furnlture 
business In the city of Lawton, Comanche county, Okl., by Josie li. Reed, the 
bankrupt, up to the time of the flllng of the pétition In bankruptcy in thls 
case, M. G. Hicks was the duly appointed and acting agent for and on behalf 
of Josie L. Reed, the bankrupt, to act for and in her place, name, and stead, 
and to manage, conduct, and operate her gênerai furnlture and undertaking 
business in the city of Lawton, Comanche county, Old. That the authority 
creating said Hicks agent for the bankrupt was in writing. 

1 further flnd: That the said M. G. Hicks, as manager and attorney In 
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fact for the bankrupt, flld on or about the 2Tth day of March, 1908, make to 
the objectlng créditer hereln, Peck & Hills Fumiture Company, a corpora- 
tion, a materlally false statement in writing. That the bankrupt, Josie L. 
Beed, at the tlme of the maklng of said statement, had no knovvledge of the 
same nor what it contalned, nor was she by said Hicks consulted with réf- 
érence thereto. That said statement was false, in this: That it omitted and 
neglected to set out the property occupied and ciaimed as a homestead. That 
at the time of the making of said statement in writing the bankrupt resided 
and llved with her husband upon and in the ijroperty Icnown as the Magnetic 
Hôtel, and occupied the same as her homestead at that tlme, and also used 
the same for hôtel purposes, and that neither the bankrupt nor her husband 
had any other home. That the property valued at $23,000 in said statement 
is the same and Identical property as the Magnetic Sprlngs Hôtel property 
and as the property asked for and clalmed to be exempt by the bankrupt in 
her schedules filed in the bankruptcy proceedlngs, and that ail or a greater 
portion of It was set aside to the bankrupt as exempt by the trustée in bank- 
ruptcy in the bankruptcy proceedlngs. That said statement was made for 
the purpose of obtalnlng goods, wares, and merchandlse on crédit. That the 
same was materlally false, In this: That it represented incumbrances on real 
estate to hâve been $3,500, whereas the incumbrance on real estate was $1,734 
in addition to the $3,500 listed In the statement. 

I further flnd said statement to be materlally false, in that the real estate 
other than homestead is glven a market value of $27,600, whereas the value 
of the real estate, other than homestead, I flnd to be $4,600. I find with 
référence to the false statement in regard to the homestead that It was made 
false intentionally by M. G. Hlcks. There Is no évidence on behalf of the 
objecter that they relied upon said false statement in extending crédit to the 
bankrupt ; or that they shipped the merchandlse testifled to upon the strength 
of said false statement 

Spécification No. 2. 

In addition to the above and foregoing flndings of facts and with partic- 
ular référence to the fmdings of facts with référence to spécification No. 2, 
the spécial master finds that the bankrupt failed te schedule as a part of 
her assets shares of stock In the Green Lawn Kealty Company, and that she 
bas failed and neglected to turn over to the trustée in bankruptcy any part 
or portion of said shares of stock ; that the bankrupt filed in the bankruptcy 
proceedlngs hér schedule of assets and llabilitles, and that the same was 
sworn ta before B. M. Parmenter, référée in bankruptcy, on the eth day of 
May, A. D. 1909; that schedule B, heing part and parcel of the schedules 
filed by the bankrupt as herelnbefore referred to, purports to contaln a fuU 
and complète llst of the bankrupt's estate, both real and Personal. The spé- 
cial master finds nothing te support the allégations contalned in spécification 
No. 2 excepting as hereln set out. 

Spécification No. 3. 

With particular référence to the allégations made under spécification No. 
3, the spécial master finds as facts that lots 2, 3, 4, 5, 6, and 7, In block 6, 
and lots 1, 2, 10, 11, and 12, in blo«k 5, Bay's addition to the city of Eurêka 
Sprlngs, Carroll county, Ark., are and were listed and set out by the bank- 
rupt in her schedule B, and that the same were clalmed as exempt, and that 
they are the same and Identical lots as before set aside by the trustée In 
bankruptcy to the bankrupt as exempt with the exception of lot 12 in block 
5 ; that no value whatever is given to said property in the bankrupt's sched- 
ules, nor is her equlty in the same shown or indicated. The spécial master 
further flnds that on or about the 28th day of December, 1909, Merrlt J. 
Giass, the duly elected, 'qualified, and acting trustée in the bankruptcy pro- 
ceedlngs of Josie L. Beed, bankrupt, filed with the référée in said cause a 
report and statement that from an examination of said homestead as clalmed 
by the bankrupt he found that certain portions of lots clalmed were in ex- 
cess of the amount of land allowed by the laws ef Arkansas, where said 
homestead was located, and that a compromise with said bankrupt the bank- 
rupt paid to hlm, the trustée, tlie considération ef $500 as foUows: $299 in 
cash and the assignment of the dividends on the claims of 0. A. Eeed and 
Mrs. Mack, for a sufficient amount to make the entire considération $500. 
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Wlth reîcrence to lot 12, In bloct 5, herein l'eferred to, there Is no évidence 
that enables the spécial master to make any findings wlth regard thereto M 
to its value, or wliether It was a part o£ the land mentloned and referred to 
by the trustée in the compromise. I further flnd that the bankrupt exhibited 
and disclosed to the trustée ail of the property helonging to her estate In 
bankruptcy. 

Conclusions of Law. 

Havlng found that the applicant for a discharge knew nothing wlth référ- 
ence to the acts of her agent, M. G. Hicks, wherein he made a materially 
false statement in writing for the purpose of obtaining merchandlse on crédit 
froin Peck & HillS Furniture Company, the question arises, To what extent 
do the wrongful torts of the agent, in this case il. G. Hicks, préjudice the 
rights of the applicant, the principal, when the principal makes application 
for a discharge in bankruptcy? "A statement made by an agent with the 
bankrupt's authority is sufficient, * * • but It is not sufficient when not 
made with the bankrupt's authority." 2 Remington on Bankruptcy, p. 1542, 
par. 256.3. An examination of the authoritles cited discloses some confusion 
as to whether the doctrine Is sound. "ïhe bankrupt, Riess, seems to hâve 
had no share In making the later 'statement' relied upon by the objecting 
credltors, and they do not claim that he was personally concerned in the 
alleged fraud other than as a pai'ttier of Dresser. It is true that upon prin- 
clples of agency Riess Is llable clviliter for the fraudulent acts of Dresser 
whlch were clearly withln the scope of partnership business and for the 
flrm's beneflt." Thèse considérations do not afEect the right of an Innocent 
partner to a discharge. In re Dresser & Co. (D. O.) 13 Am. Bankr. Rep. 637, 
144 Fed. 318. This case was carried by pétition for review to the Circuit 
Court of Appeals for the Second Circuit and there afflrmed. S. C. 16 Am. 
Bankr. Rep. 561, 146 Fed. 383, 76 C. C. A. 655, "A materially false statement 
in writing made by a partner in the ordinary course of business of the part- 
nership in buying merchandlse for the purpose orf obtaining goods on crédit 
and by means of which they were so obtained by the flrm is not ground for 
refusing a discharge in bankruptcy to another partner who did not partic- 
Ipate in the wrongful act and had no knowledge of it." Hardie v. SwafCord 
Bros.' Dry Goods Co. (5th Circuit) 21 Am Bankr. Rep. 457, 165 Fed. 588, 91 
O. C. A. 426, 20 L. R. A. (N. S.) 785. In this case a dissenting opinion is filed. 
To the same effect is In re Schachter (D. O-, N. T.) 22 Am. Bankr. Rep. 
389, 170 Fed. 683. I therefore corne to the conclusion that the courts that 
hâve passed upon the proposition of the effect of material false statements 
made for the purpose of obtaining crédit by an agent upon the prineipal's 
application for a discharge hold that the principal is not to be denied a dis- 
charge because of the false représentations made by the agent, if the prin- 
cipal had no knowledge of the making of the statements and did not ratify 
tliem or hâve anything to do with them. 

Prineipal's Liabilities for Agent's Torts. 

"If the false statement was not relied on In parting with the property, the 
discharge wlll not be barred." 2 Remington on Bankrûptcv, p. 1544, par. 
2569; In re Shafeer (D. C, \V. Va.) 22 Am. Bankr. Rep. 147, 169 Fed. 726. 
I bave found that there is no évidence showing that the objecting creditor 
relied upon the false statement. 

Who Oan Oppose a Discharge. 

"It Is only parties In interest that may oppose a discharge. The spécifica- 
tion wholly fails to show wherein the Farewell Company is Interested lu 
opposing this discharge." In re Servis (D. C, lowa) 15 Am. Bankr. Rep. 271, 
140 Fed. 222. The objection "should also allège facts showing that the par- 
ties filing the spécification will be affected by the discharge and is therefore 
Interested in defeating the same. The spécification in question wholly fails 
in this respect, but expressly allèges that the goods were obtained from the 
Farewell Company upon false pretenses and by false représentations. If 
this be true, the discharge will not release the bankrupt from the liability 
created thereby. The Farewell Company, therefore, upon the allégations of 
the spécifications, can hâve no Interest in opposing the discharge." Id. So 
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la tlie case at bar, 1£ the goods were obtalned by false pretenses or a mate- 
rlally false statement In wrlttPg, tbe objectlng créditer In thls case would not 
be affected by a discharge In bankruptcy; hence they hâve no Interest In 
opposing the discharge of the bankrupt. 

"Any party In Interest and only such may oppose the bankrupt's discharge." 
2 Eemlngton on Bankruptcy, p. 1488, par. 2459. "To be a party In Interest 
wlthln the purview of the provisions, he must hâve a pecunlary Interest." 
Id. par. 2460. "A nondischargeable clalm is not sufflcient." M. "A discharge 
In bankruptcy shall release a bankrupt frona ail of hls provable debts ex- 
ceptlng stlch as • • ♦ are judgments In actions for fraud or obtainlng 
property by false pretenses or false représentations." Section 17 — 2, Bankr. 
Act 1898. "It is easy enough to see that the particular créditer harmed by 
the false représentations should bave his clalm excepted from the obligations 
of the discharge." 2 Eemlngton on Bankruptcy, p. 1541, par. 2559. 

"A discharge granted In a bankruptcy proceeding Instltuted slnce the 
amendment of 1903 to sections 14 and 17 does not release the bankrupt from 
Uabllltles to one who in rellance npon hls oral false représentations as to his 
solvency had been induced to sell hlm goods Upon crédit." Katzenstein v. 
Eeld Murdock, 16 Am. Bankr. Eep. 740, 41 Tes. Civ. App. 106, 91 S. y^. 360. 
So It Is apparent that If the allégation made by the objectlng créditer be true 
that they can, at any tlme, Inptltute suit against the bankrupt for ahy amount 
that may be due to them aâ set out in the pétition. Thls being true, It is 
Immaterial to the objectlng creditor whether a discharge in bankruptcy be 
granted or not. It does not affect the clalm or the rights of the objectlng 
creditor for the reasons herein set out. 

Spécification No. 1. 

(A) The évidence does not show that the false statement was relled npon In 
the extending of crédit and the deliverlng of the merchandise. 

(B) That thls particular creditor bas no Interest in opposing the dischargè 
because Its debt, if Its allégations be true, is not barred by the discharge. 

(C) The false représentations made by the agent, M. G. Hicks, the bankrupt 
Is not bound by, and therefore cannot be denied a discharge because of them. 

Spécification No. 2. 

There beIng no flnding that the shares of stock in the Green Lawn Eealty 
Company were owned by or In the possession of the bankrupt, or under her 
control at the tlme of the flling of the pétition in bankruptcy, nor at any 
other tlme durlng the' bankruptcy proceedlngs, thls spécification necessarUy 
fallB for want of proof. 

Spécification No. 3. 

Thls spécification of objection allèges that the laws of the state of Arkan- 
sas allow out of the property of the bankrupt referred to the sum of $2,500 
as exempt, and no more, and that the bankrupt falled to give the valuation 
of the property clalmed by her as exempt when she listed the same in her 
schédule attached to the pétition in bankruptcy, and that the property was of 
the reasonable market value of $23,000, and therefore the bankrupt seereted 
and withheld and now wlthhoWs from the trustée In bankruptcy and from 
her creditors an equlty In sald property to the extent of $20,500, and that 
thls amount she refuses and falls to turn over to Ihe trustée in bankruptcy ; 
that thls property is clalmed by the bankrupt as exempt, and that the clalm 
is excessive and contrary to the laws of the state of Arkansas. As I under- 
stand thls spécification, ^n issue Is pleaded which dépends for its materlality 
upon the laws of the state of Arkansas, but nowhere bave the laws of the 
state of Arkansas been proved in thèse proceedlngs. "Where a party asks 
either to recover or défend under a foreign law, such law must be pleaded 
and proved like any other fact." 9 P. & P. p. 542. 

In the case at bar the statute was pleaded, but no prOof offered to sustain 
the pleadlng. Hence thls spécification fails. Nelther is there any compétent 
évidence before the spécial master that established a reasonable market value 
of the land and lots referred to. But two witnesses were examined wlth 
référence to the value of the land, and, if that examinatlon established no 
other proposition, it thoroughly established the proposition that nelther one 
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of them had knowledge of the reasonable market value of real estate In Eu- 
rêka Springs, Ark. Therefore 1 corne to the conclusion that there Is a fail- 
ure of proof as to the reasonable market value of the property referred to 
in spécification No. 3, and wlthout compétent prootf upon this subject no con- 
clusion eould be reached as to the value of the property or the equity, If any, 
that the bankrupt secrètes or withholds from the trustée In bankruptcy. It 
is charged that the valuation of the property Is entlrely omitted from the 
scbedules. "Nor can he be charged wlth eoncealing the stock siniply because 
he has undervalued It, the remedy for this being by objection to his exemp- 
tion claim. But the fact that It was undervalued as well as unnamed is a 
clrcumstance of more or less welght on the question of concealment, if there 
is further évidence which bears It out." In re Semmel (D. O., Pa.) 9 Am. 
Bankr. Eep. 351, 118 Fed. 487. "The mère omission from the schedules Is not 
per se a concealment. The omission must be intentional. Thus the mère 
omission of even fraudulently transferrlng property is not per se conceul- 
ment of it." Remington on Bankruptcy, p. 1508, par. 2504. 

In the case at bar the spécial master has found that the property was 
scheduled, but Its value is omitted. The fact that It is scheduled négatives 
any presumption that there was a fraudulent Intent to coneeal, unless It Is 
maintalned that the omission of the value Is an attempt to avold or over- 
reaeh the exemption laws of Arkansas whlch possibly puts a value limitation 
on homestead exemptions. "The concealment must be done knowingly and 
fraudulently." Remington on Bankruptcy, p. 1503, par. 2488. "Intent to 
coneeal Is the most important élément In charge of concealment of assets." 
Remington on Bankruptcy, p. 1504, par. 2489. "Mère undervaluiug of sched- 
uled assets is not per se a concealment, but Is évidence to be taken into ac- 
count In arriving at the intent." Remington on Bankruptcy, p. 1505, par. 
2495. "The concealment must be concealment from the trustée." Remington 
on Bankruptcy, p. 1506, par. 2499. "Concealment before the appolntment of 
a trustée is ineffectuai to bar the discharge." Remington on Bankruptcy, p. 
1506, par. 2500. "If no trustée be appointed at ail, this ground of opposition 
will not lie." Id. 

In the case at bar the spécial master has found that certain portions of 
lots claimed as exempt were In excess of the amount of land allowed by the 
laws of Arkansas, where said homestead was located as per the results of 
an Investigation made by the trustée in bankruptcy, and I further found 
that the bankrupt exhibited and disclosed to the trustée ail of the property 
belonging to her estate in bankruptcy. In the case at bar ail of the rec- 
ords and proceedings In the bankruptcy proceedings before the référée were 
Introduced in évidence, and from ail of this évidence the spécial master had 
no hesitancy In flnding th^t the bankrupt made a full and complète disclo- 
Bure of ail this property, its boundary, and its condition and its use. The 
question under this spécification is not whether the bankrupt made a false 
oath In connection with her schedules, but whether, after the appolntment 
of a trustée, she concealed from the trustée In bankruptcy certain valuable 
property wlUfully, corruptly, and intentionally? Neither Is it charged that 
the amount measured by lots, blocks, or f ractional parts of an acre were ex- 
cessive, but simply that they were undervalued, and that by undervalulng, 
before the trustée was appointed, sald property she thereby attempted to 
secrète and withhold from the trustée a certain equity that belonged to the 
trustée In bankruptcy. 

The spécial master therefore holds that spécification No. 3 falls. In this: 

(A) That there is a fallure of compétent évidence to establish a reasonable 
market value of the property in Issue. 

(B) That there is a failure of proof as to the laws of Arkansas, therefore 
the spécial master is unable to ascertain whether under the laws pleaded the 
exemption is excessive. 

(C) That the bankrupt has not knowingly and fraudulently concealed from 
the trustée any part or portion of her property belonging to the bankrupt 
estate. 

Wherefore, premlses considered, the spécial master respectf ully recommends 
that the bankrupt, Josle L. Reed, be decreed by the court to hâve a fuU dis- 
charge from ail debts provable against her estate under the bankruptcy acts 

191 F.— 59 
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except sucb flebts as are excepted by law from such dtschargé. That thé 
costs of thls proeeedlng In the sum of $119.40 be taxed agalnst the objecting 
creditors, Peck & Hills Furnlture Company, an Itemized statement of th» 
costs Incurred Is hereto attached, marked "Exhlbit A," and made a part here- 
of, the same sbowing the amount of money advanced by each party to the 
spécial master. 

Steck & Key, for bankrupt. 

Gustave A. Erixon, for objecting creditor. 

COTTERAL, District Judge. The objections of Peck & Hills Fur- 
niture Company to the discharge were (1) obtaining roerchandise from 
this creditor upon a materially false statement in writing; (2) omis- 
sion to include in schedule of assets stock in the Green Lawn Realty 
Company; and (3) scheduling without valuation certain town lots in 
Eurêka Springs, Ark., as exempt, in excess of the area and valuation 
permitted by law, sécrétion of the "equity" thereon from the creditors, 
and failure and refusai to turn same over to the trustée. The excep- 
tions to the report of the master definitely relate only to the first and 
third grounds of objections. 

As to the first ground of exception, the questions presented are 
whether the master erred in deciding that there was no évidence to the 
eiïect that this creditor relied upon the false statement, and that the 
bankrupt was not responsible for the statement. With référence to 
the homestead, the exception taken is that the master erred in finding' 
that the bankrupt was entitled to the real estate known as Magnetic 
Springs Hôtel, as an exempt homestead, the évidence showing that it 
was used as a hôtel, and not as a home or résidence for the personal 
use of the bankrupt and her family. 

[1 ] The master found with the objector as to the falsity of the prop- 
erty statement, but held the bankrupt was not chargeable with it, and, 
further, that the proof failed to show that it was relied upon by the 
objector in furnishing the merchandise. In the opinion of this court 
the scope of the authority of the agent who made the statement under 
the power of attorney and in view of ail the circumstances was suf- 
ficient to charge the bankrupt with responsibility for the statement. 

[2] It was not shown by direct testimony that the objector parted 
with the merchandise in reliance upon it. No witness testified to the 
fact. But it was compétent to establish the fact by circumstantial évi- 
dence. The statement was asked and furnished as a basis for crédit, 
and the relation between the représentation and the shipment of the 
merchandise was so close that the conclusion is only reasonable that 
the creditor parted with the merchandise on the strength of the repré- 
sentation. The évidence amply sustains the finding that such was the 
fact, and the fact ought to be so found in this case where there is an 
absence of any showing to the contrary. The holding that there was 
no évidence that the creditor relied upon the statement overlooks the 
probative force and weight of the évidence introduced. Reliance on 
the statement was sufficiently proven. 

[3] The contention that this creditor had no interest in defeating 
the discharge is not tenable. It is true the bankrupt is not entitled to 
be discharged from debts fraudulently contracted, but a creditor who 
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Kas proved a daim, and from whom property has been obtaîned by a 
materially false property statement in writing, is entitled to contest 
the discharge, and to prevail with this objection thereto if it is estab- 
lished by the proof. The exceptions are well taken to the report of 
the master on this ground, and will be sustained. 

With référence to the controversy as to the claim of exemption, it 
appears in the first place that the banltrupt scheduled the real estate 
in Eurêka Springs as exempt, but omitted to give it a valuation, The 
state laws which govern as to the exemption are those of the state in 
which the bankrupt had her domicile for the six months or the greater 
portion thereof immediately preceding the filing of the pétition in 
bankruptcy. In this case, the laws of Arkansas appear to be applica- 
ble. However, it is not necessary to plead thèse laws as the fédéral 
courts take jtldicial knowledge of the laws of ail of the states. But 
the question involved on the contest over the discharge was not what 
homestead in respect of area or valuation the bankrupt was entitled 
to hâve awarded to her. That controversy was one to be dealt with 
and disposed of on exceptions to the report of the trustée. The ques- 
tion involved in this proceeding was whether the schedule was falsely 
ma'de, and there was a sécrétion of property from the trustée. In 
other words, whether an offense was committed under section 29b of 
the bankruptcy law. The exception does not clearly présent the ques- 
tion. Waiving this, however, the évidence, in the view of the court, 
does not sustain the objection originally taken. It was not sufficiently 
established that the bankrupt intentionally made a false oath with re- 
spect to the exemption or intentionally withheld or secreted the prop- 
erty from the trustée. The conclusion of the master on this branch 
of the issues was correct, and the exceptions thereto are overruled. 

It follows from the foregoing that the discharge should be denied. 
It will be so ordered. 



In re REGEALED ICB CO. 

In re GREAT LAKES ENGINEERING WORKS. 

(District Court, D. Rhode Island. December 19, 1911.) 

No. 1,049. 

BaNKKUPTCY (§ 140*) — OWNEKSHIP OF PKOPEBTT— CONTBACT POB BUII/DING 

OF Machines — Besbbvation of Titlk. 

Bankrupt, an Ice company, contraeted with another corporation for the 
building and Installing by the latter of the machlnery for an lee plant, 
Includlng an engine, to be pald for in three installnients, the last when 
the work was completed and the machlnery met certain tests, and the 
contracter to retain tltle to ail of the property, which was to be consld- 
ered personalty, untll payment of the full prlce. Thereafter the con- 
tracter contraeted with petltloner to make and furnlsh the engine and 
other machlnery on ternis slmllar to those of the main contract, petl- 
tloner retaining tltle untll fuU payment with rlght of reuioval in case of 
default. Before petitioner Installed the engine, It notified bankrupt of 
the terms of the contract, and that but one-thlrd of the purchase prlce 
had been pald. At that tinie bankrupt had made two of the three pay- 



*7or other casea ••s lame toplc & § numbbb In Pec. & Am. Clgs. 1907 to date. & Rep'r Indexe* 
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ment» PU the plant laie contractor gave petltloner an order on th« 
bankhipt for the remalnAei' due on the englne, whlch was accepted, but 
net pald. Bankrupt nerér made the third payment on the plant, clalmlng 
that It dld not meet the requlred tests. Held, that altboagh the order 
and acceptance did not work a novation, and assuming that bankrupt 
was justlfied In refuslng to make further payment to the contracter, It 
did not acqulre tltlç to the englne, whlch It permltted to be installed wlth 
full knowledge ol petltloner's rlghta reserved by its contract, and that 
petltloner was entitled toreclalm It from the trustée In bankruptcy; It 
Appearlng that It could be removed wlthout Injury to the other property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219. 
221, 225 ; Dec. Dlg. | 140.*] 
2. EsTOPPEL (§ 75*) — EQUiTABiJi EsTOPPEt— Gbounds. 

Under the facts shown, petltloner was not estopped to claim tltle as 
agalnst the bankrupt, whlch under Its own contract dld not acqulre tltle 
to any part ol the plant unless full payment was made therelor. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 192-195 ; Dec. 
Dlg. § 75.*] 
8. Estoppel (§ 52*) — Equitable Estoppel — ^Natuee or Doctbine. 

The doctrine of estoppel Is properly invoked only for the purpose of 
worklng out results that are In accord wlth justice. 

[Ed. Note.— For other cases, see Estoppel, Cent Dlg. §§ 121-125, 127; 
Dec. Dlg. $ 52.*] 

4. Sales (S 472*) — Conditional Sales— Vauditt. 

In the absence of fraud, aetual or constructlve, contracta of condi- 
tional sale are valld agalnst third persons. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 136ft-1376; Dec 
Dlg. S 472.* 

What constltutes a contract of conditional sale, see note to Dunlop t. 
Mercer, 86 C. C. A. 448.] 

In the matter of the Regealed Ice Company, bankrupt. On review 
of order of référée dismissing pétition of Great Lakes Engineering 
Works for réclamation of property. Reversed. 

Frank Healy, for Great Lakes Engineering Company. 
Ivivingston Ham, for trustée in bankruptcy. 

BROWN, District Judge. This is a pétition for review of the or- 
der of the référée dismissing the pétition of Great Lakes Engineer- 
ing Works for réclamation of an engine, etc. 

[1] By written contract dated July 22, 1909, the Fédéral Ice Ma- 
chine Company agreed to fully equip the plant of the Regealed Ice 
Company with ice-making machinery, including an engine, and grant- 
ed a license under certain letters patent for a round sum of $70,000, 
with royalties on ice to be manufactured and sold. The contract shows 
that it was understood that the machinery was not in existence, but 
was to be manufactured for future delivery. Payments were to be 
made one-third on signing contract, one-third when ail necessary parts 
of the machinery had been shipped to Providence, one-third when the 
plant was ready for opération and fulfilled certain tests. 

The contract reserves title to the Fédéral Ice Company until the pay- 
ments hâve been completed, and provides that the machinery and ap- 
paratus shall remain personal property until fully paid for, notwith- 
standing the manner of its annexation to realty. 

*For other cassa see same toplc & { numbeb In Dso. & Am. Diss. 1907 to dat«, & Kep'r Indexes 
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By supplemental agreement of November 1, 1909, it was agreed that 
of the second payment not yet due, $5,000 should be due at once, and 
$5,000 on November 10, 1909, and a license fee was substituted for 
royalties on ice to be manufactured. 

Subséquent to the making of the contract of July 22, 1909, wîth 
the Regealed Ice Company, the Fédéral Company, on August 13, 1909, 
entered into a contract with the petitioner, the Great Lakes Engineer- 
ing Works, whereby the petitioner agreed to furnish certain machin- 
ery, including a steam engine, for $10,450, one-third cash when ma- 
chinery was ready for shipment, one-third when ready for opération, 
balance 30 days after date of second payment. The title to remain in 
the seller until the entire price should be paid, with réservation of a 
right to remove the machinery in case of default. 

Under its contract with the Great Lakes Company the Fédéral Ice 
Company paid only one-third of the contract price, and therefore nev- 
er acquired title as against the Great Lakes Company. The machin- 
ery was forwarded to Providence by the Great Lakes Company. On 
March 1, 1910, the Great Lakes Company by letter notified the Re- 
gealed Ice Company that it had directed its man to go from New 
York to set up the engine, and also notified the Regealed Ice Com- 
pany of its réservation of the title in its contract with the Fédéral 
Ice Company. The letter was received in due course about March 3, 
1910, so that before the work of installation the Regealed Ice Com- 
pany had knowledge of the réservation of title. On March 11, 1910, 
the Regealed Ice Company acknowledged by letter the receipt of no- 
tice of the Great Lakes Company's claim of title. 

On March 10, 1910, the Regealed Ice Company wrote to the Fédéral 
Ice Company, stating that they had been notified of the réservation of 
title by the Great Lakes Company, saying: 

"Under the circumstances we cannot consider this machinery as dellvered 
to us by you In accordanee with our contract untll you hâve title to It and 
are in a position to give us a clear title upon payment In fnll by us." 

The installation of the machinery took about two months, during 
which the Fédéral Ice Company and the Regealed Ice Company had 
correspondence on the subject. 

Subsequently, on May 16, 1910, the Fédéral Ice Company assigned 
to the Great Lakes Company the amount remaining due for the en- 
gine ($7,147.60) out of moneys due or to become due to the Fédéral 
Ice Company under its contract with the Regealed Ice Company. This 
assignment, or "order," was accepted by the Regealed Ice Company 
with a réservation of ail its rights under its contract with the Fédéral 
Ice Company. The référée — 

"does not find that there has beeu any novation or substitution of the Re- 
gealed Ice Company's agreement for that of the Fédéral Ice Machine Com- 
pany to pay the Great Lakes Engineering Worljs, whereby the Kegealed Ice 
Company stepped into the shoes of the Fédéral Ice Machine Company and 
the latter was exonerated." 

This finding is approved. There was a mère order for the payment 
of money when it should be due, which did not otherwise affect the 
contract rights of the parties. It gave the Regealed Ice Company an 
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opportunity to protect itself against the claim of title asserted by the 
Great Lakes Company by paying the balance due on the engine di- 
rectly to the Great LakeS Company and deducting the amount from 
its final payment to the Fédéral Ice Company. 

It is quite clear that the Fédéral Ice Company never acquired title 
from the Great Lakes Company, since it paid only one-third of the 
contract priée. It is also quite clear that the Regealed Ice Company 
never acquired title from the Fédéral Ice Company, since it never made 
fuU payment according to the terms of the contract with that com- 
pany. 

Assuming it to be true for the purposes of this pétition only that 
the Regealed Ice Company was not in default, and was justified in 
its refusai to pay the Fédéral Ice Company the third installment called 
for by the contract, it could not refuse to accept the machinery and 
also claim title to it. If the machinery was not according to contract, 
it could be rejected. Mt. Vernon Refrigerating Company v. Fred W. 
Wolf Co. (C. C. A.) 188 Fed. 164. 

The référée was of the opinion that, as the Regealed Ice Company 
before the notice of the Great Lakeg Company's claim of title had 
paid two of the three installments to the Fédéral Ice Company 
amounting to about $45,000, it was a bona fide purchaser without no- 
tice. "It has in good faith paid two-thirds of the purchase price." 

This finjling, however, fails to give due considération to the fact 
that during the installation of the engine it was fuUy understood that 
it had not become the property of the Fédéral Ice Company, and would 
not until the payment of the balance due the Great Lakes Company. 
The Regealed_ Ice Company was not to acquire title from the Fédéral 
Company until the final payment upon the entire contract, and the 
Fédéral Company was not to acquire title until full payment to the 
Great Lakes Company. By the payment of the order which it had 
accepted, however, the Regealed Ice Company could acquire title to 
the engine; this spécial item of the entire contract being thus segre- 
gated and dealt with as a spécial subject-matter. The finding that to 
the extent of payments of the first two installments upon the entire 
contract the Regealed Ice Company became a purchaser for value 
without notice is contrary to the évident understanding of the parties 
at the time of the acceptance of the order for payment out of the 
balance due. Furthermore, it is quite apparent that payments of the 
first two installments were made in compliance with the entire con- 
tract, ànd not for the purpose of immediately acquiring title to ma- 
chinery which was yet to be installed, and to be subject to tests as to 
its capacity before it should be accepted. 

It is true that the Great Lakes Company understood that its engine 
was to be installed upon the premises of a third party, the Regealed 
Ice Company, but this fact alone was not inconsistent with a réten- 
tion of title as against the third party, since the installation was to 
be made upon behalf of the Fédéral Ice Company under a spécial con- 
tract whereby the Fédéral Ice Company was to retain title until paid, 
and the Regealed Ice Company was not to accept until the démonstra- 
tion of the capacity of the plant to perform certain work. 
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[2] In considering whèther the Regealed Ice Company has acquired 
any rights through estoppel, due effect must be given to the terms of 
its contract with the Fédéral Ice Company, whereby this machinery 
was to reniain personalty irrespective of the manner of annexation. 
Upon the most extrême application of the doctrine of estoppel, the Re- 
gealed Ice Company could acquire no greater right's than it had under 
its contract with the Fédéral Ice Company. If it made payments un- 
der thèse contracta, it still got no title, and could not claim title by 
annexation to the realty by reason of its express contract to the con- 
trary. 

As it must be conceded that the. machinery was erected on behalf 
of the Fédéral Company, and that as against that company the stip- 
ulation that it should remain personalty was effective, it must also be 
held effective as against any claim of title by annexation asserted 
against the Great Lakes Company. The utmost that can be claimed 
with any color of justification is that the Great Lakes Company caa 
assert no title inconsistent with that of the Fédéral Ice Company. 

The contention that against the Great Lakes Company a larger title 
can be asserted than against the Fédéral Ice Company is inéquitable. 
Bellamy v. Davey, 60 L. J. Ch. 778. 

A further considération of the case will show, however, that there 
is no sound basis of fact upon which it can be held that the Great 
Lakes Company is estopped to claim title to this machine. 

Counsel for the trustée contends that a conditional vendor who 
knows that goods are bought for the purpose of resale is estopped 
from asserting his ownership as against any party who has altered his 
position in the faith that tlae apparent ownership of the conditional 
vendee is actual ownership. But the difficulty hère is that there is 
no évidence that the Regealed Ice Company paid anything in the be- 
lief that it thereby acquired title to the machinery, or in reliance upon 
an apparent ownership of the conditional vendee. Its contract with 
the Fédéral Ice Company was certainly not made with such reliance, 
since it was known that the machinery was not in existence. The rec- 
ord shows that of the sums paid before notice of the Great Lakes 
Company's title the first payment and $10,000 in addition were paid 
while the machinery was sfill in the hands of the Great Lakes Com- 
pany. It does not appear that any sum was paid upon the understand- 
ing that the Fédéral Ice Company had acquired title. It is true that 
the second payment was to be made by the Regealed Ice Company to 
the Fédéral Company when ail necessary parts of the machinery had 
been shipped to Providence, but part of this payment had been made 
at an earlier date by agreement, and the contract provided that title 
should not pass until completion of ail the payments. Nor does it 
appear that in making payment of the rest of the second installment 
the Regealed Ice Company was led to do so by any act of the Great 
Lakes Company. 

The fact that the Great Lakes Company had shipped the engine to 
Providence, in pursuance of its contract with the Fédéral Ice Com- 
pany, fixed the date when the second installment became due from the 
Regealed Ice Company to the Fédéral Ice Company on the entire con- 
tract. 
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It is clear, however, from the contract that the payments made 
were not for the purpose of acquiring a title proportionate to the 
amounts paid and did not efïect either a total or a partial transfer 
of title. Clarkson v. Stevens, 106 U. S. -505, 1 Sup. Ct. 200, 27 L. 
Ed. 139. The exact amount paid after the shipment of the ma- 
chinery does not appear. It does appear, however, that but a small 
proportion of the $45,000 was unpaid at the time of shipment. The 
contention that the Regealed Company was a bona fide purchaser 
to the extent of $45,000, in reliance upon the apparent title of the 
Fédéral Ice Company, is not supported by the facts in évidence. 

Up to the time the work of installation began, the Regealed Ice 
Company knew that it had acquired no title to the machinery. Any 
understanding on its part that the Fédéral Ice Company had per- 
fected its title, if in fact there was such understanding, was re- 
moved by the notice received from the Great Lakes Company. 
This notice was timely, since it pre'ceded the installation of the 
machinery, and gave the Regealed Ice Company an opportunity, 
of which it availed itself, to protect its rights. It permitted the 
work of installation to proceed, with full knowledge of the situa- 
tion as is shown by its letter of March 10, above set forth. 

It was fiilly understood that the Fédéral Ice Company had not 
paid for the machine, and that until final payment was made either 
by the Fédéral Ice Company or by the Regealed Ice Company un- 
der its acceptance of the order of the Fédéral Ice Company that 
the Great Lakes Company still claimed title. 

As the amount of the third payment to be made by the Regealed 
Ice Company to the Fédéral Company was upwards of $22,000, and 
the amount due upon the engine was $7,147.60, secured to the Great 
Lakes Company by an accepted order upon the Regealed Company, 
this must be regarded as a sensible business arrangement satis- 
factory to ail and équitable to ail, Neither the trustée nor the 
creditors hâve any greater rights than the bankrupt under this 
arrangement. 

[3] I am unable to see any semblance of equity in the claim of the 
trustée that the bankrupt's estate should be increased to the ex- 
tent of some $7,000 at the expense of the Great Lakes Company, 
which has furnished property for which to that amount it is still 
unpaid. The doctrine of estoppel is properly invoked only for the 
purpose of working out results that are in accord with justice. 

[4] The foUowing cases are cited to support the proposition 
that, where the conditional vendee goes into bankruptcy, his trus- 
tée is entitled to that part of the goods which hâve not been resold, 
in spite of the attempted réservation of title. In re Garcewich, 115 
Fed. 87, 53 C. C. A. 510; In re Carpenter (D. C.) 125 Fed. 831; 
Pontiac Buggy Co. v. Skinner (D. C.) 158 Fed. 858; In re Priegle 
Paint Co. (D. C.) 175 Fed. 586; In re Penny & Andersen (D. C.) 
176 Fed, 141. How far thèse cases correctly state the rules of law, 
and in what respects they are distinguishable, we need not con- 
sider in détail. Some of thèse cases are referred to as contrary to 
the weight of authority by the Circuit Court of Appeals in the 
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Eighth Circuit. Dunlop v. Mercer, 86 C. C. A. 435, 156 Fed. 545. 
But it seems well settled that in the absence of fraud, actual or 
constructive, contracta of conditional sale are valid against third 
persons. Harkness v. Russell, 118 U. S. 663, 7 Sup. Ct. 51, 30 L. 
Ed. 285; Bierce v. Hutchins, 205 U. S. 340, 27 Sup. Ct. 524, 51 L. 
Ed. 828; Bryant v. Swofford Bros., 214 U. S. 279, 29 Sup. Ct. 614, 
53 L. Ed. 997; In re Pierce, 87 C. C. A. 537, 157 Fed. 755. 

There is no contention that there was actual fraud, and the prin- 
ciples of constructive fraud are not applicable for the reason that 
as a matter of fact the Great Lakes Company did not clothe the 
Fédéral Ice Company with such independent possession or appar- 
ent title as misled a purchaser, and the Regealed Ice Company en- 
tered into its contract with the Fédéral before the Great Lakes 
Company had any connection with the transaction. It paid under 
its previoUs contract and not in reliance upon any subséquent act of 
the Great Lakes Company. The doctrine of estoppel and of construc- 
tive fraud cannot be justly invoked in this case to divest the Great 
Lakes Company of its légal rights in this machinery. It has been 
guilty of no conduct prejudicial to the Regealed Ice Company. On 
the contrary, it acted openly, and gave timely notice to the Re- 
gealed Ice Company of its rights, and that the Fédéral Ice Com- 
pany had not acquired title. 

According to the positive testimony for the petitioner, the engine, 
etc., can be removed without injury to the realty. The testimony 
of the trustée as to the dimensions of the doorways, etc., is insufifi- 
cient to rebut this testimony. The petitioner, moreover, agrées to 
give bond to secure the trustée against any damage from such re- 
moval. 

As the petitioner déclares that its only purpose in pursuing its 
claim for réclamation is to secure the unpaid balance of its account, 
and as it has received from the Fédéral Ice Company one-third of 
the contract price, a draft decree may be presented reversing the 
order of the référée dismissing the pétition, and granting the péti- 
tion for réclamation unless the trustée shall within 20 days elect to 
pay the unpaid balance due the petitioner, with interest to the date 
ofsuch payment; provided, however, that before removal of the ma- 
chinery the petitioner shall give bond to secure the trustée against 
damage from such removal, the amount and terms thereof to be ap- 
proved by this court before removal of the machinery. 
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UNITED STATES V. NEW TOUK CENT. & H. R. R. CO. 

(Circuit Court, W. D. New York. July 5, 1911.) 

Nos. 311, 812. 

1. Caeeiees (§ 37*)— Caeeiage or Ijve Stock— 28-Houe Law— Constbuction. 

To bring a case wlthin thé provlso of section 3 of the 28-liour law (Act 
June 29, 1906, c. S594, 34 Stat. 608 [U. S. Comp. St. Supp. 1909, p. 1179]), 
which exempts a carrier of live stock from compliance with the require- 
ments of unloading the same at least once in 28 hours for rest, water, 
and feeding "when the animais are carried in cars * * * in which 
they can and do hâve proper food, water, space and opportunity to rest," 
the cars must not only be properly equipped for such purposes, but it is 
ihcumbent on the carrier to see that the animais do bave proper and 
sufflcient quantlty of food and water supplied where they can reach It, 
and that they are not so overcrowded but that they hâve sufficient space 
for ^11 to lie down at the same time. 

lEd. Note. — For other cases, see Carriers, Cent Dig. §§ 95, 927 ; Dec. 
Dlg. § 37.»] 

2. Caeeiees (§ 37*)- Caebiage of Live Stock— 28-Houb Law— Constbuction. 

Where cars of cattle are loaded at nearly the same time, although at 
différent points, are forwarded to the same destination, the consigner 
and consignée are the same, and they are Consolidated into one train and 
so received by a Connecting carrier, the failure of such carrier to unload 
the same for rest, water, and feeding as requlred by 28-Hour Law June 
29, 1906, c. 3594, § 1, 34 Stat. 607 (D. S. Comp. St Supp. 1909, p. 1178), 
constitutes but one violation of the statute. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. § 37.* 

LlabiUty of carrier for failure to feed, water, and rest Hve stock, and 
for violation of 28-hour law, see note to St. Joseph Stockyards Co. v. 
United States, 110 C. C. A. 435.] 

Actions by the United States against the New York Central & Hud- 
son River Railroad Company. Cases consolidatéd, and judgment for 
plaintiff. 

John Lord O'Brian, U. S. Atty. 

Hoyt & Spratt (Alfred L,. Becker, of counsel), for défendant. 

HAZEL, District Judge. The object of actions Nos. 311 and 312 is 
to recover penalties which the government claims hâve been incurred 
Tay the carrier for violation of the 28-hour law, so-called, approved 
June 29, 1906. By consent of the parties, and pursuant to order of 
this court, the said actions, which in material matters are similar, 
were tried together, and at the conclusion of taking testimony the de- 
fendant moved that they be consolidatéd upon the authority of Balti- 
anore & Ohio Southwestern Railway Company v. United States, 220 
U. S. 94, 31 Sup. et. 368, 55 L. Ed. 384, decided by the Suprême 
Court March 20, 1911, and that under the proofs there could at ail 
events hâve been but one violation of the statute. Before deciding 
the motion for consolidation, a brief statement of the facts will be 

given. 

The shipment of cattle in action No. 311 originated at Chicago, 111., 
on March 17, 1910; the loading being completed at 1 :35 o'clock p. m. 

•For other cases see same topic & S nvmbeb in Dec. & Am. Diga. 1907 to date. Se Rep'r xodezei 
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central standard time. The animais were transported in 16 cars to 
Suspension Bridge, N. Y., by the Michigan Central Railroad Com- 
pany, and there on the next day delivered in cars to the défendant 
carrier at 9:55 o'clock p. m. central standard time, from whence they 
were transported to Jersey City, via Newberry junction, Pa, arriv- 
ing on March 19, 1910, at 6:40 o'clock p. m., having been en route 
52 hours and 5 minutes, and constantly confined without having been 
unloaded or properly fed or watered save as they were watered and 
fed at Suspension Bridge and as hereinafter stated. 

The shipment of cattle in action No. 312, consisting of eight cars,, 
originated at Joliet, 111., March 17, 19l0; the loading being completed 
at 1 :30 o'clock p. m. central standard time and delivery made to the 
défendant carrier at Suspension Bridge at the same time that deliv- 
ery was made of the first-mentioned shipment, from whence the trans- 
portation proceeded to Newberry Junction, Pa. The total time of 
shipment was 52 hours and 10 minutes. The government claims that 
the cattle were given some water and food at Suspension Bridge, but 
that they were not properly fed or watered, and tliat each car was sa 
overloaded that the cattle had no proper opportunity and space for 
rest. The cars were so-called patent cattle cars, which are supplied 
with hayracks and watering pans. 

The évidence of the government as to action No. 311 was confined 
to seven cars, and it is shown that in each of six cars there were con- 
tained about 18 head of cattle weighing on an average approximately 
1,200 pounds; that to the animais in five cars water was turned into 
the pans on one side of the cars only ; that in the sixth car water 
was let into the pans on one side, but the horned cattle in the cars, 
about one-half in number, were unable to drink on account of inter- 
férence with the side of the car just above the watering pans. In 
the seventh car there were confined 16 bulls of the average weight of 
1,600 pounds, which originally had been tied with their heads alter- 
nating to each side of the car, but 14 were loose, and the others were 
tied in such a way as to make it impossible to reach the watering pans. 
The animais in five cars out of the seven were given no food what- 
ever, although the floor of the car in which the bulls were confined 
was strewn with hay by defendant's employés on the unloading side. 
The government gave testimony by witnesses, who were familiar with 
the habits of cattle on the farm and during transportation, showing 
that the cattle in question measured across the bips from 19% to 23 
inches and from 24 to 30 inches through the protubérant portions of 
their bodies; that in their opinion cattle in transit require about 15 
pounds of hay per head for each 24 hours; that in lying down ani- 
mais weighing 1,600 pounds require from 31 to 36 inches of space, 
while animais weighing but 1,200 pounds require about 29 inches. 
From the évidence it is apparent that 16 animais weighing on an aver- 
age 1,200 pounds constitute a car load of ordinary dimensions. 

[1] The testimony of the défendant indicates that it was the prac- 
tice to put hay in the cars at Suspension Bridge Stockyards when- 
ever it was necessary, and the superintendent of the stockyards testi- 
fied that so far . as he knew the custom or rules for f eeding were 
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carried out by the subordinates. But I think the testimony of the gov- 
emment inspectors, who kept such cars under observation for the pur- 
pose of ascertaining the quantity of food given to each car, is suffi- 
ciently clear to warrant the conclusion that the cattle were not prop- 
erly fed and watered. In some instances insufficient hay was given, 
in others not enough hay or water, and in some cars the cattle could 
not get at the water. Testimony was given by the défendant that cus- 
tomarily ail the cattle in a car will not lie down; that more often a 
number stand while others lie ; that sufficierit hay and water was put 
in the cars. I think the predeliction of the animal would be to lie 
down in transit if the conditions permitted; that more space should 
hâve been provided, and so many should not bave been put in the cars. 
Regard must be had to the weight of the cattle in placing them in cars 
of the kind in which the shipments were made. The statute provides 
that cattle shall not be confined continuously for more than 36 hours 
unless they are carried in cars in which théy can and do bave proper 
food and water and opportunity for rest. It will be noticed that it 
is optional with the carrier to either unload the cattle for rest, food, 
and water, or to give them proper food, water, and rest or oppor- 
tunity for rest while in transit without unloading. Congress primarily 
intended that cattle should be unloaded every 28 or 36 hours ; but, if 
the cars are properly equipped and suitable for food and rest, then 
unloading was not required. When, therefore, the cars are not un- 
loaded, ail the animais contained therein must hâve sufficient space 
for lying down at the same time: The probabilities are that they will 
not ail lie at the same time, but nevertheless opportunity must be given 
them to do so. In a récent case for violation of the statute under 
considération (U. S. v. New York Central & Hudson River Railroad 
Co. [C. C] 186 Fed. 541) it was said by Judge Holt: 

"It is probably true that they would not ail want to lie down at one time, 
but to compel cattle to stand for 65 hours continuously under such weari- 
some conditions as must attend a transportation by rail for such a period 
of time is clearly a serions form of cruelty. The provisions of the act for 
their protection are conservative enough, and should be strlctly enforced, 
particularly in the matter of furnlshing them water." 

With this holding I am in entire accord. My conclusion on the 
évidence is that the cattle were not properly fed or watered, and, more- 
over, that they did not bave proper space and opportunity for rest. 

[2] The actions, however, must be Consolidated, as I think, within 
the ruling made recently by Justice Lamar, in Baltimore & Ohio 
Southwestern Railway Co. v. United States, supra, speaking for the 
Suprême Court,; there was but one violation of the statute. The cars, 
though loaded at différent points, viz., at Chicago and at Joliet, 111., 
were nevertheless, as waS conceded at the hearing, consolidated into 
one train at Michigan City, Mich., and were subsequently delivered 
to the Connecting carrier, the défendant, at Suspension Bridge, N. Y., 
at thè same time. The consignors and consignées were the same in 
both cases, aiid the destinations of the animais the same. While it 
may be true that the légal period of confinement of the cattle first 
loaded at Joliet expired a few minutes earlier than that of the ship- 
ment which originated at Chicago, there was practically but one of- 
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fense, and the slight différence in the time when the lawfal period 
expired is insignificant, and therefore, giving the statute a reasonable 
construction, may be disregarded. 

A decree may be entered covering both actions for a penalty of 
$500, with costs. 



UNITED STATES v. ERIE R. CO. 

(Circuit Court, W. D. New York. July 5, 1911.) 

No. 316. 

Cakeiees (§ 37*) — Carbiage of Live Stock— 28-Hotjb Ijaw— Constbuction. 

Unless cars provided for the carriage of cattle afford sufficient space 
for ail to lie down at the same tlme, they are not sufficient to exempt the 
carrier from unloading for rest, water, and feeding under 28-Hour Law 
June 29, 1906, c. 3594, § 3, 34 Stat 608 (U. S. Comp. St. Supp. 1909, p. 
1179.) 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 95, 927; Dec. 
Dig. § 37.* 

Liability of carrier for failure to feed, water, and rest live stock and 
for violation of 28-hour law, see note to St. Joseph Stoekyards Co. v. 
Uuited States, 110 C. C. A. 435.] 

Action for penalty by the United States against Erie Eailroad Com- 
pany. Judgment for plaintiff. 

John Lord O'Brian, U. S. Atty. 

Moot, Sprague, Brownell & Marcy (John W. Ryan, of counsel), for 
défendant. 

HAZEI/, District Judge. This is an action to recover penalty un- 
der section 3 of the act of June 29, 1906, which provides for impos- 
ing a penalty for failure to unload, for rest, water, and food, cattle 
transported Interstate. It is admitted that within the lawful period 
the animais were given proper food and water at the stoekyards at 
Suspension Bridge before delivery was made to the défendant car- 
rier. The single question presented for décision is whether the cattle 
had proper opportunity to rest within the period of 28 hours or within 
the extension period — 36 hours. 

The shipment was from Chicago, 111., to Kearney, N. J., and the 
time was 65 hours and 10 minutes, excluding the time consumed in 
loading. The cars were 36 feet long and 8 feet 7 inches wide. Evi- 
dence is given by the government showing that cattle weighing 1,300 
pounds occupy a space of 36 inches in width when lying down, and 
that the average steer weighs between 1,200 and 1,300 pounds. It is 
shown that in car 8800 were confined 15 bulls tied alternately head 
and tail weighing on an average 1,477 pounds ; that in car 8054 were 
confined 14 cattle weighing on an average 1,311 pounds each, and 3 
large sized cattle weighing on an average 1,477 pounds each; that in 
car 8188 were confined 16 cattle weighing on an average 1,311 pounds 
each; and in car 8014 18 cattle were transported weighing on an 

•For other cases ses same topio & S numbek in Dec. & Aœ. Dlgs. 1907 to date, & Rep'r Inflexea 
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average 1,270 pounds each. It was proven that an animal weighing 
from 1,200 to 1,300 pounds measures from 19 to 21 inches across the 
hips and somewhat more when measured across the abdomen. Some 
of the cattle were measured by the witness Hamilton, who testified 
that those measured while lying down and which weighed about 1,300 
pounds occupied a car space of 36 inches in width. Dr. Wende testi- 
fied that an average steer lying down required car space approximat- 
ing from 32 to 36 inches. Other witnesses for the government testi- 
fied that the minimum space in width that should be allowed each 
steer of average size would be not less than 2 feet and 6 inches. Such 
opinion by the government inspectors finds corroboration in the rules 
and régulations of the government providing for space in the export 
transportation of cattle. 

The défendant gave testimony to show that the habits of cattle in 
transportation are such that they would not ail lie down at the same 
time, and therefore it is urged that it was unnecessary and is unrea- 
sonable to require loading a car so that ail the animais confined there- 
in could lie down and rest at the same period of time. 

The principal dispute between the government and the défendant 
is whether the cars used in the transportation were strictly required 
to contain sufficient space to permit ail the animais to lie down at the 
same time, or whether it was a sufficient compliance with the statute 
to loàd the car on the assumption that customarily ail the animais will 
not lie down at the same time. It is conclusively shown that none 
of the cars used for the shipment afïorded sufficient space for ail the 
animais to lie down at the same time. The requirements of the stat- 
ute providing for giving opportunity to rest are not unreasonable, and 
in my opinion a fair construction requires that the space allowed each 
animal shall be such as to permit him to lie down ad libitum. U. S. 
v. New York Central & Hudson River R. R. Co. (C. C.) 186 Fed. 
541 ; U. S. V. New York Central & Hudson River R. R. Co., 191 
Fed. 938, decided to-day by this court. The cars should not be over- 
loaded, and, if it occurs that sufficient space bas not been provided 
so as to enable ail the animais to lie down at the same time, the car- 
rier must unload the cars at the expiration of 28 or 36 hours to com- 
ply with the law, which manifestly was passed out of motives of hu- 
manity as well as to insure the wholesomeness of the food after the 
animal is slaughtered. 

The government may hâve judgment herein for the penalty de- 
manded, with costs. 
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HUXLEY V. HAYE S. 

(Circuit Court, B. D. Pennsylvanla. November 8, 1911.) 

No. 1,440. 

TOETS (§ 11*) PEBSONS IjIABLE— Unjustified Claim to Pbopbrtt. 

One who In good falth claims the ownership of property in the custody 
of a bailee, or some indiffèrent person, by givlng notice of liis claim to 
tbe custodian, does not thereby render lii iself liable In damages to ttie 
true owner, should hls claim afterward prove mlstaken. 

[Ed. Note. — For other cases, see Torts, Dec. Dlg. § 11.*] 

At Law. Action by Norman S. Huxley against James A. Hayes, 
Jr. On demurrer to statement of claim. Demurrer sustained. 

Rudolph M. Schick, for plaintiff. 

George S. Munson and Abraham M. Beitler, for défendant. 

J. B. McPHERSON, District Judge. The cases referred to by the 
plaintiff in support of his statement do not, I think, go as far as he 
supposes. If a trespass has been committed upon either person or 
property, he who procures or helps, even at a distance, may be liable 
equally with him who applies the injurious force. But I do not un- 
derstand it to be the law that he who in good faith asserts his owner- 
ship of property that is in the custody of a bailee, or of some indiffèr- 
ent person, may not give notice of his claim to the bailee, except at 
the risk of being cast in damages if the assertion turns ont after- 
wards to be mistaken. Nothing else appears in the présent case, and 
in my opinion, therefore, the action cannot be sustained. 

The question has been decided in f avor of the défendant by the Su- 
prême Court of Pennsylvania. Norcross v. Otis, 152 Pa. 481, 25 
Atl. 575, 34 Am. St. Rep. 669. 

The fifth ground of demurrer is sustained. 

*For otber caees aee same topic & S number in Dec. & Am. Dlgi. 1907 to date, & Rep'r Indere» 
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UNITED STATES, to Use of HARLAN & HOLLINGSWORTH, ▼. SCJO- 

FIELD CO. et al. 

(Circuit Court, M. D. Pennsylvania. November 11, 1911.) 

No. 309. 

Uhited States (§ 67*)— Contkactoes FiOb Pubiio Woeks— Actiow ow Bond. 

Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 1909, p. 
948), amendatory of Act Aug. 13, 1894, c. 280, 28 Stat. 278 (U. S. Comp. 
St. 1901, p. 2523), authorlzlng persons furnishlng labor or materlal for 
the construction of public works to sue in tlie name of the United States 
on the bond of the contracter,- is net rétroactive, and, where a contract 
was made and the bond glven prior to the passage of such amendaient, 
thé rights of a subcontractor, although he furnlshed labor and materlala 
afterward, are goverhed by the original act, and he may maintain a 
suit against the surety on the bond thereunder in the district of tho 
surety's résidence. 

[Ed. Note.-^For other c^ses, see United States, Dec. Dig. § 67.*] 

At Law. Action by the United States, to the use of Harlan & Hol- 
lingsworth, a corporation, against the Scofield Company and the Title 
Guaranty & Surety Company. On demurrer by plaintiff to plea of 
the Title Guaranty & Surety Company. Demurrer sustained. 

G. W. Pepper and Thomas Stokes, for plaintifï. 
John M. McCourt, for défendant. 

WITMER, District Judge, The question presented hère by thia 
demurrer to the ple^ of the défendant the Title Guaranty & Surety 
Company was decided adversely to the défendant by Judge McPher- 
son, in United States, to Use of General Electric Company, v. Scho- 
field Company et al, (C. C.) 182 Fed. 240, which, on appeal, was af- 
firrcied by the Circuit Court of Appeals, reported in 187 Fed. 98. 

In view of what was tHere said, and since the bond sued upon was 
given- May 24, 1904, under the provisions of the act of August 13, 
l'894, and'tfié'clàim of the use of the plaintiff arises under a contract 
made before the act of February 24, 1905, which is not rétroactive, 
although the plaintiff did the work and furnished the materials for 
which suit is brought, since the enactment of the latter, the former act 
controls, and suit may be brought in the district in which the princi- 
pal office QÎ the surety company is located. 

The demurrer to the defendant's plea to the jurisdiction is there- 
fore sustained, and the plea is denied. 

•For other casea se* Bam« topic & i numbbb In Dec. & Am. Digs. 19U7 to date, & Rep'r Indexei 
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UNITED STATES v. WHIPPLE HARDWARE CO. 

(Circuit Court of Appeals, Thlrd Circuit. December 6, 1911.) 

No. 38 (1,559). 

1. Use and Occupation (§ 1*) — Implied Agbeement. 

The law implles a contract to pay rent froni the mère fact of occupation, 
unless the occupancy be such as to négative the existence of a tenancy. 

[Ed. Note. — For other cases, see Use and Occupation, Cent. Dlg. |§ 
1-11 ; Dec. Dig. § 1.*] 

2. Appeal and Ebkob (§ 1050*) — Review— Hakmless Ebbob— Admission of 

Evidence. 

In an action on an Implied agreement to pay rent, where défendant was 
a tenant by sufferance, the admission in évidence of a conversation be- 
tween défendant and an agent of plalntlEC In regard to the amount of 
rent to be paid, whlch dld not resuit in an agreement, even if error, was 
without préjudice to défendant. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1050.*] 

3. Use and Occupation (§ 9*) — Action fok Rent— Evidence. 

In an action on an Implied agreement to pay rent, where défendant 
had previously occupled the premises under a lease, such lease was ad- 
missible in évidence on the question of the rental value of the property. 

[Ed. Note. — For other cases, see Use and Occupation, Dec. Dlg. | 9.*] 

4. United States (§ 57*) — Peopeett "Pubchased" moB Public Buildings— 

Authoeity to Rent— Constbuction or Statuts. 

Act June 30, 1906, c. 3916, § 24, 34 Stat. 788, which authorizes the Sec- 
retary of the Treasury to rent buildings on sites "purchased" for public 
buildings untll their removal becomes necessary, applies as well to prop- 
erty acqulred by condemnation proceedings. 
[Ed. Note. — For other cases, see United States, Dec. Dig. i 57.* 
For other définitions, see Words and Phrases, vol. 7, pp. 5853-5857; 
vol. 8, p. 7775.] 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Action at law by the United States against the Whipple Hard- 
ware Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Louis G. Morten (Melosh & Morten, on the brief), for plaintiff in 
error. 

H. P. Ivindabury (John B. Vreeland, U. S. Atty., on the brief), for 
the United States. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

LANNING, Circuit Judge. This is an action by the United States 
against the Whipple Hardware Company for the use and occupation 
of property in Jersey City. While the défendant was in possession 
of the property as tenant under a lease, its interest therein, and that 
of its landlord, the owner of the property, were acquired by the United 
States, by condemnation, under the congressional act entitled : 

"An act to Increase the llmlt of cost of certain public buildings, to author- 
ize the purchase of sites for public buildings, to authorize the érection and 
conipletion of public buildings, and for other purpo^es" — approved June 30, 
1906 (34 Stat. at Large, 772). 

•For other caees see saine topic & § numbeb in Dec. & Am, Diga. 1907 to date, & Rep'r Indexes 
191F.— 60 
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The final decree in the condemnation proceedings was entered April 
21, 1909. The occupancy of the défendant contïnued from that date 
until April 13, 1910. There was a judgment in favor of the United 
States. This judgment the défendant now insists should be reversed. 

One of the defendant's contentions is that it continued to occupy 
the premises after the title had been acquired by the United States, 
not as a tenant, but as a trespasser. This rather remarkable défense, 
if proven, would defeat this action. But it is not proven. The évi- 
dence shows clearly that the occupation continued with the consent 
of the United States. Repeated efforts were made by the agent of 
the United States to reach an agreement with the agent of the de- 
fendant as to the rental value of the premises. The défendant was 
never treated as a trespasser, and it never assumed to occupy the prem- 
ises otherwise than lawfully. The effort on the part of the United 
States to make an express contract concerning the occupancy failed, 
but the obligation of the défendant to pay a reasonable sum for its 
use and occupancy remains. 

[ 1 ] The law impHes a contract to pay rent from the mère f act of 
occupation, unless the occupancy be such as to négative the existence 
of a tenancy. Chambers v. Ross, 25 N. J. Law, 295 ; 2 Saund. PI. 
& Ev. 892, 893. In this casé, as the trial judge said in his charge to 
the jury, there was nothing to négative the existence of a tenancy. 

[2] It is objected, too, that the court admitted in évidence a con- 
versation between the agent of the United States and the vice prés- 
ident of the défendant company concerning an effort to agrée on the 
amount of rent to be paid by the défendant. Even if this admission 
was erroneous, it did not harm the défendant. The effort resulted in 
no agreement. The défendant v^as neither a trespasser nor a mère 
licensee. Il was a tenant by the sufferance of the United States, ànd 
it was bound to pay a reasonable sum for its occupancy. How inuch 
should be paid was the question to be determined by the jury. The 
conversation referred to could not hâve had any influence with the jury 
prejudicial to the défendant. 

[3] Another objection is that the court admitted in évidence the 
lease under whîch the défendant held the premises as tenant of the 
fornîer owner. It was properly admitted for the purpose of showing 
the rental value of the propèrty by showing what rent the défendant 
had been, paying. 

[4] Lastly, itis contended by the défendant that the United States 
had no authority to let the propèrty after having condemned it for 
public use. The twenty-f ourth section of the act under which the con- 
demnation proceedings were had provides that: 

"In case a site or addition to a site acquired under the provisions of tbls 
act contains a building or buildings, the Secrcrtary of the ïreasury is hereby 
authorlzed, in his discrétion, to rent, until their removal becomes necessary, 
such of said buildings as may be purchased by the government, or the land 
on which the same may be located where the buildings are reserved by the 
venders, at a falr rental value," etc. 

There was a building on the site hère condemned, and, while the 
authority given to the Secretary of the Treasury is to rent buildings 
"purchased" by the government, the word "purchased" must be taken 
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in its légal sensé, which includes ail modes of acquisition except that 
of descent. 

Finding no réversible errer in the record, the judgment will be af- 
firmed, with costs. 



NORTHERN PAO. RY. CO. et al. v. UNITED STATES, 

(Circuit Court of Appeals, Ninth Circuit. November 6, 1911.) 

No. 1,916. 

1. BouNDAEiEs (§ 3*) — Description— Relative ihpoetance op Conflicting 

Eléments— Mountain Range. 

The boundary of the Yakîma Indlan réservation in ■Washington, as 
flxed by Treaty June 9, 1855, art. 2, 12 Stat. 951, was given in part as 
followlng the Attah-nam river westward from its mouth vfhere it flovs's 
into the Yakima "to the forlts; thenee along the southern tributary to 
the Cascade Mountains; thenee southerly along the main ridge of said 
mountains, passing south and east of Mt. Adams to the spur whence 
flows the waters of the Klickitat and Piseo rivers; thenee down said 
spur to the divide between the waters of said rivers; thenee along said 
divide ; * ♦ » " thenee following certain divides to a flxed point on 
the Yakima. The territory had net been surveyed and but little ex- 
plored, and its topography was net well known at the tlme the treaty 
was made, but the main range of the Cascade Mountains, and especially 
Mt. Adams, which Is in such range, were prominent and well-known 
landmarks. By a map forwarded to the department by Gov. SteVens, 
who coneluded the treaty, it appears that it was then supposed that the 
South fork of the Attah-nam river extended westward to the summlt 
of the moiintain range, and that the Klickitat river was to the west- 
ward of the rldge, but subséquent surveys showed that the Klickitat was 
east of the main range and the source of the Attah-nam some 15 or 20 
miles to the eastward of it. Held, that as the boundary as glven was 
clearly erroneous and its calls could not be reconclled, and the main 
rldge of the mountains and the spur on the southeast of Mt. Adams, 
which could be seen for several miles, called for as the western bound- 
ary of the réservation, were the most flxed and certain objects, the call 
for them should prevail over the uncertaln calls for the northern and 
southern Iwundaries, although it required the northern boundary to be 
extended several miles westward from the head of the South fork of the 
Attah-nam river and across the Klickitat and the southern boundary 
also to cross such river. 

[Ed. Note. — For other cases, see Boundaries, Cent. DIg. §§ S-41; Dec. 
Dlg. i 3.*] 

2. Public I.»ANns (§ 114*) — Suit to Cancel Patents— Pbesumptions. 

There Is no presumptlon In favor of a patent to lands issued by the 
Land Department as against a claim that the land was withln an Indian 
réservation and not subject to disposai as public land. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 114.*] 

3. Indians (§ 12*) — Réservations in Grants op Land— Title and Rights 

oï) Indians. 

Lands reserved for the exclusive use and beneflt of Indian tribes in 
a treaty cedlng other lands to the United States are held in trust by the 
government for the sole beneflt of such Indians, and thelr right of oc- 
cupancy to lands within the légal boundaries of the réservation cannot 
be afiCected by an Incorrect survey and the patenting to others of the 
lands thereby excluded. 

[Ed. Note. — For other cases, see Indians, Dec. Dlg. § 12.*] 

•For other cases see same topic & § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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&. Tndians (§ 12*) — lUrcBOAD Géant— CoNSTEUCTioiT—LANDa iw Tndtaw 
Reskbvation. 

The grant to the Northern Padflc Rallroad Company by Act July 2, 
1864, c. 217, § 3, 13 Stat. 36T, of alternate sections of public land adja- 
cent to Its Une, "not reserved, sold, granted', or otherwlse approprlated 
and free from pre-emption or other clalms or rights at the tlme the Une 
of sald road Is deflnitely fixed," dld not Include any lands within the 
true boundaries of the Yaklma Indian réservation In Washington, and 
patepts to certain lands thereln, Issued under such grant by reason of 
an erroneous survey of the réservation wlthout the fault, concurrence, 
or acqulescence of the Indlans, are vold and subject to cancellatlon for 
Inadvertence and mistake. 

[Ed. Note.— For other cases, see Indlans, Cent. Dlg. SI 27, 28 ; Dec. Dlg. 
I 12.*] 
5. Ihdians (§ 27*) — SuiTS rOE Cancellation of Patents— liiMiTATioN. 

Act March 3, 1891, c. 561, i 8, 26 Stat. 1099 (U. S. Comp. St 1901, p. 
1521), llmltlng the tlme for the hrlnging of sults by the United States 
to vacate and annul patents to lands to six years after the date of the 
Issuance of such patents, does not apply to sults brought on behalf of 
Indian trlbes to cancel patents Issued by mistake for lands within a rés- 
ervation whlch were never a part of the public domain subject to dis- 
posai by the government. 

[Ed. Note. — For other cases, see Indlans, Dec. Dlg. § 27.*] 

Appeal from the Circuit Court of the United States for the East- 
em Division of the Eastern District of Washington. 

Suit in equity by the United States against the Northern Pacific 
Railway Company, the Mercantile Trust Company, Henry Yeackel and 

Flora Yeackel, his wife, C. D. Wise and Wise, his wife, and 

R. D. McCully, to cancel patents to certain lands in the state of 
Washington. Decree for complainant, and défendants appeal. Af- 
firmed. 

On June 9, 1855, a treaty was concluded between the United States and 14 
confederated trlbes and bands of Indlans ^nown as the Yaklma Indlans, by 
the terms of whlch the Indlans ceded to the United States a large tract of 
land In the terrltory of Washington, reserving out of It, however, for thelr 
"use and occupation" a tract of land described by courses and topographical 
features of the région, as foUows: 

Commencing on the Yaklma river, at the mouth of the Attah-nam river ; 
thence westerly along sald Attah-nam river to the fôrks; thence along the 
southem trlbutary to the Cascade Mountalns; thence southerly along the 
main rldge of sald mountalns, passlng south and east of Mt. Adams, to the 
spur whence flows the waters of the Klickltat and Plsco ri vers ; thence down 
sald spup to the dlvlde between the waters of sald rlvers ; thence along sald 
divide to the dlvlde separatlng tbe waters of the- Satas river from those flow- 
ing Into the Columbla river; thence along sald divide to the main Yaklma, 
elght miles below the mouth of the Satas river; and thence up to the Ya- 
klma river to the place of beglnning. 

Ail of the foregolng tract, the treaty provlded, should be "set apart and, 
so far as necesssiry, sutveyed and marked out for the exclusive use and ben- 
eflt of sald confederated trlbes and bands of Indlans as an Indian réserva- 
tion." Article 2. The treaty was ratified March 8, and proclaimed April 18, 
1859 (12 Stat L. 951). On April 30, 1857, Gov. Stevens, who bad concluded- 
the treaty, forwarded to the Commissioner of Indian Affalrs at Washington 
a "map of the Indian Nations and trlbes of the terrltory of Washington and 
of the terrltory of Nebraska west of the mouth of the Yellowstone." Upon 
this map appears, among many others, a tracing of the Yakima Indian rés- 
ervation. An original map, known as the "White Swan Map," and bearlng 

•For other cases see same toplc & { KUMBBB in Dec. & Am. Dlgs. 1907 to data, & Rep'r Indexes 
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the Inscription, "I. I. Stevens Map, March, 1857," appears to hâve been de- 
posited at the Yaklma agency, havlng, It Is alleged, been given by Gov. St§,- 
vens to an Indian named Whlte Swan. Thls map shows the boundanes of 
the Yaklma réservation only, and appears to be a reproduction, in part at 
least, of the tracing of that réservation as it is shown on the larger map 
transmitted to "Washington by Got. Stevens April 30, 1857. 

In 1861, the superintendent of Indlan affalrs for Washington terrltory di- 
rected Messrs. Berry and Lodge, surveyors, to make a survey of the southern 
boundary of the réservation. Such a survey appears to hâve been made lu 
that year, and a map of it was flled in the office of the Commissloner of In- 
dlan Affalrs. , 

July 2, 1864, Congress passed an act (13 Stat. L. 365) Incorporatlng the 
Northern Pacific RaUroad Company. By the third section of the act a grant 
of lands was made to that company In the following terms: 

"That there be, and hereby Is, granted to the 'Northern Pacific Rallroad 
Company,' its successors and assigns, for the purpose of aidlng In the con- 
struction of said rallroad and telegraph Une to the Pacific coast, and to se- 
cure the safe and speedy transportatlon of the mails, troops, munitions of • 
war, and public stores, over the route of said llne of railway, every alternate 
section of public land, not minerai, designated by odd numbers to the amount 
of twenty alternate sections per mile, on each side of said rallroad llne, as 
said Company may adopt, through the terrltorles of the United States, and 
ten alternate sections of land per mile on each sIde of said rallroad when- 
ever it passes through any state, and whenever on the Une thereof the United 
States hâve fuU tltle, not reserved, sold, granted, or otherwise approprlated, 
and free from pre-emptlon, or other clalms or rlghts, at the tlme the Une of 
said road is deflnltely flxed, and a plat thereof flled In the office of the Com- 
missloner of the General Land Office; and whenever, prior to said tlme (of 
deflnite location), any of said sections or parts of sections shall hâve been 
granted, sold, reserved, occupled by homestead settlers, or pre-empted, or oth- 
erwise disposed of, other lands shall be selected by said company In lieu 
thereof, under the direction of the Secretary of the Interlor, In alternate sec- 
tions, and designated by odd numbers, not more than ten miles beyond the 
llmlts of said alternate sections." Section 3. 

The map of definlte location of the raUroad opposite the lands Involved In 
thls suit was flled June 25, 1883, and approved June 28, 1883, and the rall- 
road was duly constructed. AU of the lands In question were wlthln the 
pi-imary llmlts or the Indemnity llmlts of the grant, and the défendants (ap- 
pel! ants hère) are entltled to them unless they were reserved by the treaty 
of 1855. 

In 1886, the southern boundary of the réservation for a distance of 47% 
miles from the Yaklma river appears to hâve been surveyed by one Harry J. 
Oark ; but the work was poorly done, and ail évidences of It were soon lost. 
And In 1889 the agent at the Yaklma agency wrote to the (Dommissioner of 
ludlan AfCaIrs urging that a resurvey of the southern boundary and an orig- 
inal survey of the western boimdary of the réservation be made. The west- 
ern boundary, he said, ran "along the main ridge of the Cascade Mountalns 
south and east of Mt. Adams" ; and he said It was a subject of disagreement 
as to which was the "main rldge" there referred to, the Indians claimlng 
that the main rldge extended to the base of Mt. Adams on the south and 
east, while whlte men wlth diverse Interests claimed that It was farther east. 
AU of the country south and east of Mt. Adams for 40 or 50 miles was re- 
garded as part of the Cascade Range, belng whoUy mountalnous, and there- 
fore, because of thls uncertainty, he thought a survey necessary. 

As a resuit of this letter, and wlth a vlew to settling the questions sug- 
gested in It, the Department, in 1890, closed a contract wlth George A. 
Schwartz, United States deputy surveyor, for a "resurvey and survey of the 
south and west boundary of the Yaklma Indian réservation" ; and in Sep- 
tember, October, and November of that year the survey was completed by 
hlm. In July, 1891, the survey thus made was examined by Jacob E. Noël, 
actlng under Instruction from the United States Surveyor General for the 
State of Washington. He reported that great care had been taken by Peputy 
Surveyor Schwartz In establlshlng the Unes, and that the work had been 
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carefuUy' and sklUfully done. On recelpt of the returns of the survey, to- 
gether with Mr. Noel's report thereon, It was accepted by the Oominlssloner 
of the General Land Office Oetober 21, 1891. 

The Jnsfructlons of the Uaited States Surveyor General for the State of 
Washington under whleh this Schwartz survey was made requlred that the 
boundary Une should be run eommenclng at a point on the south bank of the 
"Yaklma river at the southeastem corner of the réservation, and running 
thence westward 47% miles along the southern boundary of the réservation. 
This survey as directed to be made was run in a direction reverse to that 
of the calls of the treaty, and, so far as materlal to the question under con- 
sidération, the instructions were as foUows: 

"From the 47% milepost, the Une to be surveyed extends along the dividb 
separatîng the waters of the Satas from those flowing into the Columbla, 
'to the divide' between the waters of the Kllckltat and Plsco rivers; thence 
along said dlvlde to 'the spur whence flow the waters of sald' rivers ; thence 
up said spur to the main 'ridge of the Cascade Mountalns ; thence' northerly 
along said ridge, passing south and east of Mt. Adams, 'to the southern trlb- 
utary of the Attah-nam river' — to the established corner of fractlonal sections 
6 and 31, on the south boundary of township 12 north, range 15 east, Wil-' 
lamette meridian. Accordlng to the statement of the agent la charge of the 
Yakima agency: 'The question as to which is the main ridge of the Cascade 
Mountalns referred to in the treaty Is a subject of dlsagreement ; the In- 
dians clalming that the main ridge extends to the base of Mt. Adams on 
the south and east, and white men with diverse Interests clalming the said 
ridge to lie further east.' Also: 'That no river known as the Plsco Is shown 
on any map, and that he has found no person, white or Indlan, who has 
knowledge of any river of that name. That the river deslgnated as the 
"Toppenish" on the map of 1887 is the Plsco referred to In the treaty. It is 
dellneated on the dlagram as rislng about six miles nearly due east of Mt. 
Adams and a very short distance north of the second standard parallel.' 

"It Is therefore advisable that, before you proceed to deflnitely locate and 
extend the boundary of the réservation from the 47% milepost, you confer 
with the agent in charge of the Yakima agency, and with other white per- 
sons, and Indlans, familiar with the country, and obtain ail the Informatioi} 
possible that will tend to a proper location and establishment of this section 
of the boundary Une accordlng to the provisions of the treaty of June 9, 
1855." 

The field notes of this survey from the forty-seventh milepost to the one- 
hundredth milepost are in the record. In the gênerai description of the 
survey the surveyor makes the foUowlng report: 

"Up to the flfty-first mile corner there is no dlsagreement whatever regard- 
Ing the location of the Une, that I could learn. The Une follows the top of 
a well-deflned ridge acknowledged to be the true divide by both the whltes 
and Indlans with whom I conversed. The Une in dispute is from the flfty- 
flrst mile 'onward' In a northerly direction. The Indlans clalm that the Une 
passes along the top of a low ridge of hllls beartng In a southwesterly dlrec- 
tîon and terminâtes at the Big Kllckltat river, and that this should be a con- 
tinuation of thelr southern boundary; upon the western end of sald ridge 
there Is a round hlll called Grayback Mountain. 

"Thence It Is clalmed by the Indlans the Une hears In a northwesterly di- 
rection crossIng the Kllckltat river to the base of Mt. Adams. 

"From a consultation with Mr. Stabler, the United States Indlan agent at 
Ft. Simcoe, and from our understanding of the description of this boundary 
as glven In the treaty of June, 1855 (U. S. Stats. vol. 12, p. 951), I adopt this 
as the Intended course and continue the Une along top of the divide which 
bears in a northerly direction between the waters of the Satas and those 
flowing Into the Kllckltat river, passing through a country heavily tlmbered 
with flrst-class yellow plne; the land Is chlefly valuable for its tlmber and 
grazing, belng too dry and the soll too sandy for profitable agriculture. 

"At the seventy-seventh mile corner begln to ascend the Simcoe Mountalns 
whence flows the Plsco or Toplnlsh river. AU the Indlans with whom I 
hâve talked concernlng the boundary said that stream now known as the 
'Toplnlsh'" was in former times called 'Plsco.' Sald stream flows east Into the 
Satas which emptled Into the Yakima river a few miles below its confluence. 



NORTHERN PAC. ET. CO. V. UNITED STATES 



951 



"Thence I ran In a northerly direction along top of Hlgh mountaln which 
is the dlvide between the KUckitat and the waters flowlng Into the Yaklma 
river and is not the main range of the Cascade Mountains which cannot be 
reached wlthout crossing the Klickitat river. 

"I followed said divide to a low saddle where the southern tributary of the 
Attah-nam heads and also a tributary of the KUckitat which flows west." 

In 1895 and 1896, patents were Issued to the Northern Pacific Railroad 
Company for a large part of the lands involved in thls suit. In the year 
1896, the Northern Pacific Railway Company, a corporation organized under 
the laws of Wisconsin, purchased at foreclosure sale the patented lands of 
the railroad company, and the rights of that company to receive lands not 
yet patented. The remaining patents were Issued directly to the railway 
company in 1904, pursuant to the rights thus acquired at the foreclosure 
sale. 

In 1898 question was again raised as to what were the true boundarles of 
the réservation! and as to whether the Schwartz survey had correctly defined 
them ; and in 1899 E. C. Barnard, then a topographer of the geological sur- 
vey, actlng under the direction of the Secretary of the Interior, visited the 
réservation, and after examlnation submltted, on Januai^y 12, 19*00, a report 
and map marking out the boundaries of the réservation, as he conceived they 
ought to be marked out. The maps attached to this report were the old 
White Swan Map referred to above; and a map made by Barnard himself, 
in which the boundarles of the réservation as deflned by Schwartz in 1890, 
and thèse boundarles as Barnard thought they ought to be, are shown. 

The annexed sketch exhiblts the gênerai outline of the réservation and the 
Unes of the Schwartz and Barnard surveys of the western boundary as shown 
on that map: 



Mr/ls/ws 
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On April 20, 1900, the Secretary of the Interlor transmîtted Bamard's re- 
port to the Speater of the House oî Représentatives wlth a draft of a bill 
granting authorlty for the détail of an Indian inspecter to negotiate an agree- 
ment with the Indians for an adjustment of their claim to the lands lying 
wlthout the Schwartz but wlthin the Barnard Une of the réservation; and 
subsequently Congress passed an act, approved Decemher 21, 1904 (33 Stat. 
at L. 595, c. 22), section 1 of which reads as foUows: 

"That the Secretary of the Interior be, and he is hereby authorized and 
directed, as hereinafter provided, to sell or dispose of unallotted lands em- 
braced in the Yakima Indian réservation proper. In the state of Washington, 
set aside and established by treaty with the ïaklma Nation of Indians, dated 
June eighth, elghteen hundred and flfty-flve: Provided, that the claim of 
said Indians to the tract of land adjolning thelr présent réservation on the 
west, excluded by erroneous boundary survey and containing approximately 
two hundred and ninety-three thousand eight hundred and thirty-seven acres, 
aceording to the flndlngs, after examlnatlon of Mr. E. 0. Barnard, topographer 
of the geological survey, approved by the Secretary of the Interior April 
seventh, nineteen hundred, Is hereby recognlzed, and the sald tract shall be 
regarded as a part of the Yakima Indian réservation for the purposes of thls 
act; provided further, that where valld rlghts hâve been acquired prlor to 
March flfth, nineteen hundred and four, to lands wlthin sald tract by bona 
flde settlers or purchasers under the publie land laws, such rlghts shall not 
be abrldged, and any claim of sald Indians to thèse lands Is hereby declared 
to be fuUy eompensated for by the expendlture of money heretofore made 
for thelr beneflt and In the construction of Irrigation works on the Yakima 
Indian réservation." 

The Unes of the Barnard survey hère recognlzed and regarded as describ- 
Ing the western boundary of the réservation Inclose 293,837 acres lylng out- 
side the boundary of the Schwartz survey. The lands hère in question lie 
wlthin thls area, that Is to say, wlthout the Unes of the réservation as sur- 
veyed by Schwartz, but wlthin those Unes as marked ont by Barnard. After 
the passage of the act of Decemher 21, 1904, the government demanded of 
the rallway company that it reconvey them, and, a reconveyance being re- 
fused, thls suit was begun, resulting In a decree directlng cancellatlon of the 
patents. 

In the act of Congress of February 22, 1889 (25 Stat. 676, 679, c. 180), ad- 
ralttlng certain territories Includlng the terrltory of Washington Into the 
Union, It was provided that upon the admission of the proposed states sec- 
tions 16 and 36 of every township should be granted to the states respectively 
for the support of common schools. 

In the above-mentloned act of Decemher 21, 1904, it was provided that 
where valld rlghts had been açqulred prlor to March 5, 1904, to lands wlthin 
the tract Ineluded wlthin the Unes of the Barnard survey, and without the 
Unes of the Schwartz survey, by bona flde settlers or purchasers under the 
public land laws, such rlghts should not be abrldged ; but It appears that the 
Land Office at Washington has held that the state of Washington was not 
a bona flde purehasër of lands tacluded In such tract wlthin the meanlng of 
the act and has also held that, as the state could sélect other lands In Heu 
of the lands so selected wlthin such tract, it could be In no way injured by 
the loss, and accordingly the Land Department has réfused to recognlze the 
right of the state to lands wlthin the tract In controversy. The state of 
Washington, seeklng to protect its Interest In thls tract of land, has applied 
for and obtalned leave to file a hrlef In thls case by Its Attomey General, 
In which It Is represented that the proclamations of the Président creating 
forest reserves In the state of Washington include 12,000,000 acres of land 
wlthin the state; and that, while the act of December 21, 1904, permits the 
state to sélect other lands In plaCe of those lost to the state by reason of the 
adoption of the Bamard survey of the Réservation, the fact Is that the state 
Is prevented from maklng such selèctlops by the establishment of the forest 
réservations which hâve Ineluded ail the land of any value remaining in the 
public domain wlthin the state. Thls loss of the state by, the Barnard sur- 
vey and by the action of the Land Department is said to be 23.138.79 acres. 
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The court below entered a decree In favor of the United States upon the 
authority and validity of the Barnard sui-vey. The défendants hâve brought 
the case hère on appeal. 

Charles W. Bunn, Charles Donnelly, and Edward J. Cannon, for 
appellants. 
Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty. 
W. P. Bell, Atty. Gen., for the State of Washington. 

Before GILBERT and MORROW, Circuit Judges, and WOL- 
VERTON, District Judge. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
The question to be determined in this case is the westerly boundary 
of the Yakima Indian réservation as described in the treaty of June 
5, 1855 (12 Stat. 952). 

It will be convenient to repeat the description contained in the trea- 
ty, identifying its calls by numbers as foUows: 

(1) Commencing on the Yakima river, at the mouth of the Attah- 
nam river. 

(2) Thence westerly along said Attah-nam river to the forks. 

(3) Thence along the southern tributary to the Cascade Mountains. 

(4) Thence southerly along the main ridge of said mountains, pass- 
ing south and east of Mt. Adams, to the spur whence flows the waters 
of the Klickitat and Pisco rivers. 

(5 ) Thence down said spur to the divide between the waters of said 
rivers. 

(6) Thence along said divide to the divide separating the waters of 
the Satas river from those flowing into the Columbia river. 

(7) Thence along said divide to the main Yakima, eight miles below 
the mouth of the Satas river. 

(8) And thence up the Yakima river, to the place of beginning. 
There is no controversy as to the location of the point "commencing 

on the Yakima river, at the mouth of the Attah-nam river," nor is 
there any controversy as to the second call, "westerly along said At- 
tah-nam river to the forks," nor as to the third call, "along the south- 
ern tributary" ; but the controversy begins with the terminal point of 
this call, "the Cascade Mountains." 

The call is limited by the Schwartz survey to the southem boundary 
of the Attah-nam river and terminâtes where that tributary takes its 
rise in a range of the Cascade Mountains. But it is now known that 
this is not the main range of the Cascade Mountains, and that the 
southern tributary of the Attah-nam river does- not take its rise in 
that range. In the gênerai description of his survey Schwartz report- 
ed that this range along which he ran the western boundary of the 
réservation "is not the main range of the Cascade Mountains." His 
instructions were that the western boundary Une coming up from the 
south should be "the main ridge of the Cascade Mountains, thence 
northerly along said ridge, passing south and east of Mt. Adams, to 
the southern tributary of the Attah-nam river." He was further in- 
structed that the question as to which was the main ridge of the Cas- 
cade Mountains referred to in the treaty was a subject of disagree- 
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ment ; the Tndîans claimîng that the main ridge extended to the base 
of Mt. Adams on the south and east, and white men with diverse in- 
terests claiming the said ridge to be further east. He was f urther in- 
structed : 

"It is therefore advisable that before you proceed to deflnitely locate and 
extend the boundary of the réservation from the 47i,^ milepost, you confer 
with the agent in charge of the Yaliima agency, and with other white persons, 
and Indians, familiar with the country, and obtain ail the information pos- 
sible that will tend to a proper location and establishment of this section of 
the boundary Une accordlng to the provisions of the treaty of June 9, 1855." 

Schwartz appears to hâve consulted with the Indian agent in charge 
of the Yakima agency, and with other white persons and Indians, and 
found and identified the main ridge of the Cascade Mountains. But 
he did not carry his survey along that ridge, as instructed, but along 
a ridge 15 to 20 miles further east. His reason for running his line 
along the eastern ridge instead of the main ridge to the west was that 
the former was a ridge dividing the waters of the Satas and Klickitat 
rivers, and along which he could carry his line to the source of the 
southern tributary of the Attah-nam river "without crossing the Klick- 
itat river, and the treaty did not call for that." But his instructions 
did not require him to follow that ridge or to avoid crossing the Klick- 
itat river. On the contrary, he was instructed to ascertain and follow 
the main ridge of the Cascade Mountains. Nor did any call of the 
treaty require him to follow the ridge dividing the waters of the Satas 
and Kickitat rivers. 

This brings us to the considération of one of the controlling ques- 
tions in this case. Between the main ridge of the Cascade Mountains, 
along which the fourth call of the treaty locates the western bound- 
ary and the apparent terminal point of the third call of the treaty at 
the source of the Attah-nam river in the Cascade Afountains, there is 
a gap of 15 to 20 miles; that, is to say, the third call of the treaty 
f ollowing the southern tributary of the Attah-nam river does not reach 
the main ridge of the Cascade Mountains, but appears to terminate in 
an inferior eastern ridge of the Cascade Mountains. Between that 
ridge and the summit of the main ridge there is a distance of from 
15 to 20 miles, and a straight line between thèse two points leaves the 
eastern ridge and crosses the headwaters of the Klickitat river to.tlie 
main or western ridge. Is this gap in the description of the treaty 
boundary of such a character as to defeat the western boundary along 
the main ridge of the Cascade Mountains? We think not. Gov. Ste- 
vens, who negotiated the treaty with the Indians, had a map made in 
1857, two years after the making of the treaty and two years before 
its ratification, showing the location of the Indian nations and tribes of 
the territory of Washington and the territory of Nebraska west of 
the mouth of the Yellowstone. On this map is a tracing of the Yak- 
ima Indian réservation which clearly carries the western boundary of 
the réservation to and southerly along the main ridge of the Cascade 
Mountains, passing south and east of Mt. Adams as required in the 
fourth call of the treaty. The map is, however, incorrect, in this, that 
it appears to locate the rise of the southern tributary of the Attah- 
nam river in the main ridge of the Cascade Mountains. There is in 
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the record a copy of another map, the original of which is said to hâve 
been deposited at the Yakima agency, having, it is alleged, been given 
by Gov. Stevens to an Indian named White Swan; hence the map 
is named the "White Swan Map." This map shows the boundaries 
of the Yakima réservation and appears to be a reproduction, in part 
at least, of the tracing of that réservation as it is shown on the larger 
map and transmitted to Washington by Gov. Stevens in 1857. On 
this map the northern boundary of the réservation follows the south- 
ern tributary of the Attah-nam river to a point manif estly on the main 
ridge of the Cascade Mountains, thence southerly along the main 
ridge for a short distance, when the boundary turns eastwardly pass- 
ing south and east of Mt. Adams. 

The error in thèse maps in locating the head or source of the south- 
ern tributary of the Attah-nam river in the main ridge of the Cascade 
Mountains is not difficult of explanation. The Cascade Mountains is 
a range of considérable length and élévation, extending north and 
south through Oregon, Washington, and British Columbia, and run- 
ning nearly parallel to the Pacific Coast line. In the state of Wash- 
ington this range forms an elevated plateau with a gênerai élévation 
of from 5,000 to 7,000 feet, rising into a rugged and complex order 
of ridges and peaks from 50 to 100 miles in width. Along the main 
axis of the range are a number of high peaks, among others Mt. Ad- 
ams, with an élévation of 12,325 feet. This mountain with its Connect- 
ing ridge and spurs is a prominent feature in the landscape, and would 
be a natural monument, and the Connecting main ridge of the Cascade 
Mountains a natural boundary for such a large tract of land as the 
Yakima Indian réservation described in the treaty of 1855. But at 
the time this treaty was made the country had not been fully explored, 
the approaches to this main ridge by water courses had not been defi- 
nitely located, and the topography of the country was not accurately 
known. Mr. Barnard in his report dated January 12, 1900, concerning 
the disputed western boundary Hne of the réservation, says: 

"From the Imperfect topographical knowledge of the country It was belleved 
that both the Atanum and Pisco rivers reached the summit of the Cascade 
Mountains, but such is not the case although from a distance it would be 
a fair presuraption." 

With the information available to Gov. Stevens he supposed the 
source of the Attah-nam river to be in the main ridge of the Cascade 
Mountains, and he so placed it upon his map. Now, while this bas 
since been discovered to be a mistake, the f act remains that he located 
the western boundary of the réservation on the main ridge of the Cas- 
cade Mountains, and as this is the most certain and material call pf 
the description it should prevail. This is in accordance with the gên- 
erai rule that has been adopted by the courts for solving such a ques- 
tion. 

In Newsom v. Pryor, 7 Wheat. 7, 5 L. Ed. 382, the Suprême Court 
of the United States had before it a similar question, and the opin- 
ion of the court, delivered by Mr. Chief Justice Marshall, is peculiarly 
applicable to the f acts in the présent case. He says : 

"In conséquence of returnlng plats, where no actual surveys had been made, 
and whers the country had been vei'y imperfcetly explored, the description 
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contalnea In t^e patent often varies materlally from the actnal appearance 
of thé land Intended to be acqulred. Natural objects are called for, in places 
tvliere they are liot to be found; and the same objects are found, where the 
surveyor did not suppose thera to be. In a country of a tolerably regular 
surface, no considérable Inconvenlence will resuit from this clrcumstance. 
Tàe coui-se and distance of the patent wlU satlsfy the person clalming under 
it, and seldom interfère with the rights of others. But in a country where 
we flnd considérable water courses and mountains, there must be more difflculty. 
The surveyor calls for some known object, but totally miscalcnlates its 
courses, distances, or both, from some given point whlcb he has made the be- 
glnning of his survey ; and there Is a variance in the différent calls of bis 
survey, and of the patent foundied on It. As in this case, the second Une is 
to run south 894 pôles, to a stake, crossing the river. This distance vrill not 
reach the river, and must be continued to 1,222 pôles, to cross the river. The 
distance must be disregarded, and this Une se extended as to cross the river, 
or the distance mnst control the call for crossing the river, 

"Thèse difflculties hâve occurred frequently, and must be expected to oc- 
cur frequently, where grants are made wlthout an actual survey. Some 
gênerai rule of construction must be adopted; and that rule must be ob- 
served, or the conflicting claims of Individuals must remain forever uncer- 
tain. The courts of Tennessee, and ail other courts by whom causes of this 
description bave been declded, hâve adopted the same princlple, and hâve ad- 
hered to it. It is that the most material and most certain calls shall control 
those whlch are less material, and less certain. A call for a natural object, 
as a river, a known stream, a sprlng, or even a marked tree, shall control 
both course and distance." 

Under this rule distance must be disregarded and the more material 
and certain call accepted. 

But it is contended by the appellant that the Barnard survey recog- 
nized by Congress in the Act of December 21, 1904, as locating the 
boundaries of the réservation in accordance with the treaty of June 
9, 1855, and followed by the court below in its decree, is purely ar- 
bitrary; that the lines so recognized and adbpted do not follow the 
tréaty calls from the head of the south fork of the Attah-nam river, 
but, on the contrary, it is contended they are in direct collision with 
such calls. This objection is based upon the claim that by the fourth 
call the line from the point where the Cascade Mountains were reached 
was to run southerly along the mountains and divides separating the 
waters of the Klickitat and Pisco rivers. The language of the fourth 
call is as follows: 

"Thence southerly, along the main ridge of said mountains, passing south 
and east of Sit. Adams to the spur whence flow the waters of the Klickitat 
and Pisco rivers." 

If we are correct in our opinion that the topography of the country 
was not definitely known or correctly understood by the framers of 
the treaty, this objection is without any serions force, if, indeed, it is 
not completely answered by the fact that on the Stevens map the 
Klickitat river is shown as taking its rise on the west side of the main 
Cascadie Range and flows south on the west side of Mt. Adams, while 
the Pisco is there shown on the east side, and according to Barnard's 
report it was believed that it reached the summit of the Cascade 
Mountains. If this was the information possessed by the framers of 
the treaty and in accordance with that information they were running 
this call southerly passing south and east of Mt. Adams to a spur on 
that mountain, then the Barnard survey locates the fourth call of the 
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western boundary in accordance with the understanding and inten- 
tion of the parties to the treaty. 

The United States might object to the Barnardi survey on the ground 
that it does not in fact reach the ridge of the Cascade Mountains for 
a beginning of the fourth call, but starts on a ridge a little to the east 
of the main ridge. As this feature of the boundary does not, however, 
affect any of the land in suit and the objection is not made, we do not 
stop to discuss that question. 

The fourth câll of the treaty terminâtes, as we hâve said, on a 
spur of Mt. Adams which has been reached by a line passing south 
and east of the mountain. Mt. Adams is a prominent peak in that 
région and a monument easily id'entified, and a spur on the southeast 
side would also be easily identified, and the évidence appears to sup- 
port that conclusion. 

In Barnard's report he says: 

"The testimony o( the Indians, Chief Spencer, and Stick Joe, glven In the 
report of last year, is repeated below: 

"'Stick Joe said that in or about 1860 he accompanied a party along a 
portion of the southern boundary. They left the old military road at mlle- 
post 29; this being the point where the réservation line crosses the same. 
They then proceeded on the Une which follows a well-deflned ridge to a peak 
called Grayback, on the summit of which a marked wooden post set in the 
ground was found. At this point the surveyor, agent, or officer accompanying 
the party took outa télescope or some sui-reying instrument, and, slghting 
towarfl Mt. Adams, pointed out a conical hump on the southeast slope of 
the same, told the party that the Une now went straight to that point.' 
• * * 

"The above description of the route followed was glven in a graphieal way, 
with gestures that lead me to believe it was an actual expérience. 

"Chief Spencer, on being asked to tell what he knew of the boundary line 
of the reserve, said that Gov. Geary, who succeeded Gov. Stevens, descrlbed 
the llmits of the reserve to him as follows : 

" 'Up the Atanum river from its mouth to the mouth of the South fork ; 
thence up the South fork to the head; thence directly west aeross the Lit- 
tle Klickitat to a high point just this side of Goat Rocks; thence to a coni- 
cal hujnp on the southeast slope of Mt. Adams." 

Barnard in commenting upon this call of the boundary says : 

"This ridge Is well deflned for a considérable distance toward Mt. Adams, 
when it becomes lower and flattens out and the line might swing around the 
eastern slope to reach the conical hump descrlbed by Stick Joe, which is a 
well-deBned point easily recognized, 7,500 feet high, or it might reach the 
conical hump by passing over the summit of Mt. Adams. The boundary line 
would then continue in a straight Une to Grayback Peak." 

The Schwartz survey does not prétend to reach Mt. Adams or any 
spur of that mountain, but turns aside at the fifty-first milepost and 
proceeds northerly to avoid crossing the Klickitat river. We think 
the superior monument of Mt. Adams should prevail hère as the 
more certain call of the main ridge of the Cascade Mountains in the 
third call, and for the same reasons. 

The fifth call of the treaty is as follows : 

"Thence down said spur to the divide between the waters of said river." 

And the sixth call continues: 

"Thence along said divide to the divide separating the waters of the Satas 
river from those flowing into the Columbia river." 



958 191 FBDBRAI. KBPOBTBB 

The îast call carries the boundary to, and perhaps beyond, the fifty- 
first milepost mentioned in the Schwartz survey, where the contro 
versy ends. • 

If we are correct in followîng the language of the treaty and locat- 
ing the western boundary of the réservation along the main ridge of 
the Cascade Mountains to a spur of Mt. Adams, reached by passing 
south and east of that mountain, then the Barnard survey mustbe ac- 
cepted as properly locating the fifth and sixth calls, and the objection 
that the divide mentioned in thèse two calls is not continuous and is 
broken by the crossing of the KHickitat river and its tributaries yields, 
as in the fourth call, to the superior calls of Mt. Adams and the main 
ridge of the Cascade Mountains. 

[2] It is next contended that, if there is a doubt as to the location 
of the boundaries called for by the treaty, that doubt should be re- 
solved in favor of the patents issued to the Northern Pacific Railway 
Company and its predecessor in interest. We do not admit that there 
is any dbubt as to the proper location of the western boundary of this 
réservation ; but, assuming that there is, the ruie which résolves such 
a doubt in favor of the patent issued by the United States does not 
obtain in this case. 

[3] The United States brings this action for itself and on behalf 
of the Indians as their trustée and guardian. The Yakima Indian 
réservation is a tract of land reserved by the Indians out of a much 
larger tract claimed and occupied by them prior to 1855, and which 
larger tract they ceded andi conveyed to the United States with an 
agreement with respect to the reserved tract that it should be "set 
apart and, so far as necessary, surveyed and marked out for the ex- 
clusive use and benefit of said confederated tribes and bands of 
Indians as an Indian réservation." 

The United States owed the duty of trustée andI guardian to pré- 
serve the rights of the Indians in the tract reserved, and by the treaty 
it agreed to survey the boundaries of the réservation, and set it apart 
for thé-exclusive use and benefit of the Indians. It could not therefore 
by an incorrect survey deprive the Indians of their right of occupa- 
tion of the land within the légal boundaries of the réservation as 
established by the treaty. This is the gênerai and well-established law 
of trust andI guardianship in support of which authorities need not be 
cited. The law bas been applied to controversies relating to lands 
occupied by the Indians in the broadest terms. 

In Leavenworth, etc., R. R. Co. v. United States, 92 U. S. 733, 23 
L. Ed. 634, the railroad company claimed title to certain lands within 
the Osage country in Kansas. Thèse lands had been certified by the 
Commissioner of the General Land Office upon the approval of the 
Secretary of the Interior, and by such certificate conveyed to the 
Governor of Kansas as forming part of a grant made by Congress 
in 1863 to the state to aid in the construction of certain railroadis. 
Act March 3, 1863, c. 98, 12 Stat. 772. The lands were conveyed 
by the Governor by patent to the railroad company. At the time of 
the grant by Congress to the state of Kansas the lands were occupied 
by the Osage Indians, but subsequently the Indians conveyed thèse 
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lands by treaty stipulation to the United States. It was contended by 
the United States, in support of its suit to establish title to thèse 
lands, that Congress had not disposed of the Osage lands by the act 
of 1863, and had not intended to do so. The railroad company con- 
tended that, although the grant did not operate upon any spécifie tracts 
until the railroad was located, it then took effect upon those in con- 
troversy, as, by reason of the extinction of the Osage title, the lands 
had become, in the proper sensé of the term, public lands. The Su- 
prême Court denied the contention of the railroad company and held 
that : 

"The Indlans are acknowledged to hâve the unquestlonahle right to the 
lands they occupy, until It shall be extlngtilshed by a voluntary cession to the 
government, and • ♦ » that right was declared to be as sacred as the 
title of the United States to the fee." 

It was also held in that case that: 

"As the transfer of any part of an Indlan réservation secured by treaty 
would also involve a gross breach of the public faith, the presumptlon is con- 
cluslve that Congress never meant to grant it." 

It was further said that: 

"Only the public lands owned absolutely by the United States are subject 
to survey and division Into sections, and to them alone thls grant is appli- 
cable. It embraces such as could be sold and enjoyed, and not those which 
the Indians, pursuant to treaty stipulation, were left free to occupy." 

In the late case of Stewart v. United States, 206 U. S. 185, 27 
Sup. Ct. 631, 51 L. Ed. 1017, referring to the sale of thèse lands 
undter the treaty with the Osage Indians, the Suprême Court said: 

"Except for the treaty between the United States and the Osage Indians, 
relative to the lands in question, and the passage of appropriate législation 
by the United States, the lands would never hâve been sold, as they were 
not publie lands of the United States for the sale of which Congress had al- 
ready provided under its gênerai législation." 

In Minnesota v. Hitchcock, 185 U. S. 373, 389, 22 Sup. Ct. 650, 
656 (46 L. Ed. 954), the Suprême Court held that: 

"The Indlan's right of occupancy has always been held to be sacred; 
something not to be taken from him except by his consent, and then upon 
such considération as should be agreed upon." 

[4] The Indian's right of occupancy to the entire tract within the 
boundaries Of the réservation as described by the treaty of 1855 had 
not been extinguished by the United States, at the time of the grant 
of lands to the Northern Pacific Railroad Company by the Act of July 
2, 1864 (13 Stat. 365). That act granted certain sections of land on 
the line of the road to which the United States had "full title" and 
which had not been "reserved, soldl, granted, or otherwise appro- 
priated and free from pre-emption or other claims or rights at the 
time the line of said road was definitely fixed and a plat thereof filed 
in the office of the Commissioner of the General Land Office." To 
the lands between the Schwartz and Barnard surveys the Indians had 
a "right of occupancy" which, by the express terms of the grant to 
the railroad company, excluded it from that grant, and the officers 
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ôf the Land Department were without authorîty to issue patents to 
the railroad company for any of the lands within the réservation. 
Leavenworth, etc., R. R. Co. v. United States, 92 U. S. 733, 739, 23 
L. Ed. 634. The patents so issued were therefore issued by the Land 
Department through inadvertence and mistake and without the fault, 
concurrence, of acquiescence of the Indians, or the United States, 
their guardian and trustée, and should be canceled. 

[5] The appellants claim that they were bona fide purchasers, and 
as such entitîed to protection under the Act of March 2, 1896, c. 39, 
29 Stat. 42 (U. S. Comp. St. 1901, p. 1603) ; and that under section 
8 of the Act of March 3, 1891, c. 561, 26 Stat. 1095, 1099 (U. S. 
Comp. St. 1901, p. 1521), the statute as to ail patents issued more 
than six years prior to the commencement of the action was barred. 
In our opinion thèse statutes relate to patents issued for lands within 
the pubhc domain, and the contention of the appellants is answered 
by the conclusion we hâve reached — that the landls within the Yakima 
Indian réservation had never been a part of the public domain, and 
never subject to grant or sale under any statute providing for the 
disposai of the public lands of the United States. 

In the court below the déposition of the author of the Barnard 
survey was taken on behalf of the United States. He identified the 
lands mentioned in the bill of complaint as being within the réserva- 
tion, with certain exceptions, which he said he could only détermine 
upon field examination. In the decree thèse excepted lands were 
excluded from its opération, and we think correctly, upon the évidence 
before the court. 

The decree of the Circuit Court is affirmed. 



ATJRORA SHIPPING CO. v. BOTCE. 

(Circuit Court of Appeals, Nlnth (jircult October 23, 1911.) 

No. 1,893. 

1. Shipping (§§ 79, 87*) — Admiraltt (§ 28*) — Jueisdiction— StriT IK Rem roB 
MabUime Tobt— Oeegon Statute. 

B. & C. Comp. Or. § 381, glving a right of action for wrongful death, 
together with section 5706, which providea that "every boat or vessel used 
In navigatlng the waters of thls state • * ♦ shall be liable and sub- 
ject to a lien • * • for damages or Injuries done to persons or 
property by such boat or vessel," and section 5708, which provides that 
"any person having a demand as aforesaid instead of proceeding agalnst 
the master, owner, agent or consignée of the boat or vessel may at hîs 
option commence an action agalnst such boat or vessel by name," create 
a statutory right of action and a statutory lien on a vessel where the 
injury causing death happeua on board such vessel within the state by 
reason of the fault or négligence of its offlcers, although the vessel was 
atloat on navigable waters and subject to the admiralty jurlsdiction, and 
the Injury constitutes a maritime tort, and such rlght of action and lien 
may be enforced by a suit in rem in a court of admiralty. 

[Ed. Note. — For other cases, see Shipping, Dec. DIg. §§ 79, 87;* Ad- 
miralty, Dec. Dig. § 28.*] 

•For other cases see same toptc & 8 numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'p Indexe» 
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2. AdmiraiItt (I 18*)— JuBisDicTiON— Attempted LiMiTAtroN BT State Stat- 

TJTE. 

A State Législature, whlle It may create a right of action for a mari- 
time tort and a lien therefor, bas no power to invest a court of the state 
with exclusive Jurisdictlon of sults In rem against vessels to enforce such 
right and lien. 

[Ed. Note. — For other cases, see Admlralty, Dec. Dlg. § 18.* 
Admiralty Jurlsdictlon of torts, see note to Campbell v. H. Hackfeld 
& Co., 62 C. 0. A. 279.] 

8. Shipping (§ 87*) — Oregon Stattjte Givinq Liens fob Tobts— Consteuc- 

TION. 

B. & C. Comp. Or. § 5706, provldlng that boats and vessels shall be sub- 
ject to a lien for damages or injuries done to persons or property, is not 
limited in Its scope to such Personal injuries only as do not resuit in 
death, but includes as well injuries causing death, which create a right 
of action under another statute and which are as much withln the terms 
and reason of the statute as the other class. 

[Ed. Note.— For other cases, see Shipping, Dec. Dig. § 87.*] 
4. Courts (§ 259*) — Jurisdiction of, Fédéral Courts— Enlaegement of 

REi£EDIES BY StATE LEGISLATION. 

State laws cannot diminish the constltutional jurisdiction of the féd- 
éral courts, nor add to nor take from lav?s enacted by Congress relating 
to subjects withln the législative power vested in Congress by the Con- 
stitution, but they may create new rights relating to such subjects en- 
forceable in the fédéral courts so long as congressional authority remains 
dormant by reason of fallure to enact any statute relating to the same 
Bubject. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 795, 796; Dec. 
Dlg. § 259.*] 

6. Admiralty (§§ 18, 28*) — Jurisdiction in Rem. 

The power of admiralty to adjudicate comprehends every variety of 
maritime torts which may be the foundatlon of a légal claim for com- 
pensation, and in ail such cases a suit in rem afCords the appropriate 
remedy. The admiralty rules providing for spécifie cases are not re- 
strictive of instances which give rise to proceedings in rem, except as 
thereln expressly prescribed. 

[Ed. Note.— For other cases, see Admiralty, Dec. Dig. §§ 18, 28.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon. 

Suit in admiralty by Maggie Boyce, administratrix of the estate 
of William Boyce, deceased, against the barkentine Aurora; the Au- 
rora Shipping Company, claimant. Decree for libelant (178 Fed. 587), 
and claimant appeals. Affirmed. 

The appeal In this case brings for revlew a décision (178 Fed. 587) of the 
District Court for Oregon, In favor of the libelant in a suit in rem, brought 
by her In the capacity of administratrix of the estate of her deceased hus- 
band, to recover damages for his death, alleged to hâve been caused by nég- 
ligence. The vessel libeled Is a barkentine halling from the port of San 
Francisco and owned by a corporation of the state of Callfornia. The place 
of the accident and death is in the state of Oregon ; the vessel being at the 
time moored to a wharf recelving a cargo of lumber. The deceased was em- 
ployed as a longshoreman to assist in loading the vessel, and, in returning 
to his working place after luncheon, he was requlred to walk upon a plank 
12 Inches wlde, the inboard end of which rested upon the mizzen rigging, 
without lashing or other means to prevent it from being displaced. He was 
killed by falllng upon the deck, and the amended libel charges that he lost 
his balance and fell because of the narrowness and the loose, moving, and . 

*For other cases see same toplc & S numbeb in Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexes 
191 F.— 61 
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slippery condition of tbe plank, and the lack of any guard rail or safety, 
ropes. The équipaient of the vessel included a properly constracted gang- 
plank sultable for use as means for safe Ingress and egress to and from the 
vessel. Therefore the vessel was not In fault by reason of fallure of her 
owner to supply a gangplank vfhich could hâve been used In golng from the 
wharf to the vessel without Incurring unnecessary risk of Injury, but the sub- 
stitution of an unsultable plank was wrongful on the part of the officers In 
charge of the ship's business, and was the efficient cause of the decedent's 
death. There appears to be no sufficient ground for questionlng the décision 
of the district judge with respect to the facts of the case. In malntaining 
the jurlsdictlon of the court and the libelant's rlght to a remedy by a suit 
in rem, the décision follows the case of The Oregon (D. C.) 45 Fed. 62, In 
whlch Judge Deady rendered a decree in a suit in rem, awarding damages to 
the Personal représentatives of deceased seamen for a maritime tort resulting 
In death, basing his décision upon provisions of the statutes of Oregon, clted 
in this case as "sections 381, 5706, and 5708 of Bellinger and Cotton's Code." 
Section 381 confers upon personal représentatives of a person, whose death 
has been caused by a wrongful act or omission of another, the rlght to main- 
tain an action therefor, at law, against the wrongdoer, tf the deceased might 
hâve malntalned an action, had he lived, for an injury done by the same act 
or omission. The relevant clauses of section 5706 and section 5708 read as 
follows: 

"Sec. 5706. Every boat or vessel used In navlgating the waters of thls 
State or constructed In thls state shall be liable and subject to a lien • * * 
for damages or injuries done to persons or property by sucn boat or vessel." 

"Sec. 5708. Any person havlng a demand as aforesaid, instead of proceed- 
Ing for the recovery thereof against the master, owner, agent or consignée 
of the boat or vessel, may, at his option, commence an action against such 
boat or vessel by name." 

Section 5709 prescribes that an action against a boat or vessel shall be 
brought In a designated state court for the county in whlch the boat or ves- 
sel may be found. The brief submitted in behalf of the appellant summa- 
rlzes Its contentions In six artlculated propositions, whlch. In substance and 
meaning, are as follows: 

First. Under section 5709 an action against a boat or vessel to enforce the 
statutory lien Is requlred to be brought In a circuit court of the state of Ore- 
gon; and the statute must be strlctly construed. 

Second. The statutory lien is for an injury to a person or property, and It 
Is not applicable to cases of injuries causing death. 

Third. State statutes cannot extend the jurisdiction of the admiralty 
courts. 

Fourth. Admiralty courts hâve jurisdiction of suits In rem, for injuries In 
collision cases, because a suit in rem is authorized by admiralty rule 15 (29 
Sup. et. xl); and hâve jurisdiction in proeeedings for limitation of liabillty, 
because In those cases the law authorlzes courts of admiralty to acqulre ex- 
clusive jurisdiction to adjudicate ail contre vevsies respectlng clâims for dam- 
ages whlch may be asserted against funds surrendered to thelr custody. 

Flfth. At common law ail actions for death die with the person, and the 
rlght of a représentative of a deceased person to maintaln an action for his 
death in Oregon' is statutory, and the statute whlch créâtes the rlght does 
not purport to croate a lien. 

Slxth. ïbis court has declded, In the case of The Dauntless, 129 Fed. 715, 
64 O. C. A. 243, that an action In rem, for the death of a person based. upon 
the California statutes, cannot be malntalned; and there Is practlcaUy no 
différence between the etatutes of California and Oregon. 

Wilbur & Spencer and F. P. Deering, for appellant. 
Giltner & Sewall, for appellee. 
W. C. Bristol, amicus curise. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 
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HANFORD, District Judge (after stating the facts as above). [1]: 
For the détermination of this case, one main question must be de- 
cided, viz. : Did the District Court hâve jurisdiction to render its 
decree in favor of the libelant for the cause alleged in her libel? 
This main question can be treated most advantageously by dividing 
it into two parts. - The subsidiary questions are : 

(a) Is there a statutory right to maintain an administrator's suit to 
recover damages for the death of a person resulting from a tortious 
injury within the state of Oregon, and a statutory lien upon a vessel 
subject to admiralty jurisdiction, where the injury causing the death 
happens on board of such vessel afloat upon navigable water, and con- 
stitutes a maritime tort by reason of culpability of the ship's officers? 

(b) Is the admiralty jurisdiction of a United States District Court 
adéquate to adjudicate the rights of the parties, founded upon a mari- 
time tort causing death and state statutes conferring a right of action 
therefor and creating a lien upon the offending vessel ? 

The answers to the appellant's contentions, above stated, will also 
furnish the rea'sons deemed sufficient for an affirmative décision of 
thèse main and subsidiary questions. 

[2] The first proposition is untrue, because there is involved in it 
an unwarranted assumption of power in the Législature of Oregon 
to invest the courts of that state with exclusive jurisdiction of suits 
in rem against vessels to enforce liens for maritime torts. That as- 
sumption has to support it the plausible theory that législative power 
sufficient to create a new riglit must be potent to limit the right lîy im- 
posing a condition. That theory, however, as applied to encroach- 
ments upon the jurisdiction of the national courts, is completely re- 
futed by the décisions of the Suprême Court in the cases of The J. E. 
Rumbell, 148 U. S. 1, 13 Sup. Ct. 498, 37 L. Ed. 345, and The Glide, 
167 U. S. 606, 17 Sup. Ct. 930, 42 L. Ed. 296. Section 5709 is merely 
an appendage of the preceding section, and its unconstitutionality 
does not taint section 5706, which créâtes the lien. 

[3] The second proposition seems tô aim at a séparation of injuries 
causing death from other p'ersonal injuries which only inflict pain or 
partially disable an individual. To classify torts, and then apply the 
statute to one class and make exceptions as to others, would require 
an unwarranted usurpation of législative authority, because it would 
efïect a material change in the statute, eliminating therefrom rights 
comprehended within it, according to the common and gênerai défini- 
tion of the words and phrases selected by the Législature. Instead 
of a construction restricting their application to classes, gênerai laws 
are to hâve gênerai application so as to operate equally and uniformiy. 
To give this law a fair and reasonable construction, it is necessary to 
présume that the Législature intended to prescribe a rule consonant 
with justice. When a man is wounded or killed, the pain which he 
sufïers and his individual loss are not the only pains and losses in- 
flicted, for the indirect conséquences to those dépendent upon him 
are often the most distressing. In such cases justice requires that 
compensation be rendered to the injured, and there can be no fair rule 
of compensation which excludes from its benefits the dépendent wife 
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arid childre;^ who hâve been robbed of their means of support by the 
deàth of a husband and father. 

In the case of The Oregon (D. C.) 45 Fed. 62, Judge Deady sus- 
tained intervening libels in rem of an administrator of two seamen 
who were killed in a coUisioti. The provisions of the Oregon stat- 
utes, which we hâve to consider, were quoted in his opinion. On an 
appeal to the Circuit Court for the District of Oregon, his décision 
was affirmed, and the case has been cited approvingly by Judge 
Brown of New York in the case of The City of Norwalk (D. C.) 55 
Fed. 98, approved by this court in the case of The Willamette, 70 
Fed. 874, 18 C. C. A. 366, 31 L. R. A. 715. The Suprême Court, in 
The Corsair, 145 U. S. 335, 12 Sup. Ct. 949, 36 L. Ed. 727, mentions 
it in thèse words: "In The Oregon [D. C] 45 Fed. 62, a lien was 
given by the State statute and was enf orced in the admiralty." Af t- 
erwards the case was reversed by the Suprême Court, on the ground 
that the decree for damages against sureties and in favor of parties 
who interyened after the release of the vessel was erroneous; but the 
question as to the right of the administrator to sue In rem appears 
to hâve been passed over without discussing it. The order which 
the Suprême Court made, however, was that the decree be reversed 
with costs "as against the interveners, and the case remanded to the 
Circuit Court, * * * without préjudice, however, to the right of 
the court below, or of the District Court, in its discrétion to treat the 
intervening pétitions as independent libels; and to issue process there- 
on against the steamship, Oregon, her owners or charterers, or to take 
such other proceedings therein as justice may require." 158 U. S. 186, 
15 Sup. Ct, 804, 39 L. Ed. 943. Thereafter, in the District Court, 
Judge Bellinger decided that the right of the administrator to con- 
tinue the litigation waS barred by the Oregon statute of limitations. 
The Oregon (D. C.) 73 Fed. 846. His décision was reversed by this 
court and an opinion was rendered in which, foUowing a qûotation of 
the Oregon statutes and citation of The Willamette Case, the court 
stated the f ollowing conclusion : 

"The local law thus givlng a lien upon the ôffending thlng for such dam- 
ages as are hère Involved, it Is the settled law that the aggrleved party may 
proceed in rém In the proper court of admiralty." Laidlaw v. Oregon Ry. & 
Nav. Co., 81 Fed. 876, 26 C. O. A. 665. 

The case was finally terminated by a decree awarding damages to 
the several intervening libelants, including the administrator of the 
estâtes of the seamen who were killed. The Oregon (D. C.) 89 Fed. 
520; The General Foy (D. C.) 175 Fed. 590. 

The main supports of the appellant's arguments are the décisions of 
the Suprême Court in the case of The Albert Dumois, 177 U. S. 257, 
20 Sup. Ct. 602, 44 L. Ed. 751, which denied the applicability of a 
statute of Louisiana conf erring a privilège in favor of the party in- 
jured, to daims of représentatives of deceased persons; and of this 
court in the case of The Dauntless, 129 Fed. 715, 64 C. C. A. 243. 
That part of the opinion of the Suprême Court which bears upon the 
subject is hère quoted : 

"Assumlng for the présent that the question Ç)î lien Is material, we are 
next to iiiqulre whether such lien is given by the local law of Louisiana. 
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We are clted In thls connection to two articles of the CIrll Code, the flrst of 
whlch (article 2315), as amended in 1884, déclares that: 'Every act whatever 
of man that causes damages to another, obliges Mm by whose fault It bap- 
pened to repair it; the right of this action shall survive, in case of death, 
in.favor of the minor ehildren or wldow of the deceased, or either of them, 
and in default of thèse, In favor of the surviviug father and mother, or either 
of them, for the spaee of one year from the death. The surVlvors above men- 
tloned may also recover the damages sustalned by them by the death of the 
parent, or chlld, or husband, or wife, as the case may be.' 

"It was held by us in The Corsair, 145 U. S. 835 [12 Sup. Ot. 949, 36 L. Ed. 
727], a case arising out of a collision which also took place on the lower Mis- 
sissippi, that this local law dld not glve a lien or privilège upon the ves- 
sel, and that nothlng more was contemplated by it than an ordlnary action 
according to the course of the law as admlnistered in Louislana. 

"Our attention Is also called by the owners of the Dumois to subdivision 
12 of article 3237 of the Civil Code, which reads as follows: 'Where any loss 
or damage has been caused to the person or property of any individual by 
any carelessness, neglect or want of skill in the direction or management of 
any steamboat, barge, flatboat, water craft or raft, the party injurëd shall 
hâve a privilège to rank after the privilèges above specifled.' No reliance 
was placed upon this article in the case of The Corsair, probably beeause it 
was thought to refer only to losses or damages to persons stlll livlng, and 
that an action would lie In favor of the party injured. Certainly, If this ar- 
ticle had been supposed to glve a remedy for damages oceasioned by death, 
to the représentatives of the deceased person, it would never hâve escaped 
the attention of the astute counsel who particlpated în that case. * * * 

"In thls eountry the law is so well settled that by the common law no civil 
action lies for an injury resultlng in death, that we need only refer to the 
case of Insurance Co. v. Brame, 95 U. S. 754 [24 L. Ed. 580], and to the same 
doctrine applled In admlralty In the case of The Harrisburg, 119 U. S. 199 
[7 Sup. et. 140, 30 L. Ed. 358]. The object of article 3237 was not to extend 
the cases In which damages mlght be recovered to such as resulted In death, 
but merely to provide that. In cases of damages to person or property, where 
such damage was oceasioned by négligence in the management of any water 
craft, the party Injured should hâve a privilège or lien upon such craft. We 
deem It entlrely clear that the article was not intended to apply to cases 
■brought by the représentatives of a deceased person for damages resultlng 
In death." 

From this ît is manifest that the right to a lien or privilège was, 
by the terms of the Ivouisiana statute, restricted to the individual 
victim of an injury. The literal words of the stàtute virere deemed to 
express its exact meaning, and its benefits were not extended by ju- 
dicial construction to others whose injuries were consequential. The 
Oregon statute is différent. It does not specify the party in whose 
favor a lien upon a vessel may be asserted, otherwise than by the 
natural inference that he must be one having a légal claim to com- 
pensation, "for damages or injuries done to persons or property by 
such boat or vessel." The Oregon statute needs not to be construed 
in order to extend its benefits to persons additional to a specifled par- 
ty; and it should not be shorn of virtue by interpolating into it any 
fancifui classification of injuries, separating those causing death from 
other injuries. Being materially différent from the Louisiana stat- 
ute, The Oregon case is not overruled by, nor in conflict with, the 
décision of the Suprême Court in the Albert Dumois Case. Having 
stood as an authoritative interprétation of the statute of Oregon for 
more than 20 years, the failure of the state Législature to enact 
amendments justifies a presumption of gênerai approval by ac- 
quiescence. 
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Our first conclusion is that by the local statutes vessels are subject 
to liens for maritime torts causing death happening in the state of 
Oregon. 

[4] The third proposition finds support in numerous expressions 
in judicial décisions. Nevertheless by practice and décisions of thé 
Suprême Court the scope of the powers of the courts of the United 
States having admiralty jurisdiction has been actually enlarged. Al- 
though their jurisdiction remains restricted to litigation founded upon 
maritime business and maritime torts, the number of such cases which 
may be adjudicated in admiralty courts has been increased by state 
législation creating new rights. After the décision in the case of 
The General Smith, 4 Wheat. 438, 4 L. Ed. 609, and until the enact- 
ment by Congress of a national lien law, it was only by exertion of 
the powers of courts of admiralty in suits in rem against domestic 
vessels enforcing state lien laws that creditors found protection for 
debts for supplies, materials, and repairs, which would otherwise hâve 
been defeated by mortgages, charter parties, writs of attachment, ex- 
écutions, and bills of sale. The case of The Harrisburg, 119 U. S. 199, 
7 Sup. Ct. 140, 30 L. Ed. 358, denied the right to recover damages 
for the death of a person resulting from a maritime tort, but now, 
by virtue of statutes enacted by the several states, the admiralty 
courts take cognizance of cases founded upon maritime torts causing 
death, and award damages therefor. 1 Am. & Eng. Enc. of L. & P. 
1252; The City of Norwalk (D. C.) 55 Fed. 98, affirmed in 61 Fed. 
364, 9 C. C. A. 521; The Glendale, 81 Fed. 633, 26 C. C. A. 500; 
The Willamette, 70 Fed. 874, 18 C. C. A. 366, 31 L. R. A. 715 ; Id., 

72 Fed. 79; Humboldt Lumber Mfg. Association v. Christopherson, 

73 Fed. 239, 19 C. C. A. 481, 46 L. R. A. 264; The Dauntless, 129 
Fed. 715, 64 C. C. A. 243; The San Rafaël, 141 Fed. 270, 72 C. C. 
A. 388; The Corsair, 145 U. S. 339, 12 Sup. Ct. 949, 36 L. Ed. 727; 
Workman v. New York, 179 U. S. 563, 21 Sup. Ct. 212, 45 L. Ed. 
314; The HamîTton, 207 U. S. 398, 28 Sup. Ct. 133, 52 L. Ed. 264. 

Upon the theory that a vessel, when abroad, is still part of the 
territory subject to the government of the state in which her home 
port is situated, state laws are enforceable against owriers of vessels, 
for maritime torts committed on waters distant from the actual 
boundaries of the state which enacted the law. The Hamilton, 207 
U. S. 398, 28 Sup. Ct. 133, 52 E. Ed. 264. The most important limi- 
tations on the power of the states to enact laws affecting commerce 
and shipping are thèse: 

State laws cannot diminish the jurisdiction of the United States 
courts, which by the Constitution of the United States extend to ail 
cases of admiralty and maritime jurisdiction. State législation may 
not encroach upon the power of Congress to legislate, by enacting 
laws applicable to subjects concerning which the national will has 
been declared by congressional enactments. In other words, the states 
cannot add to nor take from laws enacted by Congress relating to sub- 
jects within the législative power vested in Congress by the Consti- 
tution. Thèse restrictions upon the power of the states to legislate 
le'ave them free to enact statutes creating rights and imposing obliga- 
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tîons concernîng subjects withîn the domain of the paramount author- 
ity of Congress to legislate, so long as congressional authority re- 
mains dormant by reason of failure to enact any statute relating to 
the same subject. Sherlock v. AUing, 93 U. S. 104, 23 L. Ed. 819. 

This branch of American constitutional law, in its relation to com- 
merce and navigation and causes of admiralty and maritime juris- 
diction, has been illuminated by many instructive décisions of the 
Suprême Court, ail of which are harmonious with the opinion of 
Mr. Justice Field in Sherlock v. Alling. The compulsory pilotage laws 
enacted by a number of the states control the navigation of ships 
in entering seaports and are admitted to be régulations of Interstate 
and foreign commerce which is a subject of législation within the 
powers conferred upon Congress by the Constitution. Nevertheless, 
so long as Congress refrains from exercising suprême authority thèse 
local statutes, and the rights and obHgations which they create, may be 
enforced by the process of admiralty courts. By its décision in the 
case of Ex parte McNiel, 13 Wall. 236-243, 20 L. Ed. 624, the Su- 
prême Court in efïect affirmed a decree of the United States District 
Court for the Eastern District of New York, which obtained ju'ris- 
diction by attaching a foreign ship for half pilotage fées claimed by 
the libelant under a New York statute, and the concluding paragraph 
of the opinion by Mr. Justice Swayne contains the following broad 
and comprehensive statement of the rule on this subject: 

"A State law may glve a substantlal right of such a character that, where 
there îs no împediment artsing from the résidence of the parties, the right 
may be enforced in the proper fédéral tribunal, vvhether It be a court of eq- 
ulty, of admiralty, or of common law." 

This doctrine is further expounded in the following cases: Cooley 
V. Board of Port Wardens of Philadelphia, 12 How. 299, 13 L. Ed. 
996; The China, 7 Wall. 53-71, 19 L. Ed. 67; Homer Ramsdell 
Transp. Co. v. Éa Compagnie Générale Transatlantique, 182 U. S. 
406-417, 21 Sup. Ct. 831, 45 L. Ed. 1155; Huus v. Steamship Co., 
182 U. S. 392-397, 21 Sup. Ct. 827, 45 L. Ed. 1146. 

For the reasons stated, and upon the authorites cited, we hold that 
the question constituting the second division of the main question 
in the case must also be decided adversely to the appellant. 

[5] The fourth proposition cannot be controverted, but no infer- 
ence can be fairly drawn therefrom which would exclude jurisdiction 
of suits in rem for maritime torts, other than collision cases ; or limit 
the admiralty jurisdiction to proceedings for limitations of liability, 
with respect to statutory causes of action for injuries causing death. 
By the gênerai maritime law, Hens for injuries donc by a ship con- 
stitute the foundation of proceedings in rem. A ship in commission 
and capable of doing mischief includes her huU and whatever else 
pertains to her as a complète entity, including masts, rigging, sails, 
steering gear, propelling machinery, furniture, anchors, master, ofïi- 
cers, and crew. It is for the errors and omissions of duty of ship 
masters and mariners, constituting maritime torts, that vessels are 
subjected to claims for damages. In a brief filed by Mr. W. C. Bris- 
tol, as amicus curise, it is suggested that the admiralty rules hâve 
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distinctly provided what caii and caniiot be done in seeking remédies 
attached to, or given by, the maritime law, and that their enumeration 
of the forms of remedy in cases of admiralty and maritime jurisdic- 
tion opérâtes as a déniai of any other form of remedy not enumerated, 
and that by the gênerai maritime law admiralty has "no jurisdiction in 
rem for personal torts." Thèse suggestions can be answered best in 
the words of some of the most emirient of the justices of the Suprême 
Court : 

"But this Is not a proceeding agalnst the owner ; It Is a proceeding agalnst 
the vessel, for an offense commltted by the vessel, which is not less an of- 
fense, aad does not the less subject her to forfeiture, because it waa commit- 
ted without the authority, and agalnst the will of the owner. It is true that 
inanimate matter can commit no offense. The mère wood, Iron, and sails of 
the ship cannot, of themselves, violate the law. But this body is animated 
and put in action by the crew, who are guided by the master. The vessel 
acts and speaks by the master." Chief Justice Marshall, In United States v. 
The Ldttle Charles, Ped. Cas. No. 15,612. 

"It is not an uncommon course in the admiralty, acting under the law of 
nations, to treat the vessel in whlch or by which, or by the master or crew 
thereof, a wrong or offense has been done as the offender, without any regard 
whsitsoever to the Personal mlsconduct or responsibillty of the owner there- 
of." Mr. Justice Story, in United States v. Brig Malek Adhel, 2 How. 233, 11 
L. Ed. 339. 

By the maritime law, "the vessel* as livell as the owners, is Uable to the 
party Injured for damages caused by its torts. By that law the vessel is 
deemed to be an offendtag thtng, and may be prosecuted, without any référ- 
ence to the adjustment of responsibillty between the owners and employés, 
for the négligence which resulted in the injury." Mr. Justice Fleld, in Sher- 
lock V. Alling, 93 U. S. 108, 23 L. E,d. 819. 

"In this country it has been establlshed, by a séries of Judgments of the 
Suprême Court of the United States, that a llbel in admiralty may be main- 
tained agalnst the shlp for any personal injury, for which the owners are lia- 
ble under the gênerai law and independently of any local statu te; accord- 
ingly, passengers hâve often maintained libels, as well agamst the ship car- 
rying them as agalnst other ships, for personal Injuries caused by négligence 
for whlch the owners of the shlp Ubeled were respoaslble." The New World, 
16 How. 469, 14 L. Ed. 1019 ; The Washington, 9 Wall. 513, 19 L. Ed. 789 ; 
The Junlata, 93 U. S. 337, 23 h. Ed. 930; The City of Panama, 101 U. S. 
453, -462, 25 L. Ed. 1061. 

"The slsteenth rule in admiralty, which directs that 'In ail suits for an 
assault or beating upon the high seas, or elsewhere wlthln the admiralty and 
maritime jurisdiction, the suit shall be In personam only,' does not affect 
libels for négligence." Mr. Justice Gray, In The A. Heaton (C. C.) 43 Fed. 
594-595. 

"Thèse rules, from 12 to 20 Inclusive [29 Sup. Ct. xl], were intended to pre- 
scribe a remedy approprlàte to each class of cases in admiralty, allowing in 
certain cases a Joinder of shlp and freight, or ship and master, or alternative 
actions agatost the shlp, master, or owner alone. In no case, however, under 
thèse rules, except in possessory suits, can the ship and owner be joined in 
the same llbel, though perJwps th&u may 'be in cases not jalling loitUin the 
rules:' Mr. Justice Brown, in The Corsair, 145 U. S. 341-342, 12 Sup. Ct. 
949, 950 (36 L. Ed. 727). 

"Of course, as has been repeatedly declared by this court, by the gênerai 
admiralty law of this country, subject to the exemption from process pos- 
sessed by the national government, a shlp, by whomsoever owned or navl- 
gated, Is liable for an actionaWe injury resultlng from the négligence of the 
master and crew of such vessel." Mr. Chlef Justice White, in Workman v. 
New York, 179 U. S. 572, 573, 21 Sup. Ct. 212, 220 (45 U Ed. 314). 

In addition to the cases decîded by the Suprême Court, cited in the 
above excerpt from Mr. Justice Gray's décision in The A, Heaton 
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Case, ît is to be noted that t&is court affirmed decrees awarding dam- 
ages for Personal torts, in the case of The Iroquois, 118 Fed. 1003, 
55 C. C. A. 497, and The Troop, 128 Fed. 856, 63 C. C. A. 584. The 
Iroquois Case was affirmed by the Suprême Court (194 U. S. 240, 24 
Sup. Ct. 640, 48 L. Ed. 955), and in the Troop Case, by déniai of a 
pétition for a writ of certiorari, tantamount to a second affirmance, 
the Suprême Court sanctioned the decree for damages (195 U. S. 632, 
25 Sup. Ct. 789, 49 L. Ed. 353). 

Thèse déclarations of judges and décisions of the Suprême Court 
uphold the long-continued gênerai practice of the District Courts of 
the United States maintaining jurisdiction of cases founded upon 
Personal torts, and prove that the admiralty rules are not "restrictive 
of instances which give rise to proceedings in rem," except as therein 
expressly prescribed. Admiralty rule 15 and the law and rules re- 
lating to proceedings for limitations of liability are spécial, and not in 
any sensé restrictive of the gênerai powers of courts of admiralty. 
The power o£ the admiralty courts to adjudicate comprehends every 
variety of maritime torts which may be the foundation of a légal claim 
for compensation, and in ail such cases a suit in rem affords the appro- 
priate remedy. 1 Am. & Eng. Enc. of L. & P. 1245 ; The City of 
Seattle, 150 Fed. 537, 80 C. C. A. 279, 10 h. R. A. (N. S.) 969. 

Referring to the fifth proposition, it is conceded that the libelant's 
cause of action is statutory; therefore the common-law rule bas no 
relevancy. Our opinion with respect to the interprétation of the 
Oregon statutes and the rights of the libelant thereunder hâve been 
stated with sufficient élaboration, and it is unnecessary to make fur- 
ther comment upon the appellant's contention respecting the same. 

The sixth proposition, as stated in appellant's brief, cites, as au- 
thorities supporting its contention, the following cases : The Corsair, 
145 U. S. 335, Et page 347, 12 Sup. Ct. 949, 36 L. Ed. 727; The 
Albert Dumois, 177 U. S. 258, 20 Sup. Ct. 595, 44 L. Ed. 751; The 
Onoko, 107 Fed. 985, 47 C. C. A. 111; The Mariska, 107 Fed. 989, 
47 C. C. A. 115; The Dauntless, 129 Fed. 715-719, 64 C. C. A. 243; 
The Lotta (D. C.) 150 Fed. 219; Fisher v. Boutelle (D. C.) 162 Fed. 
994; The Hamilton, 207 U. S. 398, 28 Sup. Ct. 133, 52 E. Ed. 264. 

In the Corsair Case the Suprême Court held that the statute of 
Louisiana to which the opinion referred contained no suggestion of a 
lien, and therefore did not authorize a suit in rem. The lien statute 
of that State was not brought to the attention' ôf the court nor con- 
sidered. Having already quoted the relevant part of the opinion in 
the Albert Dumois Case, further comment thereon is unnecessary, ex- 
cept to add that the Suprême Court sustained claims of a widow and 
child and of a mother of deceased persons for damages caused by a 
maritime tort causing death ; the damages to be paid f rom a f und 
prôduced in a proceeding under the limited liability act. In the two 
cases at.the bottom of the list no claims based upon statutory liens 
were involved, and, so far as they touch the questions which we bave 
to décide, they are authorities supporting the doctrine that rights cre- 
ated by state statutes afïecting maritime causes of action can be en- 
forced in the admiralty courts of the United States. The Lotta Case» 
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is not in poînt except as the opinion states principles of the gênerai 
maritime îaw which are not controverted in this case. The two déci- 
sions of the Circuit Court of Appeals for the Seventh Circuit hâve 
référence to statutes of Illinois, Wisconsin, and Michigan, and so far 
as they are adverse to our conclusions, we are obliged, with due déf- 
érence to that court, to décline to yield to them as controlling au- 
thorities. 

The pith of the sixth proposition is stated in the introductory part 
of this opinion. As stated in the brief the décision in the Dauntless 
Case was based upon the court's construction of the California stat-- 
ute. This court did not in that case overrule its previous décisions, 
giving effect to the Oregon statute, which we consider to be consistent 
with the jurisprudence of this country and harmonious with the dé- 
cisions of the Suprême Court. 

Our final conclusion is that the main question in the case, as stated, 
must be decided affirmatively, and conseqiiently the decree of the 
District Court is affirmed. 

Note. — ^Tàe writer of this opinion believes that the Dauntless Case ought to 
be expressly overruled, but in this view I am but a mlnority of the court. 

ROSS and GILBERT, Circuit Judges (concurring). We con- 
cur in the judgment and in the opinion, except in respect to what 
is said therein under the head of "the sixth proposition." The Cal- 
ifornia statute as recited in the case of The Dauntless, 129 Fed. 
715, 64 C. C. A. 243, differed in terms from the Oregon statute, did 
not expressly give a lien upon the vessel, and was construed by this 
court in that case as not, in effect, giving any such lien. Whether or 
not the court there rightly construed the statute of California is not 
in any way involved hère. Acting upon that construction, as it did, 
the court in The Dauntless Case rightly held that there was no juris- 
diction in the District Court of the libel in rem, which was in entire 
harmony with its previous décisions in the cases of The Willamette, 
70 Fed, 874, 18 C. C. A. 36^, 31 L. R. A. 715, and Laidlaw v. Oregon 
Ry. & Nav. Co., 81 Fed. 876, 26 C. C. A. 665. 



NITED STATES ex rel. BARLIN v. EODGERS, U. S. Com'r of 
Immigration, et al. . 

(Circuit Court of Appeals, Thlrd Circuit. December 4, 1911.) 
Nos. 39-41, 43, 44 (Nos. 1,495, 1,496, 1,497, 1,498, 1,500). 

1. CONSTITUTIONAL LaW (§ 70*) — REGULATION OF IllMIGBAnON— MaTTEES SUB- 

JECT TO JtJDiciAL Inquiet. 

The power and authorlty of the United States, as an attribute of its 
sovereignty, to elther prohlbit or regulate the immigration of allens, are 
plenary, and Congress may choose such agencies as It pleases to carry 
out whatever policy or rule of exclusion it may adopt, and, so long as 
such agencies do not transcend the limits of the authorlty or abuse the 

•For other cases see same topic & i numbbb in Dec. & Rm. Dlgs. 1907 to date, & Rep'r Indexes 
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aiscretlon reposed In them, tiielr Judgment Is not open to challenge or 
revlew by the courts. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 
129-132; Dec. Dlg. § 70.*] 

2. Habeas Cobpus (§ 92*) — Exclusion of Immigbants— Review op Obdbb ou 

Immigbation Officers. 

Where an alien immigrant was before the board of inspectors, se that 
they had an opportnnity to inspcct and examine Mm in person, and he 
was given a falr hearing and fuU opportnnity to présent évidence, an 
order denying him admission on the ground that he is llkely to become 
a public charge cannot be revlewed by the courts in habeas corpus pro- 
ceedings as not supported by évidence. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 81-95; 
Dec. Dig. § 92.*] 

3. AiiENS (§ 54*) — OsDEE EOR Depoetation ov Immigeant— Eeview bt Courts 

— SlIFFICIENCY OF RECORD. 

While the record of proceédings before the Immigration offlcers must 
show a regular procédure in accordance with the requlrements of the 
law to justlfy an order for the déportation of an immigrant when at- 
tacked in habeas corpus proceédings, it is only a substantlal conformity 
of the procédure to such requlrements that is demanded, and a technical 
précision in the exempUfication of the record Is not to be expected. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dlg. 
S 54.*] 

4. Auens (§ 54*) — Exclusion obi Immigrant— Sufficienct os- Findinos. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898 (U. S. 
Comp. St. Supp. 1909, p. 448), which provides that "the following classes 
of aliens shall be excluded from admission into the United States; 
* * • any person whose ticket or passage Is paid for with the money 
of another or who is assisted by others to corne, unless it is afflrmatlvely 
and satlsfactorily shown that such person does not belong to one of the 
foregoing excluded classes and that sald ticket or passage was not paid 
for by any corporation, association, authorlty or munlcipallty, or for- 
eign government, either dlrectly or Indirectly" — a flnding by the immigra- 
tion oflSeers that an immigrant was assisted to come by another warrants 
his exclusion, unless such disabllity is removed by affirmative and satis- 
factory évidence, and unless évidence on that question is offered no 
further findlng Is required. 

[Ed. Note. — For other cases, see Allons, Cent. Dig. § 112; Dec. Dig. § 
54.*] 

5. Aliens (§ 46*) — "Alien Immigeant"— Construction of Statuti>— Right 

OF Re-Entrt Aftee Résidence in United States. 

Whether or not an alien who bas once been admitted into the United 
States, but who, wlthout belng naturalized, afterward returned to the 
country of hls original domicile, upon again coming to thls country, is 
an "alien immigrant" within the meaning of Immigration Act Feb. 20, 
1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 447), and sub- 
ject to Its provisions, dépends upon the eireumstances of the partlcular 
case. If, on his first entry, he left a family In his native country, to 
which he returned, wlthout any definite intention of again coming to the 
United States, and leaving nelther business nor property hère, he can- 
not be considered to hâve acqulred a domicile hère, which takes him 
eut of the opération of the statute when he again applies for admis- 
sion wlthout his family. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 105; Dec. Dig. 
8 46.* 

For other définitions, see "Words and Phrases, vol. 1, p. 302 ; vol. 8, 
p. 7571.] 

•For otber cases see same toDlc & § numbek In Dec. & Anj, Digs. 1907 to date, & Rep'r Indexes 
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Appeals from the District Court of the United States for the East- 
em District of Pennsylvania. 

Habeas corpus by the United States, on relation of Micliael Barlin, 
against John J. S. Rodgers, Commissioner of Immigration, and oth- 
ers; and four other similar cases on relation, respectively, of Zozie 
Popek, Attanasio Parebianco, Angelo Massini, and Tomasso Maietta. 
Judgment for respondents in each case, and relators appeal. Affirmed- 

David Phillips (John Monaghan, on the brief), for appellants in ail 
five cases. 

Jasper Y. Brinton, Asst. U. S. Atty. (J. Whitaker Thompson, U. S. 
Atty., on the brief), for appellee Commissioner in ail tive cases. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. The records in thèse cases severally dis- 
close that the relators in the pétitions for habeas corpus were detained 
for déportation by order of the immigration authorities of the United 
States, in the custody of the master of the vessel on whiçh they bad 
arrived at the port of Philadelphia, in the Eastern district of Pennsyl- 
vania. Against the master, as well as against the Commissioner of Im- 
migration at said port, the writ was prayed by the relators severally, 
and issued by the court below; they also disclose the returns made 
by the respondents to the writs, the évidence taken by the boards of 
spécial inquiry, and the correspondence in certain of the cases with 
the Commissioner of Immigration and the Secretary pf Commerce 
and Labor. 

The court below found in ail the cases that, as the immigration 
officers had not transcended the authority conferred upon them by 
law, their décision was final, and that the court had no jurisdiction to 
review such décisions or the findings of fact upon which they were 
made, and it was ordered accordingly in each case that the relator 
be remanded to the custody in which he was detained. From thèse 
orders, appeals hâve been taken to this court. 

In considering thèse appeals, one question is common to them ail, 
viz., whether the hearings accorded to the relators by the immigrution 
inspectors and the spécial boards of inquiry, and the proceed'.ngs 
thereunder, were of such a character as to render final the findings 
of fact and the judgments rested théreupon. 

[1] This court has had occasion heretofore to consider the power 
and authority of the United States, as an attribute of its sovereignty, 
to either prohibit or regulate the immigration of aliens and the policy 
adopted by the government in its exercise. Rodgers v. U. S. ex rel. 
Cachigan, 157 Fed. 381, 85 C. C. A. 79, and the cases there cited. 
This power and authority is plenary, and is coextensive with any dan- 
ger or exigency which, in the view of Congress, may demand its. ex- 
ercise. Aliens are clothed with no original Or inhérent rights of en- 
try into this country. They may be excluded altogether, or, if per- 
mitted tO corne, cpme only subject tothe conditions and pursuant to 
the régulations which Congress may prescribe. The Congress of the 
United States has dealt with this matter of immigration by a succes- 
sion bf statutes, in ail of which summary hearings before ministerial 
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officers are provided for, upon whose quasi judicial findings of thç 
facts the law has made the exclusion of aliens to dépend. It cannot 
be, and never has been, doubted that Congress may choose such agen- 
cies as it pleases to carry out whatever policy or rule of exclusion it 
may adopt, and that so long as such agencies do not transcend the 
limits of the authority and discrétion reposed in them, their judgment 
is not open to challenge. 

[2] Our attention has been called to a récent opinion of Judge La- 
combe, in the case of United States ex rel. Buccino et al. v. Williams, 
Commissioner of Immigration, 190 Fed. 897, in the Circuit Court for 
the Southern District of New York, upon a habeas corpus sued out 
by aliens seeking to enter the country, and who were held by immigra- 
tion officers for déportation. This opinion seems to us to state clearly 
the principles applicable to the cases before us. It is in part as fol- 
lows : 

"Upon the hearing, petitioner wlthdrew ail charges In the pétition agalnst 
the good falth and conduet of the immigration officers resting application 
upon three propositions only, viz.: 

"(1) That the finding of the board that the allen was likely to beeome a 
public charge was a nullity for the alleged reason that the board had no 
évidence before it tending to sustaln such finding. ♦ * * 

"1. As to the flrst o( thèse propositions, the board had before it the cer- 
tificate of the examining surgeons that Thomas Buccino was undersized and 
'had varlcose veins of the left leg, which affects his ability to earn a livlng.' 
Moreover, the alien was présent In person, and they had opportunity during 
the examlnatlon which they conducted to form an opinion as to his physical 
and mental qualifications for earriing a llvellhood. 

"Ever since the décision of the Suprême Court in NisMmura Ekiu v. United 
States, 142 U. S. 651 [12 Sup. Ct. 336, 35 L. Ed. 1146], it has, so far as 1 
know, been held in this circuit that if the board of inspectors had the alien 
before them so that they mlght themselves inspect and examine him, there 
was sufficient before them to warrant his, exclusion on the ground that he 
was liable to beeome a public charge, if, in thelr discrétion, they reached 
such a conclusion. Nothing which has been presented on this argument per- 
suades me to reverse this holding. It seems to me, at least, to be in strict 
conformity to the rule enuneiated In the Ekiu Case and to the proposition 
enunciated in a host of other cases, that the décisions of thèse boards are 
not to be set aside by the courts because they think the weight of testimony 
does not support the board's conclusion. Speaklng for myself, 1 may also 
(say that If I were a member of one of thèse boards of inspection, I should 
find the statements of relatives and friends that they would look after the 
newcomer far less persuasive thau the enlightenment as to his qualifications 
to support hlmself, which I might obtain from seelng and talking with him." 

A careful examination of the records in each of the cases before 
us fails to convince us that any of the relators had other than a fair 
hearing before the inspectors and the spécial boards of inquiry, with 
full notice of their right of appeal to the Commissioner of Immigra- 
tion and the Secretary of Commerce and Labor in Washington, of 
which right the relators availed themselves. At the hearings, the al- 
iens were présent, testified in their own behalf, and it does not ap- 
pear that the testimony of ' any witness ofïered by or on behalf of 
such aliens was ref used. No criticism is made as to the f airness of 
the hearings, or as to the opportunity given to the aliens to testify 
and produce withesses in their behalf. The objection urged is, ei- 
ther that there was no testimony, or insufficient testimony to warrant 
the findings of the inspectors. The records disclose the fact that in 
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every case beside the examination of the alien, the testîmony of wît- 
nesses summoned in his behalf was heard by the inspectors, and in 
some of the cases the certificates of the officiai surgeon, in regard to 
physical disability, were produced. But more than ail, the alien him- 
self was présent and subjected to personal examination by the inspec- 
tors. It is obvions that the printed record of the answers made by 
the alien and witnesses to the questions propounded by the inspec- 
tors, does not fairly présent the case to us that was actually before 
the inspectors. The important factor of the impression made upon 
the inspectors by the personal appearance of, and the conversations 
had with, the aliens, is necessarily absent from the record. We can 
well conceive that such an impression would bave a most important 
bearing upon the détermination reached by the inspectors in those 
cases in which the alien was debarred from entry, on the ground that 
he was likely to become a public charge, or as having been certified 
by the examining surgeon as mentally or physically defective in such 
a way as to afïect his ability to earn a living. We are not at liberty 
to set aside such détermination, because on the record we think we 
might or would hâve reached a différent conclusion. We hâve only 
to find that the inspectors acted within the scope of their authority, 
and that the integrity of their proceedings is not impeached. We hâve 
no jurisdiction to correct their mistakes, if any, in finding as a fact 
that ail the relators belonged to classes which, by section 2 of the 
immigration act of 1907 (Act Feb. 20, 1907, c. 1134, 34 Stat. 898 [U. 
S. Comp. St. Supp. 1909, p. 448]), are excluded from admission into 
the United States. The question of law raised by two of the relators 
will be presently considered. 

Taking up the cases separately, we turn to Ihat of Michael Barlin. 
It is disclosed by the record in his case that he arrived at the port 
of Philadelphia on the 25th day of September, 1910; that upon his 
arrivai, he was given a physical and mental examination by médical 
officers of the United States Public Health and Marine Hospital Serv- 
ice; that he was given a hearing before a board of spécial inquiry, as 
provided for by the act of 1907, at which hearing he was examined 
at length, as were also the witnesses who were called in his behalf ; 
that the médical officer who made the examination certified that Mi- 
chael Barlin "had a rudimentary right hand, congeftital, affecting his 
ability to earn a living." This certificate does not appear in the print- 
ed record. The original thereof , -however, has been produced at the 
hearing, and by consent of courisel for the respondent has been in- 
corporated therein. At the conclusion of the hearing, there is the 
f ollowing entry : 

"This aUen has a certificate agalàst him of a nature which may affect his 
ability to earn & living and render him likely to become a public charge, 
but as the relatives hâve slgnlfled their ability to furnlsh bond, the board is 
unanlmous to wlthhold the final décision, in order that the case may be sub- 
mltted to the Bureau for considération as to whether or not the bonding priv- 
ilège should prevail." 

This application to the Bureau was accordingly made and ref used 
by the Acting Secretary of Commerce and Labor. Thereupon, we 
find the following entry in the record : 
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"September 30, 1910. Telegram receipt from the Bureau this day to eflect 
that the Secretary denied the bond application in the case of Michael Barlln. 

"The case was further considered by the board, and it was the unanimous 
décision to exclude, as likely to become a public charge, for the reason that 
he Is certified as having a rudlmentary right haud, affecting his ability to earn 
a llving. 

"Exeluded by original board. 

"Allen advlsed of right of appeal." 

[3] While it is true that the record produced in the court below 
on habeas corpus proceedings must show a regular procédure by the 
ministerial officers of the government, in accordance with the require- 
ments of the law, to justify an order of déportation, it is only a sub- 
stantial conformity of the procédure to such requirements that is de- 
manded and a technical précision in the exemplification of the record 
is not to be looked for. 

If the surgeon's certificate, by reason of its failure to certify that 
the defect would afïect the alien's abihty to earn a hving, was not 
to be considered as final under the rules of the Bureau, it seems to 
us that it was clearly within the power of the board to take the find- 
ing of the physical defect into considération with the examination 
and the other évidence in excluding, on the ground that the respond- 
ent was Hkely to become a public charge, and that this was the ground 
of the exclusion is emphasized by the f act that the alien is advised of 
his right of appeal. We find nothing in the record, therefore, indi- 
cating that in any respect the alien was deprived of any right accorded 
to him by law or régulation, rior do we find anything in the conduct 
of the case from which this court would hâve jurisdiction to review 
the findings of fact made by the board. 

In the case of the appellant, Zozie Popek, we find the same situa- 
tion as in the Barlin Case. There is no contention that the board act- 
ed bèyond the scope of their authority, but only the suggestion that 
they acted upon insufïicient évidence. The alien in this case was sub- 
jected to a personal examination, and two witnesses named by him 
were called in his behalf. The order entered by the board was as 
f ollows : 

"Tn View of the appearance of this alien, and the fact that he stammers to 
such an extent that he can scarcely make lilmself understood, and has a wife 
and four small chlldren In Eussia dépendent upon him for support, this board 
unanimously votes to exclude him as a pevson likely to become a public 
charge. 

"Notlfled of his right of appeal." 

To assert the right to review the findings of the board in this re- 
gard would be to open the door for a review of every case in which 
it is suggested that the findings of fact are not in accord with the 
weight of the évidence. 

In the case of Attanasio Parebianco, the record shows that the al- 
ien was sworn and personally examined by the board of spécial in- 
quiry. At such examination, he declared that he was 17 years of âge. 
His cousin, residing in Philadelphia, was examined in his behalf and 
the board made the following entry : 

"The unanimous opinion of the board Is that the alien, Attanasio Pare- 
bianco, Is a person likely to become a public charge, because of the fact that 
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he lias but- Verylîttle money, Is only 17 years of âge and Is very small for 
Us âge, whlch would brevent his earning his own livlng, and bas no one In 
the United States who would be responsible for blm except bis cousin. 
"Notifled of bis rlgbt of appeal." 

Appeal was made and record transmitted to the Commissioner Gen- 
eral of Immigration. Five days thereafter, the Acting Secretary noti- 
fîed the Immigration Service in Philadelphia that the excluding déci- 
sion of .the board had been afiSrmed. 

Wecannot say that in this case there was no évidence upon which 
the board was authorized to act, and especially we cannot ignore the 
weight that the personal, inspection of the alien may hâve had. upon 
the minds of the inspeçtors. No ground is presented by which the 
finality of the décision by the immigration authorities can be avoided. 

[4] In the cases of Angelo Massini and Tomasso Maietta, it ap- 
pear» f rpm the records that there was a full examination and hearing 
accorded to each of the relators, notwithstanding their gênerai aver- 
ment to the contrary. Éach, of them was examined personally by 
the board, and testimony of witnesses called in their behalf was also 
adduced, and it is nowhere suggested that any witness or testimony 
demanded or called for by the aliens was excluded. 

The finding of the board in the Massini Case, made after the hear- 
ing, isasjfoUows: 

• "It is the opiiiion of thls board that this alien cornes to this country in vio- 
lation of section 2, as an assisted alien, and tbat tbere is also strong évidence 
of alien coming under Inducement to perfora» labor In this country, violatlng 
section 24. 
"Unanfmously excluded. 
"Notified of rigbt of appeal." 

This appeal was had and the excluding décision of the board was 
affirmed by the Acting Secretary qf Commerce and Labor. There was 
an abundancé of évidence bearing upon the question, whether the al- 
ien belonged to the excluded class described in section 2 of the act 
of 1907. But with the weight .or conclusiveness of this évidence, we 
iiàve iiothing to do, except so far as it affects the question of the 
authdrity of the board to make any finding in the premises. 
' ; The second section pf the immigration act provides : 

; "Tbe following classes of aliens shall be excluded from admission into the 
United States. *!* * Any person whose ticket or. passage is paid for 
wlth the nioney of another, or who Is assisted by others to come, unless It is 
affirma fively and satisfactorily shown tbat sucb person does not belong to 
one of the foregoing excluded classes, and that sald ticket or passage was not 
pald ftir by aay Corporation, association, autbority, or municipality, or for- 
elgn government, either directly or Indirectly." 

Thé counsel for the appellant cbntends that, because the board of 
spécial inquiry made no spécial finding that the aliçn belonged to any 
of the excluded classes, it is to bé presumed that the alien had es- 
tablished affirmatively and satisfactorily that he was not a person like- 
ly to become â public charge, and that he was not an idiot, imbécile, 
ëte. Therefore, he argues that unless there is évidence that the alien 
was, assisted to corne into this country, or his passage money paid, 
tiy â,. municipality, corporatiori, or foreign country, the finding of the 
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board of spécial inquiry was without authority of law. As to this 
contention, it is only necessary to remark that the évidence in this case 
is spécifie and uncontradicted, that the alien came to this country on 
a ticket bought for him by his cousin, a résident of America. It is 
therefore perfectly clear that he should be excluded as a person whose 
ticket or passage is paid for with the money of another, unless the 
disabihty thus denounced upon Such an alien by law can be removed 
by its being affirmatively and satisfactorily shown that he does not 
belong to one of the classes excluded by the act. This is a stringent 
requirement, and there is nothing in the record to show that it has 
been met by any testimony ofïered by the alien or by any other évi- 
dence in the case. On the contrary, the testimony as contained in the 
record more than supports the finding of the board, that "there is also 
strong évidence of alien coming under inducement to perform labor 
in this country," which would tend to place him in the excluded class 
of contract laborers. In saying this, we must not be considered as 
asserting for the court below, or this court, the jurisdiction to déter- 
mine what is or is not satisfactory évidence in this regard. The im- 
migration acts confer exclusive power upon the immigration officiais 
to détermine such questions. 

In the case of Maietta, the relator was accorded a hearing and was 
examined personally by the spécial board of inquiry. Upon his own 
testimony and upon his appearance, as seen by the members of the 
board, they made the f ollowing order : 

"In View of the advanced âge of this alien, wMch will render him incapa- 
ble of earning his own llvlng, and havlng a wife and four chlldren in Italy, 
this board votes unanimously to exclude him as a person likely to become 
a public charge. 

"Notlfled of his right of appeal." 

There is nothing in the record to show that any witness or testi- 
mony asked for or demanded by the alien was refused, although the 
pétition for habeas corpus allèges to the contrary. Under the cir- 
cumstances disclosed by this record, we cannot, as we hâve said be- 
fore, substitute the judgment of the court for the détermination of 
the immigration officiais, upon whom the act confers exclusive power 
to détermine such questions. 

[5] But in this case and in the case of Massini, the further objec- 
tion is made, that both aliens, having formerly been admitted to, and 
having established a domicile in, this country, are not amenable at 
this time to the immigration act of 1907. Massini, after first testify- 
ing bèfore the board that he had not previously been in the United 
States, later stated, when recalled, that he had been in the United 
States three years prior to his présent entry, at which time he had 
stayed hère two years. The record shows in the case ol Maietta, 
who is 65 years of âge, that he had been in the United States four 
years previously, and had stayed one year at Tomkinsville, New York ; 
that he had returned to his original home in Italy, where he had been 
three years before his second coming to the United States, and that his 
wife and children were still in Italy. 

There is no express language in the statute referring to the ques- 
191 F.— 62 
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tion, whether an alien, who has once been admitted and returns to 
his original domicile, is entitled to enter the country a second time, 
without being subject to the requirements of the immigration act, or 
under what conditions he may or may not so return. 

Section 2 of the act provides that certain described classes of al- 
iens shall be excluded. The act of 1907 is entitled, "An act to regu- 
late the immigration of aliens into the United States," and ail the 
provisions of the act are framed with référence to alien immigrants. 
Persons who hâve acquired a temporary domicile in this country, and 
hâve then returned, without being naturalized, to their original home 
for a longer or shorter period, would still be aliens on coming back 
to this country, but whether alien immigrants within the meaning 
of the act would dépend upon circumstances of the particular case. 
We hâve been referred by the counsel for the appellants to the déci- 
sion of this court in the case of Rodgers v. United States ex rel. 
Buchsbaum, 152 Fed. 346, 81 C. C. A. 454. The significance of the dé- 
cision in that case can only be ascertained by a careful considération 
of the facts upon which it was based. The appellee was a native of 
Austria, and emigrated to the United States with his wife and fam- 
ily in March, 1901. He took up a permanent résidence with his wife 
and family in the city of New York, and established himself in busi- 
ness, in which he still retained his interest. From the time of his ar- 
rivai in New York until April, 1905, he continuously resided in that 
city with his family, pursuing his business and acquiring extensive 
property and contractual rights. He declared his intention to become 
a citizen of the United States in March, 1905, and in April of that 
year, he "took passage on the steamer 'Finland' for Antwerp, and 
thither went to Galicia, Austria, for the purpose of settling an estate." 
He alleged that in leaving this country for that purpose he "never 
intended to give up his rights which he acquired in the United States, 
but went with the intention of returning as soon as his business was 
transacted." His family, consisting of his wife and two children, re- 
mained in New York, and were still residing there. He returned to 
the United States, arriving November 7, 1905. He was refused a 
landing by the Commissioner of Immigration, who ordered his dépor- 
tation, on the ground that he was afflicted with trachoma. The court, 
in its opinion, say that the évidence shows beyond dispute that "he 
went for a spécifie purpose, involving only a temporary absence, and 
that he left in New York his business and his family, with full in- 
tention to return to them as soon as he should hâve accomplished the 
object of his trip." Upon thèse facts, as found, the court held that 
the alien was not an immigrant within the meaning of the immigra- 
tion act of 1903. The purposes of this act are the same as, and its 
provisions, so far as they concern the question now under considéra- 
tion, are similar to, those of the act now before us. In the opinion 
written by Judge Bradford for this court, the ground of its conclu- 
sion is thus stated : 

"The return of Buchsbaum from Austria to this country In November, 
1905, dld not clothe him with the character of an immigrant; he dld not at 
that time seek to acquire a flxed résidence or domicile in the United States. 
That had tlieretofore been accomplished. We are clearly of the opinion that 
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an Immigrant who has acqulred a domicile In the United States cannot there- 
after, and wMle still retalnlng such domicile, legally be treated as an Immi- 
grant on hls return to this country after a temporary absence for a spécifie 
purpose not involving cliange of domicile. 'Keturned Immigrant,' as applied 
to him, Is a palpable mlsnomer." 

This language does not apply to either of the cases now under con- 
sidération. In the case of Massini, the alien, after his fàrst entry into 
this country, stayed two years and therj returned to his old home, 
where he stayed one year. He then returned to the United States 
at the suggestion of his cousin, who lived in Philadelphia and who 
sent him the money for his passage, promising to procure work for 
him. There is no évidence that a permanent domicile was acquired 
by this alien on his first entry into the United States ; no évidence that 
either wife or family, though he testified that he had both, came with 
him at that time. His return to his native country was not for a spé- 
cifie purpose, nor his absence a temporary one. So also in the case 
of Maietta, who, on his first coming td the United States, resided for 
one year at Tomkinsville, New York, and then returned to Italy, 
where he remained for three years. He testifies that he came to this 
country because he was out of work, and that he left his wife and 
three children in Italy. It will thus be seen that ail the facts in both 
of thèse cases absolutely négative the acquirement of any domicile by 
the appellants in this country before their return to Italy. And they 
not only négative any temporary purpose in returning, but strongly 
point to the intention of permanently remaining in their old homes. 

We bave no diificulty in holding that both of thèse last-mentioned ap- 
pellants were alien immigrants upon their last arrivai in this country, 
and as such, subject to the provisions of the immigration laws of the 
United States. We think the détermination of this case is not out of 
line with the judgment of this court in the case just referred to, of 
Rodgerg v. United States ex rel. Buchsbaum, and we afiirm the opin- 
ion then expressed, that: 

"An Immigrant who has acquired a domicile in the United States cannot 
thereafter, and whlle still retalning such domicile, legally De treated as an 
immigrant on his return to this country after a temporary absence for a spé- 
cifie purpose, not Involving change of domicile." 

The judgments of the court below in ail the cases named in the 
caption are hereby affirmed. 



POPE AUTOMATIC MERCHANDISING CO. et al. v. McCRUM- 
HOWELL CO. 

(Circuit Court of Appeals, Seventh Circuit. July 27, 1911.) 

No. 1,752. 

Thade-Maeks and Tkade-Names (§ TO*) — Unfaie Compétition— Similaritt 
IN Appearance. 

The manufacturer of an unpatented mechanical implement, who has 
selected unpainted aluminum as the most suitable material and has 
adopted the most simple, efticlent, and economical form of construction 

*For other cases see same topio & S Ki'''""'^ ^'■^ Dec. & Am. Dlgs. 1907 ta date, & Hep'r Indexes 
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In whleh the oomblnatlon can probably be embodied, wlth notlilng for 
embelllshiueut or distinction, except a name plate, cannot charge a com- 
petltor wlth unfalr compétition, because, for the same utilitarian reasons, 
he uses the same constmctlon In ail respects, excepting as to the name- 
plate, which he makes dlstlnctlve, and no déception ot purchasers is 
shown. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 81; Dec. Dlg. § 70.* 

Unfalr compétition In use of trade-mark or trade-name, see note to 
Scheuer v. Muiler, 20 0, C A. 165 ; Lare v. Harper & Bros., 30 O. a A. 
376.] 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 

Suit in equity by the McCrum-Howell Company against the Pope 
Automatic Merchandising Company and Clarence R. Pope. Défend- 
ants appeal from an order granting a preliminary injunction. Re- 
versed. 

Frederick A. Brown, for appellants. 
Hillary C. Messimer, for appellee. 

Before ' GROSSCUP and BAKER, Circuit Judges, and SAN- 
BORN, District Judge. 

BAKER, Circuit Judge. By a preliminary injunctional order appel- 
lants are restrained from making and selling suctiôn cleaners of a cer- 
tain type. No patent for mechanism or process or product or design 
is involved. Nor is ihfringement of trade-marks or trade-names al- 
leged. Unfair compétition in trade is the sole basis of the case. 

Appellee, prior to the bringing of this suit, was marketing a suc- 
tiôn cleànfer that bore a plate carrying the trade-name "Richmond" 
and the name and address of appellee as maker. At the same time 
appellants were putting out a cleaner of identical mechanical princi- 
ples and arrangement of parts, of identical form, and of identical 
color. To appellants* cleaner was affixed a name-pilate much larger 
than appèilee's, as large as could well be attached, displaying conspic- 
uously a red cross and the wdrds in large capitals, "The Pope Elec- 
tric Cleaner, Made by the Pope Co., , Chicago, U. S. A." 

Appellee was senior in the field; and the affidavits may warrant 
a conclusion that appellants deliberately copied the mechanism, form, 
and color of appèilee's cleaner with a view of sharing in the trade 
built up by appèilee's pushing of the "Richmond.", As appellants' 
trade-mark, trade-name, and name and address of maker, were unmis- 
takably distii^uished from appèilee's, infringement mtjst rest upon 
appèilee's exclusive right to the mechanics and the form and the color 
of its cleaner or one or more of them. 

Mechanically the cleaner is this : At the bottom is a mouth-piece, 
to rest upon the carpet or other material to be cleaned. Next above 
the mouth-piece is a rotary fan, inclosed in the necessary casing. Just 
above the fan, and on the same perpendicular axis, is an electric mo- 
tor in a vfentilated casing. To the top of the motor casing a détach- 
able handle is affixed at an angle of about 45 degrees from the per- 

«FoT otti«r cases ses same topic & % nvmbeb in Dec, & Am. Digs. 1907 to date, S Hep'r Indexes 
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pendicular. In the fan casing is an opening around which one end of 
a cloth bag to receive the dust is fastened ; the other end being at- 
tached to the handle; thèse parts, with the switch, socket, and cord 
for supplying current to the motor, making up a combina tipn that 
has many advantages and that probably is the best mechanical ar- 
rangement for a vacuum cleaner that is to be carried about as a sin- 
gle tool. But in the absence of a patent this particular combination 
must be viewed as the culmination of a mechanical évolution, to the 
equal benefits of which ail society is entitled. Indeed, appellee does 
not deny appellants' right to use the exact combination if they had 
given the fan and motor casings and other exterior parts différent 
form and color. 

In form the mouth-piece is common and old, antedating appellee. 
To "be efficient, the inner surface of the fan casing has to be cylindri- 
cal. If the casing is to be eut from métal of even thickness, as it cornes 
in sheets, the outer surface, too, cannot be other than cylindrical. As 
the motor is of less diameter than the fan (from proper. mechanical 
relations of power), the motor casing naturally (from motives of 
economy in materials and labor) is a smaller cylinder. The ventilat- 
ing opening in the motor case, the dust opening in the fan case, the 
handle, the bag, the electric connections, are ail either in their in- 
évitable or best possible mechanical locations. In short, appellee uses 
the most efficient and most economically manufactured form into 
which the mechanical combination can probably be embodied. Not 
a line, nor a curve, not a mark, not a bit of superfîuous material, for 
embellishment or distinction. Nothing but the name-plate. If ap- 
pellants should be required to give a square or hexagonal or other 
than cylindrical form to the outer surface of the casings, considéra- 
tions of cost of the superfluous material and labor might prevent them 
from competing with appellee in the manufacture and sale of a mech- 
anism that was equally open to both. In the Singer Case, 163 U. S. 
169, 16 Sup. Ct. 1002, 41 L. Ed. 118, the Suprême Court held that 
at the expiration of a machine patent the utilitarian form in which the 
patentée had embodied his mechanical combination also became public 
property. No différence in principle is perceived between a machine 
that after a period of 17 years becomes free for common use and one 
that has been such ail the time. 

Aluminum is the métal used. Its advantages in strength, in dura- 
bility, in lightness of weight, and in freedom from tarnish hâve led to 
its adoption for various utensils and tools. Appellee can hâve no mo- 
nopoly of its use for this tool. In both cleaners the métal is un- 
painted. If appellants should be compelled to paint their cleaner a 
distinctive color, they would increase their manufacturing cost and 
would also lose one of the main advantages of a métal that was as 
open to them as to appellee and that was as obviously the best as a 
material as the cylinder was as a form. 

Development in a useful art is ordinarily toward effectiveness of 
opération and simplicity of form. Carriages, bicycles, automobiles, 
and many other things from diversity hâve approached uniformity 
through the utilitarian impulse. If one manufacturer should make 
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an advance in effectiveness of opération, or in simplicîty of form, or 
in utility of color; and if that advance did net entitle him to a mo- 
nopoly by means of a machine or a process or a product or a design 
patent; and if by means of unfair trade suits he could shut out other 
manufacturera who plainly intended to share in the benefits of the 
unpatented utilities and in the trade that had been built up thereon, 
but who used on their products conspicuous name-plates containing 
unmistakably distinct trade-names, trade-marks, and names and ad- 
dresses of makers, and in relation to whose products no instance of 
déception had occurred — ^he would be given gratuitously a monopoly 
more effective than that of the unobtainable patent in the ratio of 
eternity to 17 years. 

Order reversed, and cause remanded for further proceedings not 
inconsistent with this opinion. 



FAULTLESS EUBBEE CO. v. STAR RUBBER CO. 

(Circuit Court, N. D. Ohio, E. D. October 23, 1911.) 

No. 7,890. 

Patents (§ 328*) — Anticipation— Rtjbbeb Nipples. 

The Miller patent, No. 926,011, for a nlpple for use on nurslng bottles, 
shows no practical or patentable Improyement over those of the prior 
art, and is void for anticipation and laek of invention. 

In Equity. Suit by the Faultless Rubber Company against the 
Star Rubber Company. On final hearing. Decree for défendant. 

Percy B. Hills, for complainant. 

C. E. Humphrey and Geo. W. Rea, for défendant. 

DAY, District Judge. The complainant charges the défendant 
with having manufactured and sold certain nursing bottles which are 
protected by complainant's patent. The patent in suit is for a very 
simple article of manufacture, namely, a nipple for infants' nursing 
bottles. In this matter full proofs hâve been taken, and the cause is 
submitted upon final hearing. 

It appears from the proofs in the case that there are many dif- 
férent forms of nipples for nursing bottles now on the market, and 
they ail embody in their structure three éléments: First, a mouth- 
piece; second, the bottle engaging neck; and, third, the intermedi- 
ate body portion. The patent sued upon is No. 926,011, dated June 
22, 1909, to Thomas W. Miller, for nipples. 

Inf ringement is charged as to claim 1 of said patent. Glaim 1 calls 
for a nursing hippie embodying a mouthpiece and neck and inter- 
mediate body portion foUowing from said neck to receive the body 
of the bottle neck, the upper wall of said body portion projecting 
inwardly at an acute angle from its point of greatest width to form a 

»p cr otWr caseB see same toplo & 8 numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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5ubstantially flat wall, the diameter of the opening from saîd body 
portion into the mouthpiece being relatively small in comparison with 
the diameter of said body portion. 

The following advantages are attributed to the peculiar form of 
body set forth in this patent acting as a diaphragm in thèse respects : 
First, it permits of free axial movement of the mouthpiece; second, 
it constitutes a guard to prevent the mouthpiece from being inserted 
too far into the infant's mouth; and third, the flexibility of the 
upper diaphragm-like wall enables it to yield evenly, and prevents 
any contraction or choking of the opening into the mouthpiece. 

In order to understand the claims of this patent and the condition 
of the prior art, it is necessary to hâve a full understanding and 
compréhension of the contour and shape of the nipple manufac- 
tured by the complainant and défendant, which are substantially alike, 
and those nipples which hâve been placed on the market in other in- 
stances. For that purpose I am attaching to this opinion a sketch 
of thèse various nipples, provided by the complainant in its brief. 

COMPLAINANfS AND DEFENDANT'S 




NIPPLE 



INGRAM 




ARMSTR0N6 

/ KUMPF 




ROTH CATLETT LOCKWOOD 
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As I understand it, ît is not an invention to produce a process, ma- 
chine, manufactured composition or matter or design which an'y 
skilled mechanic could produce whenever required, and I shall apply 
this weil-established test to the considération of the patent in suit. 
It appears to me that the patents ref erred to in the sketch as the 
Ingram, the Allen et al., and the Catlett patents require that the 
diameter of the opening of the body portion into the mouthpiece shall 
be relatively small in comparison to the diameter of the body por- 
tion. However, the complainant endeavors to establish thèse two 
distinctions by saying that the upper wall of the enlarged body por- 
tion shall (1) Project inwardly at an acute angle from its point of 
greatest width, and (2) form a substantially flat wall. 

An examination of the Ingram patent and a practical application 
of this nipple covered by the Ingram patent and the nipple manu- 
factured by the complainant in my mind indicate that the upper and 
lower walls of the body portion of the Ingram nipple sustain sub- 
stantially the same relation to each other as the intervening angle 
which is disclosed' in the complainant's drawing and in the articles 
manufactured in conformity with the patent. 

Thé Allen et al. patent— that is, the nipple made under that patent, 
although somewhat différent in shape — appears to be functionally 
the same as does the Catlett patent and the Roth patent. 

NoaV, in référence to the claim of the complainant that the upper 
wall of the enlarged body portion shall be substantially flat, the 
nipple itself does notseem to hâve such a substantially flat wall, but 
it appears rather to be slîghtly cutved or convex. This wall, so de- 
scribed, substantially appears in the upper walls of the Ingram, the 
Allen et al., and the Armstrong and Roth patents. 

Now, increased utility and usef ulness is claimed for this nipple 
by reason of the f act that the diameter of the opening from said body 
portion of the article into the mouthpiece is relatively small in com- 
parison to the diameter of such body portion. Now, thé opening 
into the mouthpiece of sevcral of thèse prior patents is smaller than 
the diameter of the body portion; more particularly the opening 
into the mouthpiece of the Ingram, the Catlett, and the Armstrong 
patents. Considering the eptire record and ail the claims of the com- 
plainant, the différence, if ahy, is very slight, and I am unable to 
see how any new or différent fesult is secured by thèse small dif- 
férences of contour and structure. 

I cannot see how any surplus of material in the complainant's 
nipple is of any decided benefit, nor how the so-called bellows-like 
action of the walls of th«; enlarged portion of the nipple is of any 
benefit over the nipples shô\vn in the prior art. 

I hâve considered thèse facts of the case, after applying the va- 
rions nipples to a nursing bottle and observing their functions. It 
is true that the granting of a patent is attended with a certain pre- 
sumption of its validity, but the real Question for décision does not 
rest upon that presumption alone. The entire matter should receive 
careful considération from me at this time. 

From an examination of ail the testimony and a comparison of ail 
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of thèse nipples introduced as exhibits, it seems to me that the prin- 
cipal attempt herein made was to distinguish the subject of the 
patented claim from the prier art in respect to the form, shape, di- 
mensions, and proportions of the parts. None of thèse différences 
achieve a new resuit, and in fact there is very little différence in 
shape, form, size, or proportions. In my opinion, this alleged in- 
vention was anticipated in the prior art. 

Taking this view of the cause, it is not at ail necessary to consider 
the other questions in référence to abandonment and infringement 
raised by the défendant in its brief. I hâve perhaps, by reason of 
inexpérience, been unable to clearly state my reasons for deciding 
that there is no invention in the complainant's claim, but it seems 
apparent to me that any skilled mechanic, with a knowledge of the 
prior art, could produce just exactly the same sort of nipple as the 
one upon which this complainant urges the validity of a patent. 

It is accordingly ordered that the complainant's bill of complaint 
should be dismissed, at its costs. 



CHICAGO FUSE WIRE & MFG. CO. v. HARVARD ELECTRIC CO. 

(Circuit Court, N. D. Illinois, E. D. October 20, 1911.) 

No. 20,598. 

Patents (§ 328*) — Invention— Electric Outlet Boxes. 

ïhe Hoffman and Appleton patent, No. 848,994, for an extensible elec- 
trlcal outlet-box, held vold for laek of novelty and Invention in view of 
the prior art. 

In Equity. Suit by the Chicago Fuse Wire & Manufacturing Com- 
pany against the Harvard Electric Company. Decree for défendant. 

Luther L. Miller (Lincoln B. Smith and George L. Chindahl, of 
counsel), for complainant. 

Cheever & Cox, for défendant. 

KOHLSAAT, Circuit Judge. Complainant brings suit for in- 
fringement of claims 1, 2, 3, and 4 of patent No. 848,994, granted to 
Hoffmann and Appleton, April 2, 1907, for means for rendering elec- 
tric junction and outlet-boxes extensible or adjustable as to length, 
for supporting same, etc., for house wiring and the like. The claims 
in suit read as f oUows, viz. : 

"1. In an outlet-box, a perforated casing, supporting-ears for such easlng, 
the casing consisting of a 'unit' comprislng a variable number of 'spacers,' 
removably united, an end plate on the 'unit' and an end plate removably 
attached to the last 'spacer' constituting continuons inclosure. 

"2. In an outlet-box, a perforated casing, suPportlng-ears for such casing, 
the casing consisting of a 'unit' comprlsing a variable number of duplicate 
'spacers' renjovably united, an end plate on the 'unit' and an end plate re- 
movably attached to the last 'spacer' constituting continuous inclosure. 

"S. In an oultlet-box, a perforated casing, supporting-ears for such casing, 
the casing consisting of a 'unit' comprislng a variable number of 'spacers' 

•For other cases see same topic & S number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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and separate end plates constituting a continuons inclosure, the 'unit' and 
each 'spacer' provlded wlth projections for attaehlng the electrlcal appliances 
coverlng the box, said projections belng equidlstantly arranged along sald 
length of the complète box. 

"4. In an outlet-box, a perforated caslng, supporting-ears for such casing, 
the caslng conslstlng of a 'unit' comprlslng a variable number of U-shaped 
'spacers' removably unlted, an end plate on the 'unit' and an end plate at- 
tached to the last 'spacer,' constltutlng contlQUOUs Inclosure, the means of 
unltlng the 'spacers' conslstlng of a devlce permanently seeured to one edge 
of each of the arms of the U." 

The gist of the invention claimed consists in a U-shaped body hav- 
ing a plate or wall closing same at one end and a removable plate at 
the other end, together with U-shaped spacers, having no end plates 
and adapted to be inserted between the U-shaped body or unit with 
one closed end and the removable end wall. Manifestly both ends of 
the unit may be made removable were that désirable. 

The défendant rests entirely upon the lack of validity of the pat- 
ent in suit. The différences between the claims are of minor impor- 
tance. The only variation of claim 2 from claim 1 consists in the 
Word "duplicate" as applied to spacers. Inasmuch as the claims are 
for a means for rendering thèse boxes extensible, the significance of 
this change is not appréciable. The différences between the remaining 
claims, respectively, and claims 1 and 2, relate entirely to nonessen- 
tial détails indefinitely stated, inasmuch as their construction is not 
set out. The inquiry may, therefore, properly be limited to the means 
for multiplying the units of the box. 

The défendant sets up in its answer a number of patents in the 
prior art, of which several relate to Connecting lugs and ears. Thèse 
it is deemed unnecessary to dwell upon. Such devices are too com- 
mon and obvious to be of any weight in determining invention. 

The patent to Marshall, No. 801,536, granted October 10, 1905, 
for face plates for electric switches, shows a means for multiplying 
and interlockirig several plate sections, which strangely suggests the 
means employed in the patent in suit. The main reliance of défend- 
ant, however, is patent No. 782,255, granted to Le Manquais Febru- 
ary 14, 1905, for a cut-out or connection box for electrical wiring for 
buildings. This patent has for its unit two U-shaped sections or open 
at one end boxes, each having an outer end plate, removably locked to 
each other, whereby U-sectiôns having no end plates may be inserted 
between the two first named sections ad libitum. Thus either end 
section is removable, instead of either end wall or plate. Due pro- 
vision is made for locking the parts together. Substantially the only 
différence between the two devices consists in this ; i. e., the remova- 
ble end wall in the patent in suit and the removable end section in 
Le Manquais. The former employs a single box as a unit. The lat- 
ter's unit is a two-box combination. This is immaterial since the end 
sought is a means for providing an extensible box, and not for pro- 
viding one box. For complainant it is insisted that its means does 
away with the necessity of a multiplicity of parts, requiring only a 
U-shaped member and end member. Le Manquais also claims that 
his device requires that but two members be kept in stock; i. e., the 
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section forming a half of its unit and the intermediate so-called spac- 
ers. His patent also called for front plates or doors of varying sizes. 
Thèse, however, need not be considered, since a front plate or door 
is an élément in addition to those of the patent in suit, and serves 
no other purpose than to cover the extensible boxes. 

The question narrows down to the proposition: Does the substitu- 
tion of the removable end plate for Le Manquais end section involve 
invention? If the latter were eut down so as to hâve narrow back and 
side walls, it would so nearly approximate that of the claims in suit 
as to be practically an équivalent. Would it involve invention to eut 
itdown? Is it not rather amatter of degree? Does not Le Manquais 
cover the only novelty there is, if any there be? It would seem that 
the uniting of duplicate sections to enlarge an inclosure, box, or other- 
wise is too obvious an expédient to permit of its appropriation by any 
one in a period as récent as the year 1905. Whether this be so or 
not, it seems clear that the différence between Le Manquais and the 
patent in suit is merely that of a mechanical adjustment and the claims 
are therefore held to be invalid. 

The bill is dismissed for want of equity. 



VICTOR TALKING MACH. CO. v. VITAPHONE CO. 
(Circuit Court, S. D. New York. November 13, 1911.) 

1. Patents (§ 328*) — Infringement— Gramophone. 

The Berllner patent, No. 534,543, for a gramophone, claims 5 and 35, 
held infringed on motion for a prelimlnary injunctlon. 

2. Patents (§ 283*)^Infeingement— Manueactuee of iNrRiNGiNo Device. 

The manufacture of an infrlnglng article Is none the less'an Infringe- 
ment 'hecause the patent bas but a short time to run, and such article 
may not be sold or used untll after Its expiration. 

[Ed. Note. — For other cases, see Patents, Dec. Dlg. S 283.*] 

In Equity. Suit by.the Victor Talking Machine Company against 
the Vitaphone Company, for infringement of letters patent No. 534,- 
543, for a gramophone, granted to Emil Berliner February 19, 1895. 
On motion for preliminary injunction. Motion sustained. 

Horace Pettit, for complainant. 
Otto Munk, for défendant. 

LACOMBE, Circuit Judge. [1] Defendant's device has some mod- 
ifications and some additions, but it certainly seems to contain the 
combination of claims 5 and 35 and, therefore, to infringe. It is 
true that complainant has, as défendant expresses it, had a monopoly 
of a valuable trade for several years. That is what patents are 
issued for, but it does not foUow that the last three months should 
be lopped off from the grant of exclusive right to make, sell, and 
use the patented device. 

[2] There is nothing in the defendant's papers to show that it 
does not intend to sell the infringing device before February 19, 1912, 

•For other cases see same toplc & § numbee lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the date of expiration. On the contrary, ît is quite clearly indicated 
that machines containing the combînation of daims S and 35 are now 
being manufactured. This should cease, although of course défend- 
ant may advértise, if it choQses so to do, that after that date it will 
manufacture and supply the trade. 
Motion granted. 



VICTOR TAJ/KING MACH. 00. v. SONORA PHONOGRAPH 00. 

(Circuit Court, S. Û. New York. Nôvember 17, 1911.) 

Patents (8 326*) — Suit fob Infbingement— Violation of Injunotion— Pun- 
ISllMENT noB Contempt. 

A motion to punlsh a défendant for contempt for vlolatlng an Injunc- 
tlon , against Inf ringement of a patent denled, where there was no évi- 
dence to show that, If the t\?o or three machines admittedly sold by 
défendant were Infrlngements, complalnant eustalned any damages be- 
cause of the sales. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. S§ 613-619 ; Dec. 
Dlg. § 326.*] 

In Equity. Suit by the Victor Talking Machine Company against 
the Sonora Phonograph Company. On motion to punish défendant 
for contempt for violation of injunction against sale of infringing 
machines. Motion denied^ 

See, also, 188 Fed. 330. 

Horace Pettit, for complainant 
Waldo G. Morse, for défendant. 

LACOMBE, Circuit Judge. Upon the argument I formed the im- 
pression thàt in the machine, which défendant conceded that it had 
sold in sùbstantially the condition in which it now is, the amount of 
"swing" or "looseness" of the arm was such as to bring it fairly 
within the terms of the injunction. It has not seemed necessary to 
examine this branch of the case more extensively, nor to détermine 
whether the original impression be or be not correct, because of the 
absence of any évidence upon which the amount of a remédiai fine 
could be determined. There is nothing to show what pecuniary loss 
or damage plaintiffs hâve sustained in conséquence of the sale of 
thèse two or three machines. 

The motion is denied. 



MONTBRIAND v. CHICAGO, ST. P., M. & 0. RT. 00. 

(Circuit Court, D. Minnesota, Fourth Division. October 11, 1911.) 

Masteb and Sebvant (§ 265*) — Action fob Injuet to Seevant— Peoof of 
Neglisence— Doctbine of Res Ipsa Loquitcb. 

The doctrine res ipsa loquitur Is not applicable In actions by a servant 
against the master to recover for an Injury on' the ground of négligence, 
and évidence tending to show that plaintiffi, a brakeman, was injured by 
reason of the faUure of a brake on a car to work, does not establish 
actlonable négligence on the part of the raUroad company, but it must be 

•For otlier cases see same toptc & § simasB In Bec. & Am. Digs. 1907 to date, ^ Rep'r Indexes 
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further shown that the defeet was knoym to défendant, or could hâve 
been known by proper Inspection. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
877-908, 955 ; Dec. Dig. § 265,* 

Application of doctrine of res ipsa loqultur In actions for Injuries to 
servants, see note to Carnegie Steel Co. v. Byers, 82 G. O. A. 121.] 

At Law. Action by Louis Montbriand against the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company. A jury was duly 
impaneled and sworn, and the testimony on the part of the plaintiff 
was duly presented to them. 

At the close of the testimony for the plaintiflf, he having rested 
his case, counsel for défendant moved the court to direct the jury to 
return a verdict in favor of the défendant, on the ground that no 
actionable négligence had been shown against the défendant Com- 
pany, within the allégations of the complaint or at ail. 

Latham, Pidgeon & Larson, for plaintiff. 
George W. Peterson, for défendant. 

WILLARD, District Judge. I do not think that there is any évi- 
dence to show that the coupling was defective. 

The mère fact that the engine did not couple onto the car I do 
not think is sufficient évidence to show a defective coupling. While 
in the case of a passenger there might be a presumption of négligence, 
there is no presumption in a case of this kind ; the plaintiff being an 
employé. Is there any évidence that this défendant company knew 
anything about the condition of the brakes ? 

Mr. Latham. I think they are bound to know whether the cars are 
in proper order. 

The Court. AU that the évidence shows in this case is that an 
accident happened by the reason of the brake on the car not working, 
and the question is whether that furnishes any évidence upon which 
a jury would be justified in finding that the défendant was négli- 
gent. 

Cases hâve been cited from the Minnesota reports which it is 
claimed support the contention that the évidence is sufficient. 

The case of Johnson v. Walsh, 83 Minn. 74, 85 N. W. 910, was 
not a case of master and servant, se that case is not in point hère. 

The case of Oison v. Gfeat Northern Railway Company, 68 Minn. 
155, 71 N. W. 5, is one where it can be fairly said that the décision 
was based not upon the proposition that there was a defective brake — 
in fact, I think it is distinctly stated that the évidence was not suffi- 
cient to show that there was a defective brake — but it was based upon 
the proposition that some fellow servant of the plaintiff had failed 
to set the brake, or, having set the brake, had unloosened it. 

In the case of Lehman v. Dwyer Plumbing & Heating Co., 104 
Minn. 190, 116 N. W. 352, which is the last one cited by plaintiff, 
the court held that the plaintiff could not recover, for the reason 
that no évidence of négligence was shown. The court said in its 

•For other cases aee same toplc & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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opinion at the bottom of page 192 of 104 Minn., at page 353 of 116 

N. W.: 

"It was the duty of the employer to use reasonable care to see that the em- 
ployé was furnished with a reasonably safe furnace. Thls furnace was de- 
fectlve, and the défendant négligent. If the pet cock was In sueh a condi- 
tion that It was îlable to become loose wlthout adéquate cause in the prog- 
ress of the work, and such condition was known to the stock clerk, Mon- 
crlef, or could hâve been known to hlm by proper inspection, before or at the 
tlme when he delivered the fumaee to Wheeler." 

I think that is the trouble with the plaintiflf's case. 

Hère it is not shown that the défendant knew of the defective con- 
dition of this brake, nor is it shown that the car had been in the pos- 
session of the défendant long enough for it to hâve discovered the 
defective condition if it existed. It is not shown whether this de- 
fect which caused the brake to f ail to operate was a defect which was 
latent, or one which was patent, or whether it could or could not 
hâve been discovered by inspection. 

I do not think that under the Minnesota décisions the plaintif? can 
recover; but, even if the Minnesota décisions would allow the plain- 
tiff tb recover, such décisions would not be binding upon the féd- 
éral court in a case of this character. 

The case of Patton v. Illinois Central R. Co., 179 Fed. 530, was 
decided in the Circuit Court for the Western District of Kentucky. 
The syllabus is as f ollows : 

"Wfiere, In an action for injuries to a brakeman by the breaking of a ladder 
rung on the slde of a car, there was no proof that défendant knew of the 
defect In time to hâve repaired it before the accident, or that Its condition 
had lasted sp long that It could hâve been discovered by defendant's use of 
reasonable care and prudent inspection, actlbnàble négligence was not shown. 

"Whether the doctrine res ipsa loqultur applles to an action for injuries 
to a servant by the breaking of a ladder rung on the slde of a freight car 
is a question of gênerai jurisprudence, and not of local law, as to which 
fédéral courts are governed by their own décisions and not by those of the 
State in which the court is sitting. 

"In an action for injuries to a brakeihan by the breaking of a ladder rung 
on the slde of a freight car, the burden is on plaintlffi to prove actionable 
négligence, and is not shlf ted to the défendant under the doctrine res ipsa 
loqultur by plalntifPs proof of the accident wlthout évidence of defendant's 
actual or Implied knowledge of the defect withln a time sufflcient to hâve 
enabled It to hâve repaired the same." 

In that case, on page 533 of 179 Fed., the court said : 

"TJnder some clrcumstances the fact of the injury itself may, under the 
doctrine referred to, so speak as to make out a prima facle case of négli- 
gence which calls for an explanatlon from the défendant, and in thls way, 
in effect, shift the burden of proof to the défendant. It would be difficult, 
however, to find a case in the fédéral courts where the doctrine of res ipsa 
loqultur bas been applied in a case between master and servant." 

In the case of Texas & Pacific Railway v. Barrett, 166 U. S. 617, 
17 Sup. Ct. 707, 41 L. Ed. 1136, the syllabus is as follows: 

"A railway company is bound to use ordinary care to furnish safe ma- 
chlnery and appliances for the use of its employés, and the neglect of its 
agents in that regard is its neglect ; and if injury happens to one of its em- 
ployés by reason of the explosion of a boiler vrhlch was defective and unflt 
for use, and the defect and uufitness were known or by reasonable care might 
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hâve been known to the servants of the eompany whose duty it was to keep 
such machinery In repair, thelr négligence is imputable to the eompany ; 
but, in an action agalnst the eompany by the Injured employé, the burden 
of proof is on the plaintlffi to show that the exploded boiler and engine were 
Improper appliances to be used on the railroad, and that the boiler exploded 
by reason of the particular defecte insisted on by plalntiff." 

In" the case of Midland Valley R. Co. v. Fulgham, which is re- 
ported in 181 Fed. 91, 104 C. C A. 151, and was decided in the Cir- 
cuit Court of Appeals of this circuit, the opinion being delivered by 
Judge Sanborn, it is said in the syllabus : 

"The happening of an accident which causes an injury to a servant raises 
no presumption of any négligence or wrongf ul act of his master. The doctrine 
of res ipsa loquitur is inapplicable to actions between employer and employé 
for injuries by négligence or wrongful act." 

In this case the court said, on page 95 of 181 Fed., on page 155 
of 104 C. C. A.: 

"The happening of an accident which injures an employé raises no presump- 
tion of wrong or négligence by the employer. * » * 

"Conjecture is an unsound and unjust foundation for a verdict Juries 
may not legally guess the money or property of one litigant to another. Sub- 
stantlal évidence of the facts which constitute the cause of action, in this 
case of the alleged defeet in the lift pin lever and the coupler, is indispen- 
sable to the maintenance of a verdict sustaining it." 

The case of Missouri, K. & T. Ry. Co. v. Foreman, 174 Fed. 
377, 98 C. C. A. 281, was also one decided by the Circuit Court of 
Appeals of this circuit, and is the case which I referred to, where 
the engine started Of its own motion. The court held that that fact 
raised no presumption of négligence. 

The case of Chicago & N. W. Ry. Co. v. O'Brien, 132 Fed. 593, 
67 C. C. A. 421, was also a case decided by the Circuit Court of 
Appeals of this circuit. The opinion was delivered by Judge Hook, 
who said on page 596 of 132 Fed., on page 424 of 67 C. C. A.: 

"And the presumption in the case before us is that due care was exercised 
by the eompany in respect of the condition of the engine, cars, and railroad 
track, and also that those in charge of the opération of the train performed 
their duty. No loglcal distinction can be made In the application of this 
presumption of performance of duty between the meohanical condition of the 
engine and cars on the one hand and the opération of the train upon the 
other. The burden of proof is upon him who asserts that the employer was 
négligent. This burden cannot be discharged by mère proof of the occurrence 
of the accident. To hold otherwise would be to Ignore the well-established 
and long-settled différence between the rules which govern in passenger cases 
and those which apply when the relation is that of employer and employé. 
The doctrine res ipsa loquitur is not applicable in cases of the latter char- 
acter. 

"In Patton v. Texas & Pacific Railway Company, 179 U. S. 658, 21 Sup. Ct. 
275, 45 L. Ed. 361, the court said : 'That while, in thé case of a passenger, 
the fact of an accident carries with it a presumption of négligence on the 
part of the carrier — a presumption which, in the absence of some explana- 
tiOn or proof to the contrary, is sufficient to sustain a verdict against him, 
for there is prima facie a breach of his contract to carry safely — a différent 
rule obtains as to an employé. The fact of an accident carries with it no 
presumption of négligence on the part of the employer, and it is an affirmative 
fact for the injured employé to establish that the employer bas been guilty 
of négligence. That In the latter case it is not sufficient for the employé to 
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show that the employer may hâve been guUty of négligence ; the évidence 
must point to the fact that he was. And where the testimony leaves the 
matter nnCertaln, and shows that any one of half a dozen thlngs may hav« 
brought about the injury, for some o( which the employer la responsible 
and for some of whlch he Is not, It Is not for the jury to guess between 
thèse half a dozen causes, and flnd that the négligence of the employer was 
the real canse, when there is no satlsfactory foundatlon In the testlmohy 
for that conclusion.'" 

The court then referred to the case of Texas & Pacific Ry. v. Bar- 
rett, from which I hâve already quoted, and continued: 

"In O'Connor v. Eallway Co., 83 lowa, 105, 48 N. W. 1002, the court sald 
that 'the mère happening of the derallment or the accident would not show 
négligence,' cltlng Baldwln v. Rallway Co., 68 lowa, 37, 25 N. W. 918; 
Case V. Eallway Co., 64 lowa, 762, 21 N. W. 30; Gandy v. EaUway Co., 30 
lowa, 420, 6 Am. Eep. 682. 

"In Bowen v. Eallway Co., 95 Mo. 268, 8 S. W. 230, the court sald: 'As 
betWeen master and servant, the mère fact that an appUanee proves to be 
defectlve, and the servant Is Injured, does not make out a prima facie case 
for the servant of négligence on the part of the master.' " 

That is almost this case. 

"In Brymer v. Eallway Co., 00 Cal. 497, 27 Pac. 371, an Instruction was 
asked whlch embodied a clause that 'the mère fact that an accident occurred 
by whlch the plalntlff was Injured does not flx the llablllty, or even raise a pre- 
sumption that the défendant was at fault in provlding machinery or appU- 
ances for the labor in whlch the plalntlff was engaged.' Its refusai was 
held to be sufliclent cause for a new trial. 

"In HufC V. Austin, 46 Ohlo St. 386, 21 N. E. 864, 15 Am. St. Eep. 613, 
9. steam boller. exploded, Injurlng an employé of the owner, and It was held 
that the mère happening of the accident was not évidence of négligence. 

"In Worinell v. Eallroad Co., 7Ô Me. 397, 10 Atl. 49, 1 Am. St. Eep. 321, 
the court sald: 'There is no presumptlon of négligence on part of the défend- 
ant from the fact alone that an accident has happened, or that the plalntlff 
has recelved an Injury whlle in the employment of the défendant.' 

"In Mining Co. v. Kltts, 42 Mich. 41, 3 N. W. 240, an employé was Injured 
by the fall of a bridge, the cause of which was unexplalned. The court held 
that, whlle it might be guessed or surmised that there was négligence some- 
where,' it did not extend beyond conjecture, and that, if a master was to be 
held llable under such clrcumstances, the rule that an employé assumes the 
ordinary risks of hls employment would be whoUy done away wlth. 

"In Baltimore Elevator Co. v. Neal, 65 Md. 438, 5 Atl. 338, the court sald: 
'The jury should not hâve been allowed to Infer from the simple fact of the 
happening of the accident that there was négligence or unsklllfulness on the 
part of the captain of the tug. That is justlfled by no declded case, and is in 
conflict wlth the well-establlshed prlnciple that It is Incumbent upon the plain- 
tlfC in thIs class of cases to establlsh by affirmative proof that the injury 
recelved by him was caused by the négligent or unskillful act of the fellow 
servant.' 

"In Brownflèia v. Eallway Co.. 107 lowa, 254, 77 N. W. 1038, it was held 
that the rule res Ipsa loquitur dld not apply to a case where a locomotive 
flreman was injured by thé derallment of an englne on which he was rldlng 
caused by a brokèn axle. 

"In Grant V. Eallroad Co., 133 N. T. 659, SI N. H. 220, an employé of the 
rallroad company was Injured by a defectlve drawhead. The court sald that 
it may hâve been broken on account of a latent defect beyond the reach of 
Inspection, and added: 'Whether it dld or not we do not know, and thcfre 
Is no évidence upon the subject. No facts are shown from whlch the cause of 
the accident can be more than guessed at. There is food for spéculation or 
wonder, but there is no évidence as to the cause.' 

"The same rule is announeed In Hodges v. Kimball, 104 Fed. 745, 44 O. 
0. A, 193; Bowes v. Hopkins, 84 Fed. 767, 28 0. 0. A. 524; Pelrce v. Elle, 80 
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Fed. 865, 26 C. C. A. 201; Railway Co. v. Thompson, 70 Fed. 944, 71 Fed, 
S,"?!, 17 C. C. A. 524; Whitcomb y. Rallway Ce, 125 Mlch. 572, 84 N. W. 
1072 ; Higgins v. Fanning, 195 Pa. 599, 46 Atl. 102 ; Redmond v. Lumber 
Co., 96 Mich. 545, 55 N. W. 1004; Railway Co. v. Cook's Adm'r, 73 S. W. 
765, 24 Ky. Law Rep. 2152; Ouillette v. Overman Wheel Co., 162 Mass. 
305, 38 N. E. 511 ; Kailroad Company v. Kellogg, 55 Neb. 748, 76 N. W. 462." 

This being a décision of the Circuit Court of Appeals of this cir- 
cuit, and being binding upon this court, establishes the proposition 
that the plaintiff cannot recover in this action. 

Mr. Latham. The case having reached the stage that it has reached, 
I wbuld Hke to ask permission of the court to dismiss the case at 
this time. 

The Court. Hâve you any objection to the dismissal of the case? 

Mr. Peterson. Yes, sir; I object to the dismissal of the case, 
and ask a ruling of the court upon our motion. 

The Court. I will allow you to dismiss the case. On motion of 
the plaintiff the case is dismissed. 



THE PRUDENCE (two cases). 
(District Court, E. D. Virginia. October 25, 1911.Ï 

1. COLMSION (§ 94*) — OVERTAKING STEAM VESSELS— FaTJI-T. 

Confllcting évidence considered, and held to establish by a strong pré- 
pondérance that, at the tlme of a colllsiom on Elizabeth river in the day- 
tlme between a gasollne launch and a tug, the tug was overtaklng the 
launch on a substantlally parallel course, and was solely in fault for net 
only faillng to avoid risk of collision, but for negligently running Into 
the launch. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 197-199 ; Dec. 
Dig. § 94.» 

Collision by overtaklng vessels, see note'to The Rebecca, 60 C. 0, A. 
254.] 

2. Collision (§ 122») — Suit foe Damages— Evidence. 

In a suit for a collision In the daytime, the failure of the llbeled vessel 
to produce as a witness an offlcer who was In the pilot house at the tlme, 
or to give any reason for not so dolng, is a clreumstance which the court 
may properly conslder when the testimony Is confllcting. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. §§ 257, 258 ; Dec. 
Dlg. § 122.*] 

8. Death (§ 95*) — Amount— WRONGirnL Death. 

An award of $7,000 each made for the deaths of the captaln and en- 
gineer of a launch, each earnlng about $900 per year ; the former being 
37 years old, with a wife and five children, and the latter 25 years old, 
with a wife and one child. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 108-120 ; Dec. Dig. 
§ 95.*] 

In Admiralty. Suits by Rosa Lee Cherry, administratrix of Ben- 
jamin Luther Cherry, deceased, and by Lena E. Harper, administra- 
trix of Lee Harper, deceased, against the steam tug Prudence. De- 
crees for libelants. 

*For other cases see same toplc & i humbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
181 F.— 63 
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Henry Bowden, for libelant Cherry. 
E. R. F. Wells, for libelant Harper. 
H. M. Long and Edward R. Baird, Jr., for respondent. 

WADDIIvL,, District Judge. On the morning of Friday, May 5, 
1911, about 9:30 o'clock, the steam tug Prudence and the gasoline 
motor boât Clara Belle were in collision off the city of ' Portsmouth, 
in the Southern branch of the Elizabeth river, to the eastward of 
mid-channel, slightly below the training ship station at St. Helena, 
on the opposite or Berkley side. The Prudence was an ocean-go- 
ing steam tug of about 250 horse power, 90 feet long and 20 feet 
beam, and the Clara Belle a gasoline motor boat of about 4^ tons, 
35 feet long. The morning was clear, the weather good, and no 
obstruction to free navigation of the river. The vessels came to- 
gether, the port bow of the Prudence apparently coming in contact 
with the starboard side of the launch abaft of amidship, capsizing 
the latter vessel, which resulted in the drowning of the master and 
engineer of the Clara Belle, for which loss of lives thèse two libels 
were filed, and by consent were heard together. 

[ 1 ] The assignments of error made by the parties, respectively, 
one against the other, are numerous, though the case, as viewed by 
the court, turns almost entirely upon whether, at the time of the col- 
lision, the vessels were proceeding on parallel or crossing courses. 
Libelants contend they were on parallel courses; that the Prudence 
was the overtaking vessel, and as such required to keep out of the 
way of the launch, and charged with the duty of avoiding, not only a 
collision, but the risk of collision. Whereas the respondent insists 
that the vessels were proceeding on crossing courses; that, while the 
Prudence was heading down the Elizabeth river, the Clara Belle 
crossed ahead of the Prudence, on the latter's starboard bow, and 
after proceeding down the- river a short distance, and when the Pru- 
dence had gotten within 200 feet of the Clara Belle, the latter ves- 
sel changed her course to starboard, again crossing the course of the 
Prudence. The évidence on the crucial points in the case is in direct 
conflict, and bas to be viewed, and the différence solved, by the court 
in the light of ail the circumstances surrounding the transaction, hav- 
ing due regard to the side on which the testimony preponderates. 

The conclusion reached by the court is that the contention of the 
Prudence, that the vessels were navigating on crossing courses, is not 
supporte^ by the testimony, and, on the contrary, is disproved; while 
that of the Clara Belle, as respects the course of navigation of the two 
vessels, at the time of the collision, is established by an overwhelming 
prépondérance of the testimony. From the Clara Belle we hâve only 
one witness, an ignorant and inexperienced colored man; the other 
■two persons on board, the master and the engineer, having been 
drowned. The testimony of this employé sustains the contention of the 
libelants. From the Prudence, her master, the engineer, assistant 
engineer, steward, and a deckhand were examined as witnesses ; and 
while in the main they support the contention of the respondent, the 
master's évidence in most essential particulars is at utter variance 
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with his report of the occurrence and his sworn statement made to the 
local inspectors of steam vessels immediately after the accident, and 
their version of the accident cannot be accepted, in the light o£ the 
évidence for 'the libelants, who were exceedingly fortunate in being 
able to secure the testimony of a number of disinterested and intelli- 
gent witnesses, particularly as to seafaring matters, in full view 
of the scène of the accident, and sufficiently close thereto as to be 
able to give an accurate, and what the court believes to be a true, ac- 
count of the collision, and the circumstances leading thereto. 

Lieut. Stone, in charge of the United States training ship Frank- 
lin, was in the Franklin's launch, which was at the time proceeding 
up the river from the ferry slip at High street, Portsmouth, to the 
PVanklin, stationed on the opposite side of the river in Berkley ; Quar- 
termaster B. A. Ledgerwood, of the United States navy, stationed in 
the quartermaster's office on the Franklin, on the port side, and 
charged with superintending the landing of vessels at the Franklin, 
was in full view of the occurrence from the Berkley side of the river; 
and sundry witnesses from the battleship Louisiana and on the barge 
made fast to and coaling the Louisiana, in the immédiate vicinity of 
the scène of the collision, on the Portsmouth side of the river — one 
and ail testified as to the circumstances of the collision, and the nav- 
igation of the vessels prior thereto. Commander Stone, Coxswain H. 
J. Weldon (who was at the wheel of the Franklin's launch), Paymas- 
ter's Clerk Thomas F. Nolan, together with Quartermaster Ledger- 
wood of the Franklin, above mentioned, Coxswain Wolverton of the 
Louisiana, Caulkins, a seaman on the Louisiana, and B. I^. Hollings- 
worth, yeoman on the Louisiana, were examined by the libelants, and 
support each other in essential matters tending to establish libelants' 
claims, particularly that the two vessels were proceeding down the 
river on parallel, or practically parallel, courses, the Clara Belle pre- 
ceding the Prudence, and the latter, coming at a more rapid rate of 
speed than the former, ran into and capsized her, with the resuit 
stated. Some of the witnesses referred to the vessels as racing; oth- 
ers, as observing the master and mate of the Prudence laughing, and 
apparently enjoying the race. 

Respondent examined E. H. Kinney, a coxswain, also on the Lou- 
isiana, who saw the accident, and whose évidence largely supports 
that of the other witnesses introduced by the libelants ; and there is 
but little testimony in the case, further than that of the conflicting 
statement of the master of the Prudence, and of the deckhand and 
assistant engineer on the Prudence, to support the claim of the tug 
that they were on crossing courses; and while the deckhand was in 
a position, perhaps, to see what he testified to seeing, the court doubts 
whether the same is true as to the assistant engineer, taking his own 
statement about the time he came from the engine room. Certain it 
is, their testimony cannot overcome that of the large number of dis- 
interested witnesses above mentioned. 

The respondent insists that the Prudence sounded one signal to the 
launch, indicating, as she now claims, that she would continue on her 
course as the privileged vessel, having the Clara Belle on her port 
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béam, and, upon receiving no answef, she at once rang four bells, and 
reversed her engine, which was in backward motion when the colli- 
sion occurred. I^ibelants insist that, assuming the signal had been 
given, it was intended to indicate that the Prudence would pass the 
launch to starboard. Whatever may be the fact about the signal, it 
seems to hâve been given practically at the moment of the collision, 
and there is no testimony that the launch made any response, which 
the Prudence shquld bave secured before proceeding on the ma- 
neuver she had inaugurated. The question, however, as to which ves- 
sèl veered or changed her course, at the moment of the collision, as 
some of the witnesses testified, is, in the judgment of the court, not 
especially material, as mistake, under the circumstances, would be 
treated as error in extremis. 

_ The testimony, as viewed by the court, establishes the case of the 
libelants clearly as one in which the Prudence was the overtaking ves- 
sel, and that it neither avoided the collision, nor risk of collision, with 
the Clara Belle, and, as a conséquence, is solely responsible for the 
disaster. Having violated a plain rule of navigation, sufficient within 
itself to account for the disaster, and which caused the same, she 
cannot avoid responsibility by seeking to throw doubt upon the con- 
duct of others. 

[2] The failure of the Prudence either to produce the mate, who 
was in the pilot bouse at the time of the collision, or to account satis- 
factorily for not so doing, is a circumstance which the court cannot f ail 
to observe,, in reaching its conclusion. The Georgetown (D. C.) 135 
Fed. 855. Criticism is also made, and not without force, of the fail- 
ure of the respondent to tender its log for inspection. The Sicilian 
Prince (D. C.) 128 Fed. 133, 136. It is fair to say, however, in this 
connection, that the log was not called for, except in argument, and 
was then tendered. 

[3] The conclusion reached leaves only for considération the 
amount of damages to be allowed, which is always a matter of dif- 
ficulty and delicacy to détermine, resting, as it does, largely in the 
discrétion of the court. Capt. Cherry was 37 years of âge, with a 
wife and five children, whose âges range from 2 to 16 years; a man 
of good health, character, and habits, and who earned about $950 
per year. Engineer Harper was 25 years of âge, of like health, char- 
acter, and habits, with a wife and one child, 2 years old, and who also 
supported bis wife's aged mother and father. He earned about $900 
per year. 

Under the circumstances of this case, the court believes that, taking 
into account the différence in the âges of the deceased and those dé- 
pendent upon them, respectively, an equal award should be made 
to the parties, and that the sum of $7,000 is a proper allowance in each 
case. 
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THE NOEDAMERIKA. 

THE EAGLE WING, 

(District Court, E. D. Virginia. October 25, 1911.) 

Collision (§ 85*) — Steam and Sailing Vessels Meeting— F ault. 

A collision at sea in the night. In foggy or thlck weather, between a 
steamshlp and a meeting schooner, field, on confllctlng évidence, to bave 
been due solely to the fault of the steamsblp in falllng to keep out of the 
way of the schooner and to avold not only collision but the risk of colli- 
sion as was her duty, and In proeeeding at too great speed and failing to 
pay proper attention tq the fog signais of the schooner. 

[Ed. Note. — For other cases, see Collision, Cent. 01g. § 169; Dec. DIg. 
§ 85.* 

Collision rules— speed of steamers in fog, see note to The Niagara, 28 
C. C. A. 532.] 

In Admiralty. Suit for collision by Thomas B. Morgan, master of 
the schooner Eagle Wing, against the steamship Nordamerika, and 
cross-libel by Peter Schmidt, master of the Nordamerika, against the 
Eagle Wing. Decree for libelant. 

Hughes & Little, for the Eagle Wing. 
Floyd Hughes, for the Nordamerika. 

WADDILL, District Judge. On the mornîng of the 27th of Janu- 
ary, 1911, about 4:30 o'clock, the Eagle Wing, a four-masted schooner 
of 1,076 tons net register, 219.7 feet long, 40.1 feet beam, 20.8 feet 
draft, en route from New York to Savannah, via Newport News, with 
a cargo of 1,731 tons of coal, collided, some 55 miles south of Cape 
Henry, with the Danish steamship Nordamerika, 325 feet long, 46. 
feet beam, and 21 feet draft, en route from Charleston, S. C, to NeW' 
port News, in ballast, for cargo. 

The contentions of the respective vessels are, briefly : On the part 
of the Eagle Wing, that the Nordamerika was in fault because she had 
no proper or efScient lookout ; that she did not keep out of the way 
of the schooner ; that she changed her course at such time and in such 
manner as to bring about the collision ; that she endeavored to cross 
ahead of the schooner instead of proeeeding under her stem ; that she 
failed to observe the course and direction of the schooner, and keep 
out of her way by a safe margin; that she was proeeeding at too 
rapid a rate of speed ; that she did not stop or reverse in time to avoid 
the collision; and that she did not take seasonable précautions to 
avoid the collision, or risk of collision. And on the part of the Nord- 
amerika that the Eagle Wing was in fault because she had no proper 
or efficient lookout; that she was proeeeding at too rapid a rate of 
speed in the thick weather conditions then prevailing ; that she failed 
to Sound her thick weather signais at the proper times, and in the 
proper manner; that she did not continue her course, as was her 
duty; and that she changed her course contrary to her duty, and in 
such manner, and at such time, as to bring about the collision, and so 
as to prevent the steamship' from avoiding collision with the schooner. 

•For other casea see same topio & § NtraisEB in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The assignments of fault between the vessels respectively are many, 
and the case turns largely upon the questions of : (1) What running 
lights they were showing respectively; the Eagle Wing's contention 
being that they were showing their port or red lights one to the other, 
and the Nordamerika that they were showing their starboard or green 
lights. (2) What was the condition of the weather as respects fog or 
thick weather at and immediately preceding the collision? (3) Wheth- 
er, assuming fog existed, proper signais were given to indicate the 
same. 

The évidence as to each of thèse several contentions is conflicting, 
and the difficulty of reaching a correct solution perhaps greater than 
usual; the collision having taken place in the night, and in thick 
weather. 

The conclusion upon the whole case is that the vessels approached 
each other until virtually the moment of collision, showing their red 
or port lights, and that the green lights of the schooner were only 
shown when luffing, to lighten the lick of the collision ; that so far as 
the weather conditions were concerned, it was évident that there had 
been a heavy fog most of the night, and to some extent it existed at 
the time of the collision. Certainly, the masthead lights of the steamer 
were seen and observed by those on the Eagle Wing when several 
miles away. That upon thus observing the masthead lights of the 
steamer, and hearing her fog or thick weather signais, the Eagle Wing, 
which it appears was in a fog bank, responded, giving two blasts of 
her horn at two-minute intervais, until she observed the running 
lights of the steamer when she discontinued giving the same. The 
steamer confessedly heard the schooner's thick weather signais, and in 
the judgment of the court failed to navigate so as to avoid risk of 
collision, in view of the timely warning received. Had proper précau- 
tion been taken when the Eagle Wing first sounded her fog signal, in- 
stead of after the last signal, the disaster could easily hâve been avert- 
ed. Sight is not lost of the steamship's contention that the vessels were 
only some seven or eight fathoms apart when the présence of the Eagle 
Wing first became known to her. This is not supported by the pré- 
pondérance of the testimony, in the court's view, and clearly indicates 
that the first signal of the Eagle Wing, given two minutes before the 
second warning, placed the two vessels some distance apart at that 
time, and had the steamship either hâve been proceeding at a moder- 
ate rate of speed while in the fog, or had timely and properly conducted 
herself upon the first warning of the présence of the Eagle Wing, no 
collision would hâve occurred. The probabilities are also strongly 
against the contention of the steamship, and favorable to that of the 
schooner, in that it is highly improbable that the schooner, with a f uU 
view of the steamer, would hâve so navigated as to hâve necessarily 
brought about and made the collision inévitable. This position on the 
part of the burdened vessel is never favored by admiralty courts. 
While it is true that the steamship insists that she was not the bur- 
dened vessel because of the existence of the weather conditions, the 
court thinks upon the whole facts of the case she was, and that the 
usual improbability of this défense applies, so far as the schooner is 
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concerned, because the latter confessedly saw and observed the steamer 
in ample time to hâve made such a course on her part one of extrême 
folly. 

The court in reaching this conclusion has not been entirely unaf- 
fected by the fact that, although the steamship claims that a heavy fog 
existed during the entire trip f rom Cape Henry down, except for some 
half to three-quarters of an hour, and that fog signais were given at 
intervais of every two minutes, she nevertheless proceeded throughout 
the night at fuU speed, until, as contended further by her, about the 
time of the accident, her speed was reduced from between eight and 
nine miles an hour to between five and six. This conduct on her part, 
assuming her contention to be true, was a clear violation of law, vir- 
tually to the time of the accident, if not at that time, and does not tend 
to strengthen the claim of the steamship's navigators that they were 
lawfully navigating their vessel. During the voyage they apparently 
proceeded in heedless disregard of the rules of navigation and the 
rights of others, resulting in the collision complained of, which was 
their duty under the law not only to hâve avoided, but as well the risk 
thereof , and are hence solely in fault, and a decree may be entered so 
ascertaining. 



In re O'MALLBY & GLYNN. 

(District Court, M. D. Pennsylvania. November 13, 1911.) 

No. 1,810, In Bankruptcy. 

Bankeuptct (§ 314*) — Pkovable Claims— Rents. 

Baukrupts leased premises for flve years, contracting to pay tentai, 
and also to make certain improvements at their own expense. They 
made the improvements, but at the time of bankruptcy had not fully 
paid the contracter, who flled a mechanic's lien against the property. 
Eeld, that the fact of such claimed lien did not entitle the lessor to 
prove a claim for the amount against the estate, either as a preferential 
claim for rent under a state statute or as a gênerai claim. 

[Ed. Note. — ^For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

In the matter of O'Malley & Glynn, bankrupts. On certificate of 
référée to review an order disallowing a claim for rent as preferred. 
Afïîrmed. 

George D. Taylor, for claimant. 

W. J. Jennings, for trustée and creditors. 

WITMER, District Judge. The référée refused to allow, as pre- 
ferred, a claim in the sum of $850, and his refusai has been certified 
for review at the instance of the claimant. O'Malley & Glynn, the 
bankrupts, rented from Adolph Blau a storeroom, and by the terms 
of the written lease the bankrupts, in addition to the spécifie rental 
stipulated, covenanted to make, at their own expense, certain repairs 
tô the premises so leased by them. The term was for five years from 
the Ist day of August, 1908. The improvements were to be com- 
pleted by the Ist day of April, 1910. On the 26th day of July, 1910, 
the Nay Aug Lumber Company, by contract with bankfupts, under- 

•For other cases see same topie & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r InflexeB 
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took tomakethe required iniprovements for the sum of $1,150. The 
work; was completed on the 29th day of September, 1910. There- 
after, on the 14th day of January, 1911, the company filed a mechan- 
ic's lien agâinst the leased premises, the property of Adolph Blau, for 
the sutn of $850, representing the balance due upon its contract of 
improvement. The claimant insists that the amount covered by this 
Hen is rental, and asks that the same be awarded as a preferred claim. 
Section 64, subd. "b," cl. 5, Bankr. Act July 1, 1898, c. 541, 30 Stat. 
563 (U, S. Comp, St. 1901, p. 3448), provides, that : 

"Debts owlng to any person who by the lawa of the state or the United 
States Is entltled to priority shall be preferred." 

The act of the Gçneral Assembly of Pennsylvania, passed the 16th 
day of June, A. D. 1836 (P. L. 717, § 83), prpvides that: 

"The goods and chattels being In or upon any messuage, lands or tene- 
ments, whlch are or shall be demlsed for life, or years, or otherwise, shall 
be liable for the payment of any sums of money due for rent, at the time 
of taking such goods In exécution; provlded that such rent shall not ex- 
ceed one year's rent." 

The claimant relies upon thèse provisions to support his claim for 
préférence. If the sum claimed is rental, not exceeding one year, 
due and owing Adolph Blau under the laws of the state of Pennsyl- 
vania, he is entitled to hâve the same awarded as a preferred claim. 
It will, however, require an extremely délicate process of reasoning 
to lead one to logically conclude that it is rental due and owing the 
claimant, unless a debt due and owing a third party might in some 
manner be construed as rental. It does not appear that Blau guar- 
anteed the payment of the cost of the repairs undertaken by the bank- 
rupts. He did not make or complète them, neither did he pay for the 
same himself, nor discharge any obligation undertaken by the lessees, 
and it is, furthermore, not certain that he, or his estate, is liable for 
the debt incurred. It is therefore needless to enter into a discussion 
of the character of this claim, unless it be determined that it is a 
debt demandable in any form by the claimant from the estate of the 
bankrupts. 

Aïthough a mechanic's lien has been filed against the premises of 
the claimant, it is by no means certain that the lien will be main- 
tained. It is not intended hère to express an opinion upon the merits 
or legality of this lien. It is not necessary for the purpose of this 
case, but, in yieiv of the possible défenses that may be interposed, 
it does séemihat judgment- might be prevented, the payment of the 
lien avpided,' ariij that, therefore, the claimant's account is somewhat 
uncertain. . ' 

The very theory of this claim, and the only one urged, is the pos- 
sible liability çf the claimant for payment of the lien recorded against 
his estate by those having contracted with the bankrupts for the re- 
pairs. If tlie lien is not légal or for any reason judgment thereon 
should fail, there would be no account of claimant which could in 
any form bé a valid claim against bankrupts, and, if this court should 
award the claim as demanded, the strange anomaly might be pre- 
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sented of one having obtained an award of money without any légal, 
équitable, or actual right thereto. 

The contract is a covenant on the part of the tenants to make cer- 
tain enumerated repairs or improvements and in default of the per- 
formance thereof by the lessees, the lessor is authorized to do so at 
his own cost, and the amount so expended by the landlord in accom- 
plishing or carrying into effect such covenant, according to the ex- 
press terms of the contract, may be coUected by "distraint or other 
proper process." But it is admitted that the lessees performed the 
covenant by causing the required repairs to be made and the claim- 
ant did not expend anything by reason of the lessees' failure to per- 
form the covenant of improvemènt. In fact, there has been no fail- 
ure to perform the covenant or contract with the landlord. The only 
failure alleged is that of nonpayment of the amount due the con- 
tracter from the bankrupts on account of their contract. The con- 
tracter is a third party, and there is no privity of contract between 
the landlord and it ; no payment, or assumption of payments, on the 
part of the landlord, of the cost of the repairs, unless, without judi- 
cial détermination, it will be assumed that the claimant will be re- 
quired to pay a debt owing to a third party. This would be a mère 
guess, and the court is not willing, at the expense of admittedly bona 
fide creditors, to assume that which is at best only a possibility. The 
amount due the Nay Aug Lumber Company by bankrupts would not 
be a preferred claim if presented by the company itself, neither will 
the status of the claim be changed when presented by the landlord. 

It is not in its présent form, under any aspect, a debt, of any char- 
acter whatever, due and owing the claimant. There are other and 
further valid reasons assigned by the learned référée justifying his 
conclusion to which I deem it unnecessary to call attention. 

The conclusion and order of the référée are affirmed. 



UNITED STATES ex rel. FALCO v. WILLIAMS, Immigration Com'r, 
(Circuit Court, S. D. New York. November 14, 1911.) 

1. Aliens (§ 54*) — Immigrants— Heaking Before Boaed oï Spécial In- 

QUIRY. 

An allen Immigrant Is not entltled to be represented by counsel at a 
hearing before a spécial board of inqulry as to his qualifications for ad- 
mission. 

[Ed. Note. — For other cases, see Alien.'i, Dec. Dlg. § 54.*] 

2. Aliens (§ 54*) — Immigrants— Appeal i^om Obdeb of Exclusion. 

That addltlonal testimony as to the qualifications of an allen Immi- 
grant to enter the United States was talcen pending an appeal by him to 
the Secretary of Commerce and Labor and submitted to the Secretary 
does not afflect the validity of his décision. 

[Ed. Note. — For other cases, see Aliens, Dec. Dlg. § 54.*] 

Habeas corpus by the United States on the relation of Carmelo Fal- 
co, against William Williams, Commissioner of Immigration at the 
port of New York. Writ denied. 

•For other cases see s»me toplo & | numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Hobart S. Bird, for petitioner. 

Henry A. Wise, U. S. Atty., for respondent. 

LACOMBE, Circuit Judge. Falco is an alien immigrant, an Ttalian 
subject seeifing admission to the United States. He arrived at New 
York by steamer from Palermo on September 22, 1911, and stated 
that he was bound for Hamilton, in the Dominion of Canada. By 
some arrangement between the two countries, Canadian immigration 
officiais are allowed to be preîSent at Ellis Island, where aliens seek- 
ing admission to Canada are brought and to make such examination 
of them as may be necessary to détermine whether they could be ad- 
mitted into the Dominion. For reasohs, which presumably were satis- 
factory to them and with which this court has nothing to do, the 
Canadian authorities held that Falco must be excluded from admis- 
sion to the Dominion of Canada. That décision, of course, did not 
entitle the relator to be set at large in the United States in the event 
of his electing to stay hère, instead of returning to Italy, upon being 
excluded from Canada. He thereupon appUed for admission to the 
United States, and in due course was given a hearing before a board 
of spécial inquiry. That board held unanimously that he "should be 
excluded as a person likely to become a public charge. He is now 
seeking admission to the United States, and has been rejected by the 
Canadian représentative. He has but $5. No one in the United 
States is legally obligated to assist him in case of need, and, if admit- 
ted, there is a likelihood of him becoming a public charge." A subsé- 
quent hearing was also had before another board of spécial inquiry, 
composed of inspectors who did not sit on the first board, which 
unanimously reached the same conclusion. An appeal was taken to 
the Secretary of Commerce and Labor, who affirmed the excluding 
décision of the board and ordered déportation. 

The relator contends: 

(1) That the agreement under which the Canadian immigration of- 
ficiais are allowed to examine immigrants en route for Canada at this 
port is contrary to law and a violation of the acts of Congress. 

The question thus presented has not the slightest connection with 
the only question before this court, viz., whether the relator should 
be admitted to the United States. 

(2) That relator was not accorded a bona fîde hearing, but was 
deported "solely because he had been rejected by the Canadian repré- 
sentative." 

Examination of the record shows that this statement is false. 

(3) That the order of déportation was made without any évidence 
having been adduced tending to show that the alien came within any 
of the excluded classes. 

Examination of the record shows that this statement is also false. 

[ 1 ] (4) That he was not represented by counsel at the hearing be- 
fore the board. 

A similar objection was disposed of in Re Buccino, 190 Fed. 89? 
(October, 1911). 

[2] (5) That he was denied the right to an opportunity to be heard 
upon the appeal to the Secretary of Commerce and Labor, The ob- 



MEMORANDUM DECISIONS 1003 

jectîon really seems to be that while the appeal was pending addi- 
tional testimony was taken and submitted to the Secretary, .This ob- 
jection is wholly without merit. 

The writ is dismissed, and relator remanded. 
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ADLBR T. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit 
December 19, 1911. Kehearing denied January 11, 1912.) No. 2,183. In 
Errer to the Circuit Court of the United States for the Bastern District of 
Louisiana. Gustave Lemle, Charles Rosen, Eugène D. Saunders, Lionel 
Adams, John P. Sullivan, and J. D. Rouse, for plaintiff in error. Charlton 
R. Seattle, U. S. Atty. (Louis H. Burns, Asst. U. S. Atty., on the brief), 
for the United States. Before McCORMIOK and SHELBY Circuit Judges, and 
MAXET, District Judge. 

PER CURIAM. Thls is the second time that this case has been before 
this court. 182 Fed. 464, 104 C. C. A. 608. In the examinatlon of the 
présent record we hâve had the aid of extended argument and elaborate 
briefs relating to each assignment of error relled on. After a careful exam- 
inatlon of the record and the authorities cited we hâve reached the conclu- 
sion that the record is without error such as would entltle the accused to 
a new trial. It foUows that the judgment of the Circuit Court must be 
affîrmed. 



AMARILLO GAS CO. v. FOWLER et al.t (Circuit Court of Appeals, Fifth 
Circuit. December 11, 1911.) No. 2,277. In Error to the Circuit Court of 
the United States for the Northern District of Texas. C. B. Reeder, for 
plalntifC in error. R. R. Hazlewood and Ben H. Stone, for défendants in 
error. Before PARDBB and SHELBY, Circuit Judges, and GRUBB, District 
Judge. 

PER CURIÂM. A majorlty of the judges belng of opinion that none of 
the assignments of error are well taken, the judgment of the Circuit Court 
is afflrmed. 



ARMOUR CAR LINES v. CAMPBELL & URQUHART. (Circuit Court of 
Appeals, Fifth Circuit. January 9, 1912.) No. 2,204. In Error to the 
Circuit Court of the United States for the Western District of Texas. 
Charles W. Ogden, P. West, and S. J. Brooks, for plalntiff in error. William 
Aubrey, for défendant in error. Before PARDEE and SHELBY, Circuit 
Judges, and GRUBB, District Judge. 

PER CURIAM. A majority of the judges belng of opinion that thls case 
was correctly ruled in the court below, the same is affîrmed. 



FOSTER HOSB SUPPORTER CO. v. THOMAS P. TAYLOR CO. (Circuit 
Court of Appeals, Second Circuit. January 8, 1912.) No. 125. Appeal from 
the Circuit Court of the United States for the District of Connectieut. J. J. 
Kennedy, for appellant. David S. Day and Morris W. Seymour, for appellee. 
Before LACOMBB, WARD, and NOYES, Circuit Judges. 

PBR CURIAM. Thomas P. Taylor is the owner of a nonasslgnable llcense 
from the complalnant's assigner to manufacture and sell hoee supporters 

tRehearing denied January 30, 1912. 
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under letterg ipate^t. 638,540. He manufactured thèse hpsé supporters, elong 
with a large variety of other articles, untll Septembéir 26, 1907, when hë 
organlzeil the- ThomaS- P. Taylor Gompany, the défendant corporation, to 
which he conveyed hls factory, machinery, stocli on hand etc., in exchange 
for ail the capital stock jexcept three shares, each of which was put in the 
name of other persons tb qualify them as dlreetors. He did not asslgn the 
llcense in question to the corporation, and It has contlnued to manufacture 
and sell hose supporters for hlm; he personally accounting for and paying 
royalties to the complainant. TMs action is brought against the défendant 
corporation as an infringer of the letters patent. The judge of the Circuit 
Court dlsmissed the'biir(189 Fed. 407), and we thlnk on the facts stated 
he was rlght in doing so. The défendant corporation, while Taylor continues 
to own ail the capital stock, may be regarded in equlty as Taylor. Wbat it 
manufactures and sells, he manufactures and sells. On the other hand, if it 
be treated as .a distinct egulty at law, Taylor may employ it to manufacture 
and sell the hose supporters as hls agent; the llcense not preventing hlm 
from having this done for hlm by other persons. The défendant corpora- 
tion is not the owner of the llcense, or doing anythlng under it on its own 
behalf. Decree afflrmed, with costs. 



GUNTER V. GUNTER. (Circuit Court of Appeals, Flfth Circuit. December 
11, 1911.) No. 2,266. In Errer to the Circuit Court of the United States for 
the Eastern District of Texas. W. O. Davis, for plaintiff in error. Don A. 
Bliss, for défendant In error. Before FARDEE and SHELBY, Circuit Judges, 
and GRUBB, District Judge. 

PER OURIAM. The judgment of the Circuit Court Is afflrmed. 



HEALET ICE MACH. CO. V. GREENB et al. (Circuit Court of Appeals, 
Pourth Circuit. November 9, 1911.) No. 1,027. Appeal from the Circuit 
Court of the United States for the Eastern District of North Carollna, at 
Raleigh. A. B. Andrews, Jr. (Rupert Barry, on the brlef), for appellant. T. 
H. Calvert and JSarry Skinner (S. Brown Shepherd, on the brlef), for ap- 
pellees. Before GOFF, Circuit Judge, and WADDILL, District Judge. 

PER CURIAM. ThIs case Is governed by the provisions of the statutes of 
North Carollna, relating to the questions involved. The court below (181 
Fed. 890; 184 Fed. 515) properly applied the facts disclosed by the record 
tp said statutes as they hâve been construed by the Suprême Court of that 
State. That court did not err In dismlssing the blU, as under the statutes 
mentloned no lien could bave attached to the land proceeded against by rea- 
son of the mechanic's lien origlnally relled on, and therefore the suit should 
hâve been dlsmissed. There is no error. Afflrmed. 



In re McGRÏttOR et al. ALASKA PERSEVERANCE MINING CO. v. 
PEARCE. (Circuit Court of Appeals, Mnth Circuit. December 4, 1911.) Nos. 
1,932, 1,947. Appeals from the District Court of the United States for Divi- 
sion No. 1 of the District of Alaska. For former opinions, see 186 Fed. 783; 
186 Fed. 787. In No. 1,932: G. O. Israël, for appellee. In No. 1,947: R. F. 
liatfôon, W. C. Sharpstein, George Clark, John R. WInn, and Newark L. Bur- 
ton, for appellant. . Grant H. Smith, G. O. Israël, and J. A. Hellenthal, for 
appellee. 

PER CURIAM. On motion of counsel for appellee, and on considération 
df stipulations of counsel flled November 20 and December 4, 1911, motion 
granted, and appeals dlsmissed. 



MISSOURI, K. & T. RT. CO. v. HILL. (Circuit Court of Appeals, Flfth 
Circuit. December 11, 1911.) No. 2,208. In Error to the Circuit Court of 
tlie United States for the Eastern District of Texas. Cecil H. Smith, for 
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plalntlfP In error. Judson H. Wood, for défend nnt In error. Before PARDEB 
and SHELBT, Circuit Judges, and GEUBB, District Judge. 

TEK CURIAM, Tliis suit was orlginally brouglit by the wldow of W. T. 
Hill, in her own right and as sole beneflciary, to recover damages for the 
négligent killing of her husband, William T. Hill. AJter the Institution of 
the suit, Mrs. Hill filed a flrst amended original pétition, showing, among 
otiîer things, that she had been appointed temporary administratrix of the 
estate of W. T. Hill, deceased, and thereafter proposed to prosecute the suit 
in her own right and as such administratrix. Thls the court allowed, and 
required the défendant, over the objection of counsel, to plead to the flrst 
amended original pétition wlthout further citation. If this was erroneous, It 
was harmless ; for we agrée wlth the counsel for the défendant in error that 
the suit might well hâve been prosecuted to final judgment wlthout the Inter- 
vention of the administratrix of W. T. Hill, deceased. On the évidence found 
in the bill of exceptions, on whieh It Is contended that the trial court should 
hâve directed a verdict in favor of the défendant, we find that there was no 
error In refusing a peremptory charge for the défendant. On the whole rec- 
ord, we find no good reason to Impute prejudicial error to any of the rulings 
In the trial court. The judgment of the Circuit Court Is afflrmed. 



MORRIS et al. v. NEW ORLEANS RY. & LIGHT CO. (Circuit Court of 
Appeals, Flfth Circuit. January 30, 1912.) No. 2,248. In Error to the Cir- 
cuit Court of the United States for the Eastern District of Loulslana. Ac- 
tion by Saille Morris and others against the New Orléans Rallway & LIght 
Company. Judgiàent for défendant, and plaintiffs brlng error. Afflrmed. 
Gustave Lemle. Armand Romain, and W. Catesby Jones, for plaintiffs In 
error. Benj. W. Kernan, Henry P. Dart, and Henry P. Dart, Jr., for défend- 
ant in error. Before McCORMICK and SHELBY, Circuit Judges, and 
MAXEY, District Judge. 

PER CURIAM. The Issues ralsed by the pleadings and évidence were prop- 
erly submitted to the jury, and the record discloses no error requlring a re- 
versai of the judgment. Aflirmed. 



PREST-O-LITE CO. v. AUTO ACETYLENE CO. (Circuit Court of Ap- 
peals, Slxth Circuit. November 10, 1911.) No. 2,135. Appeal from the Cir- 
cuit Court of the United States for the Northern District of Ohio. For opin- 
ion below, see 191 Fed. 90. Wlnter & Wlnter and Gardner Abbott, for appel- 
lant. Calfee & Fogg, for appellee. 

PER CURIAM. Dismissed, on motion of appellant. 



SEYMOUR V. McDANIEL.t (Circuit Court of Appeals, Fifth Circuit. De- 
cember 26, 1911.) No. 2,194. In Error to the Circuit Court of the United 
States for the Eastern District of Texas. J. Q. Mahaffey, for plalntiff in 
error. Hlram Glass, W. L. Estes, and John J. Klng, for défendant in error. 
Before PARDEE and SHELBY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. We are of the opinion that there Is no réversible error 
ehown by the record. Aflirmed. 



STURGISS et al. v. MEURER et al. (Circuit Court of Appeals, Fourth 
Circuit. December 9, 1911.) No. 1,030. Cross-Appeals from the District Court 
of the United States for the Northern District of West Virginia, at Clarks- 
burg. In Bankruptcy. Upon motion of Jacob Meurer, W. J. Logan, and others, 
appellees, in open court, to certify the controversy to the Suprême Court of 
the United States under subsection 2(d) of section 25 of the bankruptcy act 
of July 1, 1898 (30 Stat. 553, c. 541 [U. S. Comp. St. 1901, p. 34.32]). See, also, 
In re Morgantown Tin Plate Co. (D. C.) 184 Fed. 109; Sturglss v. Meurer (C. 
O. A.) 191 Fed. 9. Reese Blizzard, for the motion. B. M. Ambler, opposed. 

tR'ehearlng denled January 80, 1912. 
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Before PRITGHABD, arcult Judge, and McDOWELL and CONNOR, Dis- 
trict Judges. 

PBR CUHIÎ^M. Motion overruled. Columbus Wateh Co. v. Robbins, 148 
U. S. 266, 13 Sup. Ct 594, 37 L. Ed. 445; Rallroad Co. v. Thompson, 200 U. 
S. 206, 26 Sup. et 161, 50 L. Ed. 441; Dlckenson v. U. S., 174 Fed. 808, 98 
G. 0. A. 516. 



SYPHER et al. ▼. BOUVIER-IAEGEE COAL LAND CO. (Circuit Court 
of Appeals, Fourth Circuit. December 20, 1911.) No. 1,026. Appeal from 
the Circuit Court of the United States for the Southern District of West Vir- 
ginia, at Charleston. John H. Holt (Holt & Duncan and I. D. West, on the 
brief), for appellants, George E. Price and John V. Bouvier, Jr. (Priée, Smith, 
Spllman & Olay, on the brlefs), for appellee. Before GOFF and PRITOHARD, 
Circuit Judges, and WADDILL, District Judge. 

PER CURIAM. Thls court, after a thorough examlnatlon of the voluminous 
record of thls cause and careful considération of the Interestlng and instruc- 
tive brlefs of counsel flled herein, Is impelled to the conclusion reached by 
the court below, and, not flndlng It necessary to either add to or take from 
the opinion of the learned trial judge, doth adopt and announce the same as 
the conclusion reached by this court. 186 Fed. 644. Afflrmed. 



TEXARKANA GAS & ELECTRIC CO. y. POWELL et al.f (Circuit Court 
of Appeals, Fifth Circuit. January 9, 1912.) No. 2,293. In Error to the Cir- 
cuit Court of the United States for the Eastern District of Texas. Jno. J. 
Klng, for plaintiff In error. Horace W. Vaughan. for défendants In error. 
Before FARDEE, McCORMICK, and SHELBÏ, Circuit Judges. 

PER CURIAM. A majorlty of the judges are of opinion that thls case 
was correctly ruled la the court below, and It is therefore affirmed. 



TEXAS & P. RT. CO. v. HOWELL. (Circuit Court of Appeals, Flfth Cir- 
cuit. December 11, 1911.) No. 2,213. In Error to the Circuit Court of the 
United States for the Eastern District of Texas. P. H. Prendergast, for 
plaintiff in error. S. P. Jones, for défendant in error. Before PARDEB and 
SHBLBY, Circuit Judges, and GRUBB, District Judge. 

PER CURIAM. On the évidence thls case was properly submltted to a. 
jury. The Instri^ctions given to the jury cover the case, and they are, so 
far as attacked in this court, free from réversible error. Kecessarily the 
judgment of the Circuit Court is afflrmed. 



TEXAS & P. EY. CO. v. TUCKER. (Circuit Court of Appeals, Flfth Cir- 
cuit. December 11, 1911.) No. 2,267. In Error to the Circuit Court of the 
United States for the Northern District of Texas. J. M. WagstafC, for plain- ■ 
tiff In error. Théodore Mack, for défendant in error. Before PARDEB and 
SHELBY, Circuit Judges, and GRUBB, District Judge. 

PBR CURIAM. The judgment of the Circuit Court la afflrmed. 



UNITED STATES V. GEE SING, allas GEB SUEY. (Circuit Court of 
Appeals, Fifth Circuit December 19, 1911.) No. 2,211. Appeal from the 
District Court of the United States for the Eastem District of Louisiana. 
Louis H. Burns, Asst. U. S. Atty. (Oharlton R, Beattle, U. S. Atty., on the 
brief), for the United States. Ohandler 0. Luzenberg, for appellee. Before 
McCORMICK and SHBLBY, Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. The évidence, in our opinion, sustalns the décision of the 
District Court and the rlght of the appellee to remain in the United States. 
Affirmed. — 

t Rehearlng denled February $, 19] 
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UNITED STATES v. ILLINOIS CENT. R. CO. (Circuit Court of Appeals, 
Slxth Circuit. October 3, 1911.) No. 2,051. In Error to the District Court 
of the United States for the Western District of Tennessee. Casey Todd, 
U. S. Atty. Charles N. Burch, for défendant In error. 

PBR CURIAM. Judgment of the District Court reversed. See, also, 177 
Fed. 801, 101 C. G. A. 15. 



VICTOR TALKING MACH. CO. v. AMERICAN GRAPHOPHONE COM- 
PANY et al. (Circuit Court of Appeals, Second Circuit. January 23, 1912. 
Supplemental Opinion, February 6, 1912). No. 145. Appeal from the Cir- 
cuit Court of the United States for the Southern District of New York. 
Horace Pettltt, for appellant. Before LACOMBE, COXE, and NOYES, Cir- 
cuit Judges. 

PER CURIAH. In thls case an exhaustive brlef was submitted by com- 
plalnant appellant, wlth full argument by counsel at the hearlng. On behalf 
of défendants appellees there was no brlef, no argument, and no state- 
ment even why there were none, although two of the three counsel who rep- 
resented défendants in the court below were présent in court during the ap- 
pellant's argument. It is possible that thls may be because the parties to the 
litigatlon hâve settled the controversy between them. In that event thls ap- 
peal would become a moot case, and the tlme of thls court should not Se 
taken up wlth its considération. We sball therefore not take it up, untll ad- 
vised whether or not the controversy has been settled between the parties. 
If it has not, it would seem that défendants appellees should at least file a 
brlef in support of the decree. 

Supplemental Opinion. 
PER CURIAM. It now appears that the complalnant, since the entry of 
the decree appealed from, has made an agreement wlth the défendants, walv- 
ing ail past damages and profits, and granting a llcense for the future. 
Everythlng is settled, except the demand for injunctlve relief, and that is 
modifled by the provision that, although the complalnant may, if it elect, 
prosecute thls appeal, "each paying its own costs," still. If It be successful, it 
must grant a llcense wlthout further considération. In vlew of the provi- 
sions of this agreement, and notwithstandlng the contentions of the complaln- 
ant respecting the limitations to be attached to the llcense, we are not satls- 
fied that any such case of eontlnuing or threatened infrlngement is presented 
as to call for the intervention of a court of equlty by writ of Injunctlon. The 
decree Is aflirmed, wlthout costs, and wlthout passing upon the valldity of 
the patent. 



YAZOO & M. V. E. CO. et al. t. UNITED STATES. (Circuit Court of Ap- 
peals, Flfth Circuit. December 19, 1911.) No. 2,175. In Error to the Dis- 
trict Court of the United States for the Northern District of Mississippi. 
Charles N. Burch and James Stone (Blewett Lee, of counsel), for plaintlffs 
in error. William D. Frazee, U. S. Atty., and Philip J. Doherty, for the 
United States. Before McCOKJIICK and SHELBY, Circuit Judges, and 
MAXEY, District Judge. 

PER CURIAM. The pétition contalned ten counts for violation of the 
safety appliance act (Act March 2, 1893, e. 190, 27 Stat. 5?.l [U. S. Comp. St. 
1901, p. 3174]). After hearing the évidence, the court dlrected a verdict for 
the plalntiflC on ail the counts. It Is admitted at the bar hère that the direc- 
tion could not be assailed, so far as it related to six of the counts. We 
hâve carefully considered the argument and briefs in relation to the other 
counts, and we are of the opinion that the court was not in error in direct- 
ing the verdict on them. Pleasants v. Faut, 22 Wall, 116, 122, 22 L. Ed. 780. 
Aflirmed. 

End op Cases in Vol. 191. 



